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A. I. R. Publications — A Tributa 
from tha Law Quarterly Review 

“One cannot but marvel at the industry and wide 
scope of the activities oi the authors. Kach month, 

, ^1- Ind:a Reporter , they give us an up-to-date 
selection of the rulings of all the superior Courts 

m India. They issue monthly and annual digests. 

from time to time tbey publish valuable encyc , 0 . 

pe ic commentaries on the more important statutes, 
is unlikely that in any other country in the world 

ZHT " COl,ected and Pigeon-holed in a way which 
makes it more easily available. No doubt the authors 

have a large number of assistants, but the burden of 

planning and supervising their work must occupy 

so much of their time that one suspects that, like. 

Him that keepeth Israel, they neither slumber nor 

™ ey are “iways willing to experiment.’*— 
il958) 74 Law Quarterly Review. — Pagea 316-17. 


* he organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to tha 
production of the reports, manuals and editions of 
standard works of reference that have given All 
India Reporter its unique position. Mulla and 
“A. I. R/ : are the great names in the Law Books 
for India; they arc as different as chalk from 
cheese; and recent works appearing in their series 
confirm the impression that they will go on for¬ 
ever * l!9<54) SO Law Quarterly Review.—Page 448. 
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Complete Library oi Central Statute Law 


SPKC l At, 



oi the third Bdition o! A. I. R. Manual 


1. All existing Central Acts of All India Importance are given 
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Acts are arranged In the alphabetical order of their Short Titles omitttn* 
the prefix ‘The* or ‘The Indian’ in the title. * omitlln « 

After all the Acts, the existing non-temporary Central Ordinances are 
given and arranged also alphabetically. 

A few Acts enacted by British Parliament hot still applicable to India or 
the information about which Is useful in India are also included. 

State amendments to the provisions of the Central Acts are given In their 
appropriate places wherever it is possible. 

V ; h ' r ? • Central Act Is repealed and replaced by a State Act, the State 
Act is given as an appendix to the Central Act. 

All the amendments, repeals and adaptations are carefully traced and 
incorporated in the text of the enactment. 

Superior letters in the text of the Act are replaced by bolder signs for 
easy reference* 

Date of the commencement of an enactment or that of the amendment 
Is given where published in the Gazette. 

A verbatim reproduction of the Statement of Objects end Reasons Is in¬ 
variably given, except in a few oases in which it was not available. 

Useful notes on the provisions of an enactment culled from the Statement 

of Objects and Reasons and the Select Committee Report are given under 
those provisions. * 

A statement showing how an Act Is affected by subsequent amendment, 

adaptation or repeal in part is given. 

Wherever possible cognate provisions are Indicated. 

Buies made by the Central and State Governments under an enaotmeuft 
C^e^re?©renoes SSl k G ' 1x1 appropriate places along with thelz 

W uw°praBible lflS " ed * nd0i the D r0vlsl0M o! Central Acts Indicated wher. 

Notes containing all important oases and exhaustive points are given and 

appropriate headings under respective statutory provi- 

Banoh d00l,l0IU ‘ ndlosted * 

"MS ££\ot euy Am?* ^ #1UU0M ***** 

Ownwrfctivo fesble showing the parallel provisions of the present and pass 
Aafca is given wherever necessary. * p 

AdS» enacted during the period Intervening bafcwsaa the pallia 

^0 llSl roiua* Gm BSW * *** ' rolUBa ® a 01 *&• series ill ha lneludU ih 

d CbtnpltoSe list ef all the Acta and Ordinances laslud&l in the aarloa 
fee &v$n la the last volunae. 

A Safcjee* index mu torse the last ltexs of tarn 


With Exhaustive and up-to-date Case-Law 


8 A.M.— SP-e/73 (4 pp.) 
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PREFACE 

(Reprinted from Vol. 1) 
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When the A.I.R. entered the field with the first edition of its “Manual” in 
the year 1947, it at once leapt to the first rank and carved for itself an unrivalled 
position in the field of such publications, although it was a newcomer in that 
particular field. This was due to certain settled principles of the A.I.R. to which 
it has been adhering steadfastly since its foundation more than 50 years ago- 
These principles may be summed up in three rules, which the A.I.R. has been 
having as its watchwords since the beginning: (1) thoroughness, (2) exhaustiveness, 
and (3) meticulous study of all possible ways by which the usefulness of a publi¬ 
cation to the legal profession can be enhanced. All these three principles were given 
full effect to in the A.I.R. Manual. 


2. The publication proved to be the most exhaustive and reliable collection of 
central statute law together with all the relevant case-law bearing on it, summa¬ 
rised, arranged and presented in a most conscientious manner with a view to 
affording the maximum facilities to the legal profession, both on the Bench and 
at the Bar. These qualities meant very hard work both for the editorial staff 
engaged by the A.I.R. as well as for the management. But. they have built up 
the reputation of the A.I.R. Manual on a most solid and enduring foundation. 
This reputation brought correspondingly good results as regards the actual sales 
of the publication and in a little over 20 years after the A.I.R. entered the field, a 
third edition of the Manual has become necessary to meet the insistent demand 
of the legal profession. 


3. It is needless to dilate, at length, on the special features of the publication. 
It gives, as in the previous editions, both civil and criminal Acts, and the incon¬ 
venient and illogical division into civil and criminal portions has been rejected 
M in the previous editions. The post-Independence period has been extraordi¬ 
narily prolific in the matter of legislative output, both at the Centre and in the 
States. The A.I.R. Manual aims at placing within the reach of the profession, at 
• reasonable cost, the entire body of central statute law together with the rele¬ 
vant case-law arranged in a convenient form which has been developed, after 
patient thought and experimentation, as being the most suitable from the point of 
view of quick and efficient service to the profession, whenever its members may 
have to look up a point of law in the statutes of India. Needless to say that our 
statutes, unlike under the English system, constitute the staple of our law and, 
therefore, provide the most important and the bulkiest part of our law. 


4. In the interval of about 8 years since the completion of the second edition, 
more than 100 new Acts have been added to the statute book and the*e have 
been also a very vast number of amendments and additions to the old Acts. Tbi* 
edition includes all the new Acts and all the up-to-date amendments, besides giving 
Ihe State amendments also wherever it was possible to trace them. 

5. Among the new Acts, special mention may be made of some which are of 
outstanding importance. Perhaps, the first place in this category will have to be 
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given to the Limitation Act of 1963 which has taken the place of the Act of 1908 
and not only overhauled the entire Law of Limitation but has revolutionised and 
simplified the law in many respects as, for instance, in regard to suits for posses¬ 
sion of immovable property and applications for execution, which were two of 
the toughest and most confusing topics under the previous Limitation Act. The 
Advocates Act, 1961, has repealed the Bar Councils Act, 1926, and the Legal 
Practitioners Act, 1879 and has brought into existence a single unified Bar for 
the whole of India—which is itself a revolutionary change in the constitution of 
the Indian Bar and has been looked forward to, for a very long period by the 
whole Bar as an ideal to be realised. 

• 

6. The Arms Act, 1959, is another important Act which, by liberalising the 
provisions of the Arms Act of 1878 in a marked way, has shown itself to be a product 
of the post-Independence period. The Income-tax Act of 1961 has overhauled 
the whole structure of the Income-tax Act, 1922, and made a real attempt . at- 
simplification of the provisions of the law. Other Acts of the period also reflect 
the spirit of the times, each in its own way. 

7. Above everything, however, this edition of A.I.R. Manual will be of special 
value to the Bench and the Bar as perhaps the most exhaustive and up-to-date refer¬ 
ence book on the Constitution of India. The period, after the last edition, has wit¬ 
nessed an enormous growth and development of the Constitutional Law of India. 
Not only have there been a very large number of important amendments of the 
Constitution during this period but a phenomenally voluminous body of case-law 
which has accumulated on the Constitution. 

8. This edition will not only contain the most authoritative version of the Con¬ 
stitution but also the most exhaustive collection of the case-law bearing on it. The 
subject is so voluminous that no ordinary text-book can be expected to cope with 
it and do full justice to it. This edition will be found to be practically unequalled 
as a book of reference on the Constitution of India. 

9. All the special features of the previous editions, such as synopsis, “at-paging M 
of the Reports, etc., are continued in this edition and have also been considerably 
improved. These special features have been enumerated elsewhere at the begin- 
ning of this volume. 

10. Before concluding, it is our pleasant duty to place on record our sense of 
gratitude to all our colleagues without whose unstinted labour and co-operation 
it would have been impossible to bring out such a vast publication. The editorial 
work, as can be seen, consists mainly of two branches: (i) that relating to pre¬ 
paring and editing the text of the various Acts, and (ii) the collection and editing of 
the notes of case-law bearing on the different Acts. 

11. The responsibility for preparing and editing the text of the various Acts has 
been ably shouldered and executed by Sarvashri D. R. Rajandekar, B.A., LL.B., 
and A. G. Tambe, B.A., LL.B., assisted by Sarvashri P. A. Bakre, B.A., 
LL.B., H. G. Pathak, B.A., LL.B., and S. G. Kulkarni, B.A., LL.B. 

12. The entire credit for organising and managing the editorial work in connec¬ 
tion with the case-law must go to Shri V. B. Bakhale, M.A., LL.B., who has been 
assisted by a band of devoted workers, among whom may be chiefly mentioned 
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Sarvashri R. G. Dhobley, B.A., LL.B., D. H. Zadgaoukar, B.A., LL.B., K. S. Bakre, 
B.Sc 0 LL.B., M. Kuppuswami, B.A., B.L., G. M. Jatar, B.A., LL.B., S. S. Guru, 
. LL.B., M. * 7 . Joshi, B.A., LL.B., L. G. Chavhan, B.A., LL.B., B. N. Pradhan, 
B.Sc., LL.B., C. W. Moharir, B.Com., LL.B., D. V. Thakre, B.Sc., LL.B., G. D. 
Ruikar, B.A., LL.B., Y. P. Baxi, B.A., LL.B., M. N. Thomare, B.A., LL.B., 

B v aV o’ n Sc i: L t B -> ^r G - Bhagwat - BSc - LL.B., N. N. Harshe, M.A., LL.B. 
F.I.A., V. R. Buche, B.A.. LL.B., G. G. Modak, B.Sc., LL.B., V. S. Sanna, 

B.A., LL.B. and S. V. Gplwalkar, B.A., LL.B. 


13. Shri Gopalrao Udar and his team including among others Sarvashri P. K. 
Thosar, H. W. Mendhi, Govindrao Udar, D. R. Landge, Ku. S. Naidu, Ku. K. G. 
Deshpande and Ku. S. Deshpande have done the very arduous and responsible 
work of correcting and passing the proofs and our thanks are due to them for 


14. Scarcely less important than the work of the editors has been the work o! 
Shri B. R. Abhyan^ar, who, with his devoted band of workers including Sarvashri 
M. S. Savarkar, B, R. Katankar, D. P. Alshi, W. J. Joshi, P. N. Deo, G. D. 
Deshpande, S. M. Lambe, L. S. Wavde and D. T. Joshi and others has manned the 
responsibility of preparing the manuscript for the press. 

15. Thanks must also be given to Sarvashri M. W. Chitaley, C. R. Banerjee, and 
G. G. Padhye, M. M. Kanitkar mid others of the A.I.R. Rotary Printing Press, 
who, under the leadership and guidance of Shri J. W. Chitaley, finished the print¬ 
ing of the work in record time, • 


10. Last, but by no means least, our thanks are due to Shri W. W. Chitaley, 

B.A., LL.B., who has been in overall charge of the whole undertaking and whose 

exceptional talents, in organising and managing the business side of the undertaking 

are of inestimable value for the success of the gigantic undertaking that this publi¬ 
cation obviously is. 


13th June, 1969. 


D.V.C. 

S.A.R. 
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A. I. R. MANUAL 

UNREPEALED CENTRAL ACTS 

(CIVIL & CRIMINAL) 

VOLUME III 


148. Enlargement of time.—Where any period is fixed or granted by the 
Court for doing of any act prescribed or allowed by this Code, the Court may in 
its discretion, from time to time, enlarge such period, even though the period origi¬ 
nally fixed or granted may have expired. 

[R.S.C., Order 64, Rule 7.] 


SECTION 148 — SYNOPSIS 
1-A. Inherent power of Court. 

1. Period fixed or granted by Courl. 

2. Time fixed by decree. 

3. Time fixed by consent decree. 

4. Time fixed by award. 

6. “Act prescribed or allowed by this 
Code.” 

6. Discretion. 


7. Extension after the expiry of perioc 

originally fixed. 

8. Implied extension. 

°. Extension by appeal being preferred. 

10. Forum for application. 

11. Appeal. 

12. Revision. 

-*- A * I n heren,t power of Court.— (1' 

Where the time for payment of the decreta 
amount had been granted to the judgment 
debtor by consent of parties the Court has 
no power to extend it without the consent of 
parties. Section 148 would not apply in 

ifo^ ci « cumstances - AIR 1968 S C 8G (89): 

3 SCR 095 ** AIR 1961 Bom 254 
(257): 63 Bom LR 48. 

(2) High Court under Section 151 is not 
powerle s s to enlarge the time even though 
had peremptorily fixed the period for 
pa y™ e ht. Sections 148, 149 and 151 cloth- 
- the High Court with ample power to do 
justice to litigant if sufficient cause was 
made for extension. 

Held, in the circumstances the High 

Court was not justified in refusing exten¬ 
sion. AIR 10ftl sc 882 (884) . (1Q61) 3 SCR 

7»3. (AIR 1956 Pat 20, REVERSED.) ** 

il? 68 } 2 Andh LT 115 (118). (AIR 19G1 

Rel on ** ** AIR Cal 308 

(310, 311): 68 Cal WN 1117 (DB). (Ex¬ 
tension of time for payment of deficit 
Court-fee.) ** AIR 1959 J and K 73 (74). 

IVoI. 3.] 3 A. M. 1 


i* , Where tlle section docs not apply 
and the aggrieved parly has another re¬ 
medy open to him, the Court will not oxer- 
c '?g' ’ l , s *" horc ” 1 Powers to extend time. 
(L>B) 1J ° 7 TraV ' C ° 48 (4U): 1956 Kcr LT 611. 


(4) Since the Code contains specific pro- 
vision for the extension of tim c under Sec¬ 
tion 148, there is no scope lor exercise by 
the Court of its inherent power under Sec¬ 
tion 151 for such a purpose. AIR 1962 Raj 
54 (o5): 1961 Raj LW 382. (AIR 1925 Bo in 
404, DISSENTED FROM.) 

[See also AIR 1959 J and K 73 (74). 

(Amendment of plaint on payment of costs 
within certain lime — Time for film- 
amended plaint extended. Held time for 

payment of costs should be extended under 
Section 151.)] 


[See however AIR 1969 Andh Pra 550 
(o51). (Limitations circumscribing power 
under Section 148 do not govern llio.se 
under Section 151.)] 

[But see AIR 1962 Madh Pra 205 (210).] 

(5) Where, however, the lime has been 
granted under Sec. 149 and re-presentation 
ol the plaint has been made after a delay 
of few days and there has been no order 
granting time under Section 148 but in fact 
there has been acceptance of that docu¬ 
ment as if full Court-fee has been paid as 
from the date of filing, the Court must be 
held to have acted under Section 151 \IR 
1960 Andh Pra 602 (603): I LR (I960) 2 
Andh Pra 208. 




■ • <ui oecuon iui. 

!• Period fixed or granted by Court._ m 

The section applies only where any period 
is fixed or granted by the Court. It does 
not apply when a period is fixed by law 

AI R , 1958 Ker 88 (00) (SB) ** AIR 1957 All 
558 (oGO) ** ATR 1962 Madh Pra 205 (210)- 
1962 MPLJ 255. (Automatic order.) ** 
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[The Code of] Civil Procedure, 1908 


Srclion 148 — Note 1 (eontd.) 

AIR 1901 Mad 407 (408): (1961) 1 Mad LJ 
142. 

(2) Where the Court fixes a day for the 
fulfilment of a condition the person on 
whom that obligation is imposed will be 
enlilicd to Hie whole of that day for com- 
plving with the orders of the Court. AIR 
1949 Mad 376 (377) ** AIR 1947 Mad 244 
(245) ** (1966) 2 Mad LJ 141 (142): 79 
Mad LW 421. 

(3) Action under Section 151 or under 
14S or 119 would not become void in ab¬ 
sence of any notice to the other side, when- 
such notice is not provided for in those 
provisions. (1963) 1LR 42 Pat 704 (DB). 

(4) Where while dismissing appeal aris¬ 
ing from suit for specific performance of 
contract time is granted by appellate Court 
to plaintiff to deposit balance of purchase 
money the power of trial Court is still intacl 
to consider extension of the time. AIR 

1960 Andh Pra 271 (272): ILR (1960) 2 

Andh Pra 504 (DB). 

2. Time fixed by decree.— (1) The gene¬ 

ral principle enacted in the section is that, 
where by an order time is granted by the 
Court for doing anv act prescribed or al¬ 
lowed by the Code, it may be extended by 
the Court from time to time. ('54) 1954-2 
Mad L Jour 60! (602) ** AIR 1957 Cal 
598 (600) ** AIR 1933 All 262 (264): 55 
All 326 (FB) ** 1967 All LJ 551: 1967 All 
WR (HC) 186 ♦* 1963 Mys LJ (Supp) 81. 
(Preliminary decree directing payment to 
alienees — Time can he extended.) ** AIR 

1961 All 86 (86) ** 1961 Jab LJ 164. (Case 
under M. P. Accommodation Control Act 
(23 of 1955), Section 5.) ** AIR 1960 Assam 
I 6 (127): ILR (1960) 12 Assam 93 ** AIR 
1959 Cal 35 (36): 62 Cal WN 588 (DB). 

(2) There are some exceptions to the 
above general rule. Where the Court 
♦ eases to have jurisdiction over the 
matter, after the order granting the period 
is passed, time cannot be extended. AIR 
1926 Mad 133 (134) ** 1968 Ker LJ 873: 
1969 Ker LR 182 ** AIR 1965 Cal 308 
(311): 68 Cal WN 1117 ** AIR 1961 Bom 
254 (257): 63 Bom LR 48 ** 1959 Ker LT 
1324 (1325): 1959 Ker LJ 1466 * 1959 Ker 
LT 457: 1959 Ker LR 312 ** AIR 1959 Pat 
181 (182): 1958 BLJR 616(DB) ** 1965 Raj 
LW 520: ILR (1966) 16 Raj 213 (DB). 

[ See AIR 1965 Cal 354 (355).3 

(3) Where the order fixing time finally dis¬ 

poses of the matter and the Court has no 
longer seisin of the matter, the time fixed 
cannot be enlarged. AIR 1956 Pat 444 

(445) (DB) ** AIR 1958 Mad 453 (453) 

(90 Cal L Jour 105, DISSENTED FROM.) 
** AIR 1957 Andh Pra 780 (781): ILR 

(1956) Andhra 109 (DB) ** AIR 1957 
Ca! 598 (600) ** AIR 1957 Madh B 13 (13) 

(DB) +* AIR 1957 Trav-Co 48 (49) (DB). 

AIR 1 968 Assam 32 (34) (DB) ** AIR 
r. M :*d 207 (207). 

' 35l 61 Cal L Jour 512 (514 >.3 


(4) Where an order provides that a suit 
dismissed for default should be restored to 
the file on condition that the plaintiiT pays 
the costs of the opposite party on or before 
a particular date and directs that in case 
of default the application for restoration 
is to stand dismissed, the time cannot be 
enlarged under this section. (’36) AIR 1936 
All 477 (478). 

[See also (’57) AIR 1957 Madh B 13 (13) 
(DB).3 

(5-6) Where a period is fixed or grant¬ 
ed by a decree it cannot be extended by 
the Court though the decree itself may be 
varied or reversed by the Appellate Court 
under Order 41, Rule 32 by granting a 
different period to that fixed by the lower 
Court. (’55) ILR (1955) Madh B 67 (72) 
** (’13) 35 All 582 (586) (SB) ** (’21) AIR 
1921 Lah 6 (7) (FB). 

[See (’52) AIR 1952 Nag 145 (152): ILR 
(1952) Nag 243 (FB).3 

[See however (’52) 90 Cal L Jour 105 
(113, 114).3 

(7) The principle that the time fixed by 
decree cannot be extended is subject to 
the qualification that where the decree 
which fixes the time is not intended to he 
final and the Court still -retains control 
over the proceeding the Court may extend 
the lime under this section. (’56) AIR 1956 
Cal 425 (427) (DB) ** (’56) AIR 1950 Pal 
20 (22) (DB) ** (’55) AIR 1955 Sau 50 
(52). 

[See also (’58) AIR 1958 Cal 284 (286, 
287 1 (DB).3 

(8) Where time is fixed for payment in 
a pre-emption decree, it could be extended 
by the Court. AIR 1916 Pat 268 (269): 1 
Pat L Jour 92. 

[See also (’54) AIR 1954 Manipur 4 (4, 
5) ** (’55) ILR (1955) Madh B 67 (72).J 

(9) Where a decree for specific perform¬ 
ance of a contract is passed on condition’ 
of a party paying a certain sum by a cer¬ 
tain date, the Court can extend the 
time. (’58) AIR 1958 All 488 (490, 491): 
ILR (1957) 2 All 453 (DB). (AIR 1923 
Oudh 16, DISSENTED FROM.) ** AIR 
1969 Orissa 7 (8): 34 Cut LT 930 •* (1967) 

1 Mys LJ 658 (661): 10 Law Rep 782 ** 
AIR I960 AP 271 (272) (DB). (Time fix¬ 
ed by appellate Court — Trial Court can 
extend time.) ** AIR 1959 Orissa 74 (75): 
ILR (1959) Cut 142 (DB) ** AIR 1959 Pat 
460 (462): 1959 BLJR 439. (AIR 1930 Pat 
279, DISSENTED FROM; AIR 1923 Mad 
284, Ref.) 

[But see (’30) AIR 1930 Pat 279 (280) ** 
(’23) AIR 1923 Oudh 16 (17).J 

(10) Where a plaintifT in whose favour 
a conditional decree is passed, neither 
fulfils the condition within the time allow¬ 
ed nor applies for extension of lime, he 
cannot execute the decree. (’53) AIR 1953 
All 120 (122) *• (’55) ILR (1955) Madh B 
67 (70) ** (’24) AIR 1924 Rang 376 (376) 
(DB). 


»• » 
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Section 148 — Note 2 (contd.) 

(11) When over the same matter both 
the appellate Court and the trial Court had 
concurrent jurisdiction to extend time, and 
an adverSh order was passed by the appel¬ 
late Court, the same matter cannot be re- 
agitated before the trial Court though it 
had power to extend the same if the 
appellate Court had not been moved in the 
matter. AIR 1969 Orissa 7 (8): 34 Cut LT 
930. 

3. Time fixed by consent decree. — (1) 

A Court can extend the time fixed in a 
consent decree for the doing of an act 
directed thereby, where time is not of the 
essence of the contract of compromise. 
(’55) AIR 1955 Sau 50 (52) ** AIR 1968 
' Mad 48 (48): (1967) 1 Mad LJ 251. ((1962) 

1 Mad LJ 418, Rel. on.) ** AIR 1967 Mad 
397 (398): (I960) 2 Mad LJ 242. (Con¬ 
sent decree in suit for specific performance 
of agreement to reconvey property — 
Decree providing that , plaintiff should 
deposit money in Court in certain time — 
No default clause provided — Failure to 
deposit within specified time — Applica¬ 
tion for extension of time to deposit soon 
afterwards. 

Held, suit should be deemed to be pend¬ 
ing and not finally disposed of and time 
was rightly extended. AIR 1923 Mad 284 
and AIR 1966 Mad 46 and AIR 1953 Pat 
158. Foil.) ** AIR 1965 Cal 308 (311): 68 
Cal WN 1117 (DB) ** AIR 1962 Mad 1*9 
(490). (Compromise decree — Draft sale 
deed to he filed within 15 days of decree 

— Time essence of contract, cannot he 
extended.) ** (1962) 1 Mad LJ 418 7 4 
Mad LW 773: 1961 Mad WN 723. (Com¬ 
promise decree with condition. Time can¬ 
not he extended as condition essential part 
of decree.) ** AIR 1960 Pat 562 (503;. 
(Time essence of contract — Cannot he 
extended.) ** AIR 1960 Pat 560 (562): 1959 
BLJR 700 (DB). (Time essence of contract 

— Cannot be extended.) ** AIR I960 

Cal 75 (76). 63 Cal WN 460. (A 

consent order directing stay of execution 
pending second appeal on conditions 
Breach of condition due to lawyei’s 
default.) 

[But see (’29) AIR 1929 All 666 (606i 
(DB) ** (’12) 1912 Pun Re No. 99 1 5 

Ind Cas 941 (942) ** (’33) AIR 1933 Pat 
563 (564): 13 Pat 1 (DB) ** (’15) AIR 1915 
Oudh 197 (198) ** (’15) AIR 1915 Ouuh 

226 (227): 18 Oudh Cas 58.3 

(2) Where a consent decree directed the 
defendant to deposit a certain amount in 
Court on or before a certain date a <1 
on default the claim of the plaintiff \' as 
to stand decreed, but due to the wrong id 
action of the plaintiff, the defendant <« ul.i 
not make the deposit within the time 
Court could extend the time, for ma^” • 
the deposit and the deposit made will 
the extended period would be complmrve 
with the condition of tbe decree (‘57 1 
AIR 1957 Nag 86 187): 1LR (1058) Nag 611: 
1956 Nag LJ 415 (DB). 


4. Time fixed by award.— (1) The 

Court cannot extend the time fixed by 
an award. (’18) AIR 1918 Cal 554 (555) 
(DB). 

[But see (’55) AIR 1955 Sau 50 (52).] 

5. “Act prescribed or allowed by this 

Code”.— (1) The section applies only 
where time is fixed for doing an act pre¬ 
scribed or allowed by the Code. (‘42) 46 
Cal WN 11 (12) ** ( 40) AIR 1940 Cal 275 
(276) ** 1963 Ker LJ 133 (135). (Act 

prescribed under Kerala Act 16 of 1959.) 
** AIR 1966 Orissa 44 (45): 31 Cut LT 757. 
(Time granted by Court for payment of 
costs while setting aside ex parte decree — 
Section does not applv.) ** AIR 1962 Cal 
485 (486): 66 Cal WN 645 (DB). 

(2) Where a period is fixed by the Com I 
to do a particular act- under its inherent 
powers, it is an act allowed by Section 151 
of this Code and, therefore, this section 
will apply to such a case. (’33) AIR 1933 
Mad 563 (564 i. 

(3) “Code” includes not only the* bodv of 

the Code but also the schedules and the 
rules made under Section 122 or Sec¬ 
tion 125. (‘56) AIR 1956 Andhra 108 (109). 

(4) The following are some ot acts pre¬ 
scribed by the provisions of the Code: 

(a) Section 55 (4) — Security lor the 

production ol the judgment-debtor 
within the lime fixed bv Court. 
(’25) AIR 1925 Rang 135 (137): 2 

Rang 567 (DB). 

(b) Order 7. Rule 11 (c) — Supply of 

deficient stamp paper. (‘09) 32 Mad 
305 (3111 (FB) ** (’58) AIR 1958 
Ker 88 (92) (SB) ** AIR 1961 Bom 
254 (257): 63 Bom LK 48 ** AIR 

1961 Manipur 50 (52). 

(c) Order 8. Rule 9 Time for filing 

written statement or additional 
written statement. (’59) AIR 1959 
Cal 35 (36) (DB). 

(5) The section does not apply when 
time is fixed for doing an act not prescrib¬ 
ed or allowed by the Code. (‘50) AIR 1950 
All 675 ( 681 ) (DB) (1962i 64 Punj LR 
855. 

[But see (111 10 Ind Cas 268 (269; 

(DB) (Cal).] 

(6) An insolvency Court can extend the 
lime fixed for applying for discharge, even 
after the time originally fixed has expired. 
(’56) AIR 1956 Madh B 256 (256) (DB) ** 
C30) AIR 1930 Mad 389 (392): 53 Mad 288 

FB i. 

[But see ('30> AIR 1930 Rang 166 (172): 
8 Rang 187 (DB) ** (‘25) AIR 1925 Pat 
355 (356): 4 Pat 51 lDHi.1 

(7) A Court can extend the time fixed 
for payment of deficit court-fee under the 
Court fees Act, Section 10. Clause (2) or 
Section 11 or for deposit of one-fifth of 
the purchase money m s» suit for pre¬ 
emption under Section 22 (4) of the Punjab 
Preemption Act. (f»8i MR 1958 Ker 88 
(92) (SB). (Time for payment of deficient 
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Section 148 — Note 5 (contd.) 
court-fee.) ** (’97) 19 All 240 (243) (DB). 
(Section 10 (ii), Court-fees Act.) ** (’ll) 
10 Ind Cas 268 (269) (DB) (Cal). (Sec¬ 
tion 11, Court-fees Act.) ** (’23) AIR 1923 
Lah 643 (645) (DB). (Section 22 (4), 

Punjab Pre-emption Act.) 

[But see (’16) AIR 1916 Mad 224 (227) 
(DB).] 

6. Discretion. — (1) The power to en¬ 
large Lime under this section is discre¬ 
tionary. (’38) AIR 1938 Mad 542 (543, 

544) ** (’58) AIR 1958 Ker 88 (91) (SB) 
** (’58) AIR 1958 Mad 453 (453) ** AIR 
1961 Ker 110 (111): 1960 Ker LT 990. 

(See also (’52) AIR 1952 Nag 145 (152):. 
ILR (1952) Nag 243 (FB).] 

(2) The appellate Court should not inter¬ 

fere with the discretion of a Court under 
Section 148 except on very strong grounds. 
(’49) AIR 1949 Lah 121 (122, 123): Pale 

LR (1948) Lah 202 (DR) ** (’53) ILR 
(1953) 3 Raj 988 (993) (DB) ** (’25) AIR 
1925 Pat 299 (302): 4 Pat 190 (DB). 

[See (’53) AIR 1953 Hyd 32 (32): ILR 
(1952) Hyd 1021 (DB).] 

(3) A Court passing orders for extension 
of time should be taken, on the record as 
it stands to have exercised its discretion as 
provided by the section and an Appellate 
Court cannot go into the question whether, 
as a matter of fact, the lower Court did 
exercise such discretion. (’16) AIR 1916 
Cal 616 (616) (DB) ** (’38) AIR 1938 Mad 
542 (544). 

(4) If the party bound to give security 
has done everything in his power, but ow¬ 
ing to circumstances beyond his con¬ 
trol. the giving of security could not be 
finalised, this would be compliance with 
the order of the Court to give security 
and the fact that such registration, etc., 
is, beyond the time prescribed will make 
no difference and the Court can extend the 
time to finalise the transaction. (’58) AIR 
1958 Mad 453 (454). 

7. Extension after the expiry of period 

originally fixed.— (1) The section em¬ 
powers a Court to extend the time even 
after the expiry of the period originally 
fixed. (’56) AIR 1956 Cal 425 (427) (DB) 
** (’58) AIR 1958 Ker 88 (91) (SB) ** 

(’57) AIR 1957 Cal 598 (600) ** (’56) AIR 
1956 Madh B 256 (256) (DB) ** (1967) 71 
Cal WN 12 (14) ** 1966 Jab LJ 452. 
(Time extended for curing defects in exe¬ 
cution application.) 

8. Implied extension. — (1) No express 
order is necessary for extension of time. 
Such extension may be inferred from the 
fact that the Court has actually allowed a 
thing to be done beyond the prescribed 
time. (’07) 34 Cal 20 (24, 29) (FB) ** 1965 
Raj LW 489 (491): ILR (1965) 15 Raj 1068. 

0. Extension by appeal being preferred. — 

(1) Where a decree of the primary Court 
which fixes a date for the performance of 
an act directed thereby is appealed against, 
and the appeal is dismissed, the period 


originally fixed, in such a case is to * be 
calculated from the appellate decree. 
AIR 1914 Bom 132 (134): 39 Bom 175 

(DB) ** (’87) 11 Bom 172 (173) (DB) •« 
(’06) 1906 Pun Re No. 48 p. 172 (173 to 
180 and 185) (FB) ** (’.49) AIR 1949 Pat 
514 (515): 28 Pat 371 (DB) ** (’86) 13 Cal 
13 (16) (DB) ** (’21) AIR 1921 Cal 699 
(705) (DB) ** AIR 1965 Tripura 35 (36). 
(AIR 1949 Pat 514, Foil:) •* AIR 1901 Cal 
643 (647). 

[But see (’57) AIR 1957 Trav-Co 94 (95): 
ILR (1956) Trav-Co 1277 (FB) ** (’53) 
AIR 1958 Madh Pra 7 (8) (DB) ** (’19) 
AIR 1919 Mad 938 (939) (DB) ** (’96) 18 


All 223 
All 497 
329 (329 


226, 227) (SB) ** (’38) AIR 1938 
500) (DB) ** (’22) AIR 1922 Cal 
(DB) ** (’27) AIR 1927 Pat 345 


(347): 7 Pat 76 (DB).] 


(2) Where an appeal is simply dismissed 
for default of appearance or want of pro¬ 
secution, or is withdrawn, or summarily 
dismissed under Order 41, Rule 11, there 
is no decree of the Appellate Court in 
which the lower Court’s decree may be said 
to have merged, and hence the period fixed 
docs not get a fresh start from the decree 
of the Appellate Court. (’90) 18 All 101 
(103) (FB) ** (’17) AIR 1917 Cal 728, 
(730): 44 Cal 954 (DB) ** (’14) AIR 1914 
PC 65 (66): 36 All 284: 41 Ind App 104 ** 
(’14) AIK 1914 PC 66 (67): 36 All 350 
** (’91J 1 Mad L Jour 745 (746) ** 
(’91) 15 Bom 370 (374) (DB) ** (’24) AIR 
1924 Bom 98 (99): 47 Bom 956 (DB) ** 
AIR 1962 Raj 54 (56): 1961 Raj LW 382. 

(AIR 1914 PC 66, Relied on.) 


(3) Where a decree awarding future 
mesne profits is confirmed in appeal, the 
three years’ period under Order 20, Rule 12 
runs from the appellate decree. (’01) 23 
All 152 (158): 27 Ind App 209 (PC). 


(4) Where an appeal from a preliminary 
decree is dismissed and the preliminary 
decree is confirmed in toto, it does not 
follow that the period of pay¬ 
ment allowed in the trial Court’s decree is 
extended automatically even though a 
final decree has been passed in the 
meantime. AIR 1967 SC 1230 (1242, 1243): 
(1967) 3 SCR 101. 


10. Forum for application.— ( 1 ) Where 
an appeal has been preferred from a 
decree, the only Court that can extend the 
time fixed by it, assuming that the case 
is one in which time can be extended, is 
the Appellate Court. (’10) 37 Cal 548 (550) 
(DB). 

[See also (’55] ILR (1955) Nag 267 (271) 
(DB) ** (’52) AIR 1952 Cal 411 (412): ILR 
(1952) 1 Cal 53.] 

(2) The lower Court has no jurisdiction 
to extend the time fixed in an appellate 
decree. (’53) ILR (1953) 3 Raj 988 (992) 
(DB) ** (’52) AIR 1952 Pepsu 42 (43) « 
(’33) AIR 1933 Cal 83 (85) (DB). 

(3) Where an appeal has been dismissed, 
the trial Court has power to enlarge the 
time fixed by the order appealed from. 
(’35) AIR 1935 Rang 500 (501). 
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149. Power to make up deficiency of court-fees.— Where the whole or any 
part of any fee prescribed for any document by the law for the time being in force 
relating to court-fees has not been paid, the Court may, in its discretion, at any 
stage, allow the person by whom such fee is payable, to pay the whole or part 

JJJ™. ^ be ’ / Uch court - fee ; and upon such payment the document, in 

respect of which such fee is payable, shall have the same force and effect as if 
such fee had been paid in the first instance. 

[1882, cf. S. 582A.1 


Section 148 -- Note 10 (contd.) 

M Executing Court cannot extend time 
ky d e"ee. (’52) AIR 1952 Trav.Co 
ILR < 1952 ) Trav-Co 340 (DB) ** 
L 5o '*£ IR 1955 Ajmer 2 (1) (2) ** 1963 
fer LT 677: 1963 Ker LJ 508 (5l0) ** AIR 

R aj 54 ( 55 > : 1961 Raj LW 382. 

bljr^Io 6 ] AIR 1966 Pat 266 (267): 1966 

(5) Subordinate Judge passing prelimi- 
nary decree and directing decree-holder to 
pay deficiency in court-fee within certain 
time adding that in default decree would 
Be nullity — Munsif merely in charge of 
routine duties of Subordinate Judge has no 
jurisdiction to extend time so fixed for pay- 

(499) < (DB) Url ' fee ‘ ( ’ 38) AIR 1938 AU 497 

(6) In the case of a preliminary decree 
*or accounts, if the court appoints a special 
referee to go into the question of accounts 
J®** directs him in the decree to submit 
ms report within a stipulated time, it has 

j ur * sc fiction to extend the lime so stipu¬ 
lated even when an appeal i s preferred 
against the preliminary decree, unless the 
appeal Court has directed a stay. (’58) AIR 
19;>8 Cal 284 (286, 287) (DB). 

. I5*e also AIR 1962 Andh Pra 527 (528): 
(1662) 1 Andh LT 491. (Trial Court can¬ 
not extend time fixed by revisional Court. 
However, High Court can condone mistake 
under Section 151.)] 

(7) Decree in suit for specific perform- 
ance Appellate Court while dismissing 
appeal granting fresh period to deposit 
balance of purchase money — Trial Court 
ean cxtend period. AIR 1960 Andh Pra 271 
(272): ILR (1960) 2 Andh Pra 504. 

11. Appeal.— ( 1 ) No appeal lies from 
or “ er under this section as it is neither 
® decree nor an appealable order under 
?£ C iH 0 ** 104 * <’ 29 ) A1R 1929 All 666 (667) 

!£§! !! f’ 58 ) AIR 1958 Cal 284 (285) 

T?J’ 20) A1R 1920 Pat 281 ( 282 ) ** 

mol A I R 1916 Mad 694 (695): 39 Mad 876 
it;?) *• (’13) 35 All 582 (586) (SB) *• 

(24) AIR 1924 Oudh 330 (331). 

n V ,Lf ee AIR 196 ' 2 Raj 157 (160): 1961 
f 262. (Application for permission 

# * ue as pauper rejected and time given 
pay court-fee — Failure to pay court- 
Fresh application for extension of 
me under Section 148 rejected — Order 
2P* ral «» «s rejection of plaint under O. 7, 
uie 11 — Being appealable as decree, no 
^vision lies.)] 

After a final decree, the Court can- 
K * e , x )* nd 6i® time fixed by it, under Sec- 
n 148. Hence, if the Court does extend 


the time it should be deemed to he acting 
not under Section 148 hut under Section 47 
and its order is therefore, appealable as a 
decree. (’24) AIR 1924 Oudh 179 (179) ** 
(’51) ILR (1951) 2 Cal 70 (75) (DB). 

(3) Where th e appellant contends that 
the Court which -ranted th e extension had 
n £. Jurisdiction to grant it, being functus 
officio at the time, while the other side 
necessarily contends that it had such juris 
diction, an order deciding in favour of the 
jurisdiction decides a question touching the 
merits of the controversy between the 
parties and is appealable under Clause 15 
of the Letters Patent (Cal). (’58) AIR 1958 
Cal 284 (285) (DB). 

12. Revision.— ( 1 ) An order under this 

section is not appealable but is open to 
revision provided the conditions of Sec¬ 
tion 115 are salisfied. (’41) AIR 1941 Mad 
706 (706 1 * + (’34) AIR 1934 Lah 537 (538). 

[But see AIR 1962 Raj 157 (160): 1961 
Raj LW 262. (Application to sue as pauper 

rejected and time given to pay Court-fee _ 

Failure to pay court-fee — Fresh applica 
tion for extension of time under Sec¬ 
tion 148 rejected — Order operates as 
rejection of plaint under Order 7, Rule 11 
— Being appealable as decree, no revision 
lies. See Ibid, Order 33, Rule 7, as 
amended in Rajasthan.) 

(2) High Court will not interfere in revi- 
sion unless it is necessary in the interest 

do so - ( ’ 3 °) AIR 1930 Pat 279 
(280) ** ( 57) AIR 1957 Nag 86 (87)- ILR 
(1956) Nag 641 (DB) ** (’26) AIR 1926 

M® d }059 (1060) ** (’33) AIR 1933 Cal 20 
(21) (DB). 


SECTION 149 — SYNOPSIS 

1. Scope. 

2. Payment of court-fees alter iimitatlou. 

3. “Any document”. 

4. “For the time being !u force”. 

6. “Discretion of Court”. 

6. “Whole or any part of any fee”. 

7. “At any stage”. 

8. Discretion, Interference with. 

0. Plaints and memoranda of appeals _ 

See also Order 7, Rule 11. 

10. Application for leave to sue or appeal 

aa pauper — See also Order 33, R 7 
and Order 44, Rule 1. 

11. Power to call for Court-fee* after 

Judgment la pronounced. 

12. Conversion of proceedings. 



6 [S 149 N 1-S] 


[The Code of] Civil Procedure, 1908 
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13. Extension of time by admission Court. 

14. Appeal. 

15. Revision* 

16. Review. 

1. Scope. — (1) The institution of a suit 
or other proceeding or the presentation of 
a document will not be a legal institution 
or presentation if the fee chargeable under 
law is not paid at the time of such insti¬ 
tution or presentation. This section enacts 
an exception to that rule. AIR 1951 All 
64 (67, 68): ILR (1952) 1 All 461 (FB) ** 
AIR 1956 All 63 (65): ILR (1956) 1 All 
156 ** AIR 1966 Punj 332 (333): 1965 Cur 
LJ 578 (DB). (Section 149 is exception to 
rule contained in Sections 4 and 6 of Court- 
fees Act, 1870.) 

[See AIR 1941 Nag 220 (221): ILR (1941) 
Nag 467 (DB).l 

(2) The section has to be read as a pro¬ 
viso to Section 6 of the Court-fees Act in 
order to avoid contradiction between the 
two sections. 1957 All WR (HC) 75 (76). 

(3) Where a proceeding is instituted 
within the period of limitation, with an in¬ 
sufficient court-fee, it will not be time bar¬ 
red, provided the full fee is paid with the 
leave of the Court under this section al¬ 
though, at the time the full fee is paid, 
the period of limitation has expired. AIR 
1953 SC 431 (432) ** AIR 1958 Manipur 7 
(13) ** AIR 1940 Mad 934 (936) (DB) ** 
AIR 1920 Pat 170 (171) (DB) ** (1909) 32 
Mad 305 (311) (FB) ** AIR 1967 Goa 99 
(100) (FB) ** AIR 1966 Puni 332 (333): 
1965 Cur LJ 578 (DB) ** (1963) 65 Pun 
LR 300: ILR (1963) 1 Punj 798 (800). 

(4) Section 149 leaves no room for the 
ascertainment of any sufficient cause for 
any delay in re-presentation, but to allow 
the deticit court-fee to be paid at any stage 
once the plaint has been filed within time. 
AIR 1960 Andh Pra 602 (603): ILR (1960) 

2 Andh Pra 208. 

(5) Deficiency in Court-fee made good 
after expiry of limitation for filing appeal 
— Application under Section 149 to con¬ 
done delay in depositing Court-fee — Each 
day’s delay is not required to be explained 
unlike the case on application 
under Section 5, Limitation Act, 1963. 
AIR 1966 Punj 332 (333): 1965 Cur LJ 
578 (DB). 

(6) Appeal under Section 17, Payment of 
Wages Act — District Court has power to 
exteud time to make up deficiency of court- 
fees. (1962-63) 23 FJR 621 (623) (Punj). 

(7) If a document insufficiently stamped 

is re presented to Court within the time 
allowed by it after supplying the deficiency : 
the document will have under this section 
the full force of a properly stamped docu¬ 
ment from the date of its original presen¬ 
tation. AIR 1959 Bom 86 (87): 60 Bom 

LR 457. (Plaint.) 

2. Payment of court-fcea after limitation. 

__ (i) It is only where the deficit is made 

good within the time allowed by the Court 


that the payment will have the force or 
effect as if it had been paid on the date 
of presentation. AIR 1955 Hyd 156 (160): 
ILR (1955) Hyd 56 (DB) * AIR 1958 
Manipur 7 (13). (The Code is followed in 
Manipur in spirit.) * AIR 1957 Pepsu 14 
(17) (DB). (Party is entitled to the whole 
of the last day of the extended period to 
make good the deficiency — He can make 
payment at the last minute of the rising 
time of the Court.) ** AIR 1938 Mad 560 
(562) (DB) ** (1968) Ker LJ 322 (323): 
1968 Ker LT 741 ** (1963) ILR 42 Pat 704 
(726) (DB). 

[See also AIR 1937 Lah 392 (393) *• 
AIR 1938 Mad 316 (317) (DB).] 

(2) Upon the principle underlying Sec¬ 
tion 9, General Clauses Act, the day on 
which the order allowing time to make 
good the deficiency in court-fee is made, 
has to be excluded from computation of the 
time allowed. AIR 1957 Pepsu 14 (17) 
(DB). 

(3) If the payment is made beyond the 

time allowed, the presentation will be 
deemed to be made only on the date such 
deficit is made good. If that date itself 
is within limitation, the suit will not be 
barred. If that date is beyond limitation, 
the suit will be barred unless the time 
originally allowed is extended by the Court 
up to the date of payment under Sec-, 
tion 148 of the Code. (1907) 34 Cal 20 
(26) (FB) ** (1910) 7 Ind Cas 578 (581) 
(DB) (Cal). (Payment beyond limitation.) 
** AIR 1934 Lah 537 (538). (Do.) 

(4) Where execution of the decree is 
made conditional upon the payment of the 
court-fee, the right to apply for execution 
is not stayed and the starting point of 
limitation is the date of the decree and not 
the date of the payment of the court-fee. 
1957 Andh LT 308 (312) ** AIR 1963 Mad 
207 (208). 

(5) Where the Court accepts payment of 
court-fee after the period of limitation 
without any express order allowing lime 
under this section the Court must be deem¬ 
ed to have condoned the delay under this 
section. AIR 1934 Lah 701 (703) (DB) *• 
AIR 1957 Raj 367 (369): ILR (1957) 7 Raj 
460. 

8 . “Any document”.— (1) This section 
ls< general in its terms and applies to all 
documents chargeable with court-fees under 
the Court-fees Act, such as plaints, 
memoranda of appeals or cross-objections, 
written statement claiming set-ofl. AIR 
1951 All 64 (67): ILR (1952) 1 All 461 

(FB) ** AIR 1957 Pat 111 (112). (Memo¬ 
randum of appeal.) ** AIR 1956 J & K 38 
(40) *♦ AIR 1954 Nag 224 (225): ILR 
(1954) Nag 831 ** AIR 1951 Hyd 57 (62)J 
ILR (1951) Hyd 632 (DB). 

(2) The section applies to an application 
to set aside an award. AIR 1928 Sind 87 
(89): 23 Sind LR 91 (DB). 

(3) Section 268 of the Succession Act 
would make Section 149 applicable to pro 
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Section 149 — Note S (contdj 

bate proceedings. 1947 Rang LR 307 (311) 
(DB). . 

4. “For the time b$lng In force.’*— (1) 

The court-fee payable according to the law 
“for the time being in force” means the 
court-fee payable according to the scale 
which was in force when the 
memorandum of appeal was filed 
and not according to the scale which 
is in force when the payment is made. 
AIR 1953 Trav-Co 31 (31): ILR (1952) 
Trav-Co 516 (DB). 


5. “Discretion of Court**. — ( 1 ) Under 
Order 7, Rule 11 (c) where a plaint is 

insufficiently stamped, the Court is bound 
to' grant some time to supply the deficient 
court-fee. AIR 1926 Nag 312 (312). 

[See also AIR 1944 Oudh 327 (328): 20 
Luck 268 (DB) ** AIR 1927 Oudh 507 
(507) (DB).] 

[See however AIR 1941 Oudh 30 (31, 

32).] 

(2) Order 7, Rule 11 applies to appeals 
also and hence where the memorandum of 


appeal is insufficiently stamped the Court 
must afford the appellant an opportunity 
to make good the deficiency of court-fee 
payable on the memorandum of appeal and 
not dismiss the appeal summarily. AIR 
1957 Pat 111 (112). 

(3) Except in cases of deficient court-fee 
on plaints, in all other cases, the Court 
has a discretion under the section to allow 
the Court-fee to be paid at any stage. AIR 
1953 SC 431 (432) ** AIR 1951 All 64 (68): 
ILR (1952) 1 All 461 (FB) ** AIR 1958 Ker 
88 (91) (SB) ** AIR 1956 J & K 38 
(40) ** AIR 1955 Ajmer 64 (64). 

(4) The discretion must be judicial and 
not arbitrary discretion. AIR 1958 Ker 88 
(91) (SB) ** 1957 All WR (HC) 75 (76) ** 
AIR 1968 Bom 309 (310): 70 Bom LR 50 ** 
AIR 1968 Delhi 165 (166) (DB) ** ( 64) 
68 Cal WN 536 (540, 541). (Government 
cannot be treated a s favoured litigant in 
the matter of exercise of discretion under 
Section 149.) 


(5) Where time is fixed by the decree 
' the Court has no jurisdiction to extend the 

time after the expire of the period so fixed. 
(1967) 71 Cal WN 12 (14). 

(6) The discretion to allow Court-fee to 
be paid at any stage cannot be exercised 
m favour of a party who has not been 
bona fide, that is. who is not under any 
honest mistake or doubt or who has not 
made an honest attempt to comply with 
the law. AIR 1932 Cal 482 (484, 485): 59 
Cal 388 (DB) ** AIR 1922 Pat 56 (561 

gB) ** AIR 1929 Pat 731 (732): 8 Pat 906 
(DB) ** ILR (1955) 5 Raj 608 (613) ** 
AIR 1929 Nag 294 (295). 

(7) . Negligence of the party, his counsel 
or his clerk can be no good reason for 
exercise of Court’s discretion in favour of 
the erring party. AIR 1968 Bom 309 (310): 
70 Bom LR 50. 

Court should consider bona fides as 
defined in the General Clauses Act and not 


in the Limitation Act — When deficiency 
is made good with application under Sec¬ 
tion 149 discretion should be exercised in 
applicant’s favour. AIR 1968 Delhi 183 
(184, 185): (1968) 70 Pun LR (D) 7. 

(9) Mere poverty or ignorance or inabi¬ 
lity to pay the full Court-fee at the limu 
of presenting the suit or appeal is not a 
ground for indulgence under the section. 
AIR 1951 All 64 (69): ILR (1952) 1 All 461 
(FB) ** ILR (1955) 5 Raj 608 (612) ** 
AIR 1950 All 499 (500) (DB) ** AIR 1950 
Mad 769 (770): ILR (1950) Mad 775 (DB) 
** AIR 1934 Cal 659 (661): 61 Cal 663 (DB) 
** AIR 1967 Andh Pra 141 (143): (1966) 1 
Andh WR 360. 

[See AIR 1938 Nag 322 (323).] 

(10) The discretion is not limited to cases 

where the party is under a bona fide 
misunderstanding of the law as to valua¬ 
tion. AIR 1914 Bom 249 (251): 38 Bom 

41 (DB). 

(10-A) The discretion conferred on the 
Court by this section is normally expect¬ 
ed to be exercised in favour of the litigant 
except in cases of contumacy or positive 
mala fides or reasons of a similar kind. 
AIR 1938 Lah 361 (365) (FB) ** AIR 1068 
Delhi 183 (184, 185): (1968) 70 Pun I.R (D) 
7 ** AIR 1966 Him Pra 66 (68). 

[See also AIR 1966 Punj 332 (333, 334): 

1965 Cur LJ 578 (DB) (Payment of Court- 
fees after limitation — Appeal' presented 
within time but slight delay in making up 
deficiency in Court-fees — Delay on ac¬ 
count of reasons beyond control of appel¬ 
lant — No want of bona fides on appel¬ 
lant’s part — Discretion to condone delay 
in payment should be exercised.) ** AIR 
1940 Lah 446 (447): ILR (1941) Lah 552 
(DB). (Application to sue in forma paupe¬ 
ris found mala fide — Extension of time 
not granted.) ** AIR 1935 Lah 448 (450): 
17 Lah 122 (DB).] 

(11) Order under the section can only 
be made when an application is presented 
to the Court and the Court has heard both 
the parlies on the merits as to whether 
time should be granted or not. AIR 1954 
Ajmer 15 (16). 

[But see AIR 1966 V»unj 332 (333): 1965 
Cur LJ 578 (DB). (Order under Sec. 149 
can be passed by Court suo motu. (Obi 
ter).) ** AIR 1958 Manipur 7 (13).] 

(12) Having regard to the facts that the 
question of Court-fee was not so simple 
and that no objection was raised as to in¬ 
sufficiency of Court-fees by the office the 
discretion under Section 149 must be 
exercised in favour of the appellants. AIR 
1953 Kutch 46 (47). 

(13) As a memorandum of appeal filed 
with an application for special leave can 
be considered only after the application foi 
special leave is decided it is proper 
to consider the question of deficiency in 
Court-fee after that application has been 
allowed and to grant reasonable time to 
the appellant to make good the deficiency 
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after the date of the granting of the ap- 
plication. AIR 1952 All 448 (449) (DB). 

(14) Where a party has been contesting 
with some show of justification the correct¬ 
ness of the order requiring him to 
pay an enhanced Court-fee, he should be 
allowed reasonable time in which to pay 
the deficiency on an adverse order being 
finally passed against him. AIR 1938 Mad 
921 (922). 

(15) When the original order calling 
upon the plaintiff to put the correct valua¬ 
tion on the plaint and to pay the requi¬ 
site Court-fee is passed, it is open to the 
plaintiff to amend the plaint and abandon 
part of the claim. If upon doing so a 
report is made that there exists some defi¬ 
ciency after the amendment the Court is 
perfectly justified in granting the plaintiff 
further time to make up the deficiency on 
the amended plaint and to set right any 
formal defects that existed in the plaint. 
1957 All WR (HC) 75 (76). 

(16) Memo of appeal filed by Govern¬ 
ment with deficit Court-fees — Inability to 
pay full Court-fee not due to lack of funds 
but due to office procedure in obtaining 
money for purchase of stamps — Not a 
ground for exercising discretion to ex¬ 
tend time — High Court however extended 
time due to past long standing practice as 
a last chance. (’64) 68 Cal WN 536 (540, 
541). 

6. “Whole or any part of any fee.”— 

(1) The discretion under Section 149 ap¬ 
plies not only where the Court-fee paid is 
not sufficient but also where no Court-fee 
has been paid at all. AIR 1929 PC 147 
(148): 56 Ind App 232: 10 Lah 737 ** AIR 
1935 Pat 100 (111) (DB). 

(But see AIR 1933 Cal 796 (797) (DB).] 

(2) The section contemplates cases in 
which payment of duty is insufficient nb 
initio. Hence, it does not apply where a 
plaintiff is allowed to sue on the basis 
of a tentative valuation, as in suits for ac¬ 
counts or mesne profits, and, on a decree 
for a higher amount being passed, is re¬ 
quired under Court-fees Act, Section 11, 
to pay additional Court-fees. AIR 1916 
Mad 224 (227) (DB). 

[See also AIR 1933 Mad 330 (331, 332): 
56 Mad 705 (DB).] 

(3) The appellant in an insufficiently 
stamped appeal should be heard on the 
proportionate part of his claim in appeal, 
and the appeal should not be straightway 
dismissed. AIR 1931 Lah 237 (238) (DB) 
** 1961 Raj LW 641 (641). 

7. “At any stage.”— (1) The present 
section gives legislative effect to the view 
expressed by the Allahabad High Court in 
the Full Bench case of Hari Ram v. Akbar 
Hussain, (1907) 29 All 749 (764, 765) and 
enables a defective document to be retros¬ 
pectively validated at any stage if the in¬ 
sufficiency of the stamp is subsequently 
made up within the time allowed by the 


Court. AIR 1953 SC 431 (432) ** AIR 1956 
All 63 (65): ILR (1956) 1 All 156 (DB)**« 
AIR 1954 Nag 224 (225): ILR (1954) Nag 
831 ** AIR 1951 Hyd 57 (62): ILR (1951) 
Hyd 632 (DB) ** AIR 1947 Cal 176 (177): 
ILR (1947) 1 Cal 160 (DB) ** AIR 1929 
PC 147 (148): 10 Luck 727: 56 Ind App 
232 ** AIR 1937 Pat 550 (551): 16 Pat 
600 (SB). 

(2) The words “at any stage** contem* 
plate that the Court can order a deficiency 
in stamps to be made, even after the period 
of limitation for filing an appeal has 
expired. And upon such payment, the 
document in respect of which the deficiency 
is to be made good must have the 
same force and effect as- if such fee 
has been paid in the first instance. AIR 
1957 Raj 367 (370): ILR (1957) 7 Raj 460. 

(3) The Court can also enlarge the time 

even after the lapse of the period original¬ 
ly fixed by it. AIR 1950 All 536 (538, 
539): ILR (1951) 2 All 688 (DB) ** AIR 
1922 Cal 234 (234) ** AIR 1935 Pat 201 
(201) ** AIR 1938 Mad 560 (562) (DB) ** 
AIR 1961 SC 882 (883, 884): (1961) 3 SCR 
7G3. (AIR 1956 Pat 20, REVERSED.) ** 
AIR 1958 Ker 88 (91, 92): 1957 Her LT 
1167 (SB). (Time granted under O. 7, 

Rule 11 (c).) ** AIR 1968 Delhi 165 (166) 
(DB) ** AIR 1965 Cai 308 (310, 311): 68 
Cal WN 1117 ** AIR I960 Andh Pra 602 
(603). (Inherent power to ' accept' plaint 
re presented after period granted.) 

(4) Deficit Court-fees on a plaint may 
be allowed to be made good even in ap¬ 
peal. But it is desirable that in such cases 
the matter is disposed of at the earliest 
possible moment after the deficit is dis¬ 
covered. * AIR 1936 Cal 245 (246) (DB) *« 
AIR 1958 Ker 88 (91) (SB). (There is no 
contradiction between Sections 148 and 
149.) ** AIR 1921 Pat 88 (89): 6 Pat L 
Jour 293 (FB). 

[See also AIR 1951 Hyd 57 (62): ILR 

(1951) Hyd 632 (DB'.] 

(5) Where no time is fixed in the decree 
for the payment of the Court-fee which 
is payable under it, the executing Court can 
allow lime for such payment. AIR 1937 
Lah 720 (720). 

(6) Where a decree is passed on condi¬ 
tion that a certain Court-fee is deposited 
and the decree-holder deposits the same 
after three years and the Court accepts it, 
it cannot be said that execution is barred 
bv limitation inasmuch as the decree is 
complete only when the Court-fee is de¬ 
posited and limitation cannot begin to run 
under Article 182 of the Limitation Act un¬ 
til there is a decree capable of execution. 
AIR 1938 All 539 (540): ILR (1938) All 84 8 
(DB). 

(7) Where execution of the decree is 
made conditional upon the payment of the 
Court-fee, the right to apply for execution 
is not stayed and the starting point of 
limitation is the date of the decree and not 
the date of the payment of the Court-fee- 
1957 Andh LT 308 (312). 
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(8) Conditional decree to be effective on 
payment of deficit Court-fee within speci¬ 
fied period — Further extension of time al¬ 
lowed before expiry of first period — 
Held that extension of time was within 
jurisdiction of Court under Sections 148 
and 149. AIR 1960 Assam 126 (127, 129): 
ILR (1960) 12 Assam 93. 

8. Discretion, interference with.— (1) 
An Appellate Court should not interfere 
with the discretion of the lower Court 
under the section except on very strong 
ground 5 . AIR 1942 Pat 234 (235, 236) 

(DB) •• AIR 1941 Nag 304 (305): ILR 

(1941) Nag 629 ** AIR 1914 Cal 735 (736): 
41 Cal 1092 (DB) ** AIR 1914 All 216 (216) 
(DB) ** AIR 1938 Mad 560 (562) (DB) ** 
AIR 1966 Him Pra 66 ( 68 ). 

(2) Where a Judge has allowed deficient 
Court-fee to be made up under this sec¬ 
tion, he must be taken, on the record as 
It stands, to have exercised his discretion 
in the-matter and it is not open to the 
Appellate Court to go into the question 
as to whether he exercised his discretion. 
AIR 1916 Cal 616 (616) (DB) ** AIR 1938 
Mad 542 (544). 

[See AIR 1938 Nag 322 (323).] 

(3) It is not open for the Judge while 
granting time for the payment of deficit 
Court-fee to leave open the question of 
limitation. AIR 1933 Lah 598 (599): 14 Lah 

812. 

(4) Where a Judge refuses to allow a 
party to make up deficit Court-fee under 
this section, there must be something to 
•how that he did exercise his discretion in 
the matter. AIR 1923 All 349 (349) (DB). 

(5) Where the lower Court has exercis¬ 
ed its discretion under this section in an 
outrageous fashion, the aggrieved party 
must immediately move the High Court in 
revision and if he does not do so. he ran 
not afterwards impeach the order of the 
Court in the appeal from the final decision. 
AIR 1937 Pat 550 (552): 16 Pat 600 (SB). 

( 6 ) Appeal by State — Deficienrv of 
Court-fees on memo of appeal — Reason 
urged was that the Court-fee stamps could 
■ot be purchased in view of the fact that 
purchases of high '-ablation Court-fee 
•tamps take some time — Court allowing 
seven days time to pay up deficiency — 
Exercise of discretion cannot be said to he 
in gross violation of taw requiring any in¬ 
terference. 1966 Raj LW 141: ILR (1966) 
18 Raj 454. 

t. Plaints and memoranda of appeal*.— 
See also Order 7, Rule 11— (1) Where 

the plaint is rejected under Order 7, R. 11 
(c) and the plaintiff subsequently files an 
application under Se' ‘i >n 151, Civil Pro¬ 
cedure Code, with * deposit of the deficit 
Court-fee for restoration of the plaint, 
there is nothing to debar the Court from 
treating the application as a fresh plaint 
under Order 7, Rule 13 The old Court 
fee paid on the rejected plaint can be com¬ 
puted towards the C-»urt fee on the fresh 


plaint under Section 149. AIR 1959 
Ker 406 (407, 408): 1958 Ker LT 562. 

(AIR 1935 All 985 and AIR 1954 All 719 
and AIR 1935 Cal 336 (2) and AIR 1955 
H.yd 156, Rel. on; .AIR 1923 Pat 354 and 
AIR 1950 Pat 358 and AIR 1955 Pat 370 
and AIR 1956 Pat 20, Not foil.; OVERRUL¬ 
ED on another point in AIR 1964 Ker 8 
(FB).) 

(2) Under Section 149 it is only after the 
Court permits the appellant to make good 
the deficiency in Court-fee and the defi¬ 
ciency is made good that the document ac¬ 
quires the force of memorandum of ap¬ 
peal retrospectively from the date it was 
originally filed. AIR 1964 All 552 (555): 
1964 All WR (HC) 334 (FB). (Memoran- 
dum with deficit Court-fee filed on 8-11- 
1962 — Deficit made good on 20-12-62 
voluntarily and appeal admitted on 3-1-63 
— Held that no appeal was pending on 
12-11-62 within Section 3 (2) of the U. P. 
High Court (Abolition of Letters Patent Ap¬ 
peals) Act (14 of 1962) — The Appeal held 
not maintainable.! 

(3) Counsel of appellant misled bv Court 
fee paid on plaint and the note made by 
Court reader on memo of appeal a me 
of admission — Time extended und«*» 

tion 149. ATR 1960 Him Pra 1 14): i960 
Cri LJ 62. 

(4) Insufficient Court-fee on memoran¬ 
dum of appeal — Conditional order under 
Section 149 — Validity — Non-payment of 
deficit Court-fee within time cannot operate 
as automatic dismissal — Court has dis¬ 
cretion to extend time under Section 148 
AIR 1961 Manipur 50 (52). 

(5) Partition suit — Deficit Court-fee — 
Court granting time to pay — Default — 
One of defendants applying to he transpos¬ 
ed as plaintiff and offering to pay Court 
fee — Court has jurisdiction to allow ap¬ 
plication — Plaint, though imperfect is 
still there for purposes of order for trans¬ 
position so long as it is not rejected by 
an order under Order 7. Rule 12 — Order 1, 
Rule 10 (2) gives wide discretion. ATR 
1966 Ker 150 (1551 tor, 6 Ker LT 199. 
((1893) ILR 15 AH ( FB) and AIR 1917 
C.-> 77. DISSENTED FROM; ATR 1934 All 
989 Explained aw| Not foil; (1897) 
IT R 20 Mad 319. PF? D OVERRULED BY 
(1909) ILR 32 Mad 305 (FB) and Not foil.) 

10. Application for leave to sue or ap¬ 
peal as pauper. — See also Order 33, It. 7 
and Order 44, Rule 1.— (1) On the rejec¬ 

tion of an application to sue as pauper, the 
Court may grant time under Section 149 
of «!ie Civil P C. (19081. to pay Court-fees 
if there is a prayer to tbs’ effect. AIR 1961 
Assam 113 (114): ILR (1962) 14 Assam 241 
** AIR 1968 Pat 1 (3): 1967 BLJR 594 
(FB). (Court does not become functus offi 
cio.) <■* AIR 1967 Madh Pra 1 (3): 1966 
MPLJ 724 (FB). (Separate order under 
S. 149 granting time to plaintiff to pay 
Court fee can be made.)**AIR 1968 Pat 285 
t28fi, 287). (DB). (Court does not become 
functus officio and can grant time to pay 
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Court-lees, and register application as 

plaint.) 

(2) When an application to sue 

in iomia pauperis was filed within limita¬ 
tion and the Court-fee was permitted to be 
paid beyond limitation after the prayer to 
sue as pauper had been Rejected, the plaint 
must be treated as one having been filed 
on lhe dale of the application. AIR 1960 
Andli Pra 381 (382): (1959) 2 Andh WR 

420 ** AIR 1959 Madh Pra 169 (172): 1959 
MPLJ 727 (DB). (Once given the time to 
pav Court-lee. the time can further be ex¬ 
tended by the Court if sufficient cause is 
shown.) 

(3) Plaintiffs permitted to sue as pau¬ 
pers — Certain person subsequently join¬ 
ing as plaintiff — Under Section 149, the 
Court can at any stage allow co-plaintiff 
to pav »hc Court-fee due. AIR 1961 Ker 
128 (129;: I960 Ker LT 826. 

11. Power to call for Court-fees after 

judgment Is pronounced.— (1) A Court 
has no power to call for deficient Court-fee 
alter il has pronounced its decision. AIR 
1933 Mad 321 (321) ** AIR 1933 Lah 

208 1 208 1 ** AIR 1932 Pat 228 (231): 11 
Pal 532 (DB) ** AIR 1932 All 316 (317) ** 
ILR (1963) Andh Pra 560 (564). 

( 2 i An order stating that in the event of 
Court-fee nol being paid by a certain date, 
the suit will stand dismissed, is final, and 
the Court has no jurisdiction to extend the 
time under this section. AIR 1946 Oudh 
52 (52) (DB) ** AIR 1957 Madh Pra 92 
(93) (DB) ** AIR 1942 Pat 234 (236) (DB). 

12. Conversion of proceedings.— (1) 
Where an application is made under Sec. 95 
ol (he Code the Court may allow it to be 
converted into a suit on payment of the 
requisite Court-fee. In such a case, the 
suit will be deemed to be instituted when 
the applicalion was made and not when 
the Court-fee is paid. (1912) 16 Ind Cas 
443 (444) (DB) (Cal). 

(2) The High Court can, in a fit case, 
allow an application for revision to be con¬ 
verted into an appeal upon payment of the 
requisite Court-fee although the period of 
limitation for an appeal may have expired, 
provided that it had not expired when the 
application for revision was filed. AIR 
1925 Pat 16 (17): 3 Pat 344 (DB). 

(3) Award — Objection instead of ap¬ 

plication to set aside award filed by one 
party within limitation — Requisite Court- 
fee not paid — Contention as to absence 
of requisite application, duly stamped, not 
raised in Courts below — Court acting 
under Section 149 can treat the objection 
as petition filed for setting aside award 
and permit the party to deposit requisite 
Court-fee. (1968) 1 Mys LJ 577 (582): 

(1968) 15 Law Rop 90. 

13. Extension of time by admission 
Court. — (1) Where the admission Court 
allows deficit Court-fee to be paid after 
the expiry of limitation subject to objec¬ 


tions by the other side at the hearing of 
the appeal, the question can be gone into 
at the hearing. AIR 1950 Mad 769 (770): 
ILR (1950) Mad 775 (DB) ** AIR 1918 Pat 
336 (338): 3 Pat L Jour 484 (DB) ** AIR 
1914 Mad 386 (386) (DB) ** AIR 1922 

Lah 233 (234): 2 Lah 1 (DB). 

[Se e also AIR 1947 Lah 210 (214, 215) 
(DB) ** (1898) 21 Mad 269 (270) (DB).3 

(2) Where the admission Court allows 
the deficit Court-fee to be paid after limita¬ 
tion without reserving any right to the op¬ 
posite party to object at the hearing of the 
appeal and the respondent does not ob¬ 
ject as soon as he receives notice of the 
admission, he will be precluded from rais¬ 
ing the objection at the time of hearing 
of the appeal. AIR 1956 All 63 (65): ILR 
(1956) 1 All 156 (DB) ** AIR 1933 All 572 
(574) (DB). 

(3) Under the Rules of the Oudh Chief 
Court (Chapter VIII, Rule 1 (1) or R. 1 
(xv) (b) and (c) the single Judge hearing 
the motion for admission of appeal has 
jurisdiction to entertain and pass order on 
an application under this section. The 
order cannot be impugned on the ground 
that on the value of the appeal it was cog¬ 
nizable by a Bench of two Judges only and 
therefore the single Judge could not have 
passed the order. AIR 1956 All 63 (65): 
ILR (1956) 1 All 156 (DB). 

(4) The respondent is entitled to notice 
before time is granted to the appellant 
for payment of deficit Court r fee on memo 
of appeal. When time is granted without 
notice to the respondent, it is open to him ' 
to file an applicalion to the Court to dis¬ 
miss the appeal on the ground that the 
delay ought not to have been excused : AIR 
1967 Andh Pra 141 (142): (1966) 1 Andh WR 
360. (Respondent must raise objection at 
earliest possible opportunity.) 

14. Appeal.— ( 1 ) An order made in the 

exercise of discretion under this section can 
be reviewed by the appellate Court - in 
appeal and the fact that the order is inter¬ 
locutory does not render it insusceptible of 
review. AIR 1949 Lah 121 (124): Pak LR 
(1948) Lah 202 (DB). 

(2) An appeal lies against an order dis¬ 
missing an appeal on the ground of defi¬ 
ciency of Court-fee, the appellant having 
failed to make good the deficiency within 
the time allowed for the purpose. Such 
an order is not a mere order of dismissal 
for default under Order 41, Rule 19 and 
hence is a decree. AIR 1922 Pat 281 (282): 

6 Pat L Jour 625 (DB) ** AIR 1922 Nag 
62 (63, 64): 18 Nag LR 15 ** AIR 1939 
Pat 83 (84): 17 Pat 687 (DB) ** AIR 1959 
Mad 14 (14): (1958) 1 Mad LJ 97. 

(3) 1 he Court will not in appeal inter- 
fere with an order passed under this sec- 
Uon when on the materials brought before 
it there is no reason to hold that in the 
exercise of the discretion any recognised 
principles of law have been violated or 
any gross injustice had been done. AIR 
1953 SC 431 (432). 
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15. Revision. — (1) An order requiring 
a plaintiff to pay additional Court-fee 
within certain time is not one that would 
be interfered with in revision, inasmuch as 
he has another remedy open to him, name¬ 
ly, an appeal against dismissal of suit if 
the order is not complied with. AIR 1954 
Punj 205 (205) ** AIR 1919 Cal 840 (841) 
(DB) ** AIR 1921 Pat 180 (180): 5 Pat L 
Jour 400 (DB). 

(2) Where a Judge on an erroneous view 
of the Court-fee payable refuses to 
proceed with the suit until the proper 
Court-fee is paid, it amounts to a refusal 
to exercise jurisdiction and the order is 
therefore revisable. AIR 1942 Mad 585 
(585) •• AIR 1928 Mad 416 (418): 51 Mad 
664 (DB) ** AIR 1954 Nag 224 (225): ILR 
(1954) Nag 831 ** AIR 1953 Madh B 81 

(81): ILR (1953) Madh B 39. 

* 

(3) An order by a Judge refusing to ex¬ 
tend time for payment of deficit Court-fee 
under this section on the ground that he 
had no power to do so is open to revision. 
AIR 1934 Lah 537 (538). 

[See also (1937) 169 Ind Cas 672 (672) 
(Lah).] 

(4) An order refusing to give time to 
a party to make up the deficiency is not 
open to revision as the order does not 
amount to the decision of a “case” with¬ 
in the meaning of Section 115 of the Code. 
AIR 1923 All 118 (119): 45 All 218 (DB) 
•* AIR 1957 All 339 (340). 

(6) Even if it be held that in deciding 
the question of Court-fee and valuation the 
Court has indirectly decided the question 
of jurisdiction and has held that he has 
jurisdiction to entertain the suit, his dcci- 
won can, at the most be held to be a deci¬ 
sion on a preliminary issue which arose 
in the suit itself, and cannot on that ac¬ 
count be held to be revisable. AIR 1957 
AH 339 (340). 

(6) Where the plaintiff deliberately and 
to suit his own convenience undervalues 
the appeal and the non-payment is not duo 
*° honest and bona fide mistake, the order 
refusing to extend time for payment can- 
?otb e interfered with. Madh BLJ 1954 
HCR 120 (121). 

(7) Where the Court had given fifteen 
o a T* to the decree-holder to make good the 
deficient Court-fee or in default his right 
to execute the decree was to come to an 

- end, it was held that on merits the order 
could not be revised and the time could 
uot be further extended after the default 
of the decree-holder. AIR 1957 Madh Pra 
02 (93) (DB). 

(8) Two out of three plaintiffs permitted 
to sue in forma pauperis — Third plaintiff 
allowed to pay Court-fees on his one third 


share — Revision by defendant is main¬ 
tainable matter involved not being purely 
of Court-fee but closely connected with 
pauperism. AIR 1967 Pat 310 (311). 

(9) Plaint with insufficient Court-fee 
presented — Court granting time under 
Section 149 for representation — Plaint 
represented beyond time after a delay of 
few days Court accepting represented plaint 
purporting to act under Section 149 — 

Held that the Court must be taken to havo 
acted under Section 151 and it cannot be 
said that it acted without jurisdiction or 
with material irregularity so as to call for 
interference in revision. AIR 1960 Andh 
Pra 602 (603): ILR (1960) 2 Andh Pra 208. 

16. Review. — (1) A Court granting time 

under this section has power to review its 
order when it has been obtained by false 
pretences in the absence of the op¬ 
posite party. AIR 1937 Nag 87 (88): ILR 
(1938) Nag 359. 

(2) There is an error apparent on tho 
face of the order when a memo of appeal 
is rejected before the expiry of the period 
allowed lor making up deficiency in Court- 
fee — By refusing to review such order on 
the ground that it has no power, the Court 
fails to exercise a jurisdiction vested in it 
by law. AIR 1955 Vind Pra 46 (47). 

(3) Review i$ not the only remedy open 
to a party to whose detriment an order 
under Section 149 has been made without 
his being given notice — It would always 
be open to the party at a subsequent stage 
or even at the hearing of the appeal to con¬ 
tend that the delay should not have 
been excused. AIR 1950 Mad 769 (770): 
ILR (1950) Mad 775 (DB). 

(4) Deficit Court-fee to be paid by 25-1- 
1945 — Application for extension of time 
filed on 24th rejected on 25-1-1945 —■ Ill¬ 
ness of one of plaintiff’s son s sent to raise 
money and his subsequent death on 
25-1-1945 held sufficient cause for review 
of order refusing to extend time. AIR 1947 
Mad 84 (85): ILR (1947) Mad 220 (DB). 

(5) Court has jurisdiction to accept the 
Court-fee and restore the plaint rejected 
as being insufficiently stamped if deficiency 
in Court-fee could not he paid within time 
allowed due to illness of plaintiff. AIR 
1939 All 452 (454). 

(6) If without an application for review, 

a Court sets aside its own previous order 
rejecting a plaint for non-payment of defi¬ 
cit Court-fees and gives a further extension 
of time under Section 149, C. P. C., its 
subsequent order is not a nullity but re¬ 
mains a perfectly good order until it is 
set aside by a superior Court or in proper 
proceedings. AIR 1939 Cal 722 (722): 69 

Cal L Jour 379 (380). 
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SECTION 150 — SYNOPSIS 

1. “Save as otherwise provided.” 

2. Transfer of business* 

3. Abolition of Court. 

4. Powers and duties of transferee Court* 

!• “Save as otherwise provided.”— ( 1 ) 

The mere fact that the Court by which a 
certain power is to be exercised is speci¬ 
fied does not preclude any Court to which 
the business of the former Court is “trans¬ 
ferred” from exercising the power under 
Section 150, unless it is expressly or im¬ 
pliedly provided that no Court other than 
the one specified can exercise the power. 
AIR 1942 Oudh 226 (228, 229): 17 Luck 739 
(DBI. 

(2) A decree is passed by a Court A. 
The business of Court A is transferred to 
Court D within the meaning of Section 150. 
But Court B does not come within any of - 
the categories mentioned in Sections 37 and 
38. Nevertheless Court B can execute the 
decree passed by Court A. The reason is 
that there is no express or implied exclu¬ 
sion of the competency of any Court not 
mentioned in Sections 37 and 38 to exe¬ 
cute the decree. AIR 1920 CaJ 532 (533): 
47 Cal 1100 (DB). 

(3) A Court to which the business of 
another Court is “transferred” under Sec¬ 
tion 150 can punish for disobedience of an 
Injunction granted by the latter Court. 
AIR 1957 Pat 73 (75, 76): 35 Pat 639 (DB). 

(4) Section 98 of the Probate and Ad¬ 
ministration Act, 1881 (corresponding to 
the present Section 317 of the Succession 
Aft, 1925) imposes on the grantee of a 
probate, the duty of furnishing an inven¬ 
tory to the Court which issued the probate. 
The power of the Court which could grant 
probate to receive the inventory was held 
to be saved from the operation of Sec. 150. 
AIR 1916 Mad 908 (909) (DB). 

2. Transfer of business.— (1) A, a Mun- 

sif in Bengal (whose ordinary pecuniary 
jurisdiction extends only up to Rs. 1000) 
who is specially empowered to try suits up 
to Rs. 2000, passes a preliminary decree in 
a mortgage suit for over Rs. 1000. A is 
then transferred and his successor B is not 
similarly empowered. The final decree is, 
therefore, passed by the Subordinate Judge 
having jurisdiction in the matter. B also 
is transferred and C, who is specially 
empowered succeeds. As soon as C suc¬ 
ceeds to B, the business of the Subordinate 
Judge’s Court, so far as it related to suits 
up to the value of Rs. 2000, must be taken 
to have been transferred to the Court of C 
and that Court is, therefore, competent to 
execute the decree. AIR 1920 Cal 632 
(533): 47 Cal 1100 (DB). 


[See AIR 1957 Pat 73 (76. 76): 35 Pal 
639 (DB).] 

• * 

(2) Unless a business is removed from 

the hands of one Court and placed in the 
hands of another, there cannot be a “trans¬ 
fer” of business, and that a business can¬ 
not be said to have been removed or trans¬ 
ferred from Court A to Court B if Court 
A continues to have power to' deal with 
that business. It is a general principle 
of law that where a Court has jurisdiction 
to entertain a suit or proceeding at the 
time of its institution, such jurisdiction is 
not lost by the subsequent transfer of the 
area or territory with reference to which 
the suit, or proceeding was instituted. In 
other words, the suit or proceeding pend¬ 
ing in one Court at the time of the trans¬ 
fer of the local area is not removed or 
transferred to the Court to which the area 
is transferred. It follows, therefore, that 
there is no “transfer of business” effected 
by the transfer of a particular area so far 
as pending suits and proceedings are con¬ 
cerned. AIR 1957 Trav-Co 69 (73, 75): 
ILR (1956) Trav-Co 1314 (FB). (AIR 1932 
Mad 418 (FB); AIR 1956 SC 87, Rel. on; 
AIR 1952 Trav-Co 390, Not foil.) *+ AIR 
1958 Andh Pra 763 (763, 765) (DB) ** AIR 
1957 Raj 241 (244, 245): ILR (1957) 7 Raj 
702 ** AIR 1956 Pat 280 (281, 282): 35 
Pat 610 (DB) ** AIR 1916 Mad 80 (83): 
39 Mad 239 (FB) ** AIR 1932 Mad 418 
(420, 421): 55 Mad 801 (FB). (Madras 

cases holding contrary view Overruled.) ** 
AIR 1962 Punj 394 (395, 398): 1961 Cur LJ 
22 (FB). 

[But see AIR 1936 Pat 546 (547): 15 Pat 
704 (DB) •* AIR 1952 Trav-Co 390 (390) 
(DB).] 

(3) A mortgage decree was passed by a 
Court at ' Berhampore. Subsequently, 
Berhampore was transferred to Orissa. 
But the place where the mortgaged pro¬ 
perly was situated remained in the Madras 
Presidency and came within the jurisdic¬ 
tion of the Court at Chicacole. It was held 
that this effected a transfer of business 
within the meaning of this section and 
that an application for scaling down the 
debt under the Madras Agriculturists* Relief 
Act could be made to the Chicacole CourL 
AIR 1943 Mad 617 (625) (DB). (AIR 1932 
Mad 418: 55 Mad 801 (FB), Distinguished.) 

(4) The section cannot be invoked in a 

case \vhere there has only been a transfer 
of jurisdiction as to future business sub¬ 
ject to an express reservation as regards 
pending cases. Thus, a Court in which a 
suit was pending at the time of the trans¬ 
fer has exclusive jurisdiction to entertain 
an application for restitution arising out of 
such a suit. AIR 1937 All 615 (522): ILR 
(1037) All 670 (DB). # 
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Section 160 — Note 2 (contd.) 

(5) An assignment of business by the 
District Judge under the Civil Courts Act 
is not a transfer of business within the 
meaning of Section 150. AIR 1942 Cal 
321 (323): ILR (1942) Cal 289 (DB) *• 
AIR 1938 Cal 193 (194) (DB) ** AIR 1921 
Pal 152 (155): 6 Pat L Jour 364. 

[See AIR 1957 Pat 73 (75, 76): 35 Pat 
639 (DB).] 

[But see AIR 1923 Mad 92 (94): 46 Mad 
83 (DB) ** AIR 1932 Mad 260 (262).] 

(6) Section 150, Civil P. C. (1908), refers 
to a change of territorial limits of the 
Court’s jurisdiction. When there is a mere 
distribution of work among Courts by 
transfer of a suit or proceeding from one 
Court to another. Section 150, Civil P. C. 
(1908), cannot apply. AIR 1962 Cal 519 
(520): 66 Cal WN 43. 

(7) Establishment of new Court after 
passing of decree — Execution levied at 
new Court — Decree not transmitted under 
Section 39 — Nor transferred under Sec¬ 
tion 24 — No transfer of pending business 
under Section 150 — Court which passed 
the decree held did not lose jurisdiction — 
New Court held not competent to execute 
decree. AIR 1964 Mys 34 (35, 36). 

(8) Territorial jurisdiction over mortgag¬ 

ed properties transferred to another Court 
after the decree was passed — Execution 
application filed directly in the new Court 
without obtaining transmission of the 
decree — No notification under Section 24, 
Civil P. C. (1908) transferring the business 
of the Court passing the decree to the 
newly established Court issued — Court 
passing the decree continuing to exist — 
Application for execution held filed in 
Court having no jurisdiction to entertain 
it. AIR 1964 Andh Pra 68 (69): (1963) 2 

Andh WR 324 (325). 

(9) Where on the establishment of a new 
Court at Cochin the entire case is trans¬ 
ferred to the Court at Cochin, though there 
is no specific order on the case for such 
a transfer, the transfer of the case from 
the District Court at Ernakulam to the 
newly established Court at Cochin amounts 
to a ‘transfer of business’ of the Court 
within the meaning of Section 150. AIR 
1962 Ker 105 (106): 1961 Ker LT 795. 

(10) Territorial jurisdiction of Court 
passing decree transferred — Application 
for execution can be filed before transferee 
Court. AIR 1959 Punj 350 (351): ILR 
(1958) Punj 378. 

3. Abolition of Court.— (1) Where a 
Court is abolished, its proceedings can be 
continued by the Court which would have 
flurisdiction to entertain the suit if it was 
instituted at the time when the proceed¬ 
ings are sought to be continued. (1904) 31 
Cal 1057 (1063) (DB) ** AIR 1915 All 219 


(220): 37 All 450 (DB) ** AIR 1920 Cal 
632-(532): 47 Cal 1100 (DB). ' 

(2) If a new Court is established in the 
place with the same jurisdiction as the old 
one it can continue the proceedings unless 
they have been transferred to some other 
Court. AIR 1926 Pat 209 (210): 4 Pat 688 
(DB) ** AIR 1929 All 677 (680) (DB). 

[See AIR 1950 SC 29 (30, 31): 1955-2 

SCR 872.] 

(3) Ex parte decree for possession pass¬ 
ed by A Court — Delivery of property in 
execution — Ex parte decree set aside and 
suit posted for rehearing in A Court — 
Abolition of A Court — Property falling 
within jurisdiction of B Court newly 
established — Suit transferred to B Court 
and ultimately dismissed — Application for 
restitution under Section 144 to B Court — 
B Court held had jurisdiction to entertain 
it. AIR 1960 Mys 273 (274, 275): 38 Mys 
LJ 617. 

(4) Where the new Court, although sub¬ 
stituted in the place of the old one, is 
essentially of a different jurisdiction, it can¬ 
not- be said to be a successor or a trans¬ 
feree of the business of the old Court and 
cannot continue the proceedings instituted 
therein. AIR 1915 Lab 171 (172): 1915 Pun 
Re No. 30 (DB). 

(5) Section 150 applies only to cases of 
transfer from a Court and not to cases of 
a Court ceasing to exist. AIR 1927 Mad 
627 (628): 50 Mad 882 (DB). 

4. Powers and duties of transferee Court. 
■— (1) The Court to which the business 
of another Court has been transferred has 
the power to grant leave under Order 3, 
Rule 4, sub-rule (2) for the determination 
of the appointment of a pleader. AIR 1935 
Pesh 145 (145). 

(2) If a suit with an order of injunction 

passed therein is transferred from one 
Court to another, the transferee Court will 
have powers co-extensive with the powers 
of the transferring Court. Section 150 
would apply and the transferee Court could 
exercise powers under Order 39, Rule 2 (3). 
AIR 1957 Pat 73 (75, 76): 35 Pat 639 

(DB). (See also Note 1.) 

(3) The transferee Court can enforce the 
obligation of a receiver already appointed 
by the transferor Court in a case. AIR 
1962 Ker 105 (106): 1961 Ker LT 795. 

(4) Business of the Court A transferred 
to Court B on transfer of territorial juris¬ 
diction — Court B can set aside an ex 
parte order passed bv Court A. AIR 1964 
Mad 463 (465): 77 Mad LW 245. 

SECTION 151 — SYNOPSIS 

1-A. Analogous law — Se e Section 561-A 
Criminal P. C. and also Note 6. 

1. Inherent power. 

2. Court cannot override express provi¬ 

sions of law. 
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Section 151 — Synopsis (eontd.) 

3. Court cannot override general princi¬ 

ples of law. 

4. Ends of justice. 

6. “Prevent abuse of the process of 
the Court.” 

Expunging of objectionable matter. 

6. Criminal cases. 

7. Contempt of Court, proceedings for. 

8. Proceedings under Press (Emer¬ 

gency Powers) Act. (Since respeal- 
ed.) 

9. Insolvency Court. 

10. Legal Practitioners Act, cases under. 

11. Appeal. 

12. Revision. 


bited by law. (1883) 5 All 163 (172) 

JE5L t, AI S 1957 Nae 83 < 83 > : ILB 

(1956) Nag 657 ** AIR 1965 Madh Pra 
21 (23): 1967 MPLJ 625. 

(6) Every Court must be deemed la 
possess inherent powers necessary to do 
right and to undo wrong in the adminis¬ 
tration of justice. AIR 1955 Mad 455 
(458) ** AIR 1958 Madh Pra 260 (261) 

* ILR (1955) Patiala 481 (484) .»«' 

(1856) 6 Moo Ind App 393 (410, 411) 

(PC) ** AIR 1967, Orissa 182 (184): 

1967 Cri LJ 1549: 32 Cut LT 1194 •• 

(1963) ILR 42 Pat 704 ** AIR 1960 Mad 
482 (484) (DB): 73 Mad LW 106. 

(7) Court has power to recall order 
made contrary to law. AIR 1965 Andh 
Pra 395 (398): (1965) 1 Andh WR 262. 


1A. Analogous Law. — See S. 661-A 
Criminal P C. and also Note 6. 

1. Inherent power. — (l) Cases and 
circumstances not covered by express 
provisions of Code but where justice has 
to be done always arise. (1913) 40 Cal 
955 (959) (DB) ** (1895) 17 All 29 (31) 
(DB) ** AIR 1928 Pat 187 (188) (DB) 

** AIR 1918 Mad 580 (584): 40 Mad 

1069 (FB) ** (1966) 5 LR 236: (1966) 1 
Mvs LJ 1 ** AIR 1960 Mad 482 (484)- 
73 Mad LW 106. 

(2) As Legislature could foresee and 
provide rules to regulate only the most 

natural and ordinary events Code has 
no rules to regulate for all time to come 
and for all cases that may probably 

happen. AIR 1941 Cal 670 (672): ILR 

(1941) 1 Cal 490 ** (1868) 9 Suth WR 402 
(4061 (FR) ** AIR 1960 Mad 482 (484) 

(DB): 73 Mad LW 106. 

(31 The prescribed rules of procedure 
may be abused or so used as to give 
mere formality the significance of sub¬ 
stantive effect, and obstructing adminis¬ 
tration of justice. (1879) 4 App Cas 504 
(525) ** AIR 1923 PC 128 (130): 55 Ind 
App 183: 2 Pat 676 ** AIR 1928 PC 261 
(262) ** AIR I960 Mad 482 (484)- 73 

Mad LW 106 (DB). 

(4) Merely because there is no ex¬ 

press provision of the Code or reported 
decision of a Court, Courts are not 
rendered powerless to do justice or 
redress a wrong. AIR 1953 Mad 897 
(900): ILR (1953) Mad 958 (DB) ** AIR 
1940 Rang 162 (167): 1940 Rang LR 512 
(FB) ** (1897) 19 All 155 (164): 24 Ind 
App 22 (PC) ** (1893) 15 All 84 (95) 

(FB) ** (1968) 16 Law Rep 469: (1969) 

1 Mys LJ 32 ** AIR 1964 Orissa 91 (92). 
(Absence of rule in Code to regulate 
order in which sale is to take place does 
not take away the inherent power of 
Court to control the sale as taking place 
in a particular mode.) ** AIR I960 Mad 
482 (484): 73 Mad LW 106 (DB). 

(5) Courts are not to act on the princi¬ 
ple that every procedure not expressly 
provided for by Code is prohibited but 
on the principle that every procedure is 
permissible till it is shown to be prohi- 


(8) “Court" means all Courts whethei 
Civil or otherwise. AIR 1950 Mad 219 
(220) ** AIR 1915 Cal 49 (51) (DB) •• 
AIR 1919 Pat 343 (344): 4 Pat L Joui 
371 (DB i. 

(9) A Court has inherent power to 
determine how its proceedings should be 
conducted. AIR 1933 PC 43 (44. 45) ** 
AIR 1953 Sau 30 (31) ** AIR 1950 Madh 
B 59 (59) ** (1913) 40 Cal 955 (959, 960) 
(DB). 

(10) Courts have inherent jurisdiction 
to control matters relating to taxation 
of costs and such jurisdiction extends to 
empower courts to permit, in a propel 
case, a party to withdraw a bill already 
submitted and to substitute it with a 
fresh bill of costs. 1956-2 All ER 660 
(664, 666): (1956) 1 WLR 818. 

(11) Court has inherent power where 

circumstances require it to do so to act 
according to justice, equity and good 
conscience. AIR 1939 All 668 (669) (DB) 
** 1957 Jab LJ 243 (247) *» (1884) 6 

All 351 (355. 357) (DB) ** AIR 1928 

Oudh 262 (263) (DB) ** AIR 1966 Orissa 
24 (26): 31 Cut LT 769. 

[See also AIR 1962 All 207 (208). (High 
Court, as a Court of equity, will not 
exercise its discretion in favour of a 
student who by his demeanour In the 
suit itself has proved himself devoid of 
all sense of discipline.)! 

(12) In India, every Court is a Court 

of Equity as well as of Law. ILR (1955) 
Patiala 481 (484) ** AIR 1914 Cal 129 

(131): 41 Cal 137 (DB) ** (1884) 6 All 
370 (373) (DB) ** AIR 1930 Mad 618 
(621): 53 Mad 533 (DB). 

[See however AIR 1930 Lah 657 (658) 
(DB).] 

(13) Section does not confer new 

powers on Courts but only saves their 
inherent powers to make orders neces¬ 
sary for ends of justice or to prevent 
abuse of process of Court. ILR (1955) 
Patiala 481 (481) ** AIR 1950 Cal 217 

(223) ** (1913) 35 All 331 (336, 337): 49 
Ind App 151: 16 Oudh Cas 194 (PC) •• 
AIR 1935 All 599 (599): 57 All 977 (FB) 
** AIR 1936 Rang 208 (210): 14 Rang 
173 (FB) ** AIR 1968 Delhi 215 (216) •• 
ILR (1966) Cut 400: 32 Cut LT 999 •• 
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Section 161 — Note 1 (eontd.) 

AIR 1965 Andh Pra 143 (156): (1964) 2 
Andh WR 197 (DB) ♦* AIR 1964 Ori 134 
(135, 136): ILR (1964) Cut 18 ** AIR 
1963 All 518 (523): ILR (1961) 2 All 298 
(DB). (Election tribunal is not a Court 
and as such cannot ' exercise . inherent 
power.)' ** AIR ’I960 Mad 482 (484): 

73 Mad LW 106 (DB) ** AIR 1959 Pat 
121 (125, 127): 1958 BLJR 783 (FB). 

[See also 1963 Kant LJ 91 (Mys). (The 
power conferred under Section 151, C. P. 
C. is not. an implied power. It is an in¬ 
herent power.)] 

(14) Object of section is to show that 
powers expressly conferred by Code ap¬ 
ply only so far as they go, but cannot 
restrict Court's inherent powers to do 
complete and substantial justice. AIR 

1955 Bom 39 (40): ILR (1954) Bom 1422 

(DB) ** AIR 1950 Pat 350 (352) (DB) 

** AIR 1933 All 295 (297): 56 All 216 

(DB) ** AIR 1969 Andh Pra 216 (220) 

•* ILR (1966) Cut 400: 32 Cut LT 999 
** AIR 1961 Mad 32 (33): (I960) 2 Mad 
LJ 157 (DB). 

(15) Courts exist only for administra¬ 
tion of substantial justice. AIR 1953 Him 
Pra 102 (102) ** AIR 1953 Hyd 130 
(130): ILR (19f&) Hyd 1001 (DB) ** 
AIR 1950 Cal 217 (223). 

(16) Inherent powers of Court are 

very wide and indefinable. AIR 1924 
Oudh 11 (13) (DB) ** AIR 1969 Andh 

Pra 216 (220) ** 1966 BLJR 314: ILR 

45 Pat 1401 ** AIR 1960 Mad 482 (484): 
73 Mad LW 106 (DB). 

(17) Limits of inherent jurisdiction 

should be carefully guarded and its exer¬ 
cise in arbitrary and capricious manner 
effectively prevented. AIR 1951 Cal 357 
(358): ILR (1951) 1 Cal 635 (DB) ** 

1956 Madh B LJ 959 (961) ** AIR 1941 

All 314 (315. 316) ILR (1941) All 612 
(DBl ** AIR 1936 Rang 208 (210): 14 
Rang 173 (FB) ** AIR 1960 Mad 482 
(484): 73 Mad LW 106 (DB). 

(18) Section 151, however widely 

couched, has never been resorted to for 
the purpose of assisting parties to esta¬ 
blish their case by creation of evidence. 
AIR 1965 Orissa 72 (73). 

(19) Power under section is discre¬ 
tionary. In considering propriety of in 

voking that power Court will take into 
account several matters such as com¬ 
plexity of questions involved. availability 
•ol more complete and efficacious remedy 
bv means of suit and apparent justice ot 
claim. AIR 1958 Madh Prn 391 (393) ** 32 
Cut LT 733: ILR (1966) Cut 556 *» (1965) 
ILR (1965) 2 Pun j 590. 

(20) Where there are express provi¬ 
sions of law applicable to a particulai 
case, there is no inherent power in Court 

(ioi° verride thcm A1R 1958 Him Pra 9 

[See also AIR 1931 All 443 (447): 53 
Afi 804 (SB) ** AIR 1959 Pat 121 (125, 

J27): 1958 BLJR 733 (FB) ** AIR 1967 
Orissa 182 (184): 32 Cut LT 1194 •* AIR 


1967 Orissa 172 (173): ILR (1967) Cut 
321 ** AIR 1967 Pat 378 (380) ** (1962) 
66 Cal WN 810 ** 1961 Ker LT 431 ** 
(1959) 2 Andh WR 301. 

(21) Inherent powers can be exercised 

only where there is no express provision 
of Code. AIR 1943 Oudh 136 (138) (DB) 
** AIR 1925 Mad 42 (44): 48 Mad 494 
** AIR 1927 Cal 657 (658) (DB) ** AIR 
1916 Lah 350 (351) (DB) ** AIR 1934 

Pat 582 (582) (DB). 

(22) Exercise of power by Court must 
be consistent with sound general princi¬ 
ples of law, and with intention of Legis¬ 
lature. AIR 1927 Cal 420 (420) (DB) ** 
AIR 1936 Rang 208 (210): 14 Rang 173 
(FB). 

(23) Powers saved by Section 151 are 
not powers over substantive rights which 
a litgant possesses. AIR 1961 SC 218 
(219, 220): (1961) 1 SCR 884. (AIR 1959 
All 707, REVERSED — Right to account 
books is a substantive right — No in¬ 
herent power to appoint commissioner for 
seizure of plaintiff’s account books at 
instance of defendant.) 

(24) Court has special inherent juris¬ 

diction derived from Crown as paren% 
patriae to protect interests of minors. 

AIR 1942 All 150 (152): ILR (1942) All 
144. 

(25) Action can be taken bv the Court 

under this section on its own motion. 

1950 All WR 275 (278) (DB) ** AIR 1957 
Tripura 50 (51) ** ILR 46 Pat 1171 ** 
ILR 42 Pat 704. 

(26) Although section gives no right 

to partv to make application under it 
party can bring to notice of Court by 
application an abuse of process of Court 
or existence of necessity in ends of justice 
to pass a particular order and then 

Court mav satisfy itself whether an order 
should be passed for either of the rea¬ 

sons. ILR (1953) 3 Raj 140 (148). 

(27) Change in officer presiding over 
Court does not prevent exercise of power 
under section in suitable case. AIR 1950 
Cal 209 (210. 211) (DB). 

(28) The inherent jurisdiction to order 

restitution, apart from the provision of 
Section 144, can be exercised not only 
bv a Court but also by a persona desig- 
nata statutorily entrusted with the duties 
and powers normally exercised bv a 
Court of law. AIR 1960 Mys 337 (338): 

38 Mvs LJ 922. 

(29) Inherent powers — Implied only 

in Civil Courts having genera! jurisdic¬ 
tion —— Special authorities, under special 
statute, cannot invoke them. AIR 1963 
Bom 233 (234, 235): 64 Bom LR 483 

(DB). 

(30) Principle of inherent power to 

remedy injustice applies also to quasi 

judicial authorities like Rent Controller 

or appellate tribunal. AIR 1957 Punj 72 
(73): ILR (1957) Punj 305. (AIR 1949 
Mad 53; AIR 1951 Mad 745; AIR 1948 

Mad 235 and AIR 1953 Nag 191, DIS- 
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Section 151 — Note 1 (could.) 

SENTED FROM.) ** AIR 1967 Mad 464 
(464): (1967) 1 Mad LJ 195. (Claims 
tribunal.) 

[See also AIR 1958 SC 79 (83): 1958 

SCR 514.] 

(31) Suit for ejectment of tenant pend¬ 

ing on date when W. B. Premises Ten¬ 
ancy Act came into force — Application 
by sub-tenant under Section 16 (3) of 
the Act — Rent Controller granting de¬ 
claration under the section — Decree 
for ejectment of tenant passed subse¬ 
quently — Rent Controller’s order dis¬ 
missing application under Section 16 (3) 

while proceeding with fixation of fair 
rent is wrong — Though Section 29 (5) 
of the Act gives Rent Controller power 
to act under Sections 151 and 152. C. P. 
Code the order cannot be justified under 
Section 29(5) of the Act as the condi¬ 
tions necessary to act under Sections 151 
and 152 arc absent. AIR I960 SC 935 
(939): (196G) 1 SCR 235. 

(32) Inherent powers which every Civil 
Court exercises are vested in the Elec¬ 
tion Tribunal also. AIR 1958 Madh Pra 
260 (261) ** AIR 1968 J and K 90 
(91): 1968 Kash LJ 96. 

(33) Appellate authority under Indus¬ 
trial Employment (Standing Orders) Act 
(20 of 1946) not being a “Court” has no 
inherent power to correct mistakes in 
Standing Orders finally certified by it 
under Section 6 (1) of that Act. AIR 
1958 Pat 127 (430): 36 Pat 1162. 

(34) Tribunal appointed under W. B. 
Estates Acquisition Act (1 of 1954) —. 
Proceedings before — Principle of .in¬ 
herent power to remedy injustice applies. 
AIR 1959 Cal 386 (387): 63 Cal WN 354 
(DB). 

(35) In India from the beginning the 
jurisdiction of Courts to interfere with 
arbitrations has always been statutory. 
The High Court cannot exercise inherent 
jurisdiction independently of a statute to 
set aside private award on the ground of 
an error apparent on the face of the 
record. AIR 1963 All 113 (117): 1962 All 
LJ 876. 

(36) An arbitrator acting under the 

Co-operative Societies Act has no inherent 
implied or incidental or consequential 
power in the exercise of which he can 
pass an order of stay or in the nature 
of an injunction. An arbitrator cannot 
be likened to a Court or a Judge. Chap¬ 
ter XIV of the Rules under the Act pro¬ 
vides the arbitrator many of trappings 
of a Court. That does not give him the 
status of a Court. That has been done 
to prevent him from exercising the 
powers to decide the referred dispute, 
arbitrarily. AIR 1968 All 22 (28): 1967 

All LJ 454. 

(37) Interim Committee of management 
appointed for certain term of manage¬ 
ment •— Proceedings before High Court 
under the Companies Act 1956 are regu¬ 
lated by Companies Court Rules — Rule 9 


of said rules authorises exercise of in¬ 
herent power notwithstanding Rule 6. 
AIR 1964 All 75 (76): ILR (1963) 1 All 
135 (DB). 

(38) Jurisdiction under Section 151 can 

be exercised only in a matter which is 
before the Court. Section does not con¬ 
fer jurisdiction to entertain proceedings. 
AIR 1958 Mad 284 (285) ** AIR 1965 

Cal 308 (311): 68 Cal WN 1117 (DB). 

[See AIR 1958 Mad 462 (463): ILR 

(1958) Mad 417.] 

[But see (1963) ILR 42 Pat 704.3 

(39) Applications under Section 151 
may be entertained by the regular 
Bench and, except in very special circum¬ 
stances, need not await a hearing before 
the same or the original Bench. (1967) 
71 Cal WN 1034 (DB). 

(40) Writ petitions on civil side are 

civil matters and the provisions of the 
Civil Procedure Code apply to them. 
(1965) 67 Pun LR 576. (Amendment of 

writ petition.) 

2. Court cannot override express provi¬ 
sions of law, — ( 1 ) Inherent power of 
Court exists only where there is no ex¬ 
press provision of law applicable to the 
case. AIR 1950 Trav-Co 100 (102) (FB) 
** AIR 1957 Raj 11 (13): ILR (1956) 6 
Raj 926 (DB) ** 1958 Andh LT 500 (503) 
** (1956) 98 Cal L Jour 87 (88) ** AIR 
1956 Raj 49 (50): ILR (1955) 5 Raj 175 
** 1956 All L Jour 856 (857) ** AIR 

1955 Andhra 142 . (143): ILR (1955) 
Andhra 143 (DB) ** (1876) 2 Cal 233 
(261): 4 Ind App 23 (PC) ** AIR 1965 
SC 1144 (1145): (1965) 2 SCR 186 ** AIR 
1964 SC 993 (1003, 1004, 1005): (1964) 

5 SCR 946 ** AIR 1969 Andh Pra 216 
(220) ** AIR 1969 Guj 55 (62) ** 1961 
Ker LT 431 ** AIR 1960 Pat 132 (134). 

(2) Where there is a specific prohibi¬ 

tion of particular act or order. Court 
cannot do the act', or make the order under 
its inherent powers. AIR 1965 Bom 39 (40): 
ILR (1954) Bom 1422 (DB) ** AIR 1958 
Tripura 24 (25) ** AIR 1968 Bom 250 
(253): 69 Bom LR 629 ** AIR 1968 Pat 
112 (113) ** AIR 1965 Andh Pra 395: 

(1965) 1 Andh WR 162. (Power to 
sanction refund of Court-fee — Court 
apart from what is found under Court- 
fees Act Court has no inherent power.) 
** AIR 1964 Mys 169 (173): (1963) 2 Mys 
LJ 346. (Partition of estate by Collector 
under Section 54 — Civil Court which 
passed decree cannot review and correct 
mistake under its inherent powers.) ** 
(1959) 2 Andh WR 309: 1959 Andh LT 

777 ** AIR 1959 Madh Pra 52 (57): 1958 
MPLJ 361 ** AIR 1959 Punj 297 (303): 
61 Pun LR 683. (Resort to inherent 
power to nullify Section 96, Motor Vehi¬ 
cles Act not permissible.) 

(3) Where there is a special provision 
in the Code in regard to a specific relief 
sought but the grant or refusal of that 
relief does not strictly fall within the 
purview of the special provision, excep- 
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Section 151 — Note 2 (contd.) 
tional circumstances should be made out 
to invoke the provisions of Section 151 in 
the interests of justice. (1068) 16 Law 
Rep 469: (1069) 1 Mys LJ 32. 

(4) The power created by Section 151 

is an independent power, uncontrolled 
by other provisions of the Code. That 
power could be exercised even, if there 
is another specific provision in the Code 
authorising an order such as the one 
which is sought under Section 151. AIR 
1968 Mys 270 (273): (1968) 1 Mys LJ 

277. (AIR 1954 Trav-Co 123 and AIR 

1953 Mad 420 no longer good law in 
view of AIR 1962 SC 527.) ** (1963) 29 
Cut LT 169. (AIR 1962 SC 627, Rel. on.) 

(5) ^ Where decree is silent as to fur¬ 
ther interest after date of decree. Court 
cannot grant it under inherent powers. 
AIR 1924 Rang 275 (277) (DB). 

(6) No appeal can be allowed from 
non-appealable order, under inherent 
powers of Court. AIR 1940 Bom 10 (11, 
12): ILR (1939) Bom 708 ** AIR 1923 
Oudh 177 (179): 26 Oudh Cas 10. 

(7) Court cannot under its inherent 
powers set aside its own decree or recall 
an order made by it previously or ques¬ 
tion validity of a decree in execution. AIR 

1954 Madh B 14 (16): ILR (1954) Madh 

B 227 ** AIR 1952 Pat 478 (479, 480): 

31 Pat 737 (DB) *• AIR 1950 All 338 
(339): ILR (1931) 2 All 121 (DB) ** AIR 
1968 Delhi 215 (217) ** AIR 1968 Madh 
Pra 42 (45): 1967 MPLJ 532 (DB) ** 

AIR 1964 Punj 249 (258): 66 Pun LR 318 
(FB). (AIR 1959 Punj 457. OVER¬ 
RULED.) ** 1961 BLJR 829. 

[But see AIR 1944 Nag 148 (149): ILR 
1944) Nag 379 ** AIR 1934 Rang 108 
109) (DB) ** AIR 1934 All 287 (288) 

DB) ** AIR 1962 All 623 (623) ** (1962) 
66 Cal WN 437.3 

(8) Rule 4 of Order 37 expressly gives 
power to a Court to set aside a decree 
passed under the provisions of that 
Order. Express provision is thus made 
for setting aside a decree passed under 
Order 37 and hence if a case does not 
come within the provisions of that rule, 
fhere is no scope to resort to Section 151 
for setting aside such a decree. AIR 1965 
SO 1144 (1145): (1965) 2 SCR 186. 

J9j Court has inherent power to set 
aside jjudgment delivered by it without 
llurkdictloii. 1958-2 WLR 52 (57). 

(10) Court cannot set aside order 
under Order 21, Rule 58 even if it be 
order of dismissal for default under its 
Inherent powers. AIR 1934 Mad 699 (699) 
1936 Pesh 116 (116) (DB). 

WJ.) Court cannot allow set-off in exe¬ 
cution proceedings under its inherent 
powers apart from provisions of O. 21, 
*0 a t Instance of stranger auction- 
purchaser .who has'failed to make depo* 
° f P^chase price as required by 

Rules 84 and 85 - Am 1954 SG 
849 (352): 1953-1 SCR 108. 

EVoi 3.] 3 A. M. 2 


(12) Court cannot exercise its inherent 
powers to extend period of 15 days fixed 
by Order 21, Rule 85 for deposit of pur¬ 
chase money. AIR 1957 All 558 (560). 

(13) Court cannot set aside sale of 
moveable property under its inherent 
powers for irregularity in publishing of 
conducting sale. AIR 1930 All 513 (513) 
** 1962 Jab LJ 371: 1962 MPLJ (Notes) 
313. 

(14) ^ The Court has no inherent power 
to revive a suit for a fresh hearing even 
if it appears to it that there had been a 
miscarriage of justice. AIR 1961 Assam 
124 (126). 

(15) Application for review in respect 

of decree or order passed in suit under 
Section 9 of Specific Relief Act cannot 
be entertained under inherent powers. 
AIR 1918 Cal 925 (927): 45 Cal 519 

(DB). 

(16) No injunction can be granted 
under Court's inherent powers in con¬ 
travention of provisions of Section 56, 
Specific Relief Act. AIR 1919 Oudh 154 
(159) (DB) ** AIR 1966 Punj 212 (213); 
67 Pun LR 172 (DB). 

(17) Even where mortgage property 

cannot be sold in execution, Court can¬ 
not grant personal decree under its in¬ 
herent powers. AIR 1951 All 195 (198, 

J99) (IPS). (AIR 1928 All 321, OVER¬ 
RULED.) ** AIR 1958 Madh Pra 391 
(ovS)* 

(18) Provision of Code must be 
deemed to be exhaustive of matters dealt 
with by it. (1936) 33 Cal 927 (931) (DB) 

Tna (1 /?2?? Cal 707 (715 > : 29 Ind A PP 
196 (PC) ** AIR 1924 Mad 114 (115, 

116): 47 Mad 171 (DB). 

(19) Even where case in which in¬ 

herent powers are invoked falls within 
intendment of provision which provides 
procedure to be followed in particular 
case or class of cases there is no in¬ 
herent power to act except under condi¬ 
tions specified by such provision. AIR 
195° Mad 779 (780): ILR (1951) Mad 
458. (In view of the fact that security 
for costs has been specifically dealt with 
under O. 25, R. 1 it is not open ordi¬ 
narily for Courts to invoke Section 151.) 
** AIR 1940 Nag 349 (351, 352) : ILR 

(1940) Nag 538 (DB) ** AIR 1940 Oudh 
298 (300) (DB) ** (1876) 2 Cal 233 
(261): 4 Ind App 23 (PC) ** AIR 1937 
All 141 (142) (SB) ** AIR 1962 Pat 403 
(405): 1962 BLJR 291. (Execution — No 
application by decree-holder under O. 21, 
Rule 97 alleging obstruction — Third 
party cannot ask for adjudication on his 
title or possession by invoking inherent 
powers of the executing Court under Sec¬ 
tion 151.) 

[See also AIR 1945 PC 5 (8): ILR 

(1945) Kar (PC) 43 ** AIR 1963 Bom 
233 (234, 235): 64 Bom LR 483 (DB). 

(Case under Cl. 13 (3) of C. P. and 
Berar Letting of Houses and Rent Con- 
trol Order (1949).] 
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(20) In partition suit. Court has no 
inherent power to direct sale of property 
bv public auction apart from provisions 
of Partition Act, (1893). (1968) 72 Cal WN 
837, 72 Cal WN 299 and AIR 1952 Cal 
893. Followed though doubted.) 

(21) Inherent power by way of anti¬ 

cipatory jurisdiction having been speei- 
ficallv provided for by Code it is not 
permissible to exercise that power except 
in a case which falls in the class oi 
cases in which settled practice of Courts 
permits such procedure being adopted. 
AIR 1955 Trav-Co 225 (225): ILR (1955) 
Trav-Co 363 (FB) ** AIR 1952 Orissa 
120 (125): ILR (1951) Cut 543 (FB). 

[See AIR 1958 Mad 462 (462): ILR 

(1958) Mad 417.] 

(22) Court cannot, under its inherent 

powers, refuse to be bound by limitation 
prescribed bv Limitation Act, 1908. AIR 
1954 Trav-Co 526 (534): ILR (1954) Trav- 
Co 929 (FB) ** AIR 1958 Pat 27 (29) ** 
AIR 1957 Manipur 13 (14) ** AIR 1968 

Pat 110 (112): 1968 BLJR 155 (DB) ** 

AIR 1965 All 64 (65): 1963 All LJ 651 ** 

AIR 1964 All 124 (125) ** 1961 Ker LT 

431. (Sale in execution — Petition to set 
aside made bevond limitation — Sale set 
aside under Section 151 — Order setting 
aside sale is without jurisdiction.) 

[See also AIR 1933 Mad 418 (420, 424): 
56 Mad 490 (FB).] 

(23) Where there is doubt or difficulty 

as to which provision will apply to parti¬ 
cular case inherent powers may be in¬ 
voked. AIR 1925 Pat 435 (437): 4 Pat 

180 (DB). 

(24) In exercising power under section 
Court can apply analogous provision ap¬ 
plicable to circumstances which stand 
nearest to case on hand. AIR 1947 Sind 
1 (2): ILR (1946) Kar 349 (FB) ** ILR 
(1951) 1 Raj 607 (609) ** AIR 1921 Mad 
599 (605): 44 Mad 919 (FB) ** (1893) 15 
All 84 (95) (FB) ** AIR 1950 Cal 217 
(223). 


only act in accordance with those provi¬ 
sions and cannot fall back on its in¬ 
herent power under this section, for 
restoring case dismissed for default or 
for setting aside ex parte decision. AIR 
1958 Pat 27 (29) ** AIR 1958 Tripura 19 
(20) ** ILR (1958) Kerala 196 (199, 200) 
*♦ AIR 1957 Raj 11 (14) : ILR (1956) 6 
Raj 926 (DB) ** 1957 All WR (HC) 189 
(190) ** '(’56) 98 Cal L Jour 87 (88) ** 
AIR 1940 Rang 162 (166): 1940 Rang LR 
512 (FB) ** AIR 1931 All 294 (296): 53 
All 612 (FB) ** AIR 1925 All 610 (614): 
48 All 175 (FB) ** AIR 1920 Mad 640 
(642, 643): 43 Mad 94 (FB) ** ILR 
(1965) Cut 562: 32 Cut LT 501 ** (1962) 
66 Cal WN 810 ** AIR 1961 Cal 534 
(537): 65 Cal WN 535 (DB) ** (1961) 2 
Ker LR 176: 1961 Ker LJ 810: 1961 Kei 
LT 522. 

[But see AIR 1954 Bom 214 (215): 
ILR (1954) Bom 330 ** AIR 1954 Assam 
168 (169): ILR (1953) 5 Assam 290 (DB) 
** AIR 1954 Nag 135 (142): ILR (1953) 
Nag 911 (DB) ** AIR 1950 Pat 497 
(499) (DB) ** (1905) 32 Cal 253 (256) 
(FB) ** AIR 1962 Raj 12 (17): ILR (1961) 
11 Raj 76.] 

(28) Fraud on the Court itself and 
mistake of the Court and the protection 
of minors are categories of cases in 
which the powers given to the Court 
under Section 151 of the Code may be 
exercised in suitable cases. Independently 
of the provisions of Order 9, Rule 13, 
under which provision an application for 
setting aside an ex parte decree has to 
be made, the Court is not entitled to set 
aside an ex parte decree under its in¬ 
herent powers, unless the case falls 
under either of the above categories of 
cases. AIR 1960 All 360 (361, 362): 1959 
All LJ 818. 

(29) Application under Order 9, R. 4 
dismissed for default — Restoration ap¬ 
plication is maintainable. AIR 1960 Pat 
504 (504): 1960 BLJR 325. 


[See also AIR 1939 Pat 678 (681): 19 
Pat 159 (FBI. (AIR 1926 Pat 27: 4 Pat 
704. OVERRULED.)] 

[But see AIR 1930 Rang 280 (281): 8 
Rang 42.3 (DB).] 

(25) Ejectment suit remanded to trial 
Court for re hearing — Provision of Sec¬ 
tion 17 (1), W. B. Premises Tenancy Act, 
revived — Court has no power to con¬ 
done delay in depositing monthly rent. 
(1963) 67 Cal WN 501. 

Setting aside ex parte decisions and 
restoration of suits or appeals dismissed 
for default.— (26) Ordinarily when once 

a matter is disposed of. finality attaches 
to the order and unless Court is clothed 
with special powers to set aside that 
finality and restore an application, it has 
no inherent jurisdiction to do so. 1957-1 
Mad L Jour 349 (350). 

(27) Where a case falls within the 
ambit of either Order 9. Rule 9, or O. 41, 
Rule 19 or Order 9, Rule 13 Court can 


(30) Dismissal of suit for default by 
mistake or otherwise, under circum¬ 
stances not justifying such dismissal is 
not covered by Order 9, R. 9 and suit 
can be restored under inherent powers. 
AIR 1950 Nag 194 (195) : ILR (1951) Nag 
443. (Plaintiff's application for adjourn¬ 
ment on date of adjourned hearing re¬ 
fused and Court wrongly dismissing suit 
for default under O. 17, Rule 2 instead 
of deciding it on merits — Court can 
rectify its error and restore suit under 
inherent powers.) ** AIR 1957 Trav-Co 
197 (199): ILR (1955) Trav-Co 714 ** 
AIR 1946 All 506 (507) (DB) ** AIR 

1929 All 811 (812) (DB) ** AIR 1968 Pat 
110 (111): 1968 BLJR 155 (DB). (Order 

of Court requiring plaintiff to file pro¬ 
cess-fees, etc. is not one passed bv mis¬ 
take— Suit dismissed for non-compliance 
with order — Section 151 cannot be in¬ 
voked to restore suit when application 
for restoration is bevond limPition.) ** 
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(1963) 65 Pun LR 1001. (Dismissal of 

.suit for default of appearance after pass¬ 
ing of preliminary decree.) ** 1961 Raj 
LW 235: ILR (1961) 11 Raj 860. 

[But see AIR 1933 All 41 (41) (DB).] 

(31) Where on death of sole plaintiff 
a suit is dismissed for non-appearance of 
either party on the hearing date but the 
Court proceeds to take evidence after 
filing of two separate cases by two diffe¬ 
rent persons for substitution claiming to 
be the legal heirs of the deceased, it is 
a case which, on revision by one of such 
persons, demands a suo motu exercise of 
the inherent powers for the restoration 
of the suit. AIR 1968 Patna 112 (113). 

. (32) In case of dismissal for default 
or ex parte order not falling within ambit 
of Order 9, Rule 8, or Order 9, R. 13, 
Court can restore case or set aside ex 
.parte order in exercise of its inherent 
power. AIR 1958 Andh Pra 341 (342) ** 
AIR 1958 Pat 410 (411) ** AIR 1958 Pat 
107 (107) ** AIR 1957 Nag 83 (83): ILR 
(1956) Nag 657 ** AIR 1969 Pat 79 (82) 
** AIR 1967 Ker 135 (139): 1967 Ker LT 
777 ** AIR 1965 Mvs 300 (301): (1965) 

1 Mys LJ 297 ** 1965 Pun LR (Sup) 117 
** AIR 1964 Pat 509 (510) ** AIR 1962 

J and K 21 (22) ** AIR 1960 All 569 
(570). 

(33) Madras High Court on its appel¬ 
late side has inherent jurisdiction to 
restore a copy application struck off tor 
default. 1958-2 Mad L Jour 552 (554). 

(34) Where application under O. 9, 

Rule 9 is itself dismissed or an execu¬ 
tion application is dismissed for default 
or an ex parte order is passed in execu¬ 
tion proceedings and by virtue of Sec¬ 
tion 141, Order 9, Rules 9 and 13 apply 
to such proceedings, there is no scope 
for application of inherent power of 
Court. AIR 1953 Raj 201 (201, 202): ILR 

(1953) 3 Raj 678 (DB) ** AIR 1958 Him 
Pra 9 (11) ** AIR 1933 Pesh 59 (61) 
(DB) *» AIR 1959 Pat 121 (125, 127): 

1958 BLJR 783 (FB). (AIR 1925 All 773 
and AIR 1927 Cal 534 and AIR 1954 
Assam 1 (FB), DISS. FROM.) 

[See however ILR (1954) Mys 428 
(430).] 

(35) Where application under O. 9, 

Rule 9 or execution application is dis¬ 
missed for default or an ex parte order 
is passed in execution proceedings and 
Section 141 does not apply to such pro¬ 

ceedings, inherent power can be invoked 
in proper cases. AIR 1954 Assam l (5): 
ILR (1953) 5 Assam 538 (FB) ** AIR 

1953 All 467 (468): ILR (1953) 2 All 381 
(FB) ** AIR 1958 Orissa 200 (201): ILR 
(1958) Cut 351 ** AIR 1957 Pat 575 (586)- 
36 Pat 323 ** 1958 BLJR 473 (474) ** 

1957 Jab LJ 257 (258) ** AIR 1956 Vindh 
Pra 17 (18) ** 1956 Madh BLR (Civil) 

322 (324) ** AIR 1955 Nag 297 (298): 

ILR (1955) Nag 962 (DB) ** AIR 1955 
Nag 41 (42): ILR (1955) Nag 598 (DB) 

** 1955 Ker L Tim 870 (873) ** AIR 


1933 All 783 (784, 785): 55 All 891 (FB) 
** AIR 1931 Sind 97 (98): 25 Sind LR 

475 (FB) ** AIR 1968 Bom 250 (253, 

254): 69 Bom LR 629 (DB) ** ILR 46 
Pat 1171. (Order recalling dismissal of 
execution case for default.) ** AIR 1966 
Orissa 24 (26): 31 Cut LT 769 ** AIR 
1963 J & K 12 (14): 1962 Kash LJ 167 
(DB) ** AIR 1963 J & K 10 : 1962 Kash 
LJ 115 ** AIR 1962 Madh Pra 64 (65, 66) : 
1961 MPLJ 145 (DB) ** AIR 1961 Manipur 
35 (36). 

[But see AIR 1948 Mad 204 (205).] 

(36) Application to set aside ex parte 
decree — Dismissal for default — Appeal 
against dismissal filed, but subsequently 
withdrawn — On withdrawal, application 
for restoration — Court of fact has discre¬ 
tion to exercise or not to exercise inherent 
jurisdiction. AIR 1966 Orissa 24 (27) : 31 
Cut LT 769. 

(37) Application to set aside ex parte 
decree dismissed for default — Another ap¬ 
plication to set aside this dismissal is it¬ 
self dismissed for default — Appeal from 
the second dismissal order does not lie 
under O. 43, R. 1 (3) — Relief can be 
granted under S. 151. AIR 1966 Tripura 2 
(4). 

(38) Order dismissing application 
under S. 47 for default — Not appealable 
— Application for restoration under S. 151 
lies. AIR 1963 Pat 59 (59) : 1963 BLJR 85. 
** AIR 1963 Orissa 160 (161) : ILR (1963) 
Cut 321 (DB). (Satisfaction of decree — 
Application by judgment-debtor under O. 
21, R. 2 dismissed for default — Court 
may restore it in exercise of its inherent 
powers under S. 151. 1959 OJD 331. Held 
incorrect.) 

(39) A specific statutory provision has 
been made in O. 21, R. 105(1) under which 
an execution petition could be restored on 
sufficient cause being shown for default. 
Consequently, in Andhra Pradesh the ques¬ 
tion of restoration of an execution petition 
bv the exercise of inherent powers bv the 
Court under S. 151 does not arise at all 
after the insertion of R. 105. AIR 1963 
Andhra Pra 127 (128, 129, 130) : (1962) 2 
Andh WR 21. 

(40) Application for bringing on record 
legal representatives of deceased respon¬ 
dent — Application time-barred — Oppo¬ 
site party not given formal notice — Ex 
parte order passed granting application — 
Party to whose prejudice it was passed ex 
parte is entitled to object to it. AIR 1965 
Punj 367 (368) : 67 Pun LR 634. 

(41) Execution application dismissed for 

default not under O. 21. R. 57 could be 
restored bv Court bv exercise of its inhe¬ 
rent power. AIR 1954 Raj 15 (16) • ILR 

(1953) 3 Raj 267 (DB). 

(42) Provisions of O. 9. R. 9 do not ex¬ 

tend to execution cases dismissed for de¬ 
fault — Section 151 can however he in¬ 
voked in appropriate cases. AIR 196 ,) Rai 
107 (108) : 1961 Raj LW 218. ‘ " 

(43) Execution petition — Decree holder 
represented bv counsel — Counsel not pre- 
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sent before Court — Dismissal is for de¬ 
fault — Presence of decree-holder not 
material — Restoration governed by O. 21, 
Rules 104 and 105 and not by inherent 
powers. AIR 1962 Mad 386 : (1962) 1 Mad 
LJ 319. 


(44) Election Tribunal not competent 
to dismiss election petition for' default — 
Wrong order of dismissal for default —— 
Subsequent order to proceed with petition 
valid — No question of restoration can 
arise. AIR 1964 All 181 (183) (DB). 

(45) Jammu and .Kashmir Representation 
of the People Act (4 of 1957) Section 106 
•—• Election petition — Dismissal for default 
not permissible — Petitioner proved to 
have been prevented from appearing for 
want of sufficient time — Petition so dis¬ 
missed can be restored by High Court — 
Provisions of O. 9, R. 9 and S. 151 appli¬ 
cable. AIR 1968 J & K 90 (91) : 1968 
Rash LJ 96. 

(46) Representation of the People Act 

(1951) Section 87 — Default by petitioner 
in prosecuting election petition — Pro¬ 
visions of C. P. C. will be applicable — 
Court will have to dismiss petition under 
Order 9 or Order 17 — Court can exercise 
inherent powers also — High Court as a 
Court of record possesses all inherent 
powers of Court while trying election 
petitions (per Grover J.) AIR 1968 Punj 
152 (159): ILR (1967) 2 Punj 830 (FB). 

(47) Proceeding for ascertainment of 
mesne profits dismissed for non-payment 
of commissioner’s fee — Such proceedings 
can be restored in exercise inherent powers 
of Court. 1967 BLJR 938. 


(48) Where petition to record compromise 
of suit has been dismissed for default 
proper course is to apply for setting aside 
dismissal under this section. (1939) 43 
Cal WN 1113 (1114) (DB). 


(49) Where appellant who had moved 
Court for re-admission of appeal wrongly 
dismissed for default it was held that 
Court had inherent power to order stay 
of proceedings in lower Court. 1956 Madh 
BLJ 660 (662). 


(50) Appellate Court can restore under 
its inherent powers appeal dismissed for 
default, although O. 41, R. 19 does not 
apply to case. AIR 1968 Mys 329 (332): 
(1968) 1 Mys LJ 557. (Appeal dismissed for 
non-payment of paper-book costs — Appli¬ 
cation for restoration — Article 137 and 
not Art. 122, Lim. Act (1963) applies — 
AIR 1968 Pat 110, Dissented from.) ** ILR 
(1963) Andh Pra 1022. (Court wrongly 
dismissing appeal for default on a date of 
which appellant had no notice — Court 
can rectify error under S. 151 bv restoring 
the appeal.) ** AIR 1962 All 622 (623) ** 
AIR 1962 Cal 110 (111) : ILR (1962) 2 
Cal 33 (DB). 

(51) An appeal dismissed for non-pay¬ 
ment of deficit court-fees can be restored 
by the Court under S. 151, where the 
order dismissing the appeal cannot be re¬ 


viewed under O. 47, R. 1. AIR 1964 Orissa 
86 (87) : 29 Cut LT 598. 


•(52) Appellate Court c ann ot rehear ap¬ 
peal heard ex parte under its inherent 
powers. AIR 1950 Mys 55 (57) (FB) ** AIR 
1944 Mad 571 (572) (DB). 

(53) Order dismissing restoration peti¬ 

tion in second appeal not appealable — 
Petition for restoration under S. 151 is 
maintainable. (1962) 28 Cut LT 129. , ' 

(54) Counsel though not reporting no 
instruction, unable to argue appeal due to 
non-arrival of clerk with brief — Non-arri¬ 
val of clerk due to missing of bus — Ap¬ 
peal should not be dismissed under O. 41, 

R. 17 for non-appearance — Restoration 
of appeal — Proper provision — There is 
no specific provision for dismissal of the 
appeal for non-prosecution and the source 
of power in each case would be under 

S. 151, Civil P. C. 1962 MPC 90: 1962 Jab 
LJ 1063. 

(55) There is no inherent power to res¬ 
tore revision petition dismissed for default. 
AIR 1945 Mad 103 (104). 

[But see AIR 1953 Him Pra 102 (102, 
103) ** (’51) ILR (1951) 1 Raj 607 (609) 
** AIR 1967 J and K 93 (95) : 1967 Kash 
LJ 220 ** AIR 1962 Madh Pra 308 (309) 
: 1962 MPLJ 317.3 ' 

(56) High Court hearing revision petition 
ex parte and passing ex parte orders — 
It can set aside the ex parte order under 
its inherent powers. 1965 Jab LJ 997 : 1966 
MPLJ 65. (AIR 1945 Mad 103, Dissented; 
AIR 1957 Nag 83 and 1962 Jab LJ 374 and 
AIR 1953 Him Pra 102, Rel. on.) 

(57) Writ petition — Non-petitioner 
absent at the time of hearing — Applica¬ 
tion for adjournment by an Advocate on 
the ground of illness of principal advocate's 
son, presented at close of arguments — 
Prayer rejected as being not fit for con¬ 
sideration even on account of its being 
made too late after the Court had spent 
two hours of its time. 1963 Raj LW 406 : 
ILR (1963) 13 Raj 716. 


(68) Election petition filed to challenge 
certain election of panchayat — On elec¬ 
tion petitioner's withdrawal under O. 23. 
R. 1, Tribunal dismissing election petition 
without giving notice of such withdrawal 
to other parties to apply for transposition 
— Order of dismissal is not erroneous — 
Hence tribunal cannot set aside the order 
under O. 47, R. 1 or S. 151. (1964) 1964 Raj 
LW 76. 




o 


(59) Election petition — Adjourned 
hearing — Counsel for respondent with¬ 
drawing from proceedings — Tribunal de¬ 
ciding to proceed ex parte — Subsequent 
application before judgment by respondent 
to adduce evidence — Previous order to 
proceed ex parte — No bar to allow sub¬ 
sequent application. AIR 1965 Punj 58 (61): 
66 Pun LR 1076 (DB). 

(60) Record of suit for partition of agri¬ 
cultural plots sent to Revenue Court for 
preparation of final decree — Notice of 
preparation • of final decree should be 

W * 
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. Riven to parties — Final decree prepared 
without notice can be set aside by applica¬ 
tion under O. 9, R. 13 and also under in¬ 
herent jurisdiction of Court. AIR 1963 All 
361. 

(61) Suit for arrears of rent decreed by 
trial Court but dismissed by High Court in 
revision in view of S. 6(2) of Bihar Act (3 
of 1947) — Application for restoration can 
be entertained by High Court under S. 151, 
C. P. C. 1963 BLJR 800. 

(62) Court cannot under its inherent 
powers restore a suit dismissed under 
0. 7, R. 11 (c) even if good cause is shown. 
AIR 1956 Raj 164 (165) ** AIR 1955 Hyd 
156 (157) : ILR (1955) Hyd 56 (DB). (It is 
open to a party aggrieved by a decree to 
file an appeal or seek for a review.) ** 
AIR 1968 Pat 48 (49) ** AIR 1962 Guj 
69 (61) : (1962) 3 Guj LR 71 ** AIR 1959 
Ker 406 (408) : 1958 Ker LT 1024. 

[But see AIR 1954 All 719 (720) (DB) ** 
AIR 1957 All 825 (826) ** AIR 1939 All 
452 (454) *» ILR 42 Pat 704.1 

(63) Where an order rejecting plaint 
does not fall within the terms of O. 7, 
Rule 11 and is passed without any warrant 
of law, the plaint can be restored to file 
under the Court’s inherent powers. AIR 
1961 Bom 96,(97) : 62 Bom LR 945. 

(64) Appeal which has been dismissed 
for default of payment of Court-fee on 
memorandum of appeal cannot be restored 
under Court’s inherent powers. Remedy 
of appellant is to apply for review of 
judgment under Order 47, Rule 1 on 
payment of proper court-fee. AIR 1955 
Pat 370 (371, 372): 34 Pat 723 (FB). (AIR 
1950 Pat 358, OVERRULED.) 

(65) Order 9, Rule 7 and Order 9, Rule 
13 between them exhaust the whole gamut 
of situations that might arise owing to 
non-appearance of defendant during 
course of trial — There is no hiatus 
between reservation of judgment and 
pronouncing of it — No inherent power to 
be exercised for orders on lines of Order 
9, Rule 7. AIR 1964 SC 993 (1003, 1004, 
1005): (1964) 5 SCR 946. (F. A. F. O. 
No. 116 of 1959 dated 6th May 1963 (All), 
REVERSED.)] 

(66) Copy application struck off for 

failure to furnish stamps — High Court in 
Appellate jurisdiction can direct restoration 
in exercise of its inherent powers. AIR 
1959 Mad 406 (407): (1958) 2 Mad LJ 

652. 

959*] Ut 866 (1968) Ker LJ 837: 1968 Ker LT 

Interim injunction and appointment of 
receivers. — (67) In cases falling within 
scope of S. 94 and O. 39, R. 1 and O. 40. 
there is generally no inherent power to 
grant injunction or to appoint a receiver. 
AIR 1955 Andhra 142 (143, 144) : ILR 

(1955) Andhra 143 (DB) ** 1957 Jab LJ 
914 (915) •• AIR 1961 J and K 29 (30) 
(Case not falling under Rule in Code em¬ 
powering Court to grant temporary injunc- 
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tion) ** AIR 1959 Ker 45 (46) : 1958 Ker 
LJ 1093 (DB). 

[See also AIR 1964 Assam 81 (83) : ILR 
(1963) 15 Assam 448.] , 

(68) Order for temporary injunction 
under inherent powers in the course of 
the proceedings relating to the application 
to sue in forma pauperis cannot be passed 
before registering case since specific pro¬ 
visions in S. 94(c) read with O. 39 prohi¬ 
bit temporary injunction being passed at 
that stage. AIR 1952 Mys 76 (77) : ILR 
(1952) Mys 354 (DB). 

[See also ILR (1968) 1 All 209.] 

[But see AIR 1951 Cal 357 (358): ILR 
(1951) 1 Cal 635 (DB).] ' 

(6§) Order 39, R. 2(3) does not provide 
any relief to the party in whose favour the 
order of temporary injunction is passed. 
The object of such an order is to safeguard 
the rights of a party against a threatened 
invasion by the other party. If in dis¬ 
obedience of the order of injunction such 
rights are invaded during the pendency of 
the suit relief can only be granted to the 
aggrieved party by invoking the inherent 
power of the Court under S. 151, Code of 
Civil Procedure. AIR 1963 Raj 3 : 1961 
Raj LW 217. 

(70) In cases like arbitration proceedings, 
which fall outside scope of S. 94 read with 
O. 39, Court can grant temporary injunc¬ 
tions under its inherent powers. AIR 1956 
Bom 598 (599) ** (1968) 70 Punj LR 354: 
1968 Cur LJ 265 ** AIR 1967 J and K 75 
(77) : 1966 Kash LJ 71 ** ILR (1966) Cut 
400: 32 Cut LT 999 ** AIR 1965 J & K 
35 (36, 37): 1965 Kash LJ 58 ** (1963) 
67 Cal WN 603 ** AIR 1959 Cal 386 (387): 
63 Cal WN 354 (DB). 

[See however AIR 1949 Mad 45 (45, 46): 
ILR (1948) Mad 494.] 

[But see ILR (1954) Madh B 284 (287) 
** AIR 1945 Pat 483 (484, 485) : 24 Pat 
496 (DB).] 


(71) Issue of temporary injunction — 
Circumstances not covered by O. 39 — 
Court can issue injunction in its inherent 
jurisdiction (Majority view). AIR 1962 SC 
527 (532) : 1962 Supp (1) SCR 450. 

(72) Suit for injunction dismissed — 
Order issued maintaining status quo as it 
existed before suit for injunction filed — 
Stronger grounds than those justified for 
granting injunction have to be established. 
AIR 1967 J and K 13 (16) : 1965 Kash LJ 
268. 


(73) A’ s suit against B pending at 
appellate stage — C obtaining decree 
against B, attaching B’s property — C 
neither necessary nor proper party to suit 
by A—Steps by C neither endanger rights 
of A nor do they wrongfully seek execution 
of decree by C — No injunction can be 

granted against C and in favour of A _ 

The case is also not fit to issue injunction 
against C under inherent powers of Court 
under Section 151. ILR (1968) 2 Mad 
541: (1968) 2 Mad LJ 514. 

(74) Miscellaneous proceedings — Court 
has inherent power to grant temporary 
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injunction — Injunction granted ex parte 
but vacated on the ground that it had no 
jurisdiction to pass such an order — 
Order vacating injunction must be deemed 
to pertain to jurisdiction under Sec. 151. 
AIR 1965 Mys 34 (35): (1964) 1 Mys LJ 
242. 

(75) Court in issuing an injunction to 
Court of co-ordinate jurisdiction staying its 
proceedings acts against express provision 
of Section 151. AIR 1951 Pepsu 78 (79, 
80) : 3 Pepsu LR 214. 

(76) Rent Controller under West Bengal 
Premises Tenancy Act, 1951 as a Court 
has jurisdiction under Section 151, Civil 
P. C. to issue injunction in appropriate 
cases. (1959) 63 Cal WN 246 (248): ILR 
(1959) 1 Cal 261. 

(77) The Chief Judge, Small Cause 
Court, Calcutta has no inherent jurisdic¬ 
tion to issue a temporary injunction in 
circumstances not covered by Chap. 37 of 
Rules framed under Section 9, Presidency 
Towns Small Cause Courts Act. AIR 1968 
Cal 234 (237). 

(78) Disobedience of injunction — Is 

punishable under Rule 2 (3) of Order 39, 
even where it is granted under Section 151. 
AIR 1968 Raj 212 (213): 1968 Raj LW 

375. 

(79) Apart from the provisions of the 

Code it is competent to the Court in ex¬ 
ercise of its inherent power, to appoint a 
Receiver notwithstanding the limitations 
in Order 40 Rule 1 (2). AIR 1965 Andh 
Pi a 143 (156): (1964) 2 Andh WR 197 

(DB). 

Interim reliefs — (80) Courts, apart from 
powers conferred by Code itself to grant 
interim reliefs such as attachment before 
judgment. Interim injunctions and appoint¬ 
ment of receivers have no inherent 
jurisdiction in the matter. AIR 1953 Mad 
420 (421): ILR (1953) Mad 922 (DB). 

[But see AIR 1957 Trav-Co 286 (286): 
ILR (1956) Trav-Co 869.] 

(81) Appeal disposed of by High Court. 
No application for leave to Supreme Court 
yet filed — Still High Court has jurisdic¬ 
tion under Section 151 to pass interim 
orders ordering the parties to maintain 
status cjuo regarding the matters in dispute. 
AIR 1964 Orissa 72 (73) : 29 Cut LT 554 
(DB). 

(82) Court cannot pass under inherent 

powers order for payment of interim main¬ 
tenance when claim for maintenance is fully 
contested. AIR 1955 Mad 571 (575) ** 

AIR 1953 Mad 420 (421): ILR (1953) Mad 
992 (DB). 

(83) Grant of interim maintenance to wife 
— When there is no difficulty in assessing 
reasonable maintenance and marriage is not 
hotly contested. Court should grant interim 
maintenance by invoking powers under 
S. 151. AIR 1968 Cal 305 (308). 

(84) Court can pass an order granting 
interim maintenance to the wife while the 
suit for arrears of maintenance and future 
maintenance instituted by her is pending. 


when the wife succeeds in establishing a 
prim a facie case with overwhelming docu¬ 
mentary evidence in the hand-writing of 
the husband describing or addressing her 
to be a wife. AIR 1968 Cal 405 (406): 73 
Cal WN 78 (DB). (AIR 1953 Mad 420 
and AIR 1959 Mys 152, Not foil.) 

(85) Interim maintenance — Power of 
Court to grant — Does not flow from 
Section 151 — Power is attracted with 
reference to the Hindu Adoptions and 
Maintenance Act, 1956 as also the general- 
provisions of Hindu law. AIR 1968 Cal 
567 (571) (DB). 

(86) In a suit by a wife claiming separate 
maintenance against her husband on the 
ground of cruelty no interim mainten¬ 
ance should be given to the wife unless 
she establishes a prima facie case of 
cruelty of the husband on her. AIR 1960 
Orissa 157 (158): 26 Cut LT 159. 

(87) Court cannot pass under inherent 
powers order for payment as interim 
maintenance of larger amount than that 
admitted by defendants. AIR 1954 Trav- 
Co. 123 (123, 124). 

(88) Inherent power under Section 151 
relates to matters' of procedure — Sec¬ 
tion does not apply to interlocutory 
order going beyond scope of suit — 
Right to get subsistence allowance not 
being related to matter of procedure, 
order under Section 151 cannot be made. 
AIR 1966 Cal 603 (605). 

(89) Application under Section 25, 

Guardians and Wards Act — Court has 
inherent power to make interlocutory 
order for minor’s interim custody. AIR 
1962 Guj 227 (228): (1962) 3 Guj LR 

560. . 

(90) High Court has no jurisdiction to 
entertain petition for grant of interim 
orders of interlocutory nature before 
the results of election are declared and 
an election petition is filed before it. AIR 
1968 Pat 49 (49): 1967 BLJR 459 (DB). ' 

Remand. — (91) Appellate Court has 
inherent power of remand in cases not 
covered by Order 41, Rule 23. AIR 1956 
Bom 246(247)** AIR 1958 All 562 (563) 
** AIR 1958 Manipur 22 (23, 25, 26) ** 
AIR 1957 Him Pra 61 (64) ** AIR 1969 
J and K 22 (23): 1969 Hash LJ 16. 

(Order of attachment before judgment —• 
Remand by District Judge on appeal — 
Order of remand, held, was one under 
Section 151 and not under Order 41, 
Rule 23.) ** 1968 Jab LJ 383 *♦ AIR 
1967 Pat 378 (380). (But power cannot 
be resorted to in respect of matters re¬ 
garding which there are specific provi¬ 
sions in the Code.) ** 1964 All WR 
(IIC) 625 (628) (DB) ** (1963) 67 Cal 

WN 334. (There is no provision under 
Order 41, Civil P. C. or any where else 
what direction the Appeal Court is ex¬ 
pected to give in a case where there is 
a remand ex debito justitiae i.e. under 
Section 151, Civil P. C.) ♦* 1963 Ker LT 
444 ** (1963) 1963 Cur LJ 291 (Punj) •• 
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'(1962) 3 Guj LR 651. (Amendment of 
written statement in appeal — Additional 
issue raised — Appellate Court to have 
recourse to O. 41, Rules 24 and 25 — 
Exercise of inherent power not justified.) 
** AIR 1961 Manipur 10 (11, 12) ** 

(1961) 3 Orissa JD 308 ** AIR 1960 All 
655 (655, 656): 1960 All LJ 586 ** AIR 
1960 Bom 543 (547): 62 Bom LR 341 ** 
ILR (1960) Cut 118 ** (1960) 2 Orissa 
JD 82 ** AIR 1960 Pat 41 (43): 1959 

BLJR 316 **-AIR 1959 Madh Pra 384 
(387): 1959 MPLJ 1000. 

[See also AIR 1966 Pat 422 (424). 

(Grounds on which remand felt necessary 
specifically covered by Rule 23 or R. 25 
of Order 41 — Question of resort to 
inherent powers for remand does not 
wise: AIR 1957 Raj 71, Doubted.) ** 
1066 Pat 142 (143). (Remand against 
specific provisions of Order 41, Rr. 27 
and 28 cannot be ordered in exercise of 
Iwgfent powers.) ** 1958 Andh L T 500 

[See however AIR 1931 Mad 791 (791).] 

(92) When the remand order is silent 
As to the provisions of law under which 
»t was passed it must be presumed to bo 
referable to the specific provisions of the 
Code, viz.. Order 41, Rule 23, unless the 
contrary intention is established from 

216 (220) ° f thC CaSC * AIR 1969 Andh Pra 

(93) When there is no grievance by a 
party that full opportunity to lead evi¬ 
dence was not given nor any prayer for 
amendment of pleadings was made, a 
pourt is not justified suo motu to order 
remand of the case to allow them to 
lead additional evidence or to amend the 
Pleadings. 1962 Jab LJ 371. 

A Remand not to be granted where 

aeiect m proceedings is due to default 
or negligence of party who will benefit 
hy remand. AIR 1964 Orissa 250 (251). 

(95) Suit based on cash consideration 
. Y. xeci, tion admitted but cash consi- 
oeration denied and not proved — Plain- 
P 0 . 1 entitled to any relief on basis of 
,S sl °n, hy debtor as to previous ac- 

an w part payment — Remand to 
jove iresh opportunity to plaintiflT to 

Previous account would be justi- 
1863 Jab R Li 9 U3 Madh ^ 15 17,1 

That parties could have led better 

rem?n5 e 1S ~ Qt sufficient ground for 
rnnia — Circumstances justifying re- 
, no * Present — Court ordering re¬ 
can nr.» ac * s illegally — Inherent powers 

(1963)' Cut 482 V ° ked ^ rGmand ' ILR 

amlmL^ T £ e , Mysore Hi * h Cour t has 

Withir, d * e 23 of Order 41 bringing 

not r,r.i l * S • sc °Pe the power to remand 

had SE! V lT K cases where the trial Court 

t J A « A V 0 . preliminary 

APDellnti' /^ SO m a11 cases in which the 
PPellate Court while setting aside the 
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decree of the trial Court considers it 
necessary in the interest of justice to 
remand the case. Hence, the source of 
the power to make a remand order is 
Rule 23 of Order 41 and not Section 151. 
A mistaken reference to Section 151 
would not however make any difference 
to the substance of the matter. AIR 1968 
Mys 266 (267): (1968) 1 Mys LJ 288. 

Joinder of parties.— (98) Court ha s in¬ 
herent power to ascertain whether or 
not proper parties are before it. AIR 
1954 All 11 (12) (DB) ** (1906) 33 Cal 

927 (932) (DB) ** (1913) 40 Cal 955 

(959, 960) (DB) ** (1888) 10 All 223 

(239) (FB) ** (1958) 62 CWN 290: ILR 
(1959) 1 Cal 369. (Addition of auction 

purchaser.) 

[See also AIR 1960 Ker 342 (343): 

1960 Ker LT 526.] 

(99) -Court has inherent power to add 
proper parties at any stage. AIR 1955 
Bom 39 (42): ILR (1954) Bom 1422 (DB) 
** AIR 1954 Pat 61 (62) ** ILR (1947) 

1 Cal 22 (29) (DB) ** AIR 1941 Lah 

402 (403, 404): ILR (1942) Lah 603 

(DB) ** AIR 1959 Punj 277 (287): 61 

Pun LR 326 (FB). (Joinder of parties in 
appeal—Apart from Order 41, Rule 20 
Court can add party.) ** (1968) 70 Pun 
LR 883. (Joinder of parties in appeal.) ** 
1965 Jab LJ 781 ** AIR 1961 J and K 
9 (11) (DB). (Certain persons not added 

as respondents — Addilion of such par¬ 
ties in appeal after expiry of period of 
limitation under Section 151 is allowed.) 

(100) The Court is not to invoke its 
inherent powers under Section 151, for 
the purposes of impleading the legal re¬ 
presentatives of a deceased respondent 
if the suit had abated on account of the 
appellant not taking appropriate steps 
within time to bring the legal represen¬ 
tatives of the deceased party on the re¬ 
cord and when its application for setting 
aside the abatement is not allowed on 
account of its failure to satisfy the Court 
that there was sufficient cause for not 
impleading the legal representatives of 
the deceased in time and for not apply¬ 
ing for the setting aside of the abate¬ 
ment within time. AIR 19G4 SC 215 (2191: 
(1964) 3 SCR 467. 

(101) Where an application for bring¬ 
ing the heirs and legal representatives of 
one of several plaintiffs-respondents has 
been dismissed and the appeal <jua that 
plaintifT has abated, the appellate Court 
cannot permit the heirs and legal repre¬ 
sentatives of the deceased plaintiff to be 
brought on record in exercise of its 
powers under Section 151 read with 
Order 41. Rule 20. AIR 1959 Bom 221 
(224, 225): 60 Born LR 715 (DB). 

(102) Suit against dead person — No 
amendment for substitution of another 
person will be allowed— Suit is a nullity 
AIR 1964 Mys 293 (295): (1963) 2 Mys 
L J 341. 

Substitution of parties — (103) Appeal 
filed in name of dead person is a 


Appeal 
is a 
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nullity and cannot be resuscitated 
either under Order 1, Rule 10 or 
Sections 151 and 153 by addition of 
legal representatives to be substituted as 
appellants. AIR 1961 Punj 57 (58): 62 

Punj LR 776 (DB). 

Stay of proceeding — (104) Court can 

under its inherent powers stay its own pro¬ 
cess except where its jurisdiction in that res¬ 
pect is taken away. AIR 1951 Mad 321 
(322) ** AIR 1958 Andh Pra 156 (157) 

** 1957 Jab LJ 696 (697) ** (1901) 5 

Cal WN 781 (796) (SB) ** AIR 1961 Ker 
178 (179): 1960 Ker LT 1251. 

[See however AIR 1946 Nag 428 (431): 
ILR (1946) Nag 908.] 

(105) Court can stay execution of de¬ 
cree on application for leave to appeal 
lo Privy Council or on special leave 
thereto. AIR 1925 Sind 216 (217) (DB) 
** AIR 1933 All 18 (18) (DB) ** AIR 
1931 Cal 79 (81) (DB). 

[But see AIR 1954 Orissa 114 (116, 

117) (DB) ** (1913) 40 Cal 955 (959) 

(DB).] 

(106) High Court has inherent jurisdic¬ 
tion to stay operation of order passed by 
it under Article 226 of Constitution in 
expectation of application for leave to 
appeal to Supreme Court. AIR 1953 Hyd 
73 (76): ILR (1953) Hyd 59 (DB) ** 
AIR 1957 Manipur 35 (35). 

[See AIR 1954 Raj 301 (303): ILR 
(1955) 5 Rai 121 (DB) ** AIR 1953 

Assam 159 (160) (DB).] 

[See also AIR 1957 All 505 (519, 520). 
(Per Beg J. — Desai J. contra.)] 

(107) Court passing decree cannot 
order stay of execution under inherent 
powers in derogation of provisions of 
Order 41, Rule 5 (3). AIR 1945 Oudh 96 
(101) (DB) ** ILR (1961) 2 All 224. 

(108) Order of stay of execution pro¬ 

ceedings — Not communicated to the 
Court — Court does not lose jurisdiction 
to deal with execution — Even after 
such order is brought to its notice, it 
had power to set aside proceedings taken 
between time when stay order was 
issued and time when it was brought to 
its notice, if it is asked to do so and 
it considers that it is necessary in in¬ 
terest of justice that interim proceedings 
be set aside — Where no such steps are 
taken to set them aside they remain 
good. AIR 1967 SC 1380 (1390): (1967) 

3 SCR 84. 

(109) Court has inherent powers to 

shiv suit pending decision in connected 
proceeding, apart from Section 10. AIR 
1956 Cal 33 (35) ** (1968) 16 Law Rep 
469: (1969) 1 Mys LJ 32 ** AIR 1967 
Orissa 196 (196): 34 Cut LT 126 ** AIR 
1966 Cal 382 (386): 70 Cal WN 375 (DB) 
** AIR 1966 Orissa 53 (54): 32 Cut LT 
563 ** 1964 Kash LJ 66 (J and K) ** 
AIR 1962 Cal 88 (91): 65 Cal WN 786 

** 1961 MPLJ 533: ILR (1959) Madh 
Pra 791 ** AIR 1960 Cal 45 (46. 47): 64 
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Cal WN 269 ** AIR 1960 Madh Pra 169 
(170, 171): 1960 MPLJ 967 ** (1949) 1 Orissa 
JD 496 (499) ** 1958 Andh LT 956. (Bui 
in considering whether such an order 
could be made, all the relevant circum¬ 
stances and the conduct of the parties 
must be taken into account.) 

[See AIR 1957 Assam 120 (122): ILR 
(1955) 7 Assam 560.] 

[See also AIR 1966 Bom 216 (217)j 

1965 Mah LJ 823 ** (1963) 1963 Cur LJ 131 
(Punj). (Stay refused under inherent 
powers as it would not serve ends of jus¬ 
tice.) ** AIR 1962 Punj 16 (17).] 

[But see AIR 1940 Lah 85 (87.)] 

(110) Order restraining party to pro¬ 

ceed with suit or other proceedings — 
Power of Court to issue — A filing suit 
against B at place X — B, relying '.on 
contract between them, filing counter¬ 
suit against A at place Y — Court at Y 
issuing order restraining A from proceed¬ 
ing with his suit at X — Order held not 
justified on facts and set aside. 
AIR 1962 SC 627 (634, 635, 636, 637): 

1962 Supp (1) SCR 450. (Decision in 
Misc. Civil Appeal - No. 26 of 1954, dated 
10-5-1955 (MB), REVERSED. ILR (1883) 
24 Ch. D 531, Relied on; AIR 1954 Bom 
176: ILR (1954) Bom 334: 55 Bom LR 
934, OVERRULED.) 

(111) Section 34, Arbitration Act does 
not apply to the case of a foreign arbi¬ 
tration, the Court can in a proper case, 
exercise the cognate or similar power, 
possessed by it under Section 151 of the 
Code of Civil Procedure. AIR 1960 Cal 
47 (55): 63 Cal WN 717 (DB). 

(112) Application by A against C and 
D to Revenue Officer under Jammu and 
Kashmir Land Revenue Act, for partition 
of certain land — D and one more per¬ 
son, alleged to be adopted son of a per¬ 
son in possession of suit land, filing civil 
suit against A for declaration of title and 
injunction on grounds of adverse posses¬ 
sion. 

Held, proceedings in the civil suit 
could not be stayed either under S. 10 
or S. 151. AIR 1965 J and K 99 (100). 

(113) Bhagchasi case filed by *A’ on 
4th June, 1966 for declaration of bhag- 
tenancy right under Land Reforms Act 
— Opposite party filing title suit on 7th 
July, 1966 for permanent injunction 
against A as a trespasser — ‘A* filing ap¬ 
plication for stay of suit until disposal 
of bhagchasi case held that in absence 
of specific provision in Orissa Land Re¬ 
forms Act corresponding to S. 11-A (2) 
of Relief Act there was no particular rea¬ 
son to invoke Section 151 of C .P. Code 
unless special reasons were made out 
34 Cut LT 640: ILR (1968) Cut 406. 

(114) Proceedings by husband for resti¬ 
tution of conjugal rights — Order undei 
Section 24,. Hindu Marriage Act for pay¬ 
ment to wife of pendente lite mainten¬ 
ance and litigation expenses — Enforce¬ 
ment of — Court can stay proceedings 
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for restitution of conjugal rights undei 
Inherent powers till the payment of 
amount. AIR 1961 Punj 42 (44, 45):. 62 
Pun LR 575 ** AIR 1969 Mys 76 (77): 
(1968) 2 Mys LJ 127 ** AIR 1963 Madh 
Pra 259 (260): 1963 MPLJ 346. 

(115) Suit against foreign firm based 
on contract containing an arbitration 
clause entered into foreign country — 
Application under Section 34, Arbitration 
Act by foreign firm — Court has in¬ 
herent powers to stay suit — By Excep¬ 
tion 1 to Section 28 of Contract Act. the 
contract is not rendered illegal — 
Foreign firm cannot be denied benefit oi 
Section 151. (1966) 70 Cal WN 199. 

(116) Once the conditions of S. 10 
are fulfilled, the operative part of the 
section comes into play so as to stay the 
trial of the suit. The inherent powers 
under S. 151 cannot be used to impose 
terms while staying the trial of a suit' 
under S. 10. AIR 1963 Andh Pra 14 (15): 
(1962) 2 Andh WR 257. 

(117) Where act is both civil wrong 
and crime and suit for damages and also 
criminal case is filed, stay of suit is 
desirable — But where both proceedings 
are not based on same cause of action 
stay of suit is not justified — Where 
party waits till suit has reached advance 
stage, Court would be justified in refusing 
stay on "ground that it would be unfair 
to other party. 1966 All LJ 811. 

(118) There is nothing in the Code of 
Civil Procedure which confers jurisdic¬ 
tion on civil Courts to stay proceedings 
pending in Criminal Courts between the 
parties to the civil litigation. AIR 1960 
Ker 148 (148): 1960 Cri LJ 593: 1959 Ker 
LT 1036. 

(119) Court can under its inherent 
powers stay proceedings in execution of 
decree in independent suit to serve in¬ 
terests of justice. AIR 1955 Andhra 4 (5). 

(120) Suit filed under Order 21, R. 103 
to establish title to property of plaintiff 
—• Stay of execution of decree sought to 
be executed should be allowed. AIR 1963 
Tripura 64 (55). 

(121) Claim suit against execution of 
decree for costs — Court competent to 
entertain suit under Section 15 read with 
Section 6, can stay execution of decree — 
Decree whether passed by Superior Court 
is immaterial. AIR 1969 Andh Pra 236 
(237). 

(122) Appellate or Revision Court has 

inherent power to stay further proceed¬ 
ings in suit in lower Court apart from 
Order 41, Rule 5. (1904) 31 Cal 722 (724) 
(FB) •• AIR 1932 All 655 (656) (DB) ** 
AIR 1921 Pat 328 (329, 330) (DB) ** 

AIR 1932 All 238 (238): 54 All 344 (DB) 
•• AIR 1931 Bom 384 (384): 55 Bom 
801 (DB). 

[See also AIR 1961 Mys 83 (86): 39 

Mvs LJ 681 (DB). (Revision against order 


restoring suit dismissed for default—Revi- 
sional Court ordering lower Court not 
to pass judgment till disposal of revi¬ 
sion — Judgment passed before com¬ 
munication of order is not nullity.)! 

(123) Where appeal has been preferred 
to Privy Council, High Court can under 
its inherent powers, stay further proceed¬ 
ings in trial Court apart from Order 45, 
Rule 13. (1948) 52 Cal WN 209 (211) 
(DB) ** AIR 1954 Raj 301 (303): ILR 
(1955) 5 Rai 121 (DB) •* AIR 1934 Lah 
238 (238, 239). 

[But see AIR 1934 All 585 (586): 56 
All 907 (DB).] 

(124) Leave to appeal to Supreme 

Court granted to petitioner against order 
refusing to issue certiorari to quash cer¬ 
tain notifications under Section 68-G, 
Motor Vehicles Act and mandamus com¬ 
manding State and other Transport 
Authorities not to interfere with his right 
to ply his stage carriage on certain route 
— High Court has no iurisdiction to 
grant interim relief to petitioner under 
Order 45, Rule 13 or Section 151 to en¬ 
able him to ply his stage carriage on 
route concerned during pendency of 
Supreme Court appeal. AIR 1961 All 619 
(623, 625, 626, 627, 629. 630): 1961 All 

LJ 571 (FB). (AIR 1955 All 589. OVER¬ 
RULED — Per Desai, C. J. and Jagdish 
Sahai J.; Bishambhar Dayal, J. contra.) 

(125) Decree of first appellate Court be¬ 
coming final, not having been disturbed 
in second appeal — Application for stay 
of execution during pendency of review 
application not maintainable — Provision 
of Section 151 not attracted. AIR 1968 
All 362 (363): 1968 All LJ 733 (DB). 

(126) Court in U. P. is not competent 
under section to issue stav order to 
Court in another province. AIR 1938 All 
434 (434): ILR (1938) All 650 (DB). 

(127) In proper case High Court has 

power under this section to direct stay 
of collection of arrears of income-tax 
pending disposal of reference under Sec¬ 
tion 66 (2), Income-tax Act. AIR 1957 

Andh Pra 672 (674). 

(128) A money-suit by a landlord 

against his tenant for arrears of rent for 
a certain period cannot be stayed under 
Sections 10 and 151, C. P. C., pending 
disposal of the tenant’s application be¬ 
fore the Rent Controller under Ss. 5 and 
8 of the Orissa House Rent Control Act 
for fixation of fair rent. The proceeding 
before the Rent Controller is not a suit 
and the subject-matter of inquiry in the 
two proceedings is not the same. AIR 
1967 Orissa 172 (173): ILR (1967) Cut 

321. 

(129) Application under S. 34. Arbitra¬ 

tion Act for stav of hearing in second 
appeal on ground that copy of award 
had since been filer! hv Arbitrator in 
Court — Granting stav would be con¬ 
trary to Section 34 — \pplication not 
maintainable. AIR 1965 Pat 239 (249). 
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Setting aside execution sales. — (130) 
Courts have inherent power to set aside 
or refuse to confirm execution sale in 
cases not provided for by Order 21, 
Rules 89 to 91. AIR 1955 Bom 337 (337, 
338): ILR (1955) Bom 649 ** AIR 1942 
Lah 153 (160): ILR (1942) Lah 559 (FB) 
** (1893) 20 Cal 8 (11): 19 Ind App 154 
(PC) ** AIR 1968 Madh Pra 196 (199): 
1968 MPLJ 356 (DB) ** AIR 1966 Mad 
84 (85): (1965) 2 Mad LJ 197 ** 1962 
MPLJ 872: 1963 Jab LJ 52 ** AIR 1960 
Mad 499 (501): (1960) 2 Mad LJ 93. 

[See AIR 1928 Nag 265 (272): 24 Nag 
LR 127 (FB).] 

[But see AIR 1942 Bom 306 (308): 

ILR (1942) Bom 704 ** AIR 1941 Mad 

?db) (f 01 ) ** AIR 1932 A11 403 < 404 ) 

(131) In cases covered by provisions 
of Rules 89 to 91 of Order 21 Court has 
no inherent power to set aside or refuse 
confirmation of sale. AIR 1947 Mad 268 
(270): ILR (1947) Mad 721 (DB). 

[See also AIR 1968 Cal 604 (607, 608): 
71 Cal WN 1044. (Application to set 
asjde sale not falling under O. 21, R. 90, 
C. P. C. or Section 174, Bengal Tenancy 
Act or barred by limitation — Court 
cannot set it aside under inherent 
power.) J 

(132) Where for the irregularity in 
conducting sale suit for compensation 
under Order 21, R. 87 lies the sale can¬ 
not be set aside under inherent powers 
ILR (1958) Cut 337 (340). 

(133) Court auction sale — Application 
by judgment-debtor for scaling down 
debt under Madras Agriculturists’ Relief 
Act — Confirmation of sale by Court and 
then scaling down debt — The proce¬ 
dure held was erroneous and as there 
were equitable reasons the High Court 
should exercise its inherent jurisdiction 

,r }. s ® tl,n . e right the palpable injustice of 
all the items of property going to the 
auction purchaser when the confirmation 
of sale of a few items would have been 
sufficient to satisfy the scaled down debt 
as it stood eventually. (1967) 2 Andh 
WR 260: (1967) 2 Andh LT 273. 

(134) Application under Order 21 
Rule 91 must be filed within time pres- 

b v Article 160 of Limitation Ac! 

< 1 )— No jurisdiction to invoke powers 
under Section 151 after expiry of pres¬ 
cribed period. 1968 MPLJ 293: 1968 Jab 
LJ 394. 

(135) Sale by Court in execution of 

decrees — Same property sold twice _ 

Court can set aside second sale in exer¬ 
cise of its inherent powers, though othei 
remedy exists under the Code. ILR (1963) 
Cut 24: 29 Cut LT 159. 

Striking out defence .— (136) Court 

has inherent power to strike out defence 
apart from specific provisions contained 
in Order 11, Rule 21. AIR 1956 Bom 245 
(245, 246) ** ILR (1954) 2 All 153 (161,* 
162) (DB) ** AIR 1932 Mad 263 (264) 


** AIR 1928 Oudh 262 (263) (DB) — 

1966 Cur LJ 69: ILR (1966) 1 Punj 617: 
1965 Pun LR (Supp) 470. 

[See however AIR 1947 Mad 92 (93): 
ILR (1947) Mad 397 (DB).] 

(137) Court is not authorised to strike 
out defence under inherent powers if 
defendant s failure to appear was not 
on summons of plaintiff to appear as 

but as wit ness for him. AIR 
1952 Raj 157 (157. 158). 

(138) Where defendant fails to make 
deposit as required under Section 12 (4) 
of Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, Court 

5““®* strike out defence. (1951) 4 Sau 
yo (94). 

(139) In striking out defence for 
failure to deposit rent as directed by 
order under Section 14 (4), West Bengal 
Premises Rent Control (Temporary Provi- 
sions) Act, 17 of 1950, Court does not 
act improperly. (1957) 61 Cal WN 835 
(837). 

(140) Normally, the Court in the exer- 
cise of its matrimonial iurisdiction can- 
not order that the defence of a party 
should be struck off for failure to pay 
interim maintenance unless the refusal 
is contumacious. AIR i960 Bom 315 (318): 
62 Bom LR 47. 

(141) Application for judicial separa¬ 
tion by wife — Order for payment of 
expenses of suit and alimony pendente 
lite against husband — Disobedience by 
husband — Order for striking out de¬ 
fence of husband — Not justifiable under 
Section 151, C. P. C. (1964) 5 Guj LR 

X X / • 

(142) Striking out a defence is a 
serious matter, and it has to be . done 
alter taking every circumstance into 
consideration. There can be no anticipa¬ 
tory or conditional order for striking out 
a defence for the simple reason that the 
Court has got to consider the materials 
as they exist on the date when the order 
striking out is passed. (1964) 77 Mad LW 
488: (1964) 2 Mad LJ 131. 

(143) Director of Company failing to 
appear in Court when so required under 
Order 29, Rule 3 — Court is competent 
to make suitable order under Section 151 
as may be necessary for ends of justice 
or to prevent abuse of process of Court 
— But unless there is finding of collusion 
between company and its director that 
former prevented latter from appearing 
m Court, company cannot be held con- 
structively liable for director’s default of 
non-appearance and company's defence 

be struc k off. AIR 1966 SC 1899 
(4902): (1966) 3 SCR 856. (ILR (1966) 1 
Punj 617, REVERSED.) 1 1 

an< J expenses of Commission.— 

1 r Court has no jurisdiction to direct 
party applying under Order 26, R. 15 
for issue of commission to deposit pros¬ 
pective costs of opposite party even 
under Section 151. AIR 1956 Trav-Co 260 
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(262): ILR (1956) Trav-Co 727 (DB) ** 
AIR 1955 Mad 654 (656): ILR (1956) Mad 
361 (DB). (AIR 1949 Mad 490 and AIR 
1955 Mad 179, OVERRULED.) 

[But see AIR 1955 Raj 32 (32): ILR 
(1955) 5 Raj 68 (DB).] 

(145) Court has no inherent powers 

under Section 151 to appoint a Commis¬ 
sioner to seize account books in the pos¬ 
session of the plaintiff, upon an applica¬ 
tion by the defendant that he has ap¬ 
prehension that they would be tampered 
with. Powers saved by S. 151 are not 
powers over substantive rights which a 
litigant possesses. Party has full rights 
over his account books. Court cannot 
seize them forcibly. It can summon them 
and if not produced, it can penalise the 
paurty and draw adverse presumption . 
against him. AIR 1901 SC 218 

(220): (1961) 1 SCR 884. (AIR 1959 All 

707. REVERSED.) 

(146) Under Section 151, read with 

Rule 82 of the Civil Rules of Practice, 
the Court has the power to direct addi¬ 
tional fee to be deposited or paid to the 
Commissioner in appropriate cases. AIR 
1960 Andh Pra 387 (387): 1959 Andh LT 
722. 

(147) Court has inherent power to 

order payment of further sum for ex¬ 
penses of commission. AIR 1947 Sind 1 
(2): ILR (1946) Kar 349 (FB). 

(148) If the party concerned asks the 
the Court to issue a commission for the 
examination of the party itself the Court 
has ample jurisdiction to put that party 
to terms under S. 151 and direct him to pay 
the expenses .of the opposite party, which 
the opposite party might have to incur. 
1968 All LJ 97 : 1967 All WR (IIC) 836. 

(149) A Court has jurisdiction to cancel 
«uo motu its earlier order for the issue of 
commission for the examination of wit¬ 
nesses, and issue a fresh commission, if 
•ufficient reasons exist. Even otherwise, 
the Court has inherent jurisdiction to make 
»uch orders as may be necessary for the 
ends of justice or to prevent abuse of the 
process of the Court. AIR 1968 Delhi 226 
(228). 

Other instances. — (150) Apart from S. 35 
Court can under inherent powers award 
costs in suitable cases. AIR 1955 Orissa 65 
(65) : ILR (1954) Cut 623 : 1955 Cri LJ 823 
(SB). 

(151) Interlocutory order staying another 
proceeding or granting injunction — Stay 
or injunction to continue if a certain sum 
of money is paid within a specified date 
*od otherwise to stand vacated — Court 
having seisin of main proceedings can ex¬ 
tend time, even after default, in exercise 
of its power under S. 151 read with S. 148. 
AIR 1965 Cal 308 (311) : 1965 (2) Cri LJ 
89 (DB). 

(152) Inherent powers cannot be ex¬ 
ercised to extend time allowed bv order 
•Rowing redemption under Section 16, 


U. P. Agriculturists’ Relief Act, to deposit 
amount. AIR 1950 All 675 (681, 682) (FB). 

(153) Courts may allow under inherent 
powers a chance to applicant to sue in 
forma pauperis to amend formal or 
technical defect in application. AIR 1955 
Raj 78 (80): ILR (1953) 3 Raj 231 (DB). 

(154) In suit which is essentially for 
possession and not for damages Court, to 
protect interests of plaintiff during pen¬ 
dency of suit, has jurisdiction to order 
defendant to furnish security and submit 
accounts. AIR 1954 All 113 (114): ILR 
(1954) 1 All 136 (DB). 

(155) Where on rejection of plaint for 

deficiency of Court-fee plaintiff pays 
deficiency and pays for restoration. Court 
can under inherent power treat applica¬ 
tion as fresh suit under Order 7, Rule 13. 
AIR 1944 Oudh 327 (328): 20 Luck 268 

(DB).. 

(156) Remedy against surety who in 

his security bond for restitution has not 
undertaken personal liability lies under 

Section 151. AIR 1943 PC i89 (191): ILR 
(1944) Kar (PC) 16 ** AIR 1964 Andh 
Pra 339 (341): (1904) 1 Andh WR 374 
(DB) ** AIR 1962 Assam 23 (27): (1960) 

1 Assam LR 243 ** AIR 1960 Mad 324 
(325): (1960) 1 Mad LJ 148 ** AIR 1960 
Punj 16 (18): ILR (1959; Puni 532. 

(157) Where because of Court's failure 

to pass formal order of substitution of 
legal representatives, names of deceased 

appeared in decree and in consequence 

thereof also in memorandum of appeal 
against that decree. Court could order 

correction of both memo of appeal and 
decree even at that late stage under Sec¬ 
tions 151, 152 and 153. AIR 1958 Madh 
Pra 307 (307). 

(158) It is open to Court at any time, 
in exercise of its general power, to allow 
amendments to cure any delect in an 
execution petition. AIR 1957 Orissa 5 
(7) (DB) ** AIR 1966 Cal 585 (587) (DB). 
(Change in name of decree-holder company 
— Substitution of name in execution 
proceedings.) 

(159) Question to serve interrogatories 

arising in interlocutorv proceeding under 
Section 24 of Hindu Marriage Act (1955)—- 
If Section 141 has no application to in- 
tcrloeutorv proceedings in a suit. Court can 
issue interrogatories in exercise of its in¬ 
herent powers under Section 151. AIR 1967 
Orissa 19 (22): 31 Cut LT 294. 

(160) The jurisdiction to try a suit, 
appeal or proceeding bv a High Court 
under the power reserved by Section 
24 (1) (b) (i) arises only if the suit, appeal 
or proceeding is properly instituted in a 
Court subordinate to the High Court, and 
the suit, appeal or proceeding is in exer¬ 
cise of the power of the High Court 
transferred to it. Seclion 151 does not 
authorise the High Court to invest itself 
with jurisdiction where it is not confer¬ 
red by law. 

The High Court is not competent to 
assume to itself jurisdiction which it does 
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v».nerwise ppssess, merely because an 
‘extraordinary situation" has arisen. AIR 
1905 SC 1449 (1450, 1451): (1965) 2 SCR 
800. (Observations of Narayana Pai, J. in 
(1962) 40 Mys LJ (SN) 1, Disapproved.) 

(161) Amendment of written statement 
without leave of Court —. Inconsistency 
with previous written statement — Court 
can ignore the amendment. AIR 1961 
Him Pra 46 (48). 

(162) Where provision under which 
relief is sought is sufficiently wide to con¬ 
sider and afford relief claimed it is un¬ 
necessary in exercise of inherent powers to 
allow amendment of application to include 
another provision of law, under which 
also same relief may be claimed. AIR 
1957 Pat 198 (199). 

(163) Amendment of plaint to reduce, suit 
claim in a case represented to a Court 
of competent pecuniary jurisdiction does 
not come within either Section 151 or 
Section 153 and such amendment which 
will deprive Court of jurisdiction will not 
be allowed. AIR 1943 Nag 293 (294): ILR 
(1943) Nag 603 (DB). 

(164) Amendment of plaint — Suit 

heard and posted for judgment — Munsif 
allowing plaintiff to amend plaint in order 
to keep evidence in par with pleadings — 
In no circumstance amendment of plaint 
should be suggested and allowed merely 
because evidence and pleadings do not 
tally. AIR 1967 Orissa 58 (59) : 33 Cut 

LT 65. 

(165) Decree not in conformity with 
judgment — Amendment must he allowed 

— Non-mention of costs in judgment — 
Decree mentioning costs — Decree must 
be amended so as to bring it in conformity 
with judgment. AIR 1966 Orissa 225 
(226): (1965) 7 OJD 275. 

(166) Scheme framed under Section 92, 

particularly one relating to Muslim Wakf, 
• an be modified by application under 
Section 151. AIR 1940 Oudh 421 (423): 

15 Luck 730 (DB). 

(167) Amendment of scheme of trust 

— Application maintainable under Sec¬ 
tion 151 — Relief for removal of trustee 
can also be included provided prior sanc¬ 
tion of Advocate General under Section 92 
has been obtained. AIR 1966 All 509 
(509). 

(168) Court can, apart from Order 23, 
Rule 3, record or refuse to record com¬ 
promise. AIR 1928 All 494 (496): 50 All 
748 (DB). 

(169) The language of Order 23, Rule 1, 
Civil Procedure Code, is unambiguous and 
cannot at all be taken to provide for with¬ 
drawal of a suit by a defendant. When 
the Civil Procedure Code gives power 
only to a plaintiff to withdraw a suit, 
the same powers cannot be conceded to a' 
defendant by the use or application of 
Section 151, Civil Procedure Code (1908) 
AIR 1960 Andh Pra 590 (591, 592): (I960)’ 
2 Andh WR 64. 


(170) Execution of mortgage-decree — 
Property sold — Sale confirmed — Ob¬ 
jection to delivery of possession to auction 
perchasser is not within purview of Sec¬ 
tion 47 — Order of executing court dis¬ 
missing the objection was one under Sec¬ 
tion 151. AIR 1969 Orissa 144 (145): 35 
Cut LT 287. 

(171) Inherent power to order attach¬ 
ment before judgment — Trial Court has 
inherent jurisdiction to order attachment 
under Order 38, Rule 5 (3). AIR 1965 Ker 
288 (292): 1965 Ker LT 341; 

(172) Confirmation of sale — Suit by 
third party — Judgment-debtor found to 
have no saleable interest in property —— 
Dispossession of auction-purchaser — 
Auction purchaser can recover purchase 
money from decree-holder — Remedy of 
auction-purchaser is not by application in 
execution or under Section 144 or 151 but 
independent suit — On recovery of money 
from decree-holder execution is revived. 
AIR 1964 Raj 140 (147): 1964 Raj LW 178 
(DB). (AIR 1961 Raj 193, REVERSED.) 

(173) Parties agreeing - to case being 

decided on statement made by referee — 
‘Agreement not adjustment' within mean¬ 
ing of Order 23, Rule 3 —- Party not 
debarred from resiling from agreement 
before referee makes statement — Such 
an agreement cannot be enforced in the 
same suit — Inherent powers cannot be 
invoked for enforcement of such agree¬ 
ment. AIR 1961 Pun j 31 (33): 63 Punj 

LR 137. 


(174) Where in a suit for gratuity and 
other claims, that Court gives a finding 
on a preliminary issue that the suit for 
gratuity is incompetent, the suit cannot be 
deemed to have been dismissed and the 
order is no bar to any amendment being 
allowed by the Courts under Order 6, 
Rule 17 or Section 151, regarding the 
claim to death-cum-retirement gratuity. 
AIR 1961 Punj 3 (5): 63 Pun LR 23. 

(175) Sale of lunatic’s estate—Sale can 
be effected by manager only after obtain¬ 
ing sanction of Court as required under 
Section 75, Lunacy Act — Court has no 
express or inherent power to receive offer 
for purchase and to communicate it to 
manager to ascertain views as regards its 
acceptability. AIR 1966 Mad 89 (93): ILR 
(1965) 1 Mad 274. 


(176) Properties charged under main- 
tenance decree — Charge is not extin¬ 
guished even if property i s sold in execu¬ 
tion to satisfy claims of' arrears of main¬ 
tenance — Court in exercise of its in¬ 
herent powers directed ’that other properties 

/ ^ I ? austed - AIR 1967 Mad 126 

(127): (1966) 2 Mad LJ 245. 


(177) Choice between two forums •— 
Suit instituted in one forum returned —- 
Same presented in other forum —Order 
returning plaint set aside in appeal —■* 
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Plaintiff not entitled to return of plaint 
for presentation in Court of his first 
choice. There is no question of abuse of 
process of Court. AIR 1962 Mad 249 
(260): (1962) 2 Mad LJ 83. 

(178) .High Court has jurisdiction to 
hold trials or part of a trial in camera 
or to prohibit excessive publication of 
a part of its proceedings. AIR 1967 SC 

1 (10): (1966) 3 SCR 744. 

(179) Liability of surety not deferred 
until remedies against principal debtor 
are exhausted ■— Decree obtained by 
creditor against debtor and surety direct¬ 
ing creditor to first exhaust remedies 
against debtor —— Direction held not 
Instilled under Order 20, Rule 11 (1) or 
S. 151, Civil P. C. AIR 1969 SC 297 (299): 
(1969) 1 SCJ 380. 

(180) Abatement of partition suit can 
be set aside under inherent power at 
instances of legal representatives of 
deceased defendant. AIR 1960 Cal 291 
(293). 

(181) Where the Arbitration Act con¬ 
templates that the parties should follow 
the provisions contained in Chapter II, 
passing of an order under S. 25 which 
is in Chapter IV is not warranted by the 
application of the principle of inherent 
powers. AIR 1963 Guj 141 (143): (1963) 
4 Guj LR 498. 

(182) Even if time granted originally 
has expired Courts have ample jurisdic¬ 
tion to extend time though the applica¬ 
tion is filed after the expiry of the 
period fixed in the original order, in 
view of the provisions contained in Sec¬ 
tions 148, 149 and 151. (1965) 2 Ker LR 
137. 

(183) In suitable and appropriate cases 
restitution can be ordered by the Court 
under its inherent jurisdiction and Sec¬ 
tion 144 is not exhaustive of the powers 
of the Court to order restitution. For 
Instance, variation of a decree or the 
setting aside of the decree need not 
necessarily be in an appeal but it may 
be in a separate proceedihg in which 
case restitution is ordered under in¬ 
herent jurisdiction apart from the provi¬ 
sions under S. 144. AIR 1964 Mad 404 
(406): 77 Mad LW 233 (DB) ** (1966) 

2 Andh WR 144 (DB). 

(184) Determination of compensation 
Market value — Award of Court fix¬ 
ing market value of comparable lands, 
both in time and quality, serves as piece 
of evidence and can be looked into. But 
where no attempt is made by claimant 
•n trial Court to produce award of trial 
Court in respect of land sought to be 
relied on as comparable with lands under 
acquisition he cannot be allowed to pro¬ 
duce as additional evidence, appellate 
judgment of High Court in that ease, in 
appeal filed against award of trial Court 
—• Such evidence was not allowed either 
under Order 41, Rule 27, nor could on 


/ 


facts of case be admitted under S. 151 
of the Code. (1967) 8 Guj LR 37 (DB). 

(185) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (III of 1947), Sec¬ 
tion 11-A — No inherent power can be 
exercised by Court to vary date fixed by 
statute for deposit of rent in Court 
when the statute has not conferred any 
discretion on Court in that respect. 1966 
BLJR 1006 (1007): ILR 46 Pat 446. 

(186) The High Court of Mysore which 
is a repository of the jurisdiction exer¬ 
cised by the former High Court of 
Mysore does not have' inherent power to 
appoint a guardian for a Hindu minor 
in respect of his undivided interest in a 
joint- family property. Nor does the pro¬ 
viso to Section 12 of the Hindu Mino¬ 
rity and Guardianship Act (1956) confer 
such power on the High Court. Since it 
does not exercise any original jurisdic¬ 
tion, it cannot entertain a petition for 
appointment of such guardian. AIR 1968 
Mys 178 (184): (1967) 2 Mys LJ 342 
(DB). 

(187) If circumstances warrant Court 
can give an opportunity to party to re¬ 
call a witness for examining, cross-exa¬ 
mining or re-examining in exercise of 
inherent powers. AIR 1966 Andh Pra 295 
(296): (1966) 1 Andh WR 22. 

(188) Arbitration — Umpire dying be¬ 
fore filing of award without authorising 
anyone to file award on his behalf — 
Order for filing award — Court has in¬ 
herent power to make. AIR 1959 Cal 84 
(87): 63 Cal WN 382 (DB). 

(189) Security bond to Court by judg¬ 
ment-debtor — Bond cannot be enforced 
under Section 145 — Bond can be en¬ 
forced under Section 151 in execution 
proceedings. AIR 1966 Andh Pra 151 
(152): (1965) 1 Andh LT 245 (DB). (AIR 
1964 Andh Pra 339, foil.) 

(190) Jurisdiction of executing Court 
to extend date of payment of first instal¬ 
ment — Section 151 can be invoked in 
appropriate case. AIR 1966 Pat 266 (268): 
1966 BLJR 320. 

(191) In an election petition, the 
Court has power to hear anv person, 
besides those mentioned in Section 82 of 
the Representation of the People Act by 
virtue of its inherent power under Sec¬ 
tion 151 and Order 1, Rule 10, Civil P. C. 
Section 82 of the Act cannot be a bar. 
AIR 1968 J and IC 13 (15): 1968 Rash 
LJ 23. 

(192) Section 151 cannot be resorted 
to. to assist party to establish case by 
creation of evidence. AIR 1965 Orissa 70 
(73). 

Restitution — See Notes on Section 144. 

Extension of time—See Notes on S. 148. 

Rejection of plaint—See O. 7, R. H. 

3. Court cannot override general princi¬ 
ples of law. (1) No inherent power can 
be exercised so as to conflict with sound 
general principles of law. (1904) 26 All 

407 (427) (FB) ** AIR 1957 Andh Pra 172 
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(181): ILK (1957) Andh Pra 1 (FB) ** 
AIR 1962 Pat 219 (220): 1961 BLJR 836. 

(1 -A) Remitting of award under Sec¬ 
tion 16 (1) (c), Arbitration Act — Can be 
oniy for reconsideration — Order remitting 
award for re-submission after duly stamp¬ 
ing and registration — No reconsideration 
involved — Order cannot be based on Sec¬ 
tion 16 (1) (c) — Not supported even by 
Section 14 (1), Section 13 (d) or Section 15, 
Arbitration Act or by S. 151. Civil P. C. 
AIR 1962 SC 651 (654) : 1962 Supp 

(1) SCR 475. (AIR 1928 Nag 166, OVER¬ 
RULED.) 

(2) Court has no inherent power to re¬ 
call order previously made by it, or enter¬ 
tain application raising questions barred by 
general principles of res judicata. AIR 
1927 Cal 57 (60) (DB) ** AIR 1924 Cal 830 
(831): 51 Cal 715 (DB) ** AIR 1963 Punj 
92 (95): 64 Pun LR 884. 

[But see AIR 1961 Cal 118 (121) ** AIR 
1947 All 477 (479) (DB). (Award set aside 
by trial Court but upheld by appellate 
Court — Consequential order of trial Court 
dismissing application for judgment on 
award becomes ineffective. Trial Court can 
under Section 151 declare that order in¬ 
effective and recall if it necessary in 
order to do justice between the parties.)] 

(3) Court has no inherent powers to deal 
with matters over which it has no jurisdic¬ 
tion. AIR 1947 Oudh 232 (233): 22 Luck 
207 (DB) ** (1909) 34 Bom 467 (483) 
(DB) ** AIR 1918 Mad 580 (584); 40 Mad 
1069 (FB) ** AIR 1916 Mad 554 (554) 
(DB) ** AIR 1967 Ker 193 (194): 1967 
Ker LT 1148 ** AIR 1962 All 624 (624). 

(4) Obiter.— It is doubtful whether an 
application will lie under S. 151 Civil P. C. 
before a Division Bench of the High Court 
for a declaration that an order of a single 
Judge of the High Court issuing a rule 
nisi is null and void. AIR 1962 Mad 458 
(471): 75 Mad LW 316 (DB). 

(5) Court has always jurisdiction to 
determine whether it has jurisdiction. AIR 
1915 Cal 49 (51) (DB) ** (1862) 1862 
,\; n sh 99. 

6 1 When no such right is given by 
. ule Court cannot, under its inherent 
i.. wcrs, hear appeal or review its previous 

ter. AIR 1950 Mys 55 (57) (FB) ** AIR 
1057 All 67 (70) (DB) ** AIR 1957 Manipur 
3 «, ( 47) ** ILR (1965) Cut 574 (582, 583). 

[Compare AIR 1927 Cal 534 (536): 54 Cal 
u>5 (DB).] 

[See however AIR 1944 Nag 143 (149): 
II R (1944) Nag 379 ** AIR 1929 Nag 185 
i 1X9 190) (DB).] 

But see AIR 1936 Pesh 213 (214) *• 
MR 1960 All 152 (156): 1959 All WR (HC) 
651 1 

(7| On a writ petition by A for cancella¬ 
tion of the order of allotment passed by 
the Director of Rehabilitation in favour of 
C he High Court cancelled the order in 
favour of B though he was not a party 


to the writ proceedings. Subsequently- B 
filed a petition under Article 226 of the 
Constitution for impleading him as a party 
to A’s writ petition and re-hearing the 
whole matter. 

Held, that the High Court had not acted 
wilhout jurisdiction in reviewing its previ¬ 
ous order at the instance of B who was 
not a party to the previous writ proceed¬ 
ings. AIR 1963 SC 1909 (1911). 

(8) Discharge of order for public exami¬ 
nation made under Section 478 (1) of- 

Companies Act, 1956 — Application for 
review — No review as there was no error 
apparent on face of record — Order not 
perfected — High Court has jurisdiction 
to recall order — Inherent powers could 
be exercised — Such powers not exercised 
for want of sufficient grounds. AIR 1965 
Cal 372 (377): 69 Cal WN 938. 

(9) Appellate Court remanding the case 
for fresh trial — Court also allowing 
amendment of plaint on payment of costs 
within a certain date and ordering that the 
appeal shall stand dismissed on default of 
such payment — Court must be held to 
have finally disposed of the matter and 
hence could not interpret that on a result 
of default the appeal stood dismissed — 
Such order is possible only under Sec¬ 
tion 151 or 152 or review. 1966 All LJ 
1108. 

(10) Written statement purporting to be 
by defendant filed in suit — Defendant 
himself filing another written statement 
containing inconsistent pleas and also a 
petition under Section 151, praying that 
the first statement should not be taken 
as it was a fabrication — Court dismissing 
the petition as not maintainable on the 
view that the question could be decided by 
the Court ultimately at the trial — Defen¬ 
dant moving successor Judge at trial to 
decide which of the two statements should 
be accepted and allow him to adduce evi¬ 
dence in the light of the second statement. 

Held, that the dismissal of plaintiff’s 
prayer on the view that to decide the ques¬ 
tion under Section 151 would amount to 
review of the order of the predecessor in 
office was wrong. 1963 BLJR 489. 

(11) Where Court following Supreme 
Court decision modifies its previous order, 
review must be held to be one passed not 
under Order 47, Rule 1, but under the in¬ 
herent powers of the Court. AIR 1963 
Orissa 126 (127): 29 Cut LT 373 (DB). 

(12) Hearing of application under O. 9, 
Rule 13 after disposal of appeal — Applica¬ 
tion is not competent — ‘Trial Court can 
review its order and restore decree in its 
power under this section, if it has already 
set aside the decree without knowledge of 
dismissal of appeal. AIR 1967 Bom 310 
(312): 68 Bom LR 461. 

(13) Additional Director passing order in 
absence of parties and on ground not rais¬ 
ed bv parlies at previous hearing — Order 
could be reviewed. AIR 1965 Punj 145 
(146). 


plie Code of] Civil Procedure, 1908 


[S 151 N 4] 3 L 


Section 151 — Note 3 (contd.) 

(14) Apart from power given by statute 
itself Court has no inherent • power to 
transfer a case. (1905) 32 Cal 875 (881) 
(DB) ** AIR 1934 All 677 (679). 

[But see AIR 1924 Lah 306 (310) •• 

(1931) 133 Ind Cas 876 (876) (Lah).] 

(15) High Court has no inherent power 

of revision over proceedings in Subordinate 
Courts. AIR 1938 FC 1 (3): ILR (1939) 

Kar (FC) 1: 1939 FCR 13 ** AIR 1935 All 
599 (600): 57 All 977 (FB). (OVER¬ 

RULING AIR 1928 All 108: 50 All 335.) ** 
AIR ,1958 Mad 462 (463): ILR (1958) Mad 
417. 

[See however AIR 1942 Oudh 392 (394).] 

[But see ILR (1961) 1 Cal 125. (Decree 
for ejectment against thika tenant passed 
by Rent Controller — Compensation for 
structure not assessed by following correct 
procedure — Tenant not having knowledge 
of the assessment. 

Held, Rent Controller should under Sec¬ 
tion 151 have set aside the assessment.)] 

(16) There is no inherent power to alter 

because of subsequent events a decree or 
certificate which was correct when it was 
made or given. AIR 1956 Bom 343 (345) 
(DB) ** 1951 Ker L Tim 207 (208) ** 

AIR 1940 FC 7 (8): ILR (1940) Kar (FC) 
45: 1940 FCR 31. 

(17) Court has no inherent power to 

force unwilling party to submit to blood 
test. AIR 1951 Mad 910 (1) (910): ILR 

(1952) Mad 150 ** AIR 1968 Bom 388 
(389): 70 Bom LR 222. 

(18) Inherent power cannot be exercised 
to compel a party- to a medical examina¬ 
tion. AIR 1955 Andhra 207 (207) ** AIR 
1955 Mad 546 (547): ILR (1956) Mad 66 ** 
AIR 1966 Mad 443 (446): (1966) 2 Mad LJ 
383. 

(19) Sale of land by landowner in favour 
of tenant — Suit to pre-empt sale — Suit 
decreed with consent — Dispossession of 
tenant in execution of decree also with 
consent — Subsequent application by 
tenant to restore possession on ground that 
sale was not pre emptible under Sec¬ 
tion 17-A of Punjab Act (10 of 1953) — 
Executing. Court could not be deemed to 
possess any inherent power to order re¬ 
storation of possession on payment of the 
pre-emption money. ILR (1965) 2 Punj 

(20) Section 151 of the Civil Procedure 
Code could confer no power on a Court 
to vary consent decree under which a limit¬ 
ed estate was given before the coming into 
force of the Hindu Succession Act, 1956, 
into a decree granting her an absolute 
nght. The section is wide as it cannot 
grant power to any Court to grant such a 
substantial declaration. AIR 1961 Mad 32 
(33): (1960) 2 Mad LJ 157 (DB). 

(21) Grounds for remitting award — 
Court cannot add — Award not on stamped 
paper — Order remitting award on 


that ground not legal. ILR (1964) I Punj 

816. 

(22) Hindu Law — Partition — Mother 
remaining ex parte in suit and not filing 
appeal but filing application in appeal for 
allotment of share to her. 

Held, so long as the application was not 
opposed to any express provision of law 
Section 151. could be invoked by her. 
(1966) 5 LR 236: (1966) 1 Mys LJ 1. 

(23) Resort cannot be had to the 
inherent powers of the Court under Sec- 
tion 151 for taking measures which affect 
the fundamental rights of a citizen in the 
absence of express provisions of law in that 
respect. AIR 1964 All 203 (208). 

(24) Inherent power cannot be used to 
correct an erroneous view of law. 1966 
BLJR 314: ILR 45 Pat 1401. 

(25) Where relief claimed could not be 

given on general equitable grounds, it is 
doubtful whether relief by way of restitu¬ 
tion can be given in exercise of inherent 
powers. AIR 1965 Andh Pra 60 (63): 

(1964) 2 Andh WR 487. (Sales tax collect¬ 
ed from assessee declared illegal bv Court 
“— Amount collected refunded — Claim for 
interest on sales tax amount from dale of 
collection to date of decree — Claim is not 
maintainable.) 

4. Ends of justice.— (1) Inherent powers 
can be used only to secure ends of justice 
or to prevent abuse of process of Court. 
AIR 1956 Madh B 125 (127) ** AIR 1921 
PC 80 (84): 48 Ind App 76: 48 Ca! 481 ** 
AIR 1938 Bom 199 (205) (SB) ** (1968) 70 
Punj LR 154 (DB). (Inherent jurisdiction 
cannot be invoked for reviving application 
for execution which cannot possibly be 
proceeded with result in anv benefit to 
decree holder.) ** AIR 1966 .1 & K 1 (8): 
1966 Kash LJ 49 (DB). (Order of refer¬ 
ence — Application for. not signed bv all 
parties to suit — All parties participating in 
arbitration proceedings upto last — Non- 
signatories having no grievance against 
award. 

Held, to allow signatories to attack award 
would be against all canons <>| substantial 
justice, equity and fair plav.) ** II.R (1961) 

1 Cal 791. 

[See also AIR 1968 All 167 (168). (Omis¬ 
sion of counsel's name in cause list _ 

Such name osith names of parties and case 
number shown in list put bv the Court — 
No miscarriage of justice — Rehearing can¬ 
not be granted.) ** AIR 1961 Pat 103 (106). 
(Contribution — Suit for — Joint decree 
for costs against A and B — B not con¬ 
testing suit in anv way — Payment of 
full decretal amount by A — A cannot in 
equity recover from B, B’s share of cost.)] 

(2) Application for permission to sue as 
pauper — Application not rejected under 
Rule 5 of Order 33 — Notice to opposite 
party — Court has jurisdiction to entertain 
objection bv opposite partv regarding 
valuation of relief, jurisdiction of trial 
Court and limitation and reject application. 
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AIR 1966 All 84 (87): 1965 All LJ 726 
(FB). 

(3) Ends of justice require that an injury 
should be remedied and needless expense 
and inconvenience to parties avoided. AIR 
1954 Andhra 40 (43) ** AIR 1949 Pat 259 
(261): 27 Pat 949 (DB) *♦ AIR 1923 Bom 
419 (419) (DB) ** AIR 1934 Pat 683 (685) 
(DB) ** AIR 1961 Raj 191 (193): 1961 Raj 
LW 352. (Sale certificate — Misdescrip¬ 
tion of property — Court has power to 
amend.) 

(4) Claim for compensation for death 
under Section 110-A, Motor Vehicles Act 
dismissed by Tribunal — One of claimants 
not having appealed added as respondent 
to appeal under Section 110-D — Decision 
of Tribunal reversed and claim allowed — 
High Court in exercise of its power under 
Order 41, Rule 33 read with Section 151, 
Civil P. C. can award compensation in 
favour of respondent claimant in order to 
do complete iustice between parties. AIR 
1969 Delhi 183 (193) (DB). 

(5) Suit dismissed under Order 17, R. 3 
— Application under Order 9, Rule 9 for 
restoration also dismissed — Appeal against 
dismissal of application allowed — Revi¬ 
sion against appellate order allowed — 
Appeal filed against dismissal of suit dis¬ 
missed at instance of plaintiff — After 
order of Revisional Court application for 
revival of appeal. 

Held, Appeal could be revived. AIR 1965 
Madh Pra 21 (23): 1967 MPLJ 625. 

(6) Court will remedy an obvious 
injustice by refund of court-fee levied. 
AIR 1956 Nag 281 (285): ILR (1956) Nag 
296 (DB) ** AIR 1957 Madh B 160 (160, 
161) ** AIR 1957 Madh B 136 (137) ** 
1957 Andh LT 258 (259) ** AIR 1955 Bom 
332 (333): ILR (1955) Bom 540 (DB) *• 
AIR 1966 Goa 1 (16) (FB). (Refund of 
court-fee in Goa where Civil P. C. was not 
applicable.) ** AIR 1969 Ker 203 (204): 
1968 Ker LT 705 ** AIR 1968 Delhi 249 
(261) (DB). (Excess court-fee paid under 
compulsion or bona fide mistaken impres¬ 
sion.) ** AIR 1967 Mad 231 (232): (1965) 
2 Mad LJ 554. (Refund of poundage.) ** 
AIR 1966 Mad 423 (424): (1966) 2 Mad 
LJ 159. (Court has limited inherent power 
of refund.) ** (1962) 2 Mad LJ 186. 
(Withdrawal of revision petition before it 
was taken on file —— High Court has 
inherent power to order refund of fees in 
such circumstances.) ** AIR 1961 Punj 79 
(80, 81) ** AIR 1960 Andh Pra 34 (35): 
(1959) 1 Andh WR 389 (DB). 

[See AIR 1936 Rang 208 (210): 14 Rang 
173 (FB). (AIR 1926 Rang 129: 4 Rang 
66 , OVERRULED.)] 

[See also AIR 1961 Pat 390 (393): ILR 
39 Pat 550 (FB). (Court-fee paid on review 
application allowed on grounds other than 
those of mistake of law and fact — Court 
cannot grant' refund under Section 151.)] 

[See however AIR 1964 Him Pra 29 (30) 
** AIR 1961 Guj 31 (32, 33): (1960) 1 Guj 


LR 193. (Unnecessary appeal numbered 
and registered but withdrawn before 
admission — Refund cannot be ordered.) 
** AIR 1957 All 734 (737) ** AIR 1955 Cal 
52 (56) ** AIR 1953 Bom 73 (73): ILR 
(1953) Bom 170 (DB) ** AIR 1949 Mad 895 
(896) ** AIR 1946 Oudh 9 (10).I 

[But see ILR (1954) 4 Raj 727 (730) 
(DB) ** AIR 1935 Cal 707 (709) (DB) *« 
(1966) 79 Mad LW 392: (1986) 2 Mad LJ 
238.] 

(7) When a memorand um of appeal Is 
presented with proper court-fees but out 
of time, with an application for condona¬ 
tion of delay and if the delay is not con¬ 
doned, the Court cannot under its inherent 
powers give a certificate for refund of the 
court-fees paid. AIR 1966 Cal 267 (271, 
272): 69 Cal WN 1025 (FB). (AIR 1934 
Cal 615, OVERRULED; 55 Cal WN 417, 
Approved.) 

(8) Inherent power to make order for 
refund of court-fee must be confined ta 
cases authorised by precedent and cannot 
arbitrarily be extended. AIR 1957 Andh 
Pra 255 (256): ILR (1956) Andhra 658. 

(9) Sale in execution — Auction-pur¬ 
chaser deprived of possession by third party 
— Auction-purchaser not entitled to recover 
amount from decree-holder. AIR 1961 Raj 
193 (196): 1961 Raj LW 653. 

(10) Revision to High Court under 
Madras General Sales Tax Act — Remand 
by High Court to Tribunal — Order for 
refund of court-fees cannot be made. AIR 
1961 Andh Pra 86: (1960) 2 Andh WR 244 
(FB). 

(11) No question of refunding court-fee 
under inherent power can arise where same 
had been properly paid for instituting a 
proceeding. AIR 1958 All 766 (769) (FB). 
(AIR 1937 All 284, OVERRULED.! ** AIR 
1958 Punj 38 (42): ILR (1958) Punj 104 
(FB). 

(12) Where in pursuance of a valid 
decree a sale is gone through and the sale 
Is only voidable and not void and such a 
sale is set aside under Order 21, Rule 90, 
there is no provision in law for*a certifi¬ 
cate of refund of the poundage. (1965) 2 
Mad LJ 554: 78 Mad LW 741. 

(13) Court will prevent substance of a 
compromise from being wrecked by an 
obstinate party. AIR 1923 All 460 (462) 
(DB) ** 1958-1 Mad L Jour 183 (184). 

(14) Court will prevent counsel from un¬ 
duly harassing and browbeating witness. 
AIR 1917 Pat 437 (440) (DB). 

(15) Court will order counsel to with¬ 
draw from suit when it come9 to conclu¬ 
sion that his appearance as lawyer will 
embarrass trial because his evidence as 
witness is material to case. AIR 1950 Nag 
110 (114). 

(16) Court will vacate under section 
manifestly unjust orders. AIR 1953 SO 23 
(27): 1953 SCR 136 ** AIR 1922 Bom 385 
(385): 47 Bom 104 (DB) *• AIR 1061 SO 
272 (275): (1961) 1 SCR 691. (Order for 
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delivery of possession of premise ignoring 
provisions of Kept Control Order prohibit¬ 
ing eviction of tenants.) ** ILR (1968) 1 
All 209 ** (1965) All WR (HC) 604 ** 
(1964) 66 Pun LR 189 ** 1963 BLJR 906 
(DB) ** AIR 1961 Andh Pra 102 (1051: 
ILR (1961) 2 Andh Pra 480. 

(17) Court will not refuse relief merely 
because application, therefore, is made 
under wrong section. AIR 1958 Mad 366 
(367) ** 1957 BLJR 534 (536) ** AIR 1968 
Orissa 140 (142): 34 Cut LT 560. (Applica¬ 
tion purported to be under Section 47, 
though in fact claiming relief under 
Order 9, Rule 13.) ** AIR 1966 Andh Pra 
246 (249): (1964) 1 Andh WR 352 ** ILR 
(1965) Andh Pra 442 (DB). 

[See also AIR 1967 All 520 (523): 1967 
All LJ 139.1 

(18) Relief will not be refused because 

there is some technical defect. AIR 1950 
Mad 119 (122): ILR (1950) Mad 555 ** 

(’51) 55 Cal WN 402 (404) ** AIR 1927 
PC 264 (265) ** AIR 1959 Mys 157 (157, 
158): 36 My s LJ 474. 

[But see (1911) 5 Sind LR 68 (70) (DB).] 

(19) Appeal dismissed for want of sub¬ 
sisting decree (decree having been set aside 
by first Court) can be revived when decree 
is subsequently restored. AIR 1930 All 100 
(100) (DB) ** AIR 1920 Cal 399 (400). 

(20) Appeal dismissed on application of 
appellant to withdraw it cannot be restored 
though appellant might have acted under 
mistake of law. AIR 1942 All 253 (253) 
(DB). 

(21) Court can restore suit, when decree 
therein has been set aside in separate suit 
on ground that minor or lunatic defendant 
was not properly represented. AIR 1917 
All 477 (479): 39 All 8 (DB) ** AIR 1930 
All 644 (645, 646): 52 All 924 (DB) ** AIR 
1931 Cal 168 (169) (DB) ** AIR 1959 Mys 
28 (29): 36 Mys LJ 179. (Lunatic not 
properly represented.) 

(22) The Court has power to set aside 
the proceedings taken by it subsequent to 
the passing of a stay order by the Superior 
Court and before such order had been 
communicated to it if the interests of 
justice require it. (1968) 1 Andh LT 321. 

(23) Minor defendant effectively repre¬ 
sented by father who was also one of the 
defendants — No formal order appointing 
father as guardian-ad-litem due to inadvert¬ 
ence — Decree cannot be set aside under 
Section 161. AIR 1960 Raj 189 (192): ILR 
(1960) 10 Raj 470. 

(24) Court can rehear matter before 
passing final order to avoid multiplicity of 

• proceedings and needless expenses and in¬ 
convenience. (1910) 37 Cal 259 (262) (DB) 
** AIR 1918 Cal 173 (175) (DB) ** (1837- 
41) 2 Moo Ind App 181 (216) (PC). 

[See also AIR 1961 Mys 101 (102): 39 
Mys LJ 26. (Court has discretion under 
Section 151 read with Order 13, Rule 2 to 
review previous order and allow plaintiff to 
produce document.)] 

IVol. 3.1 3 A. M. 3 


(25) Court has power to consolidate suits, 
appeals or other proceedings. AIR 1957 
f** !24 (125) ** (1957) 61 Cal WN 793 

11 ]? 4 \ AIB1913 Bom 146 (148): 39 Bom 
894 ** AIR 1923 An 490 < 491 > : 45 AU 

506 (FB) ** AIR 1946 Oudh 33 (35): 20 

? 39 u fFB) ** 1968 Ker LJ 123 (DB). 
lnut u there is nothing in common in the 

two proceedings and the nature pf the evi- 

dence required is also different no conso- 

ndation can be ordered.) ** ILR (1961) 11 

Raj - 1 . 173 ( 1176 > ** AIR 1960 All 184 (189). 

QAn 1 A n ^ 0 ’o C,vi . 1 c p ; c - is no bar > ** air 

WR° 308 d ^ (?5 ’ ?6): (1959) 2 Andh 

[See AIR 1930 Mad 376 (379, 381)- 53 

1930 Mad 381 (382,: 

[See however (1894) 22 Cal 511 (517).] 

(26) Two suits disposed of by lower 
Court by common judgment — Appeal filed 
only in one such suit — Appellate Court 
cannot claim jurisdiction under inherent 
powers to pass order in connection with 
the other suit in which there is no appea' 
before it — AIR 1965 Manipur 24 (26) 

(27) Courts can take notice of subsequent 
events. AIR 1958 Andh Pra 779 (783) *♦ 
AIR 1958 Cal 453 (455) ** AIR 1958 Pat 
613 (617) ** AIR 1958 Pat 279 (282): 36 
Pat 1231 ** AIR 1958 Pat 227 (228) ** 
1958-1 Mad L Jour 183 (184) ** 1958 Rai 
LW 90 (92) ** ILR (1955) Hyd 253 (255) 

AIR 1963 Mad 217 (220): (1963) 1 Mad 
* 13 ( FB > ** AIR 1968 Madh Pra 175 

19 £ 8 MPLJ 180 ** AIR 1967 Cal 603 
(607). (Provided such action causes no 

P r T Cj V£o Ce « to either Party.) ** (1967) 2 Mad 
LJ 468: 80 Mad LW 414 ** AIR 1966 All 
216 (217): 1964 All LJ 1008 ** AIR 1966 
Orissa 1 (2, 3): 31 Cut LT 996 (DB) * + 
AIR 1965 Andh Pra 98 (101): ILR (1963) 
Andh Pra 931 (DB) ** AIR 1964 Cal 335 
(339) ** AIR 1964 Manipur 1 (2). (Sub¬ 
sequent events during pendency of suit _ 

Power of Court to mould decree according¬ 
ly — Amendment of pleadings, issues on 
them and evidence ol parties are neces¬ 
sary.) ** (1964) 66 Pun j LR 865 ** AIR 

1963 Ker 348 (349): 1963 Ker LT 656 (DB). 
(Fiction created by deeming provisions.) ** 
AIR 1963 Mad 456 (460): (1963) 2 Mad LJ 
433 (DB) ** AIR 1963 Raj 198 (201): 1963 
Raj LW 304 ** AIR 1962 Pat 168 (177) 
(DB) ** (1962) 64 Pun LR 834 (836) ** 

AIR 1961 Manipur 54 (56) ** AIR i960 All 
601: 1960 All LJ 246 ** AIR I960 Cal 278 
(282) ** AIR 1960 J & K 132 (135) ** 
AIR 1960 Mad 177: 73 Mad LW 16. (Order 
directing issue of mandamus to stay pro¬ 
ceedings — Subsequent change in law _ 

Review — Order can be recalled in exer¬ 
cise of inherent power.) 

[See also 1960 Raj LW 385: ILR (1960) 
10 Raj 952. (Suit for salary by dismissed 
servant Salary for period subsequent to 
institution of suit — Cause of action with 
regard to subsequent period not being in 
existence at the date of the suit Court 
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wculd not be justified in exercising a dis¬ 
cretion in favour of taking note of such 
event, subsequent to the suit and decide 
it.)] 

[See however AIR 1924 Pat 438 (438): 
3 Pat 224 (DB) ** (1918) 46 Ind Cas 794 
(796) (Nag) ** (1910) 8 Ind Cas 576 (577) 
(1)B) (Lah) ** AIR 1922 Lah 437 (439) 
(DB) ** AIR 1926 Mad 594 (597) ** AIR 

1922 All 526 (526) (DB).] 

(28) If circumstances changed they can 
form the subject of some other proceedings 
but need not ordinarily be considered in 
the appeal. To this proposition there are a 
few. exceptions. Sometimes it happens 
that the original relief claimed becomes in¬ 
appropriate, or the law changes affecting 
the rights of the parties. In such cases 
Courts may allow an amendment pleading 
the changed circumstances. Sometimes 
also the changed circumstances shorten 
litigation and then to avoid circuity of 
action the Courts allow an amendment. 
AIR 1968 SC 1165 (1178): 1968 Ker LT 182. 
(AIR 1966 Ker 286, REVERSED.) 

(29) The suit involving trust relating to 
the debts of the author executed in the 
year 1932 was instituted on 31-5-1947. The 
L\ P. Zamindari Abolition and Land Re¬ 
forms Act (1 of 1951) and the U. P. Zamin¬ 
dari Debt Reduction Act, 1952 (U. P. Act 
No. XV of 1953), came into force several 
vears after the institution of suit. The 
judgment and decree of the trial Court in 
the suit was dated the 7th July, 1950, and 
the appeal was filed on the 5th December, 
1950. These Acts were passed during the 
pendency of the appeal. 

Held, that any argument based on these 
two Acts could not be entertained. 
It would not be permissible to enter- 
•ain arguments relating to matters which 
had arisen after the decision of the 
Miit, and which raised issues that 
require elucidation on questions of fact. 
ILR (1964j 2 All 191. 

(30) Courts can take notice of questions 
which cut at root of subject-matter in con¬ 
troversy. (1912) 35 Mad 607 (612): 39 Ind 
App 218 (PC) ** AIR 1932 Oudh 244 (246): 
8 Luck 87 (DB). 

(31) Where, owing to accident or other 

« ause, records of Court are lost or are 
destroyed, it can reconstruct the records. 
ILR (1957) Andh Pra 739 (741) ** AIR 

1923 Mad 647 (648): 46 Mad 679 (FB) ** 
1968 Kash L.J 101. (Article 181 of Limita¬ 
tion Act (1908) is not attracted.) ** 1967 
Cur LJ 781: ILR (1968) 1 Punj 314. 

(32) Court may order party to refund 
money withdrawn by mistake. AIR 1935 
Mad 212 (212, 213) (DB) ** AIR 1933 Lah 
850 (851) ** AIR 1934 Lah 142 (143). 

(33) Where execution sale is nullity 
Court has inherent power to order refund 
of purchase money to auction purchaser. 
(1947) 5 Cal WN 255 (257). 


(34) Execution sale taking place in spite 
of tender of deposit of decretal debt and 
costs — Sale being nullity held fit for 
setting aside in exercise of discretion 
under Section 151. AIR 1960 Pat 311 (313): 
1960 Pat LR 38. 

(35) Where auction-sale is set aside on 

ground of its being fraud on Court auction- 
purchaser cannot get refund of purchase 
money. AIR 1957 Raj 154 (159): ILR 

(1957) 7 Raj 520 (DB). 

(36) Petitioner in possession of Judg¬ 
ment-debtor’s property as Supratdar —• 
Warrant under Order 21, Rule 43 — Peti¬ 
tioner paying decretal amount to guard 
his interests, against judgment-debtor — 
Property subsequently deposited in Court 
— Application under Section 151 for refund 
of amount paid not entertained. 1961 Jab 
LJ 272. 

(37) There may be cases, such as where 
a sale is set aside under Section 23, Mad¬ 
ras Agriculturists’ Relief Act. in which it 
may become necessary, inasmuch as they 
do not come under Section 144, to remedy 
the injury consequent upon the variation 
or reversals by other means. In such 
cases Court can give relief under Sec. 151. 
AIR 1958 Ker 84 (85). 

(38) Attachment before judgment of de¬ 
cree — Execution of attached decree and 
collection of proceeds by attaching creditor 
without obtaining any decree in suit in 
which attachment before judgment made — 
Refund of amount realised can be ordered 
under Section 151 — Section 144 does not 
apply. AIR 1963 Ker 195 (196, 197): 1963 
Ker LT 1179. 

(39) Under Section 151 Court can pass 
interlocutory order to preserve position of 
parties in relation to suit property till the 
respective rights are finally determined. 
AIR 1949 Lah 131 (141): Pak LR (1949) 
Lah 215 (FB) ** AIR 1957 Trav-Co 286 
(286). 

(40) Court has complete jurisdiction to 

make consequential orders in order to give 
effect to terms of compromise and record 
same. AIR 1951 Pat 299 (304): 29 Pat 

610 (DB). 

(41) Execution Court has inherent juris¬ 
diction to decide upon validity of decree 
on application of third party. AIR 1950 
Bom 155 (157): ILR (1950) Bom 185 (DB) 

(42) The Court has inherent power to 
alter scheme framed under Section 92 
AIR 1948 Bom 146 (148): ILR (1947) Bom 
466 (DB). 

(43) Court has power to order payment 
of money realised by execution sale of 
attached property to Crown on an applica* 
tion by it towards income-tax due from 
judgment-debtor. AIR 1938 Mad 360 (363): 
ILR (1938) Mad 744 (FB). 

[But see AIR 1959 Cal 179 (180, 181): 63 
Cal WN 79. ( (1938) 1 Mad LJ 351 (FB), 
DISSENTED FROM.)] 

(44) Arrears of income-tax dues — Ap¬ 
plication by Income-tax Officer to Execut- 
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inf? Court for payment of dues from 
amount of sale proceeds — State dues must 
receive priority over dues of private indivi¬ 
duals and application can be granted under 
inherent powers — Remedy under Sec. 46 
(2) of Income-tax Act (1922) does not im¬ 
pose bar to such application. AIR 1966 Raj 
152 (154): 1965 Raj LW 455 (DB). (AIR 
1959 Cal 179, Not foil.) 

(45) Money deposited into Court for pay¬ 
ment to decree-holder — Government filing 
application in Court for payment of Gov¬ 
ernment debt due from decree-holder ■—• 
There is no bar on the Government to 
make any application to the Court for 
making payment from the amount al¬ 
ready deposited into Court — Court had 
ample powers under Section 151, C. P. Code 
to make suitable orders on such an ap¬ 
plication. (1968) 2 An WR 394. 

(46) Court may in suitable cases allow 
a party to give additional evidence after 
it has closed its case and the opposite party 
has summoned its witnesses. 1957 Jab LJ 
136 (136,. 

(47) Court can act under Section 151 
alter e\ luence ol parties is closed — Suit 
posted lor argument — It cannot be said 
that hearing of suit is completed — Par¬ 
ties are not precluded from advancing fur- 
Uier evidence, before the case is posted for 
judgment — Court has inherent powers to 
grant such request of parties. AIR 1966 
Andh Pra 295 : (1965) 2 Andh LT 
347. 

l48) Tribunal has no inherent power to 
direct matter to be heard afresh alter order 
was recorded that evidence was closed. 
(1967) 71 Cal VVN 14: (1967) 2 Lab LJ 
325. 

(49) Parly who will not adopt or who 
negligently fails to pursue another remedy 
open to him will not be granted reliel 
under Court’s inherent powers. AIR 1950 
Trav-Co 100 (102) (FB) ** AIR 1958 Andh 
Pra 156 (159) ** AIR 1958 Cal 681 (682): 
ILR (1956) 1 Cal 276 ** AIR 1958 Madli 
Pra 391 (393) ** AIR 1957 All 820 (822) ** 
AIR 1957 Raj 154 (157): ILR (1957) 7 Raj 
520 ** 1957 All WR (HC| 85 (86) ** 1957 
Pat LR 307 (307) ** ILR (1955) 1 Cal 25 
(27) ** AIR 1956 Assam 65 (66): ILR 

(1955) 7 Assam 470 (DR) ** AIR 1956 Raj 
164 (165, ** AIR 1929 Mad 757 (763): 52 
Mad 899 (FB). 

[Contra AIR 1927 Mad 355 (356, 357) 

** 1966 Cur LJ 554 (Pun j) ** 
AIR 1966 Madh Pra 186 (189): 1965 Jab 

Id . 1012 ** ( ’ 64 > 68 Cal WN 1064 ** AIH 

J™ 4 Pal 142 (143) ** AIR 1962 All 590 
(602): 1962 All LJ 501 (DB). (Compensa¬ 
tion Officer is Court and has inherent 
powers under Section 151 — Restoration 
application under Order 9, Rule 13 barred 
Inherent jurisdiction cannot be invok- 
AIR 1962 Andh Pra 506 (510): 

(1962) 1 Andh WR 405 (DB) ** AIR 1962 

npura 20 (21, 22). (Dismissal of appeal 


for default — Application for restoration 
filed beyond limitation — Section 5, Limi¬ 
tation Act does not apply — Appeal can¬ 
not be restored under Section 151, Civil 
P. C.) ** AIR 1960 Orissa 176 (177): ILR 
19G0 Cut 41. (Application under Order 9, 
Rule 13, dismissed for default — Restora¬ 
tion — Remedy is by way of appeal — In¬ 
herent powers cannot be used.) ♦* (’61) 27 
Cut LT 326.1 

(50) Consent decree cannot be set aside 
under Order 9, Rule 13 read with Sec. 151 
on ground that counsel who represented 
delendant in the compromise was not en¬ 
gaged by the defendant and therefore there 
was fraud practised upon Court. Remedy 
of defendant is to file regular suit. AIR 
1961 Raj 29 (30): ILR (1960) 10 Raj 169. 

(51) In exceptional and peculiar circum¬ 

stances party may be given relief under in¬ 
herent power although he has failed to 
pursue another remedy which was open to 
him. AIR 1958 Orissa 200 (201): ILR 

(1958) Cul 351 ** AIR 1957 Raj 154 (159): 
ILR (1957) 7 Raj 520 (DB) ** ILR (1955) 
1 Cal 25 (27) ** AIR 1929 Mad 757 (763): 
52 Mad 899 (FB) ** AIR 1967 Pat 296 
(298) ** AIR 1964 Orissa 98 (100) * + 

AIR 1964 Orissa 134 (135, 136): ILR (1964) 
Cul 18. (Order rejecting plaint for non¬ 
payment of deficit Court-fee within time 
granted by Court — Non-compliance due to 
mistake of pleader in entering wrong 
dale in his diary — Application under Sec¬ 
tion 151 for restoration of suit — Applica¬ 
tion held maintainable — Failure to file 
appeal or review held no bar.) ** AIR 1964 
Pat 142 (143) ** (’63) 67 Cal WN 935. 
(Lx parte order under Sec. 5 of Calcutta 
Thika Tenancy Act (2 of 1949), can be set 
aside under inherent powers — Existence 
of remedy by way of appeal or review 
does not bar exercise of inherent powers.) 

(52) Where a party has in fact availed 
of another remedy open to him. powers 
under this section cannot be invoked. AIR 
1948 Oudh 42 (44): 22 Luck 368 ** AIR 
1964 Orissa 98 (100). 

(53) Inherent powers should not be exer¬ 

cised so as to interfere with rights of third 
parties or to cause mischief or in¬ 
justice. AIR 1940 Rang 201 (202): 1940 

Rang LR 421 (SB) ** AIR 1926 Ro m 377 
(378): 50 Bom 457 (DB) ** AIR 1922 Mad 
228 (229) (DB) ** AIR 1925 Mad 443 (443): 
(DB) ** AIR 1936 Oudh 50 (51): 11 Luck 
519 (I)B). 

(54) Court's power to allow amendment 
of plaint in interests of justice will not be 
alTected by consideration that fresh suit 
on amended claim is barred by limitation 
on the date of application for amendment 
AIR 1957 SC 357 (362): 1957 SCR 438 ** 
AIR 1965 Madh Pra 85 (88): 1965 Jab LJ 
532. 

(55) Inherent powers should not be exer¬ 
cised if it would assist party against whom 
new rights have sprung up as a result of 
his own laches. AIR 1950 All 580 (582): 
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ILK (1951) 2 All 375 (FB) ** AIR 1955 
Kat 237 (239, 240): 32 Pat 1138 (DB) ** 
AiK 1967 Orissa 172 (175): ILR (1967) Cut 
3-1. (Tenant in arrears cannot invoke in¬ 
herent powers to stay rent-suit pending his 
application for fixation of fair rent.J ** 
AiR 1966 Orissa 24 (27): 31 Cut LJ 769 
** 1959 Ker LR 861: 1959 Ker LJ 943. 

(56) Court has inherent power to correct 
an error in passing decree against Gov¬ 
ernment against which no relief was claim¬ 
ed by plaintiff. AIR 1966 Andh Pra 329 
1331): (1966) 2 Andh WR 40. 

(57) Assuming that apart from Order 20, 
Kule 11 (1) the Court had the inherent 
C 'wer under Section 151 to direct post- 
P •nemenl of execution of the decree the 
Court will not exercise that power 
lo restrain the creditor from executing the 
decree against the surety until he has ex¬ 
hausted his remedies against the principal 
debtor as the ends of justice did not re- 
‘I ‘lire such postponement. AIR 1969 SC 
297 (299): (1969) 1 SCJ 380. 

(58) It is a rule of equity to deny re¬ 
lict to a parly where it appears that the 
right he relies upon has grown out ol 
LU wrong or breach of duty. AIR 1963 
Mys 120 (121): 40 Mys LJ 1057. 

(59) The Court has inherent power to 
direct a party to go with the process server 
l ; * identify his witnesses in a proper case. 
In the absence of any rule framed by the 
Hajasthan High Court on the point as to 
when it would be proper for the Court to 
'Pecially direct a party to identify his wit¬ 
nesses, the inherent power should be exer¬ 
cised in the light of the principle contained 
in the rules framed by other High 
Courts. (1965) 1965 Raj LW 148: ILR 
(1965) 15 Raj 448. 

(60) State priority in regard to payment 
ol income-tax — Liability of assessee — 
Lnlorcement — Inherent powers of Courl 
under Section 151 can be invoked for rea¬ 
lisation of the lax and it is not necessary 
that a decree should be obtained in order 
to claim prior payment — Section 46, In- 
< ome-tax Act which only gives an optional 
remedy to State cannot preclude the Slate 
Irom invoking inherent powers for rea¬ 
lisation of its dues. AIR 1959 Andh Pra 
631 (632): (1959) 36 1TR 47. (AIR 1938 
Mad 360, Foil.) ** AIR 1961 Ker 18 (20, 
21): 1960 Ker LT 716 (DB). (Rateable dis¬ 
tribution — Order without decree — State 
claiming prior payment of sales tax due 
from debtor can be allowed to do so with¬ 
out any decree.) 

(61) A Court has jurisdiction to cancel 
suo motu its earlier order for the issue of 
commission for the examination of wit¬ 
nesses, and issue a fresh commission, if 
sufficient reasons exist. Even otherwise, 
the Court has inferent jurisdiction to make 
such orders as may be necessary for the 
eDds of justice or to prevent abuse of the 
process of the Court. AIR 1968 Delhi 
226 (228). 


* 


(62) An application under Section 151 for 
directions from the Court to the com¬ 
missioner appointed to examine witnesses 
as to whether he had the power or not to 
disallow questions put to the witness 
which he considers irrelevant does not lie. 
AIR 1960 Punj 430 (431): 62 Pun LR 697. 

(63) Court will not pass an order which 
would lead lo the anomalous result of re« 
quiring the party to go to the same Court 
for the same relief which he has already 
got. Courts are meant to do substantial 
justice and not to put complications in the 
way of a suitor. AIR 1966 All 234 (236): 
1966 All LJ 1142. 

(64) In proceedings like the winding up 
of a company, where proceedings are ini¬ 
tiated by the official liquidator, who is 
an officer of the Court, and the Directors 
and other officers of the company, who 
are the best persons to explain their con¬ 
duct in regard to the affairs of the com¬ 
pany, stay away from the witness box, 
it may become necessary for the Court 
in the exercise of its inherent power to 
summon even a party against his will to 
give evidence on oath. AIR 1964 Mys 75 
(80): (1963) 33 Com Cas 839 (DB). 


5. “Prevent abuse of the process of the 
Court.”— ( 1 ) Inherent powers under sec¬ 

tion can be invoked to prevent abuse of 
process of Court. AIR 1942 Oudh 189 
(193): 17 Luck 297 (DB) ** AIR 1968 
Delhi 226 (228). (Cancellation of earlier 
order for issue of commission for examina¬ 
tion of witnesses and issue of fresh com¬ 
mission.) ** AIR 1967 Mys 37 (39): (1965) 
2 Mys LJ 788. (If Court comes to conclu¬ 
sion that prayer of party to summon and 
examine other party to suit as his wit¬ 
ness is abuse of process of Court it can 
disallow the prayer under Section 151.) ** 
A J R «* 9 j*? Manipur 14 (16). (Amendment 

of pleadings seeking to re-agitate same 
question.) ** AIR 1962 Andh Pra 137 (139 
140): (1961) 2 Andh WR 168 (DB). 

(Moveables in possession of third party 
garnishee attached — Garnishee not pro¬ 
ducing moveables or their value — Abuse 
of process of Court — Court can compel 
garnishee to do so under Section 151.) 

[See also AIR 1969 Punj 197 (200). 

(Court can refuse to summons wit¬ 
nesses only if issue of summons would 
amount to abuse of process of Court.)] 

(2) A defendant seeking to examine him¬ 
self on commission cannot claim any right 
under the clear terms of the provision in 
Order 26. The matter is exclusively with- 
rn the province of Order 26 which leaves 
it to the discretion of the Court. As such, 
if the application is not bona fide or is 
likely to result in an abuse of process of 
the Court, such an application can be re- 

AIR 1962 An dh Pra 435 (437, 438); 
(1962) 1 Andh WR 218 (DB). 

(3) Where Court employs procedure in 
doing something which it never intended 
to do and there is miscarriage of justice, 
there is abuse of process of Court. (1950) 
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64 Cal WN (2 DR) 289 (290) ** (1950) 8 
J and E LR 180 (185) ** AIR 1963 All 186 
(187): 1962 All LJ 817 (DB). (Deci¬ 

sion by appellate Court in ignorance ot 
notification under Section 4. U. P. Conso¬ 
lidation or Holdings Act.) 

(4) Injustice done as a result of em¬ 

ployment of procedure which it was not 
intended by Court to employ must be re¬ 
medied on the principle that an act ot 
Court shall prejudice no person. AIR 1956 
Pepsu 74 (75) (DB) ** AIR 1958 Orissa 
159 (160) ** AIR 1958 Pat 410 (411) ** 

1957 Rai LW 598 (600, 601) ** AIR 1956 
Punj 253 (254): ILR (1956) Puni 285 ** 
AIR 1955 All 251 (252) (DB) ** 1955 BLJR 
1 (4) (DB) ** AIR 1961 SC 832 (836): 
(1961) 2 SCR 918 ** AIR 1966 Andh Pra 73 
(75): (1965) 1 Andh LT 276 ** 1965 Raj 
LW 5: ILR (1965) 15 Raj 170 ** ILR (1963; 
Andh 1022. (Appeal wrongly dismissed 
for default on a date of which appellant 
had no notice.) ** AIR 1961 Ker 200 (200): 
1960 Ker LJ 421 ** AIR 1960 All 612 
(614): 1960 All LJ 380 (DB). 

[See also 1962 Raj LW 406: ILR (1962) 

12 Raj 498.3 

(5) In affording protection against any 
negligent act of Court or its officers the 
only legal provision available is under Sec¬ 
tion 151 and the inherent powers embodied 
therein. Hence where the Court passes 
a decree without notice to one of defend¬ 
ants, it is open to Court to adopt any 
procedure which is not prohibited by law 
to do justice. Therefore, the Court can, jn 
exercise of its powers under Section 151, 
convert an application under Section 4? 
to one under O. 9, R. 13 to afford protec¬ 
tion to the ex parte defendant. AIK 1968 
Orissa 140 (142): 34 Cut LT 560. 

( 6 ) Remedy under section on ground of 
injury caused by order of Court itself oi 
on the ground ol abuse of process will not 
be given to parly who has been guilty of 
laches, delay or dilatory conduct. 1958 
BUR 411 (413). 

( 7) Defects in decree arising as a result 
of omission on part of Court officials to 
draw it up as required by law can be re¬ 
moved by Court under its inherent powers 
AIR 1957 Tripura 50 (51). 

[See AIR 1967 Pat 360 (361): 1967 BLJR 
275 (FB). (Accidental omission by Courts 
office to include one of plaintiff’s name in 
certified copy of decree — Defendant ap¬ 
pellant failing to include him as respon¬ 
dent in appeal —Delay in impleading res¬ 
pondent condoned.)] 

18 ). Inadvertent error in decretal ordei 
of High Court introducing the words 'mesne 
profits’ instead of ‘net profits’ — High 
Court has jurisdiction under Sections 151 
and 152 to make correction after appeals 
lo Supreme Court had been admitted. 
AIR 1962 SC 633 ( 643): 1962 Supp (l) SCR 
IN. 

(9) Abu»e of process of Court may arise 
by . 


(a) default or mistake of Court itself. 
AIR 1956 Assam 65 (66): ILR (1955) 

7 Assam 470 (DB) ** AIR 1955 Cal 
526 (527): ILR (1956) 1 Cal 279 ** 
AIR 1955 Mad 173 (175, 176) 

(1953) 55 Pun LR 336 (338) ** AIR 
1916 PC 85 (85) ** (1913) 35 All 

331 (337): 40 Ind App 151: 16 Oudh 
Cas 194 (PC) ** AIR 1920 Cal 434 
(435) (SB) ** AIR 1929 Oudh 385 
(387): 4 Luck 562 (FB) ** AIR 
1926 Pat 218 (226, 231): 5 Pat 361 
(FB) ** AIR 1967 Pat 360 (361): 

1967 BLJR 275 (FB) ** 1966 All LJ 
376 ** (1966) All WR (HC) 777 
(DB). (Mistake committed by Court 
or Tribunal — No provision for sta¬ 
tutory review — Review lies undei 
inherent powers.) ** AIR 1965 Punj 

138 (140): 66 Pun LR 1220. (An- 
nexure of schedule of testator’s pro¬ 
perties to probate — Annexure of 
Schedule in petition for probate is 
enjoined for Court-fee purpose — Id 
granting probate, Court commits mis¬ 
take if it makes the schedule part 
of probate — Mistake can be amend 
ed by High Court under inherent 
powers.) ** AIR 1964 Orissa 185 
(186. 187): 30 Cut LT 22 ** 1962 

All LJ 759 ** AIR 1961 Bom 254 
(258): 63 Bom LR 48. (In revision, 
the High Court can, in the exercise 
of its inherent jurisdiction, interfere 
and reverse an order of the Lowei 
Court, where the lower Court hav¬ 
ing jurisdiction to deal with the 
matter had exercised that jurisdic¬ 
tion in a manner which had caus¬ 
ed injustice to one party or the 
other.) ** AIR I960 Pat 179 (180j: 

1959 BLJR 653 (DB) ** AIK 1959 
Ker 401 (402): 1958 Ker LT 331. 
(Decree for recovery of undivid¬ 
ed share — Executing Court direct 
ing delivery of specific share — 
Petition for declaration that “xecu- 
tion proceedings were without juris¬ 
diction is maintainable.) 

[See also AIK 1968 A sain 66 (67). 

(Omission to decide if mesne pro¬ 
fits to be granted or not. while pass¬ 
ing decree —- Mistake not of acci¬ 
dental or clerical nature cannot be 
corrected — Remedy is by wav of 
revision or appeal.)] 

[See however AIR 1919 Cal 673 (674) 

(DB).] 

(b) default «>r mistakes of officers of 
Court. AIR 1956 Andhra 108 (108. 

109) ** AIR 1955 Cal 526 (527): ILR 
(1956) 1 Cal 279 ** AIR 1969 J and 
K 8 (9) ** AIR 1968 Manipur 22 (23). 
(A clerical mistake, in description of 
suit land can he rectified at any time 
by the Court, even under its inhe¬ 
rent power under Section 151, C. P. 
Code or under Sections 152 and 153. 
C. P. Code) ** (1967) 69 Pun LR 
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950 ** 1966 All LJ 376 ** AIR 
1956 Andhra 108 (108, 100): 1955 
Andh WR 953. 

[But see AIR 1927 Lah 372 (372).] 

(c) misrepresentation or fraud of par¬ 
ties. AIR 1956 Assam 65 (66): ILR 
(1955) 7 Assam 470 (DB) ** (19641 

1 Andh LT 232 ** AIR 1963 Punj 

230 (235): 65 Pun LR 67 ** 1962 Ker 
LT 10: (1962) 1 Ker LR 227 ** AIR 

1962 Orissa 46 (47): 27 Cut LT 107 
** 1960 Jab LJ 209: 1960 MPLJ 33 
** AIR 1960 Mad 499 (501): (1960) 

2 Mad LJ 93. (Confirmation of exe 
cution sale in ignorance of scaling 
down due to the failure on the part 
of the decree-holder to inform 
Court about it.) 

[Se e also (1967) 8 Guj LR 429: ILR 
(1967) Guj 420. (Bombay Tenancy 
and Agricultural Lands Act (67 of 
1948), Sections 32-G, 67 to 69 — 

Agricultural Lands Tribunal can call 
back its decision if it finds that a 
fraud has been practised upon it.)] 

(10) Decree cannot be set aside under 

section where fraud alleged is fraud on 
party and not on Court. AIR 1954 Madli 
B 81 (82): ILR (1954) Madh B 266 ** 

1960 MPLJ 33. 

[See also AIR 1962 Orissa 110 (111): 27 
Cut LT 474. (Compromise petition by one 
party — Petition by other party for 
setting aside of compromise on ground of 
fraud — Not maintainable.)] 

(11) By an application under Section 151, 
C. P. Code the petitioner sought to have 
the judgment and decree of the trial 
Court and also the judgment and decree 
of the appellate Court vacated on the 
ground that fraud had been practised by 
the opposite party by suppressing certain 
documents. 

Held, there was no justifiable ground for 
the petitioner to invoke the inherent powers 
of the High Court under Section 151, C. P. 
Code to vacate the judgments. AIR 1966 
Andh Pra 91 (92): (1965) 2 Andh WR 487 
(DB). 

(12) If act of officer of Court does not 
injuriously affect party, and no grievance 
ha s been made out about the act Court will 
net recall order already passed, or pass 
fresh order. AIR 1953 Pat 171 (172). 

(13) Party to litigation becomes guilty 
of abuse of process by 

(a) Gaining unfair advantage by use of 

rule of procedure. AIR 1957 Mys 
71 (72): ILR (1957) Mys 14 ** 1957 
Raj LW 598 (600) ** AIR 1924 

Oudh 230 (231) (DB) ** (1913) 18 
Ind Cas 994 (996) (DB) (Lah). 

(b) Contempt of authority of Court by 
party or stranger. (i884) 10 Cal 109 
(131, 132) (PC) ** AIR 1958 Pat 618 
(619) ** AIR 1918 Pat 100 (103): 4 
Pat L Jour 20 (DB). 

[But see AIR 1919 Cal 44 (45) (DB).] 


(c) Fraud or collusion in Court proceed¬ 

ings between parties. AIR 1943 Pat 
13 (14) (DB) ** (1879) 2 Mad 264 
(267, 268) (DB) ** (1882) 6 Bom 148 
(150) (DB) •• AIR 1915 Mad 281 

(282) (DB) ** (1910) 34 Bom 408 

(410) (DB) ** AIR 1927 Pat 354 

(363): 6 Pat 108 (DB) ** AIR 1915 

Cal 622 (623) (DB). 

[See also AIR 1961 Andh Pra 305 (309): 
(1961) 1 Andh WR 202 (DB). 

(There is an inherent power in the 
Court to prevent the abuse of a 
remedy actuated by mala fides and 
collusion.)] 

[But see AIR 1923 Pat 483 (486): 2 Pat 
731 (DB).] 

(d) Retention of benefit wrongly receiv¬ 
ed. AIR 1924 Rang 181 (181): 1 

Rang 770 (DB) ** AIR 1916 Cal 241 
(244): 43 Cal 269 (DB) ** AIR 1918 
Pat 418 (419) (DB) ** AIR 1917 Pat 
495 (497): 2 Pat L Jour 361 (DB). 

(e) Resorting to and encouraging multi¬ 

plicity of proceedings. ILR (1953) 
3 Raj 146 (149) (DB) ** AIR 1926 
All 212 (214): 48 All 356 (DB). 

(Note :— This case is OVERRULED 
on another point in AIR 1935 All 
599: 57 All 977 (FB)) ** AIR 1965 All 
498: 1965 All LJ 58 (FB). 

(f) Circumventing law by indirect means. 

AIR 1954 SC 349 (352): 1955 SCR 
108 ** (1909) 32 Mad 242 (245, 252) 
(DB) ** AIR 1918 Cal 598 (599) 

(DB). 

(g) Presence of witness during examina¬ 
tion of previous witness. AIR 1934 
All 840 (841). 

(h) Instituting vexatious, obstructive or 
dilatory actions. Madh BLJ 1954 
HCR 1709 (1711) ** (1898) 25 Cal 
203 (206) (DB). (Vexatious delay or 
default.) ** AIR 1932 Mad 263 (264). 
(Repeated disobedience of Court 
orders — Defence struck off.) ** 
AIR 1965 Manipur 14 (16). (Amend¬ 
ment of pleadings which seeks to re¬ 
agitate the same questions and lead 
further evidence is an abuse of the 
process of the Court.) ** AIR 1963 
All 117 (118). 

[See also (1948) 1948-1 All ER 227 (229) 
** (1895) 15 All 84 (90) (FB) ** AIR 
1964 All 136 (138). (Refusal to allow 
point of law or jurisdiction to 
be raised for first time in second 
appeal in exercise of inherent 
power to prevent abuse of right of 
appeal — AIR I960 All 573, Foil.) •* 
AIR 1960 All 573 (575): 1960 All LJ 
314 J 

[See however (1913) 21 Ind Cas 781 

(781) (Mad) ** AIR 1924 Bom 90 
(93).] 

(i) Introduction of scandalous or ob¬ 
jectionable matter in proceeding. 
AIR 1951 Kutch 23 (25) ** (1880) 
5 Cal 707 (710) ** (1899) 22 Mad 
155 (158) (DB). 
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(j) Executing decree manifestly at vari¬ 
ance with its purpose and intent. 
AIR 1918 Pat 352 (354): 3 Pat L 
Jour 435 (DB). 

(k) Institution of suit by puppet plain¬ 
tiff. AIR 1951 Cal 563 (367‘ 

(l) Institution of suit in name of firm 
in defiance of majority by one part 
ner. AIR 1954 Cal 409 (412). 

(14) Agreement to litigate in particular 
Court — Contract binding on parties — 
Previously instituted suit at a place not 
agreed with amount to abuse of process of 
Court. 196? All LJ 464. 

(15) Act done or proceeding taken as of 
right and in due course of law, is not an 
abuse of process of Court simply because 
it is likely to embarrass another. AIR 1952 
Orissa 120 (125): ILR (1951) Cut 543 (FB) 

•* AIR 1949 Pat 68 (68) ** AIR 1942 Lab 
119 (120) ** (1910) 8 Ind Cas 474 (475) 
llipp Bur) •* AIR 1915 Mad 608 (612) 

(DB). 

[See AIR 1957 Madh B 95 (95) ** AIR 
1957 Raj 248 (250).] 

tl6j Abuse 0 . process of Court is not 
grci;nd on which person who is within 
terms ol statute can be deprived of rigln 
com erred by statute. AIR 1916 PC 61 
(65): 44 Cal 535: 44 Ind App 11 ** tl95i 
4 Sau LR 90 (94) ** AIR 1915 Mad 461 
(463). 

(17) Failure to conform to mere rule of 
practice is 10 I an abuse of process in 
every case. AIR 1928 Mad 522 (523) (DR). 
[See also AIR 1929 Nag 251 (254): 27 
LR 102 iFB).] 

1 18) Expression “abuse of the process” 
relcrs only Lu some process ol Court such 
us .i writ of attachment, taken maliciously 
to the injury ol another. (1909) 32 Mad 
•<*12 (250) (DB). 

(19) If the suit can possibly proceed to 
trial on such allegations as have been made 
>n the plaint then the Court should pro 
ceed to try it, raise appropriate issues there¬ 
in and allow evidence to be led and 
P** a decree in the suit on the merits 
such as may be called for. Dismissal of 
• suit under the provisions of Section 151, 
L. P. Code, or under any other provision 
under such circumstances would he justi- 
ned m an extreme case where the plaint 
discloses no cause of action or where the 
conduct of a party amounts to a clear 
*Pase of the process of the Court. AIR 
1963 Raj 106 (109, 110): 1962 Raj LVV 696. 

l20) Suit for possession of land — Con- 
•tnictmn during pendency of suit — De- 
lendant giving undertaking to demolish 
cousl ruction — Decree directing removal 
°t building can be passed under inherent 
powers — Not to grant relief would be 
permit an abuse of the process of the 
Court. 1959 All LJ 221 . 

(if n* ®' x P un R* n 6 °* objectionable matter.— 

tl) Power to expunge remark■> is extraordi¬ 
nary power and can be exercised only when 


clear case is made out — Question 
to be considered is not whether another 
Judge would have made those particular 
remarks but whether Judge in making 
those remarks has acted with impropriety. 
AIR 1967 SC 903 (907): (1967) 1 SCR 454. 

»2) The High Court has power to ex¬ 
punge a part of a judgment ol a Court sub¬ 
ordinate to it. But a Division Bench or 
a Fuller Bench of the High Court has no 
power to delete passages from the judg¬ 
ment of High Court delivered by a single 
J udge. 

But a finding can he given lb.;! 
the adverse comments made by the Judge 
were not warranted. AIR 1960 Mad 7 > 
(76): (1960) 1 Mad LJ 21 (DB). 

(3) Every Court has an inherent power, 
quite independently of Order 6, Rule 16, 
C. P. Code; to strike out scandalous matter 
in any record or proceeding. Under Sec¬ 
tion 151, the Court has power to expunge 
scandalous allegations which are irrelevant 
to the proceedings, even though they are 
contained in an affidavit. But the allega¬ 
tions v annot be scandalous, when they are 
relevant. AIR I960 Mad 161 (162): (1965) 
2 Mad LJ 477 ** AIR 1951 Kulch 23 (2 ot 
** (1880) 5 Cal 707 (710) ** (1899) 22 

Mad 155 (158) (DB). 

6. Criminal cases.— (1) Where question 

of forgery is before High Court on appeal 
from proceeding wherein document was 
held to he torgery, the High Court has in¬ 
herent power lo stay proceedings under 
Seelion 476, Cri. P. C. against parly 
who had produced the document pending 
disposal of appeal. AIR 1925 Lab 32.1 

(323). 

(2) The subordinate criminal Courts have 
got inherent powers even though there is 
no express provision in the code of Cri¬ 
minal Procedure, and this power would be 
exercised sparingly, with caution and hav 
ing due regard for the* rigorous tests laid 
down in Section 561-A of that Code. 1969 
Cri LJ 575 (577): 34 Cut LT 460 ** AIR 
1967 Orissa 182 (184): 1967 Cri LJ 1549: 
32 Cut I.T 1194. 

(3) Like all procedural laws the provi¬ 
sions ol the Criminal Procedure Code are 
designed to subserve the ends of justice 
and not to frustrate them. AIR 1968 Mad 
117 (131, 132): (1968) 1 Mad LJ 480 (DB). 

(4) Appellate Judgments — High 
Court has no power to review on the 
ground ol discovery of fresh evidence 
Section 561-A, Criminal P. C. merely pre¬ 
serves the inherent powers of High Court 
in Criminal matters just as Section 151 
does in civil matters. AIR 1962 All 193 
(196): 1962 (1) Cri LJ 390: 1961 All LJ 
509 (DB). 

7. Contempt of Court, proceedings for.— 

(1) High Court has inherent power to 
punish lor contempt of Court and that 
power is not atTected by Codes of Civil 
or Criminal Procedure. (1936) 40 Cal WN 
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1285 (1289, 1292) *• AIR 1969 Pat 72 

(79) . 

(2) High Court can enforce its order.* 

but cannot arrest for contempt person out¬ 
side its general jurisdiction. (1936) 40 

Cal WN 1285 (1289, 1292). 

(3) High Court has jurisdiction to award 
costs in criminal prosecution for contempt 
and has inherent jurisdiction to order its 
recovery on lines on which decrees are 
executed by Civil Court. AIR 1956 All 79 

(80) ** AIR 1935 All 1013 (1014): 58 All 
374 (DB). 

(4) High Court has power to punish con¬ 
tempt of itself by summary proceedings. 
AIR 1940 Sind 239 (241): ILR (1941) Kar 
3 (FB). 

(5) Ordinarily the High Court would be 
disinclined to allow its inherent power to 
punish for contempt of Court to be invok¬ 
ed at the instance of a party on the mere 
ground that his opponent has raised in¬ 
correct or even false pleas. AIR 1969 Delhi 
6 (7). 

8. Proceedings under Press (Emergency 
Powers) Act (since repealed).— (1) inhe¬ 
rent powers of High Court under Sec¬ 
tion 151 cannot be invoked to relieve a 
person of consequences of his default in 
depositing security ensuing under Sec. 12 
of Press Emergency Powers Act. (1951) 
52 Cri L Jour 880 (882) (Lah) (FB). 

9. Insolvency Court.— (1) Insolvency 

Court has inherent powers to pass just and 
necessary orders in cases not provided for 
by Insolvency Act. AIR 1940 Rang 156 
(156): 1940 Rang LR 392 ** AIR 1933 Pat 
84 (87): 12 Pat 163 (DB). 

(2) Insolvency Court has power to grant 
ad interim protection before adjudication. 
(1910) 6 Ind Cas 95 (97) (DB) (Cal). 

(3) Insolvency Court has power to recti¬ 
fy mistakes in its proceedings. AIR 
1934 Lah 177 (178) ** AIR 1934 Mad 31 
(31) (DB). 

(4) Insolvency Court has power to set 
aside ex parte order obtained by fraud oi 
misrepresetation. AIR 1937 Lah 631 (631, 
632). 

(5) Insolvency Court cannot stay execu- 
tion sale going on in another Court. AIK 
1917 Mad 945 (946) (DB). 

(6) Executing Court may, on claim by the 
official Receiver under Section 51 or Sec¬ 
tion 52 of Insolvency Act, stay execution 
under its inherent powers. AIR 1924 Sind 
69 (71). 

(7) Applicant entitled to order of adjudi¬ 
cation as of right under Insolvency Act 
cannot be refused adjudication under inhe¬ 
rent power on the ground of an al.use of 
process. AIR 1916 PC 64 (65): 44 Ii d App 
11: 44 Cal 535. 

(8) Insolvency Court cannot invoke Sec¬ 
tion 15* and take action under Section 4, 
Provincial Insolvency Act when that juris¬ 
diction is lost as a result of order of annul¬ 


ment. AIR 1949 Nag 39 (41): ILR (1948) 

Nag 284. 

(9) Court can under this section restore 

petition dismissed upon compromise be¬ 
tween petitioning creditor and debtor and 
substitute another creditor as petitioner 
where dismissal has resulted in injustice to 
other creditors. AIR 1953 Mad 993 (995) 

** AIR 1963 Mad 367 (368, 369): (1963) 
1 Mad LJ 333. 

(10) Application falling under Section 4, 
Provincial Insolvency Act, made to Court 
— Application dismissed for default of 
appearance of applicant — Applicant not 
aware of date of hearing — Neither O. 9, 
R.9 Civil P. C., nor Art. 163, Limitation Act 
(1908) is attracted — Application can be 
restored under Section 151, Civil P. C. AIR 
1964 Bom 40 (41) : 65 Bom LR 432. 

(11) Section 75 (2) of the Presidency 

Towns Insolvency Act can be extended 
so as to vest jurisdiction in the High Court 
to grant further sums to the insolvent and 
his family for their support or in considera¬ 
tion of the insolvent’s services. Section 151 
will also come into play. AIR 1967 Mad 
399 (399): (1967) 2 Mad LJ 305. 

10. Legal Practitioners Act, cases 

under.— (1) Although there is no express 

provision for review of order made under 
Legal Practitioners Act, High Court has in¬ 
herent power to restore pleader whose 
nume has been struck off rolls. AIR 1935 
All 321 (322) (FB) ** AIR 1934 Oudh 140 
(142) (SB) ** AIR 1968 Punj 328 (331): 
1967 Cur LJ 954 (DB). 

(2) Court which under Section 41, Legal 
Practitioners Act has power to remove 
person from practice has also power to 
rescind order so removing him from prac¬ 
tice by reason of provisions of Section 21, 
General Clauses Act. AIR 1934 Oudh 140 
(142) (SB). 

(3) Irrespective of any enactment. High 
Court as Court of record has inherent 
power to grant permission to advocates to 
appear in particular civil cases. AIR 1951 
Hyd 140 (143, 148, 150, 153, 158, 160, 161, 
162): ILR (1951) Hyd 689 (FB). 

11. Appeal.— (1) No appeal lies as- an 

appeal from an order under Section 161. 
AIR 1953 SC 23 (27): 1953 SCR 136 ** 

AIR 1958 Madh Pra 391 (393) ** AIR 1958 
Pat 618 (619) ** AIR 1958 Pat 547 (548) 
** AIR 1957 Him Pra 61 (64) ** 1957 
BLJR 740 (742) ** AIR 1955 Orissa 16 (16) 
(DB) ** AIR 1948 All 19 (20): ILR (1947) 
All 582 (FB) ** AIR 1968 Pat 48 (49) •* 
(1968) 70 Punj LR 354: 1968 Cur LJ 265 
•* AIR 1966 Cal 310 (311). (Remand order 
under Section 151.) ** ILR (1966) 2 Cal 
91. (Order of remand under Sec¬ 
tion 151.) ** AIR 1965 Cal 547 (549, 650, 
551) ** AIR 1965 Mys 34 (35): (1904) 1 

Mys LJ 242 ** AIR 1964 Pat 542 (543) 

(DB) ** AIR 1964 Pat 483 (484): 1964 

BLJR 727 (DB) ** AIR 1963 Madh Pra 9 
(10): 1963 Jab LJ 104 ** AIR 1962 Orissa 
46 (46): 27 Cut LT 107 ** ILR (1960) Cut 
118. 
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(2) If order under Section 151 amounts 
to decree within definition of Section 2, 
sub-section (2), appeal will lie under Sec¬ 
tion 96. AIR 1948 Mad 452 (453) (DB) *♦ 
AIR 1940 Nag 349 (354): ILR (1940) Nag 
538 (DB) ** AIR 1923 Cal 606 (607) (DB) 
** AIR 1928 Cal 218 (219) (DB) ** AIR 
1935 Pat 49 (51) (DB). 

(3) If order made in execution under 
Section 151 falls within Section 47, appeal 
and second appeal will lie therefrom. AIR 
1950 Mad 640 (641) (DB) ** AIR 1943 Nag 
335 (339): ILR (1944) Nag 370 (DB) ** 
AIR 1937 Cal 152 (156): ILR (1937) 1 Cal 
637 (DB). 

[See AIR 1953 SC 23 (27): 1953 SCR 

136.3 

[See also AIR 1950 All 580 (581): ILR 
(1951) 2 All 375 (FB).] 

(4) Order under Section 151 can be 
challenged under Section 105 if it affects 
decision of case on merits but not other¬ 
wise. AIR 1934 Lah 312 (312). 

(5) Order of remand can always be 
challenged in appeal from final decree 
under Section 105 and hence no revisiou 
against order will lie. AIR 1957 Raj 71 
(73): ILR (1957) 7 Raj 496. 

[See however AIR 1966 Pat 209 (213, 

214): 1966 BLJR 270 (FB). (Second appeal 
— Remand by Single Judge of High Court 
—Decree passed by first appellate Court 
after remand — Appeal to High Court 
from such decree — In this appeal remand 
order challenged as being erroneous. 

Held, that Bench, hearing this appeal 
being of co-ordinale jurisdiction, could not 
set aside remand order.)] 

(6) It is for the respondent, who raises 
the preliminary objection, that the appeal 
against the order of remand is incompetent 
on the assumption dial it was passed under 
Section 151, to prove that such order was 
passed only under Section 151, but not 
under Order 41, Rule 23 as when the order 
is silent about the provision under which 
it was passed i‘ must be presumed to be 
referable to the specific provision of the 
Code, viz.. Order 41, Rule 23. AIR 1969 
Andh Pra 216 .220). 

(7) If order appealed from is silent Court 

must decide win u*r it was passed under 
Section 151 or under any other provision 
of Code, in order to ascertain whether 
appeal lies therein m. AIR 1956 Raj 43 
(44, 45): ILR (1955) 5 Raj 143 ** AIR 

1951 Pepsu 130 (132): 2 Pepsu LR 649 
(DB) ** AIR 1930 Mad 158 (159): 53 Mad 
395 (DB) ** AIR 1926 Pat 516 (516) (DB' 
** (1967) ILR 46 Pat 1171. (Order recall¬ 
ing dismissal oi execution case for default 
held was one under Section 151.) 

(8) If order purports to be under appeal¬ 
able provision, though wrongly, appeal will 
lie therefrom. AIR 1928 Lah 341 (341) 

AIR 1932 Pat 317 (319): 11 Pat 553 (DB). 

[But see AIR 1957 Him Pra 61 (64) *♦ 

AIR 1940 Nag 349 (351, 352): ILR (1940; 


Nag 538 (DB). (AIR 1936 Nag 8: 31 Nag 
LR Sup 72, OVERRULED.)] 

(9) Where order is made under Sec¬ 
tion 151 fact that jurisdiction analogous to 
that conferred by appealable provision is 
exercised, will not render it appealable. 
AIR 1917 Pat 495 (496, 497): 2 Pat L Jour 
361 (DB) ** AIR 1950 Mad 463 (468, 471, 
474) (FB). (AIR 1941 Mad 564, OVER¬ 
RULED.) ** AIR 1939 Oudh 273 (275): 183 
Ind Cas 709 (710) (DB). 

[But see AIR 1948 Cal 37 (38) ** AIR 
1943 Nag 172 (174): ILR (1943) Nag 699 ** 
AIR 1931 Cal 779 (781) (DB). (AIR 1927 
Cal 285, Followed.) ** AIR 1938 Nag 326 
(328): ILR (1939) Nag 350 (DB).] 

(10) Nature of an order is not to be 
determined by provision of law to which 
it may wrongly have been assigned and 
true test is what is the order itself. Thus, 
although Court may purport to act undei 
Section 151 in making amendment. Appel¬ 
late Court should deal with matter as 
appeal from amended decree. AIR 1939 
Sind 303 (304): ILR (1939) Kar 428 (DB). 

[See aiso AIR 1957 Him Pra 61 (64).] 

(11) Order refusing to exercise jurisdic¬ 
tion under this section is not a “judgment” 
within Clause 10 of Letters Patent (Patna) 
AIR 1933 Pat 139 (141, 142): 12 Pat 202 
(DB). 

(12) No appeal lies against order made 
under Section 151 refusing to issue injunc¬ 
tion against party restraining him from 
proceeding with earlier suit as it does not 
constitute a judgment within Clause 15 of 
letters Patent (Bombay). AIR 1953 Bom 
117 (119): ILR (1953) Bom 416 (DB). 

(13) Application for stay of proceedings 

under Hindu Marriage Act made under Sec¬ 
tions 10 and 151, Civil P. C. — Order 
refusing stay is not appealable under Civil 
P. C., or under Section 28 of the Ilinde 
Marriage Act. AIR 1967 Punj 148 (152). 

ILR (1967) 1 Punj 695 (DB) ** 1962 Jab 
LJ 371. 

(14) Where a preliminary decree was 
passed and an application was made for 
rehearing and modification or variation o' 
the preliminary decree invoking the in¬ 
herent jurisdiction of the trial Judge under 
Section 151, the order passed on such appli¬ 
cation would not be appealable. An appeal 
•lomthis preliminary decree however would 
lie. (1968) 72 Cal WN 318 (DB). 

12. Revision.— (1) Revision lies from 
order under inherent jurisdiction of Court 
AIR 1955 Raj 127 (128): ILR (1955) 5 Raj 
398 ** AIR 1957 Him Pra 61 (64) ** ILR 
(1955) 5 Raj 492 (494) ** AIR 1965 Mys 
34 (35): (1964) 1 Mys LJ 242 ** AIR 1964 
Orissa 156 (157): 32 Cut LT 76. (Trial 
Court disposing of suit on merits — 
Remand is under Section 151 — Revision 
lies and not appeal.) ** AIR 1963 Madh 
Pra 9 (10): 1963 Jab LJ 104 ** AIR 1963 
Orissa 186 (187): ILR (1963) Cut 841 ** 
AIR 1962 Raj 107 (108): 1961 Raj LW 218 
** ILR (1960) Cut 118. 
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Section 151 — Note 12 (contd.) 

(2) Where, Court exercises inherent juris¬ 
diction it will not be ordinarily interfered 
with in revision. ('56) AIR 1956 Bom 
598 (599) ** AIR 1954 All 43 (44) (DB) ** 
AIR 1953 Hyd 130 (131): ILR (1952) Hyd 
1001 (DB; ** AIR 1952 Pat 437 (438) * + 
1940 All WR (IlC) 62 (63) (DB) ** AIR 
1934 Cal 780 (781) (DB) ** (1967) ILR 46 
Pal 1171. (Court below wrongly thinking 
that execution case could not be dismissed 
for delault — Order recalling dismissal 
under Section 151 — Error not one ol 
jurisdiction.) ** AIR 1961 Assam 79 (80) 
ILR (1962) 14 Assam 166. 

[See also 1961 Ker LJ 1272. (Interim 
protection from arrest in execution ol 
decree against debtor pending his applica¬ 
tion lor adjudication — Inherent power — 
Refusal to grant protection — Not revocable 
either under Section 115, Civil P. C., or 
Article 227 of the Constitution.)] 

(3) When lower Court exercises its in¬ 
herent powers under Section 151, the 
Court ol revision is to see whether inherent 
powers were exercised in any of the 
manners prescribed under Section 115 —- 
High Court cannot independently invoke its 
powers under Section 151 as if there was 
no original order. AIR 1966 Orissa 58 159) 
32 Cut LT 1011. 

(4) Where executing Court in exercise ol 
its proper discretion under this section res¬ 
tored execution dismissed by it erroneously 
High Court acts in excess of its powers of 
revision in reversing that order and 
remanding case for further inquiry. AIR 
1953 SC 23 (28): 1953 SCR 136. 

(5) Revision will lie where Court 

(a) Refuses to exercise inherent jurisdic¬ 
tion when it ought to. AIR 1952 
Pat 260 (260) (DB) ** ILR (1951) 

I Cal 642 (644) ** AIR 1925 Cal 420 
(421) (DB) ** AIR 1919 Mad 14 (15). 

(b) Exercises inherent jurisdiction when 
it has no power to do so. AIR 1956 
Him Pra 37 (38) ** 1956 Raj LW 

II (12) ** AIR 1952 Cal 560 (562): 
ILR (1953) 2 Cal 11 (DB) ** AIR 
1952 Pat 478 (480): 31 Pat 737 (DB) 
** AIR 1952 Raj 157 (158) ** AIR 
1939 All 668 (669, 670) (DB) ** 
AIR 1929 Cal 158 (159) (DB) ** AIR 
1918 Pat 100 (103): 4 Pat L Joui 
20 (DB) ** AIR 1935 Cal 336 (338): 
62 Cal 61 (DB) ** 1961 Ker LT 431. 
(Sale in execution — Petition to set 
aside made beyond limitation — Sale 
set aside under Section 151 — Order 
is without jurisdiction — Revision 
lies.) 


[See AIR 1939 Sind 137 (142): ILR 

(1939) Kar 330 (DB).] 

(6) Where in remanding a case undei 
Section 151 there has been no material ir¬ 
regularity no revision will lie. AIR 1954 
Him Pra 73 (75). 

(7) No revision will lie against order of 
remand as the order can be challenged in 
appeal against final decree. AIR 1957 Raj 
71 (73): ILR (1957) 7 Raj 496. 

(8) No revision lies against refusal to 
exercise discretion under Section 151 when 
such refusal was made after judicial con¬ 
sideration of matter so that there is no 
question of jurisdiction involved. AIR 1935 
All 49 (49). 

(9) An appeal filed against an order 
under section may be trerted as civil revi- 
fion application. 1957 BL.1R 740 (742). 

SECTION 152 — SYNOPSIS 

1. Amendment of judgments, decrees or 

orders. 

2. Clerical or arithmetical mistakes, etc. 

3. Mistakes originating In pleadings. 

4. Mistakes originating anterior to 

the suit. 

5. Inherent power. 

6. “May.be corrected”. 

7. “At any time”. 

8. Court by which amendment can be 

made. 

9. “Ol its own motion”. 

10. Who can apply for amendment. 

11. Notice of amendment. 

12. Effect of amendment. 

13. Consent decree. 

14. Award. 

15. Suit to rectify mistake, if lies. 

16. Appeal. 

17. Revision. 

18. Review. 

1. Amendment of Judgments, decrees or 
orders. — (1) As a general rule a judgment, 
decree or final order, once drawn up and 
signed, cannot subsequently be altered, 
varied or amended in any manner even 
with the consent of the parties except on 
review or under Section 152. See O. 20, 
Rules 3 and 6. 

[See also AIR 1956 Raj 164 (165): ILR 
(1956) 6 Raj 736.] 

(2) Under Section 152 a clerical or arith¬ 
metical mistake or an error arising from 
an accidental slip or omission may be 
corrected by the Court. AIR 1955 Andhra 
215 (216) ** AIR 1957 Madh B 50 (52) 
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(DB). {Accidental omission to award future 
interest and to specify time for satisfying 
decree.) ** AIR 1953 All 485 (486) ** AIR 
1948 Bom 47 (49) (DB) ** AIR 1926 PC 
29 (30): 4 Rang 513. 

(3) Even though the decree is in confor¬ 
mity with the judgment power under Sec¬ 
tion 152 can be exercised where a mistaKe 
has crept in the judgment due io a mistake 
in pieauings. AIR 1927 Mad 435 (436). 

(4) Civil Judge as directed by superior 
Courts hearing iresh argument and passing 
considered judgment — Plaintiff appellant 
filing application lor amendment and not 
appeal — There was no scope lor amend¬ 
ment when the decree was in coniformily 
with judgment of Civil Judge. (1965) AIK 
1905 SC 1935 (1936). 

(5) A decree or order may be varied or 
amended in cases not falling under this 
section by a review of judgment or by an 
appeal trom the decree. (1950) 54 Cal VVN 
56t> (572) (PC) ** (1956) 58 Pun CR 101 
(104) ** AIR 1952 Cal 577 (578, 579) (DB). 

(6) Where Court can amenu a decree 
parsed by n, proper course is «-o app.y i^r 
amendment and noi to appeal, ILK il953) 

3 Haj 187 (188) ** AIR 1935 Cal 619 (620): 

65 L.al 181 (DU). (Omission to appeal does 
noi bar an application lor anieuument.) 

I See also AiK 1954 Mys 65 (/0): ICR 
(1953) Mys 521 (FB).J 

(7) Neglect to apply for amendment does 
not preclude a parly from obtaining same 
rc:u>i in appeal. (1885 j 7 Ail 606 (611) 
(FB). 

LSee also (1950) 54 Cal WN 568 (572) 

(8) An amendment should not be made 
if it will have effect making decree diller 
from judgment. 11 same mistakes are made 
in both the judgment and decree, both 
should be amended and not the decree 
alone. AIR 1915 Mad 939 (940) ** (1911) 

11 Ind Cas 896 (897) (DB) (All) ** (1907) 

31 Bom 447 (449) (DB) ** (1939) 41 Pun 
LR 119 (120). 

(9) Principle of ‘res judicata’ has no 

application to correction of accidental 

errors or mistakes in decree. AIK 1953 
All 485 (487). 

(10) A decree may be amended though 
applicant's pleader may have signed the 
decree. AIR 1925 Oudh 373 (373) (DB). 

(11) Court has no power to annul decree 
or order itself under Section 152. AIR 
1919 Low Bur 151 (153): 9 Low Bur Rul 
263. 

112) Proceedings before Special Judge 
under the U. P. Encumbered Estates Act 
(25 of 1934) — Section 152 will apply. 
AIR 1950 All 229 (230) (DB). 

(13) An amendment petition being an 
independent proceeding will be governed by 
the law prevailing on date of petition and 
not on date on which order sought to 
amended was passed. AIR 1952 SC 409 


(410): 1953 SCR 752: ILK (1953) Patiala 

9 

(14) An application under this action to 
amend a decree after sale is n°t aflccted 
by provisions of Order 21, Rule 92. AIK 
1953 All 485 (487). 

(15) Though Section 29 (5) of the W B. 
Tenancy Act gives power under Sec¬ 
tions 151 and 152, to Rent Controller an 
order cannot be justified under Section 29 
(5) if the conditions necessary to exercise 

power under Sections 151 « n ^ o _ 15 ' 2 0 oaVi 

absent. (1966) AIR 1966 SC 935 (939). 

(1966) 1 SCR 235. . . 

(16) Though a date was not originally 

fixed before which the vendee was to pay 
the sale amount to the vendor and get a 
conveyance from the latter in a decree or 
specific performance of an agreement to 
sell it is only an accidental omission »nu> 
therefore, the Court has jurisdiction under 
Section 152, Civil Procedure Code, to h* 
dale subsequently for the performance 


of the contract by the plaintiff though the 
application was filed under Section 151, 
Civil Procedure Code. (1961) 2 Andh VVR 

54 |54) 

(17) Where a personal decree under 
Order 34, Rule 6 provides lor contractual 
rate of interest which is in excess of that 
allowable under the statute, rebel can be 
given by allowing amendment of the decree 

and judgment even if an »P pea j. 

been filed. AIR 1959 Andh Pra 619 (622). 

(18) A plain and inexcusable error in > 
decree must be corrected unless law 
forbids it. An error of passing a decree 
against a Government when no rebel was 
claimed by the plaintiff against the Gov¬ 
ernment can well be brought within t 
nurview of Sections 152 and 153. AIR 
1966 Andh Pra 329 (331): (1966) 2 Andh 

%% (19)' ^Execution proceedings — Defendant 
company going into liquidation before■P as *‘ 
ing of decree against it — Amendment ol 
description of defendant in execut.on p^ 
ceedings is permissible. AIR 1964 Cal 
(43): 67 Cal WN 601 (DB). 

(20) A decree in a maintenance suit is 
not“ final in the sense, that the rate once 
fixed by it, cannot be altered under any 
circumstance. Section 25 of the Hindu 
Adoptions and Maintenance Act. 19o6 
which specifically empowers Courts to 
effect alterations in such decrees according 
to changed circumstances, is a statutory 
recognition of such power to be exercised 
in proper cases. 1961 Ker LJ 465 (466): 
1961 Ker LT 455. 

(21) Death of plaintiff pending suit — 
Application for substitution made — 
Orders thereon not passed — Suit com¬ 
promised and decree passed — Decree 
stood in name of deceased — Decree »s 
nullitv — Subsequent amendment cannot 
validate it — Suit must be treated as pend¬ 
ing ‘ (1962) AIR 1962 All 541 (542): ILR 
(1961) 2 All 663 ** AIR 1963 Ker 263 
(264): 1962 Ker LT 673 (DB). 
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(22) Section 162 does not use the word 
“inaccuracy” occurring in Madras High 
Court Original Side Rules, Order 17, 
Rule 15. Even the inaccuracy must be 
manifest on the face of the record just like 
a clerical or arithmetical error. So a 
decree for cost when the ‘inaccuracy* was 
not manifest cannot be amended. AIR 
1960 Mad 664 (566, 567): (1960) 2 Mad LJ 
650 (DB). 

(23) The object of allowing amendments 
under Section 152, Civil Procedure Code is 
to provide a remedy for casual omission or 
ne &li£ence of ministerial officers of the 
Court in preparing decrees of Courts even 
though they bear the signatures of the 
presiding officers concerned. The object is 
to harmonise the decree with the judgment 
sought to be enforced by it; the test for 
deciding whether an amendment should be 
allowed is whether the decree represents 
the intention of the Judge who made it. 
AIR 1959 Punj 88 (89): 60 Pun LR 185. 

(24) Where an order of remand finally 

disposes of an appeal, the appellate Court 
becomes functus officio and cannot there¬ 
after make any further order in it or inter¬ 
pret its earlier order except on review of 
under Section 151 or 152. (1966) 1966 All 

LJ 1108 (1109). 

(25) Amendment of decree under Sec¬ 
tion 151 or 152 does not bring about any 
change in the date of decree and time 
for filing an appeal against the decree runs 
from the date of the decree and not from 
the date of amendment. AIR 1969 Ker 
183 (185): 1968 Ker LT 969. 

(26) Decree strictly in conformity with 
judgment — Amendment of decree to 
rectify judgment defective on merits — 
Not permissible. AIR 1962 Ker 6 (7): 1961 
Ker LT 349. 

2. Clerical or arithmetical mistakes, etc, 

— (1) Before exercising powers under Sec¬ 
tion 152, Court must satisfy itself that a 
clerical error, etc., has occurred, which is 
apparent on the face of the record or from 
the evidence adduced before it. AIR 1945 
Mad 230 (230). 

(2) Where a direction is inadvertently 

omitted, the decree may be amended by 
adding the direction or provision. ILR 
(1953) 3 Raj 187 (188). (Direction as to 
costs.) ** AIR 1958 Andh Pra 768 (773): 
ILR (1958) Andh Pra 553 ** AIR 1956 Nag 
239 (240): ILR (1956) Nag 535 (DB). 

(Direction as to interest.) ** (1910) 37 Cal 
623 (625): 37 Ind App 133 (PC). (Do.) ** 

AIR 1955 All 159 (161): ILR (1954) 2 All 
617 (FB). (Omission to include relief 
claimed.) 

(3) Inadvertently recording order of dis¬ 
missal instead of order decreeing suit or 
appeal can be corrected under Section 152 
AIR 1915 All 323 (324) ** (1957) 10 Cal' 

L Jour 21 (25) ** AIR 1924 Oudh 144 
(144). 

(4) Inadvertently misdescribing property 
covered by decree or judgment can be cor¬ 


rected under Section 152. AIR 1954 Pal 
108 (109) ** AIR 1953 Mys 43 (43) ** AIR 
1950 Mad 751 (752) ** AIR 1915 Cal 686 
(587) (DB) ** AIR 1918 All 78 (78) (DB) 
AIR 1968 Manipur 22 (23) ** (1966) 1 
Mys LJ 153 (154): (1966) 5 Law Rep 662. 

(5) Judgment accidentally including the 
property of a stranger — Error can be 
corrected. AIR 1929 All 147 (147): 50 All 
859. 

( 6 ) Passing a personal decree against 
the legal representatives of a party is an 
accidental slip. AIR 1940 Cal 202 (203); 

*LR (1939) 1 Cal 305 *» AIR 1923 Bom 
414 (415) (DB). 

(7) Passing an erroneous order as to 
costs by oversight — Error can be correct* 

M* 167 {168 > : ILR < 1963 > 

Mys 546 ** AIR 1935 Oudh 369 (371): 11 
Luck 150 (DB) ** AIR 1966 Orissa 225 
(226): (1965) 7 OJD 275. 

r..»T U T AI /5i j 961 ° rij l sa 18 (19): 26 
. ut Li I 153. (Order passed without notice 
is one without jurisdiction.)] 

( 8 ) Final judgment affirming prel iminar y 
decree — Affirmation not referred to in 
final decree drawn up — Defect can be 
corrected under Section 152. AIR 1953 

7£rV C ° 220 (222): ILR (1953) Trav-Co 89 
(FB). 

£ ai,u ?e l ? pass a decree consistent 
with the statutory provisions amounts to 
an accidental slip which could be correct* 

(336) nder SeCtlOD 152 ' ILR (1953) Punj 333 

UO) Appellate Court dismissing suit in 
toto instead of dismissing it only against 
appealing defendant — Mistake can be 
corrected. AIR 1938 Mad 573 (575) (DB). 

(11) Where by oversight name of a 
wrong person is inserted in decree as 

° f a “ ,n °r party, the mistake 

U& " AIR 

( 12 ) Case of real non-representation of 
minors by proper guardian — I t is a 

„ ec } . of su bstance and hence cannot be 
cured by substituting name of the proper 

SKfiSn uo59 r ). section - AIR 1928 

^3) Section 152 does not apply where 
there is no question of clerical or arith¬ 
metical mistakes or errors arising from 

r* C Vi5ii a i«? ,ps and omis sions. (1950) 54 
£ al WN 368 (572) (PC) ** AIR 1956 Pepsu 

< 19 “) Patiala 191 (DB) ** 

^i R ,A 9 v 55 ^ S i 2 (3) ** AIR 1954 Madh B 
ILR [1954) Madh B 227 ** AIR 
1952 Cal 577 (578, 579) (DB). (Intentional 
omission does not give power to correct 
under section.) 

(14) Order passed under an erroneous 
impression as to facts of case — Error 

?n- e f come under Section 152. AIR 

19o6 Orissa 165 (167) (DB) ** (1956) 58 

Ru “ LR 191 (104) ** AIR 1920 Pat 743 

(744): 5 Pat L Jour 253 (DB). 

(15) The test to determine whether the 
slip or omission is accidental or not is to 
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Section 152 — Note 2 (contd.) 
see whether the order as it stands re¬ 
presents the intention of the Judge at the 
time he made it, and if it does, then, a 
mistake in it cannot be treated as an 

accidental slip or omission. AIR 1942 Oudh 
226 (229): 17 Luck 739 (DB). 

(16) An amendment allowing a correct 
description of property which completely 
alters the plaint and the decree and the 
deed on which the plaint is based, cannot 
be said to be the correction of a clerical 
mistake in the judgment. AIR 1934 All 
100 (101) (DB). 

(17) Decree correct when passed — 
Decree cannot be corrected on ground of 
subsequent event entitling party to larger 
relief. 1951 Ker L Tim 207 (209). 

(18) The omission to consider the effect 
of the Constitution (Fourth Amendment) 
Act cannot be said to be a “clerical mis¬ 
take or error arising from any accidental 
slip or omission”. AIR 1958 All 154 (157): 
ILR (1957) 2 All 88 (DB). 

(19) Arithmetical mistake is mistake of 
calculation, clerical mistake is of writing or 
typing. An accidental slip or error is 
an error due to careless mistake nr omis¬ 
sion unintentionally made. Such mistake 
should be apparent on the lace of the 
record, it should not depend on its dis¬ 
covery on elaborate arguments on questions 
of law and fact. AIR 1966 SC 1047 (1049): 
(1966) 3 SCR 99. 

(20) Application under Section 37-A (8), 
Bengal Agricultural Debtors Act (7 of 1936) 
— Order for restoration of possession pass¬ 
ed before passing order setting aside auc¬ 
tion sale — Omission to pass order setting 
aside sale due to accidental slip cannot be 
rectified by amendment as it will amount 
to passing a new order. (1956) 60 Cal WN 
367 (375) (DB). 

(21) Omission to dispose of an issue as 
to mesne profits — Mistake not of an acci¬ 
dental or clerical nature — Cannot be cor¬ 
rected by invoking this section; the only 
remedy is by way of appeal or review. 
AIR 1968 Assam 66 (67) (DB). 

(22) Where a District and Sessions 
Judge, duly empowered to hear an appeal 
under the provisions of law, described him¬ 
self in his order as “District Judge,’ 
omitting the words “and Sessions,” the 
omission is a mere irregularity, which can¬ 
not affect the merits of his decision, or 
vitiate the order. AIR 1968 Delhi 299 
(304): (1968) 70 Pun LR (D) 195. 

(23) Where direction as to interest is in¬ 
advertently omitted the decree or order can 
be amended by adding any appropriate 
direction under Section 152. AIR 1966 
Madh Pra 270 (273): 1967 MPLJ 733 (DB). 

(24) Omission to pass order under Sec¬ 

tion 39, Companies Act, while delivering 
judgment under Section 38 — Omission 

subsequently corrected by second order — 
Second order held legal—Such an acciden¬ 
tal slip comes within Section 152. AIR 


1961 Orissa 188 (195): (1962) 32 Comp Cas 
908. 

(25) An accidental omission made in the 
judgment falls within the purview of Sec¬ 
tion 152 and it is the duty of the Court 
to correct the mistake made by it. The 
omission to make an order contemplated 
by Order 20, Rule 12 (1) (c) is an acciden¬ 
tal slip and it ought to be corrected by 
the Court. AIR 1963 Pat 158 (159): 1962 
BLJR 512 (DB). 

(26) Suit for possession of land — Er¬ 

roneous arithmetical calculation of area of 
land in decree — Claim for amendment of 
decree by application under Sections 151/ 
152 — Claim can be granted though grie¬ 
vance also redressable by appeal against 
the decree. AIR 1966 Punj 212 (213): 67 

Pun LR 172 (DB). 

3. Mistakes originating in pleadings.— 

(1) A Court can, under Section 152, amend 
clerical error in a decree although the 
error may have first occurred in the par¬ 
ties’ pleadings and may have been merely 
copied from them in the decree : it is not 
necessary to first amend the pleadings in 
such a case. AIR 1954 Pat 108 (109) ** 
AIR 1957 All 133 (134). 

[But see AIR 1919 All 264 (265) (DB) 
** AIR 1927 All 585 (585) (DB) ** AIR 
1946 Cal 336 (336, 337).] 

(2) Court has power to correct a mistake 
which has crept into the decree from the 
plaint when rights of third parties have 
not intervened and no prejudice has been 
alleged as a result of the mistake in the 
plaint. ILR (1951) 2 Cal 407 (409) (DB) 
** AIR 1961 Andh Pra 508 (510): (1961) 

1 Andh WR 313. 

4. Mistakes originating anterior *o the 
suit. — (1) Under Section 152 accidental 
mistakes may be amended even though they 
may have an origin anterior to the 
suit and may have been merely repeated 
in the decree. AIR 1941 Mad 940 (940). 
(Extent mentioned in mortgage deed mis¬ 
taken.) 

[But see AIR 1948 Mad 13 (15): ILR 

(1948) Mad 263 (DB).] 

(2) Insertion of wrong survey number in 
mortgage deed and error repeated in plaint 
and decree — Court has ample power to 
rectify the error. AIR 1950 Mad 751 (752) 
** AIR 1931 Mad 260 (266) ** AIR 1932 
Mad 275 (278, 279) (DB) ** AIR 1960 J 
and K 37 (38). (Obiter :— Remedy to 
correct the error by way of a separate suit 
is not available to the plaintiff.) 

[But see AIR 1948 Mad 13 (15): ILR 
(1948) Mad 263 (DB).] 

(3) Section 152 does not apply to mis¬ 
takes originating anterior to suit and a suit 
for rectification would be appropriate re¬ 
medy. ILR (1953) 3 Raj 914 (921) (DB) 
** AIR 1958 Raj 276 (279): ILR (1958) 8 
Raj 885 (DB) ** (1912) 8 Nag LR 13 (16). 

(4) There is no reason for restricting the 
scope of Section 152 to correction of errors 
made by the Court itself. Indeed mistakes 
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having their origin anterior to the suit 
and repealed in the decree have them¬ 
selves been corrected by exercise of juris¬ 
diction under this section. AIR 1959 Ker 
386 (386j: 1959 Ker LT 165. (AIR 1944 
Oudh 5 and 61 Mad LJ 805 and (1950) 1 

Mad LJ 120, Relied on.) 

5. Inherent power.— (1) Even in cases 

not falling within Section 152, a Court has 
inherent power to amend its decree when 
it is at variance with the judgment. AIR 
1953 Vind Pra 2 (3) ** (1910) 37 Cal 649 
(657) ** AIR 1932 All 587 (589): 54 All 800 
(DB) ** AIR 1924 Cal 895 (898) (DB) ** 
(1966) 2 Mys LJ 735 (738): 10 Law Rep 
491. 

(2) When the decree does not correctly 

express what was really decided and in¬ 
tended by the Court, the Court has an in¬ 
herent power to amend the decree so as 
to carry out its own meaning. AIR 1944 
PC 46 (50): 76 Ind App 65: ILR (1944) Nag 
597: ILR (1944) Kar (PC) 185 ** AIR 1950 
Trav-Co 56 (56) (FB) ** AIR 1931 PC 104 
(106): 58 Ind App 141: 58 Cal 1281 ** 

(1966) 32 Cut LT 733 (740): ILR (1966) 
Cut 556. 

(3) Suit for a certain sum against two 
defendants — Judgment in favour of plain¬ 
tiff as prayed — Decree making one of de¬ 
fendants alone liable — Decree can be 
brought in conformity with judgment. 
(1892) 15 Mad 403 (404) (DB). 

(4) Where the judgment gives a mort¬ 
gage decree but the decree is wrongly 
drafted so as to give the decree-holder only 
a charge on property, the decree may be 
amended so as to agree with the judgment. 
AIR 1916 Mad 520 (521) (DB). 

(5) Where identity of judgment-debtor is 

definite but the Court has misdescribed his 
name in decree the mistake can be correct¬ 
ed under inherent powers. 1956 Madh BLJ 
131 (132). (AIR 1954 Madh B 14: ILR 

(1954) Madh B 227; AIR 1933 Bom 200 and 
AIR 1935 All 914, Foil.) 

(6) An order dictated though intended 
to be reconsidered was signed inadvertently 
— Order set aside under its inherent 
powers. AIR 1933 All 49 (49). 

(7) Where decree is in accordance with 
judgment and there is no clerical or arith¬ 
metical mistake or accidental slip or omis¬ 
sion, Court has no power, either under 
Section 152 or under its inherent jurisdic¬ 
tion, to amend it. AIR 1956 Orissa 165 
(167, 168) (DB). 

(8) Where a judgment is passed against 
G and the decree agrees with the judgment, 
it cannot be amended so as to convert it 
into a decree against G and another per¬ 
son. AIR 1917 All 166 (167) (DB) ** AIR 
1916 Pat 45 (46) (DB). 

(9) The High Court or Federal Court has 
no power under Section 151 or Sec. 152 
to vacate the certificate granted under Sec¬ 
tion 205 of the Government of India Act 
which was correct at the time it was given. 


because of some subsequent event. AIR 
1940 FC 7 (8): ILR (1940) Kar FC 45: 1940 
FCR 31. 

(10) An Appellate Authority under the 
Industrial Employment (Standing Orders) 
Act has no power under Section 151 or 152, 
Civil P. C., to correct mistakes in standing 
orders finally certified by it under Sec¬ 
tion 6 (1) of the Act. AIR 1958 Pat 427 
(430): 36 Pat 1162 (DB). 

(11) Where there is a right of appeal 

and the party can obtain relief in the 
Court of appeal ordinarily it is not open 
to trial Court to set aside its own order 
unless it is permissible, inter alia under 
Section 152 — Inherent powers of Court 

cannot be invoked in such cases. AIR 1962 
Andh Pra 506 (510): (1962) 1 Andh WR 
405 (DB). 

(12) Appeal filed in forma pauperis — 

Court issuing notice to respondent without 
complying with Rule 1 (2) — Question 

under Rule 1 (2) considered in presence 
of respondent — Court held had jurisdic¬ 
tion to correct its error — In the absence 
of any vested interest accruing to the other 
parly a Court has inherent jurisdiction al 
ways to correct its own error. (1962) 1 

Mad LJ 420 (421). 


(13) Inherent power — Every authority, 
judicial or administrative, has inherent 
power to correct clerical or arithmetical 
error. (1967) ILR 46 Pat 242 (244) (DB). 


(14) A District Judge has no jurisdiction 
in the exercise of his powers under Sec¬ 
tions 152 and 151, to modify original orders 
passed by a subordinate Court when an ag¬ 
grieved party can seek proper relief, 
by way of review, revision or appeal. A 
Civil Court is not entitled to use its in¬ 
herent powers in such cases even for the 
ends of justice or for preventing abuse 
of the process of the Court. (1966) 1966 

Cur LJ 554 (556) (Punj). 


(15) Statement not made by Girdawar 
attributed to him inadvertently by Court in 
orc * er Plaintiff seeking amendment — 
Amendment can be allowed in exercise of 
power under Section 151. 1968 Hash LJ 


6. “May.be corrected.”— (l) 

The power of correction under this section 
is left to the discretion of the Court to be 
exercised in view of the peculiar facts of 
each case. AIR 1951 Mad 877 (878, 879) ** 
AIR 1925 All 187 (188): 47 All 44 (DB) ** 
AIR 1932 Cal 563 (564, 566. 567). 

[But see AIR 1924 Cal 895 (897) (DB).] 

(2) A decree could be brought into eom- 
formity with the judgment even after the 
lapse of years and the only limitation is 
that the Court may deem it inexpedient or 
inequitable to exercise its power where 
third parties have acquired rights bona 
fide under the erroneous decree. (1940) 44 
Cal WN 708 (708) (DB) ** AIR 1933 Cal 
627 (629): 60 Cal 753 (DB). 

(3) It would not ordinarily be a proper 
use of discretion by the Court to amend 
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a decree after its execution has become 
barred by limitation. (1954) 1LR (1954) 
Mys 340 (341). 

(4) Unless it will be inequitable to do 
so, mistakes in judgments due to accidental 
slips or o mis sions should be corrected. AIK 
1942 Oudh 226 (230): 17 Luck 739 (DB). 

7. “At any Ume.”- (1) There is no 
limitation for an application for amend¬ 
ment under this section. AIR 1953 Ail 
485 (486) ** AIR 1929 Oudh 385 (388): 4 
Luck 562 (FB) ** (1937) 41 Cal WN 1330 
(1331) (DB) ** AIR 1962 Pat 116 (119): 

1962 BLJR 622. 

(2) Errors arising from accidental slip 
can be corrected subsequently not only in 
decree drawn up by ministerial officer but 
even in judgment pronounced and signed 
by Court. (1967) AIR 1967 SC 1440 (1443): 
(1967) 2 SCR 18. 

(3) An amendment under Section 152 can 

be made at any time. AIR 1951 Mad 877 
(878) ** AIR 1958 Madh Pra 307 (307) 

(DB). 

(4) An order for amendment after satis¬ 
faction of decree is entered up is a mere 
nullity unless steps are taken to set aside 
the order recording satisfaction. ILR 
(1952) 2 Raj 487 (491) (DB) ** AIR 1950 
Pepsu 52 (55) ** AIR 1925 All 556 (556) 
IDB) ** AIR 1926 Mad 516 (517) ** 
(1902) 12 Mad L Jour 96 (97) (DB). 

I But see AIR 1953 All 485 (486) ** AIR 
1950 Pat 183 (184) ** AIR 1941 Oudh 344 
(348).] 

(5) Where third parties have acquired 

rights under the erroneous decree, for valu¬ 
able consideration and in ignorance of the 
error in the decree, no amendment should 
be allowed so as to prejudice their rights. 
AIR 1956 Orissa 165 (168) (DB) ** AIR 

1960 All 385 (386) ** AIR 1960 Mad 564 
(568): (1960) 2 Mad LJ 550 (DB). 

(6) Laches may disentitle a party to re¬ 
lief by way of amendment of a decree. 
AIR 1952 Cal 86 (90). 

(See however AIR 1942 Oudh 226 (230): 
17 Luck 739 (DB).] 

[But see AIR 1962 Pat 36 (38): 1961 
BLJR 530. (As duty primarily rests with 
Court, plea of laches or plea of failure of 
applicant to object at time of preparation 
of decree is not available against his ap¬ 
plication.)] 

(7) Application for amendment cannot 
be refused on ground that it has been made 
a.ter a long lapse of time where the mis¬ 
take was discovered only soon before the 
application. AIR 1953 All 485 (487). 

(8) Where a decree is not in accordance 
cither with the pleadings or with the judg- 
mc nt, the aggrieved party can ask for 
amendment of the decree. 1966 All WR 
(HC) 770 (771). 

(9) Clerical mistake can be corrected 
when decree is satisfied. AIR 1963 

V*5“Jj v p ra 158 (159): 1964 Jab LJ 668 ** 
(1959) 37 Mys LJ 993 (995) (DB). 


(10) Where the judgment makes provi- 
sir n for future interest from date of judg¬ 
ment till realisation, omission to incorpo¬ 
rate the provision in decree is purely a 
case of accidental slip which can be in¬ 
corporated in the decree at any time 
under Section 152. AIR 1961 Orissa 18 
(19): 26 Cut LT 153. 


(11) One of plaintiffs dying during pro¬ 
gress of suit — Substitution of name of 
heir allowed but order not implemented — 
Name ol deceased containing in appeal and 
second appeal by defendants — Mistake 
held should be corrected even though it 
was brought to notice of High Court at 
second appellate stage. AIR 1962 Orissa 
128 (129): ILR (1961) Cut 684 (DB) ** AIR 
1968 Punj 68 (69): 69 Punj LR 906 (DB). 

(12) Extent of power of amendment — 

Delay itself no bar to application for 
amendment — Trial Court can gram 

amendment of decree even when appeal 

against decree is decided by Appellate 
Court. AIR 1906 Orissa 225 (226): (196a 
7 OJD 275. (AIR 1962 SC 633 and A.R 
1948 Cal 126. Rel. on.) 

8. Court by which amendment can he 

made.— (1) Unless and until a decree 

superseded in appeal or revision Com 
which passed it is entitled to amend i 
(1891) 13 All 124 (126) (DB) ** AIR 1922 
Mad 186 (186) (DB). 


(2) Where decree of lower Court to coo 
firmed, reversed or varied in appeal oni 
Court that can amend decree thereafter'' 
Appellate Court. ILR (1955) Hvd 7;>: 
(760i (DB j ** (1958) 62 Cal WN 881 (883* 
*• (1910) 32 All 295 (300): 37 Ind App 70 
l PC) ** (1895) 18 Mad 214 (216) (FB'. 

(Overruling 9 Mad 354.) ** (1889) 11 A 

267 (274) (FB) ** ILR (1967) C.uj D‘-> 
(1967) 8 (ill j LR 986 (996) ** (1967) 2 M s 
LI 317 (3221. (AIR 1958 SC 868: AIR 1963 
SC 1124, Foil; AIR 1934 All 971; AIR 19.. - 
A inter 38 and AIR 1933 Cal 335. HELD NO 
LONGER GOOD LAW in view ol Suprcm# 
Court decision.) ** AIR 1965 All 226 (228- 
1964 All LJ 817 (DID. (AIR 1932 
nod AIR 1953 Bom 122, DISSENTED 
FROM.) ** (1964) 1 Her LR 155 (L>6> 

(AIR 1963 SC 1124, Foil.) ** 1962 All I. 
105 (108): 1962 All WR (HC) 142 (A R 
1934 All 971. DISSENTED.) ••AIR 1962 
Pat 36 (39): 1961 BLJR 530 ** AIR 
Andh Pra 360 (364) (DB) ** AIR 
Cal 153 (156): 62 Cal WN 881. (AIR 
All 971. DISSS FROM.) ** AIR 
591 (592): 1959 BLJR 35b (DB). 

(3 1 Where an appeal or revision is <li s -- 
missed in limine, lower Court can amend 


1959 
1959 

1931 

Pal 


* + 


(DB) 


decree AIR 1956 Ajmer 38 (39) 

1932 Pat 238 (240:: 11 Pat 409 
1966 Cur LJ 195 (196) (Punj). 

(4) Appeal dismissed for default 
T ower Court can amend decree. AIR 
\v ", 1556) (DID ** (1963) 67 Cal 

256 (258). 

( 5 ) Where amendment relates to a 
tion ol 


MR 

* ■* 


1925 
WN 

por¬ 
'd ecree which is outside scope «I 
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appeal lower Court is entitled to amend 

the decree. AIR 1920 Cal 286 (286) (DB). 

(6) Appeal withdrawn — Lower Court 
can amend decree. AIR 1928 All 679 
(680): 50 All 608 (DB). 

(7) Words “at any time” have a special 
significance and provide for amendment by 
lower Court even where its decree has 
merged in decree of Appellate Court. AIR 

1934 All 971 (972). 

Amendment pending appeal against 
decree. — (8) Amendment can be made by 

Court which passed decree even when an 
appeal against decree is pending in a 
superior Court. AIR 1962 SC 633 (643): 
1962 Supp (1) SCR 206 ** AIR 1924 Pat 
528 (528) (DB) ** AIR 1931 All 766 (766) 
(DB) ** AIR 1969 Andh Pra 128 (128): 
(1969) 1 Andh WR 366 (DB). 

[But see AIR 1954 Manipur 20 (21).] 

(9) After satisfaction of the decree the 

Court may become functus officio as re¬ 
gards the execution of the decree but it 
retains the power to correct obvious errors 
in its own records. The Court will not 
make any correction if it leads to injustice 
and in any case, not without hearing 
the parties whose interests are likely to 

be affected. (1960) AIR 1960 All 385 (386). 

(10) Appellate Court can amend lower 
Court’s decree under Section 152 read 
with Section 107 (2). AIR 1941 All 277 
(278): ILR (1941) All 360 (DB). 

Power of executing Court to amend.— 

(11) An executing Court has no power, as 
such, to amend decree. AIR 1940 Bom 10 
(11): ILR (1939) Bom 708 a (Proper course 
is to apply for amendment to Court pass¬ 
ing decree.) ** (1912) 15 Ind Cas 719 

(720) (DB) (Cal) ** (1900) 27 Cal 951 

(967): 27 Ind App 110 (PC) ** (1965) 67 
Punj LR 569 (571). (Decree if amended 
is nullity and can be challenged in appeal 
in execution matter.) 

(12) Where the executing Court and the 
Court which passed the decree are one 
and the same, the Court can amend the 
decree in the course of the execution. AIR 

1935 Cal 619 (620): 63 Cal 181 (DB). 

(AIR 1933 Cal 627: 60 Cal 753, Foil.) 

(13) Executing Court will have power to 

amend where Court which passed the de¬ 
cree has been abolished and there is no 
successor Court or a Court having power 
to entertain any proceeding arising from 
the decision of the Court which has been 
abolished. AIR 1955 All 622 (623) (DB). 

Power of successor in office to amend.— 

(14) The successor in office of a Judge can 
correct a clerical mistake in the ord-r pass¬ 
ed by his predecessor. AIR 1921 Pat 306 
(307) ** (1910) 5 Ind Cas 723 (724) (DB) 
(Cal) ** (1889) 11 All 267 (293) (FB). 

(15) The power given by this section is 
wider than that conferred under Order 47, 
Rule 2 on successor of a Court passing 
an order. AIR 1932 Pat 321 (322). 


Transfer of business.— (16) Transfer of 

business of one Court to another, latter 
can amend judgment, decrees and orders 
passed by former Court. AIR 1942 Oudh 
226 (229): 17 Luck 739 (DB). 

(17) Under Article 12 (2), Assam High 
Court Order, power to review orders made 
oefore the appointed day on which the 
Assam High Court came into existence was 
exclusively vested in Calcutta High Court. 
ILR (1951) 2 Cal 407 (410) (DB). 

(18) Where an application for amend¬ 
ment of a decree should be made in the 
first instance to the High Court, High 
Court can treat an application for revision 
trom the order on such application in lower 
Court as one for amendment. AIR 
1932 All 337 (339): 54 All 490 (DB). 

(19) Suit filed in Court of Subordinate 
Judge — Court having no presiding officer 
— Case dealt with by District Judge with¬ 
out any order of transfer to his file as Dis- 
tnct Judge in charge — Decree passed 
must be deemed to be one by Court of 
Subordinate Judge and latter has power to 
amend it. AIR 1957 Tripura 50 (52). 

9. “Of Its own motion.” — ( 1 ) Court can 
amend a decree of its own motion. AIR 
1953 Trav-Co 220 (222): ILR (1953) Trav- 

C ° ? 9 J FB > ** AIR 1935 Cal 178 (179) 
(DB ** AIR 1932 All 337 (340): 54 All 490 

(UK). 

(2) The power under Section 152, C. P. 
Code is not confined only to correct the 
mistakes m the drafting of the decree. It 
has been held to apply even to correct the 
mistakes or errors committed in the plaint, 
and even in a document on the foot of 
which the suit was filed. It is manifest 
from Section 152 that a clerical or arith- 
metical mistake creeping into a judgment 
or decree on account of an accidental slip 
or omission may be corrected at any time 
by the Court of its own motion even with¬ 
out an application. AIR 1966 Andh Pra 
26 (27): (1965) 1 Andh WR 266 

1°. Who can apply for amendment.—. 

1 k* . person , n °t a P ar ty to suit has no 
nght to apply for amendment of decree 

fDB) 1953 Hyd 3 (3): ILR (1952) Hyd 738 

Luck U, 739 £e (DB).] 1942 ° Udh 226 (229): 17 

(2) Assignee of a decree may apply for 
amendment. AIR 1939 Lah 255 (256). 

.3) Where an appeal abates so far as 
one of respondents is concerned, but is 

^fn^ ed /-° n “® rits as against the other, Ap- 
pellate Court has power to carry out neces- 
sary amendment of decree at the instance 
of the legal representative of deceased res¬ 
pondent. AIR 1941 Mad 123 (125). 

11. Notice of amendment.— (l) Though 

section does not require any notice to be 
pven it would be unfair for a decree 
to be amended without an opportunity be¬ 
ing given to the party against whom the 
amendment will operate, to show cause 
•gainst it. AIR 1943 Pat 72 (73) •• AIR 
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1940 Lah 182 (182) ♦• AIR 1935 Cal 619 
(620) (DB). (32 Cal 253 (FB), Applied.) 

(2) Amendment ordered without notice 
to opposite side. Aggrieved party may ap¬ 
ply for a review' of order or under Sec¬ 
tion 151 to set aside the amendment. AIR 
1926 All 384 (386): 48 All 281 ** AIR 
1943 Pat 72 (73). 

(3) Plaintiff applying for amendment of 
decree on ground that name of wrong per¬ 
son was mentioned in plaint by acciden¬ 
tal slip and which was copied in decree — 
Court can amend decree after giving notice 
to person concerned and giving him an 
opportunity to show that the mistake is 
not accidental or clerical. AIR 1935 All 
914 (914, 915). 

(4) Amendment of decree radically 
changing its texture allowed without notice 
to affected party — Amendment is invalid 
— Application for execution made more 
than 2 years from original decree but with¬ 
in 2 years from amendment — Notice 
under Order 21, Rule 22 (Madras) is essen¬ 
tial — Sale in execution of such amended 
decree void — High Court can interfere 
under Article 227, Constitution of India to 
expunge the amendment. AIR 1962 Andh 
Pra 134 (136). 

12. Effect of amendment.— (1) Where a 

decree is amended, the amended decree 
Operates as res judicata from the date of 
the original decree and not from that of 
the amendment. (1891) 14 Mad 150 (152) 
(DB). 

(2) Though the general rule is that an 
amendment of a decree dates back to the 
date of the decree, yet the amendment 
should not be allowed to take ^effect from 
date of decree so as to affect rights of a 
purchaser for value wtihout notice who has 
acquired the property after decree but be- 
for making of amendment. AIR 1942 Oudh 
226 (231): 17 Luck 739 (DB) ** AIR 

1937 Oudh 217 (220): 13 Luck 101 (FB). 

_ (3) If a decree is passed without juris¬ 
diction a later order amending it cannot 
remove that lack of jurisdiction and 
what was a nullity before the amendment 
does not become a valid thing after the 
amendment. AIR 1958 Cal 691 (692) (DB). 

(4) Where a Court allows an amendment 
of a decree the limitation commences from 
date of amendment. Executing Court has 
no power to consider the question whether 
the amendment was of substantial nature 
or whether it was of clerical or arithmeti¬ 
cal nature. ILR (1967) Guj 795: (1967) 8 
Guj LR 986 (994). 

(6) When a decree is amended under 
powers of review under Order 47 a new 
judgment and decree comes into existence 
superseding the former one — This re¬ 
sult does not follow when any correction 
or amendment is made or directed under 
Sec. 162. When an appeal was pending 
when the decree was amended under O. 47, 
the appeal becomes incompetent. AIR 1966 
Punj 518 (523): 67 Pun LR 1223 (DB). 

[V®I. 3 ] 3 A. M. 4 


((1881) ILR 6 Cal 22 and (1906) 3 Cal 
LJ 188 and AIR 1931 Cal 323, DISSENT¬ 
ED.) 

(6) The party affected by the mistake in 
the decree should apply to the Court which 
passed the decree to correct the mistake 
under Section 151 or Section 152 — At 
best the executing Court can only> be ask¬ 
ed to stay the execution until the mistake 
is corrected — If after the mistake is 
corrected, the executing Court finds that 
the decree is different from the decree 
sought to be executed the only decree 
which can be executed thereafter will be 
the decree which had been corrected. AIR 
1963 Tripura 55 (56). 


13. Consent decree.— (1) A consent de¬ 

cree may be corrected by Court under Sec¬ 
tion 152. AIR 1953 Ajmer 1 (1) ** AIR 
1957 Tripura 50 (51). (Compromise mort¬ 
gage decree not specifying costs and 
omitting to describe mortgaged property.) 
** 1958-2 Mad L Jour 514 (514). 

(2) A consent decree not in accordance 
with agreement of parties can be corrected 
under Section 151. AIR 1934 Rang 108 
(109) (DB). 

(3) Where there is no mistake contem¬ 
plated by Section 152 and there is no 
variance between decree and compro¬ 
mise petition, it cannot be amended either 
under Section 152 or Section 151, on 
ground that compromise itself is bad for 
mutual mistake or fraud of parties or on 
ground that it does not represent true in¬ 
tention of parties. AIR 1940 Mad 538 (540) 
* sr AIR 1916 Cal 446 (446) (DB) ** AIR 
1929 Nag 34 (36) (DB). 

(4) A consent decree cannot be varied 
except by consent. AIR 1940 Mad 538 
(£40) ** AIR 1957 Tripura 50 (51) ** AIR 
1914 Bom 127 (127) (DB). 

(5) Where, owing to ambiguity in peti¬ 

tion of compromise, the decree passed 
thereon is varied by consent so as to give 
expression to the true intention of parties, 
it cannot be amended and restored to its 
former form on ground of its variation 
rrom compromise petition. (1903) 7 Cal 
WN 880 (883) (SB). '' ^ 

(?). The f°rm of a consent decree 
omitting to embody the compromise be- 

t ^lo P £ r !i* S f an be corre oted under 
Section lo2 if the decree indicates that the 

Court had the intention to embody such 

^“Promise therein. AIR 1962 Andh Pra 

412 (414): (1962) 1 Andh WR 223 (DB). 

14. Award.—- (l) Section 152 is general 
m its terms and applies to clerical and acci¬ 
dental errors in judgments and de¬ 
crees based on awards. AIR 1 Q 46 

257 (258): ILR (1946) Na R 348 “ AIR 1942 
Oudh 426 (426, 427). 1942 

(2) Where a decree is in accordance with 
SSJd “ d there !s no clerical mistake or 
accidental slip ,t cannot be amended or 

17 Bom 657 ( 66 ?L “ manner - (1893) 
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(3) Labour Court or an Industrial Tribu¬ 
nal becomes functus officio with regard to 
a particular dispute after its award be¬ 
comes enforceable under Section 6-A of 
U. P. Act (28 of 1947). Section 6 (6) no 
doubt confers powers to correct arithmeti¬ 
cal mistakes or accidental omissions etc. 
It neither provides a period within which 
the action is to be taken nor does it 
speak of “at any time” as in Section 152, 
Civil P. C. AIR 1967 All 430 (432): 1968-1 
Lab LJ 420 (OB). 

15. Suit lo rectify mistake, if lies.— (1) 

Decree passed by a Court of competent 
jurisdiction. No suit by a party thereto 
will lie to set aside or rescind that decree. 
MR 1915 PC 99 (101): 42 Ind App 171: 37 
All 485. (Except on ground of fraud.) 

(2) A suit lies to set aside or correct a 
decree on ground of mistake. ILR (1953) 
3 Raj 914 (921) (DB) ** AIR 1958 Raj 276 
(279): ILR (1958) 8 Raj 885 (DB). (Mutual 
mistake ol parties extended to decree.) ** 
AIR 1918 Pal 185 (187) (DB). 

[But see (1912) 14 Ind Cas 93 (95) (DB) 
(Cal) ** AIR 1920 Oudli 171 (172): 23 Oudh 
Cas 140. J 

(3) Amendment sought on ground of a 
subsequent change of circumstances. A 
suit, and not an application, would be the 
most appropriate remedy. AIR 1915 Cal 
696 (698) (DB i. 

(4 1 f inal decree not carving out direc- 
livms in preliminary decree — Fresh suit 
not maintainable — If the decree was de- 
fective of any accidental omission, the re¬ 
medy ought to have been sought in that 
suit itself. ILR (1963) 1 Ker 76 (83). 

(5; No error in decree passed in terms 
ol compromise — Clerical error in agree¬ 
ment of compromise — Decree cannot be 
corrected- under Sections 151, 152 and 153 
— Separate suit for rectification on ground 
of mutual mistake would be proper remedy. 
AIR 1961 Ker 13 (13): I960 Ker LT 890. 

16. Appeal.— (1) An order granting or 
ret using an amendment under Section 152 
is not appealable either as decree or order. 
AIR 1936 Oudh 81 (82) (DB) ** AIR 1939 
B mi 389 (390): 41 Bom LR 800 (802) ** 
AIR 1952 SC 409 (410): 1953 SCR 752: 
I Lit (1953) Patiala 9. 

(2) Where there is no mistake contem¬ 
plated by Section 152, but the whole 
iiiclbod ol calculation is altered bv the 
amendment, the order, though purporting 
t.» '.»■ one under Section 152, must be deem¬ 
ed to be one passed on review under O. 47 
and hence will be appealable. AIR 1921 
Lab 250 (251). 

(3) An order of High Court rejecting an 
applical ion lo amend a decree passed by 
it on appeal is not an order made “on 
appeal" within the meaning of Clause 39 
of She Letters Patent (Calcutta), and is 
not appealable to the Privy Council, 
l 1903) 30 Cal 679 (681) (DB). 


(4) The amended decree is always ap¬ 
pealable as a decree. AIR 1952 SC 409 
(410): 1953 SCR 752: ILR (1953) Patiala 
9# 

(5) Where instead of amending the de¬ 
cree a fresh decree is passed there is a 
right of appeal from the fresh decree, but 
not from the original decree. AIR 1934 
Lah 839 (839) ** AIR 1936 Sind 53 (55): 
29 Sind LR 445 (DB). 

(6) If the decree is amended or correct¬ 
ed in respect of unsubstantial matter a 
party may not get a right of appeal but if 
the decree is substantially amended, the 
right of appeal would b e from the date of 
such substantial amendment. AIR 1968 
MP 220 (223): 1968 Jab LJ 633. 

(7) Decree for pre-emption — Correction 

of clerical and patent error in the decree 
— Appeal filed against the original decree 
and not against the corrected one, is ' not 
incompetent. (1964) ILR (1964) 1 Punj 

858 (862). 

(8) Appeal against amended decree — 
Appellant applying for amendment of de¬ 
cree after his appeal against it was dis¬ 
missed as time-barred — Amendment al¬ 
lowed — Appellant 1 then filing appeal 
against amended decree — Held, though 
appellant had right of appeal against 
amended decree, scope of that appeal was 
confined only to matters covered by amend¬ 
ment and he was not entitled to re¬ 
open all matters including those in respect 
of which he had filed earlier appeal which 
w’as dismissed — Held further, that the 
earlier appeal was dismissed as time-barred 
would make no difference. AIR 1966 Punj 
531 (532): (1966) 68 Pun LR (D) 247. 

(9) Where an appeal against a decree is 
pending before the High CoUrt and a speci¬ 
fic ground about amendment of decree is 
taken there, it will be better if the lower 
Court instead of amending the decree al¬ 
lows the parties to have the matter decid¬ 
ed in the High Court. (1965) 67 Pun LR 
499 (500). 

17.. Revision.— ( 1 ) An order granting or 

refusing an application for amendment 
under the section is open to revision by 
High Court. AIR 1941 Oudh 66 (66): 16 

Luck 252 ** 1957 Andh LT 534 (536) ** 
1951 Ker L Tim 207 (209) ** AIR 1934 

All 100 (101) (DB) ** AIR 1936 Oudh 81 
(82) (DB). 

(2) It a Court erroneously thinks that it 
is bound to amend decree and amends a 
decree although it feels that the case is 
one in which amendment ought to be re¬ 
fused, the order can be revised, as it is 
vitiated by a material irregularity. AIR 
1925 All 556 (556). 

(3) Where a Court has jurisdiction to 
amend a decree but refuses to do so on 
the ground that it has no jurisdiction, its 
order can be revised. AIR 1953 Mys 43 
(44) ** AIR 1918 All 208 (208) (DB) ** 
AIR 1925 Cal 420 (421) (DB) ** AIR 
1931 Oudh 422 (424) (DB). 
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153. [New] General power to amend. —The Court may at any time, and on 
such terms as to costs or otherwise as it may think fit, amend any defect or error 
in any proceeding in a suit; and all necessary amendments shall be made for the 
purpose of determining the real question or issue raised by or depending on such 
proceeding. 

[R.S.C., O. 28, R. 12; See O. 6, R. 17.] 


Section 152 — Note 17 (contd.) 

(4) An order for amendment of a decree 
or judgment is not open to revision as 
appeal can be filed against amended decree. 
AIR 1950 Mad 15 (16) ** AIR 1950 Mad 
578 (578). 

[But see AIR 1940 Mad 538 (539) ** 

AIR 1915 Mad 1068 (1068) ** (1912) 16 Ind 
Cas 933 (934) (DB) (Mad).] 

(5) Where the lower Court has had 

jurisdiction to amend a decree, its order is 
not revisable although it may have relied 
on a wrong section, or made the amend¬ 
ment unnecessarily. (1893) 16 Mad 424 
(427, 428) (DB). (Wrong section.) ** 

(1891) 1891 All WN 35 (37) (DB). (Un¬ 

necessary amendment.) 

(6) Order refusing to amend decree on 
some ground other than want of jurisdic¬ 
tion is nol open to revision. (1887) 10 Mad 
51 (52) (DB) ** (1886) 8 All 519 (522) 
(DB). 

(7) An order refusing to amend a de¬ 
cree may be interfered with by the High 
Court under Section 151 though not under 
Seelion 115. AIR 1935 Oudh 461 (462): 11 
Luck 413 iDB). 

(8) High Court will refuse to interfere 
on ground of laches and negligence of ap¬ 
plicant. AIR 1953 Vindh Pra 2 (3). 

(9) Section 152 is wide enough to in¬ 
clude a compromise decree. If there is an 
arithmetical or clerical mistake in com¬ 
promise decree they can be rectified. An 
application to amend a consent decree if 
rejected without notice to other side and 
without going into question of error such 
order can be rectified in revision. AIR 
1959 Mad 194 (194)(1958) 2 Mad LJ 514. 

(10) Amendment of decree is matter of 
discretion — Court refusing to exercise 
its discretion — Claim of petitioner can¬ 
not be held to be heard and finally decid¬ 
ed. AIR 1961 Mad 413 (414): 73 Mad LW 
666 . 

18. Review.— (1) Enquiry under Cen¬ 
tral Civil Services (C. C. and A.) Rules — 
Appellate authority has no powers to re¬ 
view its own order under the Rules — 
He can however review it under Sec. 152. 
AIR 1968 Manipur 16 (18): 1968 Lab IC 
150. 

SECTION 153 — SYNOPSIS 

1. Scope. 

2. “At any time.” 

3. “Delect or error.” 

4. “Any proceeding In a suit.” 

5. Amendment by Court suo motn. 

1. Scope. — (1) Sec. 153 confers a gene¬ 
ral power on Court to amend any delect 
or error in any proceeding in a suit and to 


make all necessary amendments for the 
purpose of determining the real questions 
between the parties. (1898) 25 Cal 371 

(390) (SB) ** Madh BLJ 1954 HCR 1219 

( 1221 ). 

[See also AIR 1959 Andh Pra 126 (128): 
ILR (1957) Andh Pra 443.] 

(2) The object of this rule is to minimise 
litigation and avoid multiplicity of proceed¬ 
ing and also to see that the technicali¬ 
ties may not be allowed to stand in the way 
of substantial justice. (1968) 70 Pun LR 
968: 1968 Cur LJ 793. 

(3) Where a procedural error, for exam¬ 
ple, an omission to bring on record 
legal representatives of a deceased party, 
is brought to the notice of the Court, the 
mistake should be rectified even if no ac¬ 
tual prejudice has been caused. AIR 1954 
Ajmer 80 (80). 

[See also AIR 1954 Mys 65 (69): ILR 

(1953) Mys 521 (FB).] 

(4) Court will not aid a party by allow¬ 
ing him to amend his pleading where the 
mistake was fraudulent or intended to get 
round a previous decision of the Court. 
AIR 1925 All 142 (142). 

(5) An amendment by way of relinquish¬ 
ment of part of claim cannot be allowed 
under Section 153 merely for purpose of 
depriving Court of its jurisdiction. AIR 
1943 Nag 293 (294, 295): ILR (1943) Nag 
603 (DB). 

(6) The power to grant amendment 
under this section is in the discretion of 
Court. AIR 1955 Mys 2 (3) ** AIR 1915 
Mad 449 (451, 452) (DB). 

(7) Application to implead as respon¬ 
dent to appeal one of defendants whose 
name had been omitted from decree by 
mistake of the official of a Court — 
Amendment allowed on ground that mis¬ 
take of Court or its official should not pre¬ 
judice the litigants. AIR 1957 Madh B 17 
(19) (DB). 

[See also AIR 1958 Madh Pra 257 (259) 
(DB). (Ambiguous order.)] 

(8) Suit in name of firm by partners do¬ 
ing business outside India — It is only mis¬ 
description of plaintifT — Plaint can be 
amended by substituting partners’ names 
under Section 153 — Order 1, Rule 10 has 
no application. AIR 1961 SC 325 (327, 328. 
330): 1961 SCR 982. (AIR 1928 Bom 191 
AIR 1931 Cal 770. OVERRULED; AIR 
1933 Bom 304 and ILR (1952) 1 Cal 153 
and AIR 1955 Mad 294, Approved; ILR 17 
Bom 413, Ref.; AIR I960 Cal 15,'AfTirm- 
ed.) 

[See also AIR 1969 Mys 111: (1968) 
1 Mys LJ 466. (AIR 1961 SC 325, 
Rel. on.)] 
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Section 153 — Note 1 (contd.) 

(9) Suit instituted against a person who 
died before the institution of suit — His 
legal representatives can be impleaded as 
party-defendants if suit was not barred 
against them. AIR 1961 Andh Pra 239 

24D; (1960) 2 Andh VVR 268: ILR 
< 1981 ) * Andh Pra 117. (1928 MWN 240, 

48‘?MDB) 0M *> ** AIR 1961 Pat 480 < 481f 

(10) Memorandum of appeal — Amend- 

Respondent dead when appeal was 
tiled — Legal representatives can be 
brought on record — Amendment per¬ 
missible. AIR 1962 Mys 44 (46): 39 Mys 
LJ 607. (AIR 1956 Madh B 76, DISSENT¬ 
ED.) 

( 11 ) Where an appeal is filed against a 
dead party among other respondents, with- 
out making the legal representatives of the 
deceased parties in the memorandum of 
appeal, and the delay in substitution is 
condoned by the Court accepting the ap¬ 
pellants’ plea that the death was known to 
them much later when they made the ap¬ 
plication for amendment of the appeal 
memo, there is no bar to permit the correc¬ 
tion oi error or defect in the appeal memo, 
under Section 153, C. P. Code. (1966) 32 
Cut LT 944 (951, 952): ILR (1966) Cut 
588. 

(12) Appeal filed in name of dead person 

— Memorandum of appeal itself being 
nullity, question of Court exercising powers 
under Section 153 and allowing legal re¬ 
presentation of deceased appellant to be 
substituted in his place does not arise. 
AIR 1961 Punj 57 (60): 62 Pun LR 776 
(DB). 

(13) Revision against dead person — 
Amendment by substitution of legal re¬ 
presentatives — Application filed beyond 
limitation — Death of respondent known to 
petitioner in revision even before decree 
and order sought to be revised — No ques¬ 
tion of condonation of delay arises — Sec¬ 
tion 153 does not apply. AIR 1963 Tripura 
44 (46). 

(14) Court can order amendment of 
pleadings in proceedings under Delhi and 
Ajmer Rent Control Act (1952). AIR 1967 
Delhi 61 (63): 69 Pun LR (D) 29 (DB). 

(15) Amendments of pleading — Amend¬ 
ments allowed without giving any reasons 
•— Amendments not really changing contro¬ 
versy between parties — Amendments quite 
necessary for determining real question in 
issue —• No interference in revision. AIR 
1969 Pat 181 (182). 

(16) Appeal filed without copy of decree 

— Interim order staying execution — Date 
of appeal — Respondent dead on date of 
filing appeal — Substitution of legal re- 

R rescntative — Order 22, Rule 4, read with 
ule 11, applies — Cause title cannot be 
amended under Section 153. AIR 1963 Cal 
417 (420). 

(17) Application for amendment of decree 
— Dismissal of second appeal by High 
Court under Order 41, Rule 11 — Applica¬ 


tion lies to High Court and not to lower 
LJ 1057 AIR 1905 A11 226 < 228 ) : 1964 All 

(18) Application for amendment of 

Pi* 1111 ’ Judgment and decree after the 
second appeal having been dismissed in 

TriaI Court n °t the High 

Court , s competent to entertain the appli- 

(Punj) < 1966 ) 1966 Cur LJ 195 (196) 

of P !nfo^t purchasing, after institution 
of smt, interests of one of defendants in 
suit properties — Amendment seeking to 
include such change by splitting original 
para in plaint and by correcting new para 

Sat l^oS^ must be allowed. AIR 1969 

. P 2( V PIea of ben ami not mentioned in 
plaint — Amendment to include such plea 
necessary for clarifying plaintiff’s case — 

«S». Cl U?5 e ^used by such plea in plain- 
tiff s original stand — Amendment should 
be allowed. AIR 1969 Pat 181 (182). 

< 21) Mistakes in typing of dates, figures 
and mistake about real vendor of pro- 

? uesll on— Amendment should be 
181 ^ 182) t0 rGCtlfy them * AIR 1969 Pat 

(22) Probate — List of assets annexed 
to probate — Correction in list — Inter¬ 
locutory application for correction — Appli¬ 
cation held was unnecessary as th e probate 

^P, Urt , d ™ov not » fi ° into the question of 
title. (.1968) 1 Mys LJ 273. 

2. “At any time”.— (l) The power of 
amendment can be exercised “at any time” 
during the proceedings. AIR 1955 Mad 644 
(^45, 646) ** AIR 1959 Andh Pra 26 (26, 
27): ILR (1958) Andh Pra 546. (Amend¬ 
ment ol plaint schedule after preli min ary 
decreed ** (1898) 20 All 478 (480) (DB). 

■ < 2 / T i? e power to amend is vested both 
m the Original as well as in the Appellate 
Court. AIR 1951 Mad 877 (878) ** AIR 

347 < 348 ) ; 1 Pa t L Jour 393 (DB) 
** AIR 1922 All 81 (81) (DB). 

(3) Power to amend under this section 
is prima facie limited to amendments dur- 
ing the actual pendency of proceedings 
and not after the decree has been drawn 

sealed. AIR 1956 Orissa 165 (167) 
(DB) ** AIR 1924 Bom 166 (166). 

I 8ee however AIR 1958 Madh Pra 307 
(307). (Amendment at stage of leave to 
appeal to Supreme Court.)! 

(4) Section 153 and Order 6, Rule 17 of 
the Civil Procedure Code invest the Court 
with jurisdiction to allow an amendment 
(of the plaint schedule) even after the preli- 
minary decree is passed in a proper case. 
AIR 1959 Andh Pra 26 (26, 27): (1958) 2 
Andh WR 208 (DB). 

3. “Defect or error”.— (l) An order 
erroneous on the merits is not “a defect 
or error” in proceedings within the mean¬ 
ing of Section 153. AIR 1922 Pat 121 
{1211: 4 Pat L Jour 287 (DB). 

(2) No error in decree passed in terms 
pf compromise — Clerical error in agree- 
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154. Saving of present right of appeal. —[Repealed by the Repealing and 
Amending Act, 1952 (48 of 1952), First Schedule.] 

Note.—The repealed Section 154- was as follows:— 

“Nothing in this Code shall affect any present right of appeal which shall 
have accrued to any party at its commencement,” 

155. Amendment of certain Acts.—[Repealed by the Repealing and Amend¬ 
ing Act, 1952 (48 of 1952), First Schedule.] 

156. Repeals.—[Repealed by the Second Repealing and Amending Act, 1914 
(XVII of 1914, Section 3, Schedule II.] 


Section 153 — Nate 3 (contd.) 

ment of compromise — Decree cannot be 
corrected under Sections 151, 152 -or 153 
—r Separate suit for rectification on ground 
of mutual mistake would be proper remedy. 
AIR 1961 Ker 13 (14): 1960 Ker LT 890. 

(3) A clerical mistake in description of 
suit land can be rectified at any time by 
the Court under Section 151 or under Sec¬ 
tion 152 and Section 153. AIR 1968 
Manipur 22 (23). 

(4) Person wrongly described in the title 

of the plaint — The defect or error can be 
corrected. (1966) 7 Guj LR 918: ILR 

(1966) Guj 877 (DB). 

4. “Any proceeding in a suit”. — (1) The 
term “proceeding” includes any application 
to a Court of justice, however made, for 
aid in the enforcement of rights, for reliefs, 
for redress of injuries, for damages or for 
any remedial object. AIR 1937 Mad 342 
(343). 

(2) A memorandum of appeal may be 
amended under this section. AIR 1952 
Orissa 168 (171) (DB). 

(3) Section 153 applies to amendment of 
an application for a final decree in a mort¬ 
gage suit. AIR 1922 All 446 (447) (DB). 

(4) Under Section 153 an application for 
a personal decree under Order 34, Rule 6 v 
may be amended. AIR 1924 All 804 (805) 
(DB). (Omission to sign.) ** AIR 1915 
Mad 452 (453): 38 Mad 677 (DB). (Addi¬ 
tion of alternative prayer.) 

(5) Application for restitution not in cor¬ 
rect form. It may be amended under this 
section. AIR 192i All 321 (322) (DB). 

(6) Court has inherent power to amend 
a power of attorney filed by mukhtiar of 
a party by the insertion of the mukhtiar’s 
name which was omitted by mistake. 
(1910) 37 Cal 399 (404) (DB). 

(7) Section 153 would apply to a case 
of amendment of power of attorney. AIR 
1934 All 810 (811). 

( 8 ) Section 153 prima facie applies to 
pending proceedings. AIR 1924 Bom 166 
(166). 

(9) Order 33, Rule 5 does not take away 
the inherent powers of Courts under Sec¬ 
tion 151 or their general power to allow 
amendment under Section 153 — A defect 
m the verification of the application to sue 
in forma pauperis can therefore, be per¬ 
mitted to be removed by amendment. AIR 


1955 Raj 78 (80): ILR (1953) 3 Raj 232 
(DB). 

(10) Application for challan for deposit¬ 
ing amount for setting aside execution sale 
is ‘proceeding’ within Section 153 and may 
be amended by inclusion of prayer for 
setting aside sale. AIR 1937 Mad 342 (343). 

(11) Verification in application to appeal 
in forma pauperis — Verification not made 
in prescribed manner must be allowed to 
be corrected. AIR 1937 Nag 108 (110): 
ILR (1938) Nag 245. 

(12) Execution of decree stayed pending 
appeal — Dismissal of appeal — Decree- 
holder applying to executing Court to pro¬ 
ceed with stay petition — Execution peti¬ 
tion does not cease to be pending after 
passing of appellate decree, though peti¬ 
tion becomes technically defective after 
appellate decree — Executing Court can 
proceed with execution after allowing 
amendment of execution petition — Amend¬ 
ment can be allowed even after appellate 
decree has become time barred. AIR 1965 
Ker 29 (30, 31): 1964 Ker LT 532. 

(13) Certificate of debt — Execution of 
— Pending execution name of company 
changed pursuant to provisions of Sec¬ 
tions 21 to 23 of Companies Act, 1956 — 
Identity of Company not changed — No 
transfer of interest of decree-holder involv¬ 
ed — Executing Court had power to amend 
the petilion by substitution of name of the 
decree-holder. AIR 1966 Cal ,585 (587) 
(DB). 

5. Amendment by Court suo motu.— 

(1) Though the Court has a power of 
amendment suo motu, it has no power to 
convert, of its own accord, a suit for decla¬ 
ration into one for possession. (1913) 19 

Ind Cas 672 (672) (Mad). 

(2) A Court is bound to adjudicate on 
a claim as brought and cannot direct 
parlies to alter their claims. 1911 Pun Re 
No. 1: 9 Ind Cas 673 (674) (DB) ** AIR 
1932 Bom 394 (396, 397). 

(3) Suit heard and posted for judgment 
■— Munsif allowing plaintiff to amend 
plaint in order to keep evidence in par 
with pleadings — In no circumstance 
amendment of plaint should be suggested 
and allowed by a judge merely because 
evidence and pleadings do not tally — 
Order allowing amendment set aside. AIR 
1967 Orissa 58 (59): 33 Cut LT 65. 
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157. Continuance of orders under repealed enactments.—Notifications pub¬ 
lished, declarations and rules made, places appointed, agreements filed, scales pre¬ 
scribed, forms framed, appointments made and powers conferred under Act VIII 
of 1859 or under any Code of Civil Procedure or any Act amending the same or 
under any other enactment hereby repealed shall, so far as they are consistent 

Wi ?i- Code ’ have l he same £orce ^ effect as if they had been respectively 
published, made, appointed, filed, prescribed, framed and conferred, under thi? 
Code and by the authority empowered thereby in such behalf. 

[1882, S. 3, second sentence.] 

158. Reference to Code of Civil Procedure and other repealed enactments.— 
in every enactment or notification passed or issued before the commencement of 

in which refer ence is made to or to any Chapter or section of Act VIII 
ot 1859 or any Code of Civil Procedure or any Act amending the same or any 
other enactment hereby repealed, such reference shall, so far as may be practi¬ 
cable, be taken to be made to this Code or to its corresponding Part. Order sec¬ 
tion or rule. 

[1882, S. 3, Para 2.] 

THE FIRST SCHEDULE 

ORDER I S 

PARTIES TO SUITS 
GENERAL 

HIGH COURT AMENDMENTS (GENERAL) 

Andhra Pradesh 

Section 32 of the Andhra State Act, 1953, is as follows : 

* 32. Practice and procedure in Andhra High Court. 

Subject to the provisions of this Part,* the law in force immediately before the 
prescnbed dayb with respect to practice and procedure in the High Court at Madras 
shall, with the necessary modifications, apply in relation to the High Court of Andhra, 
and accordingly that High Court shall have all such powers to make rules and order* 

SECTION 157 Section 158 — Note 1 

1. “Rtiles”.— (lj The expression “rules 
made” means rules properly and validly 
made. Rules, which though purporting to 
be made under the old Code, were beyond 
the powers given by the old Code, do not 
become valid by reason of the fact that, 
if they had been made under the new Code, 
they would he valid. AIR 1916 Mad 1165 
(1166) (DR). 

2. “Consistent with the Code”. — ( 1 ) 

The word ‘Code’ includes rules in the 
I - irst Schedule. Hence, the Madras Civil 
Rules of Practice made under the Code of 
1882 but not re-enacted and published in 
accordance with the procedure prescribed 
in Part X of the Code of 1908 are invalid 
if and in so far as they are inconsistent 
with any of the rules in the First Schedule 
of the later Code. AIR 1938 Mad 438 
(441): ILR (1938) Mad 734 (FR). (AIR 
1914 Mad 652: 37 Mad 17 (FR), OVERRUL¬ 
ED.) ** AIR 1950 Mad 261 (264): ILR 

(1950) Mad 651 (DR). (Rule 142 being 

inconsistent with Order 21, Rule 11 (3) is 
invalid under Section 157 — AIR 1938 Mad 
144 and (1905) 28 Mad 557, Approved — 

AIR 1949 Mad 631, OVERRULED.) 

[See also AIR 1935 Mad 893 (895): 59 
Mad 342. (Rule 199.)] 


(1) Per Majority (Jagdish Sahai J. 
contra): When Section 158 speaks of the 
“corresponding rule” of the Code of 1908, 
it refers to the rule in the First Schedule 
as amended, supplemented or replaced by 
the rule framed by the High Court. The 
reference in Section 13 of the Court-fees 
Act (1870) to Section 351 of the Code of 
1859 must be construed as a reference to 
Order 41, Rule 23 of the Code of 1908, 
as amended, supplemented, etc., and not 
limited to those provisions only of 
Order 41, Rule 23 which were originally 
enacted in the First Schedule. AIR 1969 
All 142 (154) (FB). 

ORDER 1 (GENERAL) 

1. Scope. — (1) Order deals with the sub¬ 
ject of parlies to suits and inter alia with 
the joinder, misjoinder and non-joinder of 
parlies and to a certain extent with the 
joinder of causes of action. . AIR 1918 Cal 
858 (859): 45 Cal 111 (DB). 

(2) Though Order 1 in terms refers only 
1o “suits”, its provisions are also applica¬ 
ble to joinder of parties to appeals. AIR 
1923 Lab 638 (639): 14 Lah 744 (DB). 

(3) Provisions of Code relating to 
joinder of parties in a suit have no appli- 
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• § 

with respect to practice and procedure as are immediately before the prescribed day 
exercisable by the High Court at Madras: 

Provided that any rules or orders which are in force immediately before the prescrib¬ 
ed day with respect to practice and procedure in the High Court at Madras, shall, until 
varied or revoked by rules or orders made by the High Court of Andhra, apply with the 
necessary modifications in relation to practice and procedure in the High Court of Andhra 
as if made by that Court". 

[a] “This Part", that is Part IV. 

[b] “Prescribed day” means the date mentioned in sub-section (1) or the date appointed 
under sub-section (2) of S. 28 of the said Act It is 5-7-1954. 

Assam 

Clause 8 of the Assam High Court Order, 1948 (which came into force on 1-3-1948) 
is as follows : V 

“6. Subject to the provisions of this Order the law in force immediately before 
the prescribed day* with respect to practice and procedure in the High Court in Calcutta, 
shall, with necessary modifications, apply in relation to the High Court' of Assam, and 
accordingly that High Court shall have all such powers to make rules and orders with 
respect to practice and procedure as are immediately before the prescribed day* exercis¬ 
able by die High Court in Calcutta: 

Provided that any rules or orders which are in force immediately before the 
prescribed day* with respect to practice and procedure in the High Court in Calcutta, 
shall, until varied or revoked by rules or orders made by the High Court of Assam, 


Order 1 (Gen.) — Note 1 (contd.) 

cation to proceedings taken lor execution 
of a decree. AIR 1943 Mad 179 (181): ILR 
(1943) Mad 659 (DB). 

(4) Where mandamus under Article 226 
of the Constitution is sought by several 
rate payers having different causes of 
action to compel a municipality to supply 
scheduled quantity of water for domestic 
purposes, it would be sufficient to follow 
analogously the provisions of Order 1. AIR 
1950 Cal 291 (295). 

(5) Even if the Code of Civil Procedure 

applies to writ applications still it cannot 
be taken to override a general rule appli¬ 
cable to such applications. There should 
be separate applications for separate writs. 
AIR 1955 Pepsu 159 (160, 162): ILR (1955) 
Patiqla 622 (DB). (Joint petition by 

several persons against separate orders.) ** 
AIR 1957 Andh Pra 88 (89). (Joint peti¬ 
tion by two or more persons, against 
similar but separate orders — AIR 1954 
Raj 185; AIR 1956 Mad 628 and 55 Bom 
,LR 246, Rel. on.) ** AIR 1968 Raj 20 (22): 
1967 Raj LW 144 (DB). (Petitioners 

challenging validity of same law in same 
manner.) ** AIR 1965 Mys 143 (148): 

(1964) 1 Mys LJ 513 (DB). (Persons hav¬ 
ing joint interest in subject-matter but 
possessing separate and distinct rights.) ** 
AIR 1962 Guj 21 (25): (1961) 2 Guj LR 
635 (DB). (Single petition by two or 

more persons to enforce separate claims.) 
** AIR I960 All 366 (366): 1959 All LJ 
864 (DB) ** AIR 1959 Mad 137 (140): 
(1959) 1 Mad LJ 53 (DB). (Interests of 
petitioners similar, but not joint.) 


(6) In the administrative proceedings 
under the U. P„ Encumbered Estates Act, 
technical rules of the First Schedule of 
the Civil P. C., regarding impleading of 
parlies should not be invoked and the 
matter should be viewed in a more liberal 
way. AIR 1953 SC 521 (524, 526): 1954 

SCR 506: ILR (1954) 1 All 168. (AIR 1942 
Oudh 16; AIR 1942 Oudh 339; AIR 1947 
All 18; ILR (1946) -All 891 (FB), OVER¬ 
RULED.) 


2. “Party”, meaning of.— (1) A person 
can become a party to a suit only by his 
name appearing on record of suit as a 
party. (’30) AIR 1930 Cal 263 (264) (DB). 

(2) Person really interested in the suit 
does not become a party merely because 
the party on record is only his benamidar. 
AIR 1930 Cal 263 (264) (DB). 

(3) The introduction of a party at one 
stage of a suit is good for all subsequent 
stages thereof. AIR 1917 PC 156 (161)- 45 
Cal 94 (110;: 44 Ind App 218. 


(4) Mere joinder of person as a plaintiff 
does not entitle him to be associated in 
a decree in favour of the person who alone 
has the real title. AIR 1925 PC 168 (168)- 
52 Ind App 211: 6 Lah 388. 


(5) The rule of common law that the 
same person cannot be both a plaintiff and 
a defendant loses much of its force in 
India, where the Courts are Courts of 
equity as well as of law, when all the 
parties are before the Court and their 
nghts can be determined and adjusted 
AIR 1946 Bom 516 (532) ** AIR 1940 Pat 
153 (155) (DB). ^ at 
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apply with the necessary modifications in relation to practice and procedure in the High 
Court of Assam as if made by that Court.” 

[a] “The prescribed day” is the 5th day of April, 1948. Assam High Court is now 
known as Assam and Nagaland High Court — See State of Nagaland Act, 27 of 
1962, S. 13 [1-12-1963]. S. 15 of that Act says that the practice and procedure in 
the High Court of Assam shall, with necessary modifications apply to the common 
High Court. 

Orissa 

By virtue of clause 6 of the Orissa High Court Order, 1948, any rules or orders 
which are in force immediately before 26-7-1948 with respect to practice and procedure 
in the Patna High Court shall, until varied or revoked by the Orissa High Court, apply 
with necessary modifications in relation to practice and procedure in the Orissa High 
Court as if made by that Court. 

Oudh 

“All rules framed and amendments made by the erstwhile Chief Court of Oudh In 
the First Schedule of the Code of Civil Procedure, 1908, be deleted and the rules framed 
and amendments made therein by the Allahabad High Court be made applicable to all 
Civil Courts in the State of Uttar Pradesh....” 

—U. P. Govt. Gaz., 1953, Part H [17-1-1953.] 

High Courts for the New States. 

As to the practice and procedure that should be followed in the new or reorganised 
State of Bombay, Kerala, Madhya Pradesh, Mysore, Punjab and Rajasthan, S. 54 of the 
States Reorganization Act, 1956, is as follows : 

“54. Practice and procedure. 

Subject to the provisions of this Part,a the law in force immediately before the 
appointed dayb with respect to practice and procedure in the High Court for the corres¬ 
ponding State® shall, with the necessary modifications, apply, in relation to the High 
Court for a new State,d and accordingly, the High Court for the new State shall have 
all such powers to make rules and orders with respect to practice and procedure as are, 
immediately before the appointed day exercisable by the High Court for the correspond¬ 
ing State : _ 

Provided that any rules or orders which are in force immediately before the appoint¬ 
ed day with respect to practice and procedure in the High Court for the corresponding 
State® shall, until varied or revoked by rules or orders made by the High Court for a 
new State.d apply with the necessary modifications in relation to practice and procedure 
in the High Court for the new Stated as if made by that Court." 

[a] “This Part," that is Part V. 

[b] “Appointed day” means 1-11-1958. 

[c] “Corresponding State" means, in relation to the new State of Bombay, Madhya 
Pradesh, Mysore, Punjab or Rajasthan, the existing State with the same name and 
in relation to the new State of Kerala, the existing State of Travancore-Cochin. 

[d] “New State" means a Part A State formed by the provisions of Part II of the said 

Act. After Eighth Amendment of the Constitution territories of India are divided 
into States and Union Territories only. 

Gujarat 

Section 32 of the Bombay Reorganisation Act, 1960, is as follows:— 

“32. Subject to the provisions of this Parta the law in force immediately before 
the appointed dayb with respect to practice and procedure in the High Court of Bom¬ 
bay shall, with the necessary modifications, apply in relation to the High Court of 
Gujarat, and accordingly, the High Court of Gujarat shall have all such powers to make 
rules and orders with respect to practice and procedure as are immediately before the 
appointed dayb exercisable by the High Court of Bombay : 

Provided that any rules or orders which are in force immediately before the appoint¬ 
ed dayb with respect to practice and procedure in the High Court of Bombay shall, until 
varied or revoked by rules or orders made by the High Court of Gujarat, apply with 
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til© necessary modifications in relation to practice and procedure in the High Court of 
Gujarat as if made by that Court.” 

[a] “This Part” means Part IV. 

[b] “Appointed day*' means the 1st day of May, 1960. * 

Punjab 

Punjab has been reorganised into two States, namely, Punjab and Haryana, and one 
Union Territory, Chandigarh. Two districts, Lahaul and Spiti, have been trans¬ 
ferred to Himachal Pradesh along with some other villages on the border. But for 
all the three Units, there is a common High Court known as Punjab and Haryana 
Hig h Court. Jurisdiction of this common High Court extends to Union Territory 
of Chandigarh as well. Practice and procedure in the High Court of Punjab, 

. • with necessary modifications will apply • to this common High Court See the 

Punjab Reorganisation Act, 31 of 1966, Ss. 29, 30 and 33 [1-11-1966]. 

Delhi and Himachal Pradesh 


A new High Court for the Union Territories of Delhi and Himachal Pradesh has been 
constituted under the Delhi High Court Act, w.e.f. 31-10-1966. Jurisdiction of 
this High Court has been extended to the Union Territory of Himachal Pradesh 
with effect from 1-5-1967. This High Court has been granted original 
side as well—see Delhi High Court Act, 1966 (26 of 1966) Ss. 4 (2), 5 and 7. 
Of the 10 Union Territories, Manipur, Tripura and Goa, Daman and Diu have 
Judicial Commissioners* Courts—see Acts 15 of 1950 and 16 of 1964. 

Union Territories 


Union Territories: Delhi and Himachal Pradesh have a common High Court — see 
Act 26" of 1966. In relation to Chandigarh, High Court is the Punjab and Haryana 
High Court — see Act 31 of 1966, S. 4; Pondicherry falls within the Jurisdiction 
of Madras High Court; Andaman and Nicobar Islands come under Calcutta High 
Court; Laccadive, Minicoy and Amindivi Islands are governed by the Kerala High 
Court and Dadra and Nagar Haveli have Bombay High Court as the High Court. 


R. 1. Who may be joined as plaintiffs.—All persons may be joined in 
one suit as plaintiffs in whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, if such persons brought separate 
suits, any common question of law or fact would arise. 

[1882, S. 26; 1877, S. 26; R. S. C., O. 16, R. 1. See O. 2, R. 3.] 


ORDER 1 , RULE 1 — SYNOPSIS 

1* Scope. 

2. Plaintiffs having different interests. 

8. Same act or transaction. 

4. Any common question of fact or law. 

5. “Jointly”. 

6. “Severally”. 

7. “In the alternative”. 

8. Appeal. 

9. Necessary and proper parties — See 

Notes on Order 1, Rule 10. 

1. Scope. — ( 1 ) Order 1, Rule 1 makes 
it clear that, for several plaintiffs to join 
in one suit, it is not necessary that their 
causes of action should be identical. AIR 
1923 Mad 331 (332) ** AIR 1935 Cal 573 
(574): 63 Cal 163 (DB). 

(2) In order to enable several persons 
to join in one suit as plaintiffs both the 
following conditions must be fulfilled; viz., 
(1) right to relief must arise out of same 
act or transaction or series of acts or 
transactions' and (2) the matter must be 
»uch that, if the plaintiffs brought separate 


suits, any common question of law or fact 
would arise. AIR 1956 Assam 7 (8). 

(3) Policy of Order 1, Rule 1 is that, 
even in cases where the plaintiffs seek in¬ 
dividual reliefs, where the investigation 
would to a great extent be identical in 
each individual case, they may unite as 
co-plaintiffs and thus avoid needless 
expense. AIR 1928 Cal 92 (93) (DB). 

(4) Interest of every plaintiff in entire 
subject-matter of suit not necessary. AIR 
1956 Assam 7 (8) ** AIR 1942 AH 122 
(126): ILR (1942) All 103 (DB). 

(5) The rule has been held to be applic¬ 
able to writ petitions under Article 226, by 
virtue of Section 141. Where the peti¬ 
tioners were discharged from service by a 
single order of the Collector, it was held 
that a single application was maintainable 
at their instance as a common question of 
law and fact arose. AIR 1958 Andh Pra 
16 (19): ILR (1957) Andh Pra 678 (DB). 

(6) No Court is entitled to order a 
person to be added as a plaintiff without 
the consent of the plaintiff who is already 
on record and who has taken the trouble 
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of incurring the cost of preparing the 
brief, engaging a counsel and instituting 
the claim in Court. AIR 1955 Bhopal 22 
(23). 

(7) The rule does not say that any per¬ 
son must join as plaintiff to a suit; nor 
does it say anything as to who ar e neces¬ 
sary or proper parties to a suit, whom it 
may be essential or advisable to join. 
(1887) 9 All 486 (491) (DB). 

(8) The rule merely provides for proce¬ 
dure and has nothing to do with payment 
of Court-fees. Hence, although under this 
rule several persons may join as plaintiffs 
in the same suit. Court-fees may have to 
be paid under the Court-fees Act as if 
separate suits were brought. AIR 1935 Cal 
573 (576): 63 Cal 163 (DB). 

(9) The petitioners challenged the elec¬ 
tion of three members from their constitu¬ 
ency to the Gram Panchayat. They also 
challenged the election of two members 
from Gram Panchayat to the Anchal 
Panchayat. Held, that the application was 
nol bad for non-joinder of other members 
of Gram Panchayat and Anchal Panchayat 
a> parties. (1965) 69 Cal WN 346 (367). 

(10) Judicial discretion in addition of 
parlies is to be exercised subject to provi¬ 
sions of O. 1, R. 1 and Order 2, Rule 3. 
AIR 1969 Raj 131 (133): 1969 Raj LW 121. 

(11) Persons permitted to join as plain¬ 
tiffs in one suit under Order 1, Rule 1 are 
not necessarily persons jointly entitled to 
institute a suit within meaning of Sec. 7, 
Limitation Act 1908. AIR 1969 Ker 163 
( 166 ): 1968 Ker LT 673 (FB). 

2. Plaintiffs having different interests.— 

(1) In a suit for possession, where one of 
the plainlilTs is the purchaser from the co¬ 
sharer of the other plaintiff, there is no 
misjoinder. (1912) 16 Ind Cas 623 (624) 
(DB) (Cal). 

(2) The rule permits a suit being filed 
by a person in a double capacity, provided 
the conditions mentioned therein are not 
transgressed. AIR 1956 Madh B 35 
(37) ** AIR 1918 Cal 870 (873, 874) (DB) 
** AIR 1915 Bom 284 (285): 40 Bom 401. 

(3) A suit by plaintiff to recover posses¬ 
sion of certain properties in his individual 
capacity and certain other properties in 
his capacity as the shebait of an idol is 
maintainable. AIR 1928 Cal 199 (202): 55 
Cal 161 i DB). 

(•1) .Suit by certain share-holders of a 
company for avoiding contract of allot¬ 
ment of shares and refund of money paid 
— Plaintiffs not having identical interest 
but efficacy of each contract depending 
upon different facts and different conduct 
of parties vis-a-vis the company and the 
conduct of the company qua each share- 
holder — Facts of each case requiring 
different approach and analysis — Order 1, 
Rule 1 or Order 1. Rule 8 has no applica¬ 
tion. AIR 1953 Bom 112 (117). 


8. Same act or transaction.— ( 1 ) The 
rule enables different plaintiffs to join in 
one suit where the right to relief alleged 
to exist in each of them arises out of the 
same transaction and there is a co mm on 
question of fact or law to be decided. AIR 
1933 Pat 644 (645). 

(2) Co-shares suing the lambardar for 
profits may join in the same suit. AIR 
1929 All 668 (668, 669): 51 All 994 (DB). 

(3) Co-sharers, although they have been 
collecting rents separately, may join in 
same suit for rent against tenant, though 
the rents refer to different periods. (1911) 
10 Ind Cas 891 (892) (DB) (Cal). 

(4) A contingent reversioner may join as 
co-plaintiff in the presumptive reversioner’s 
suit to set aside an alleged invalid adoption, 
the object of the suit being to remove an 
apprehended injury which is common to 
the interest of all reversioners, presumptive 
as well as contingent. AIR 1915 PC 124 
(127): 38 Mad 406: 42 Ind App 125. 

(5) Where several plots of land belong¬ 
ing to different owners have been acquired 
by same notification under Section 4, Land 
Acquisition Act, the several owners may 
join in one suit for possession over them. 
AIR 1956 Vindh Pra 16 (16). (Such a suit 
not bad for mullifariousness.) 

(6) Lessee executing Kabuliyat in favour 
of lessor — Lessor transferring his half 
interest to C and other half to P — 
Successors in interest of C and P suing 
lessee for ejectment after expiry of lease 
— Plaintiff’s right to eject held arose from 
single act of original agreement of tenancy 
■— That the plaintiffs could sue for their 
separate parts did not preclude them from 
instituting one suit. AIR 1956 Assam 7 (8). 

(7) A suit by mother on her own behalf 
and on behalf of her minor sons, on a pro¬ 
missory note executed in her favour for 
the debt due to her minor sons, is not bad 
' Holder of promissory note is proper 
party to suit by owner of debt on promis¬ 
sory note. AIR 1956 Raj 174 (179): ILR 
(1956) 6 Raj 698 (DB). 

(8) Where rights of several plaintiffs do 
not arise out of same transaction or series 
of transactions but arise out of different 
transactions, there can be no valid joinder 
of such plaintiffs under this rule. AIR 
1923 Pat 411 (412) (DB) **>AIR 1925 Bom 
342 (342) (DB). 

(9) Defendant in execution of decree 
against P attaching bus jointly owned by 
N and P. Held, that N and P had a right 

of suit and the addition of the Taxi Motor 
Association as plaintiffs could not deprive 
them ot that right. Even though P 
had joined the Association for certain pur¬ 
poses, they had not foregone their rights of 
proprietorship of the bus. 1962 Raj LW 
342: ILR (1962) 12 Raj 771. 

(10) Where plaintiff is manager of joint 
family lie need not add other members as 
parties. AIR 1968 Andh Pra 291 (295) *• 
AIR 1964 All 495 (496): 1963 All LJ 1106 
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Order 1, Rule 1 — Note 3 (contd.) 

(DB). (Father (karta) in case of Hundi in 
favour of Karta and minor son.) 

(1) One co-owner can alone maintain 
action against trespasser. AIR 1968 Andh 
Pra 291 (295) ** (1968) 70 Pun LR 515: 
1968 Cur LJ 38. (For example a person 
who has taken possession of land by 
reason of the consolidation authorities giv¬ 
ing effect to an erroneous revenue entry.) 

4. Any common question of fact or law. 

— (1) Although plaintiffs may be suing 
same defendant and for a similar relief, and 
their rights may arise out of same transac¬ 
tion, they cannot join in one suit where 
case of each plaintiff gives rise to different 
questions of fact and law. AIR 1926 Mad 
57 (57, 58) ** AIR 1926 Mad 1140 (1140) 

AIR 1962 Tripura 7 (9). 

(2) Where a defendant in a suit claims 
relief as against a co-defendant, in respect 
of the same transaction as that with refer¬ 
ence to which the suit is brought, he can 
be added as a co-plaintiff, for, if he 
brought a separate suit, a common question 
of law and fact would arise. AIR 1939 Pat 
157 (158) (DB). 

(3) The fact that the case of each plain¬ 
tiff gives rise to similar questions of fact 
and law would not entitle them to join 
in on e suit. AIR 1956 Pepsu 80 (82): ILR 
(1956) Patiala 141. 

(4) It is not necessary that all questions 
arising in a case should be common to all 
suits if separate suits were instituted. 
Even if .one common question of law or 
fact could arise in all the suits the require¬ 
ment of this rule would be satisfied. AIR 
1956 Assam 7 (8). 

(5) Suit property purchased by three 
persons in three different portions under 
separate deeds — Suit by all of them for 
ejectment of tenant of the whole property 
is not bad for misjoinder of parties. AIR 

1964 All 350 (352): 1963 All LJ 856. 

(6) Persons assessed under Section 114 
of District Boards Act challenging vires 
of S. 114 could join together as plaintiffs. 

1965 All LJ 965: 1965 All WR (HC) 754. 

(7) There was misjoinder of plaintiffs 
where each plaintiff had separately to 
prove his own possession for more than 60 
years and there was no common question 
of fact or law involved. AIR 1964 Orissa 
159 (160): ILR (1964) Cut 160. 

(8) Where each of the plaintiff worker 

was entitled to different amounts of leave, 
it was held that the plaintiff could not 
join one suit against the employer for 
declaration that they were entitled to leave 
with wages. 1968 Lab IC 1322 (1323) 

(Guj). 

(9) Nuisance by noise created by 
hammering metal sheets by heavy 
hammers. Suit by only three persons al¬ 
though many others were affected held 
valid. AIR 1968 Cal 91 (99): 72 Cal WN 
717. 

1 10) One or some heirs of deceased 
Mohamedan cannot represent the entire 


body of the heirs in a suit to recover debt 
due to the deceased. AIR 1963 Bom 170 
(171): 65 Bom LR 1 (DB). 

(11) Once all the parties jointly interest¬ 
ed are before the Court, it can make an 
appropriate order and can give judgment 
in favour of all the persons interested 
whether they be joined as plaintiffs or 
defendants. AIR 1963 Bom 170 (171): 65 
Bom LR 1 (DB). 

5. “Jointly”.— (i) Though the rule is 
permissive it does not affect the general 
principle of law that all persons jointly 
entitled to any relief must be made parties 
to the suit either as plaintiffs or as defen¬ 
dants. AIR 1950 Pat 377 (378) (DB) ** 
ILR (1951) 1 Cal 665 (667) ** (1908) 35 
Cal 331 (344): 35 Ind App 73 (PC). 

(2) See the following cases as illustra¬ 

tions of persons in whom the right to relief 
exists jointly. (1886) 10 Bom 32 (34) (DB). 
(Joint owners — Suit for possession.) ** 
(1881) 3 Mad 234 (235) (DB). (Do.) ** 

AIR 1923 Mad 337 (337) (DB). (Executors 
who have proved will suing recovery of 
property of deceased.) ** ILR (1951) 1 Cal 
665 (667). (Co-trustees — Suit for posses¬ 
sion of trust property.) ** (1882) 8 Cal 42 
(50): 8 Ind App 135 (PC). (Do.) ** AIR 

1922 Mad 317 (318, 319) (DB). (Do.) ** 

AIR 1916 Pat 44 (45): 1 Pat L Jour 437 
(DB). (Members of committee appointed 
under Religious Endowments Act suing for 
removal of trustee.) ** AIR 1932 Mad 583 
(584) (DB). (Joint promisees under con¬ 

tract suing to enforce contract.) ** 1964 
Ker LJ 676. (Legal representatives for 
realising ancestral debt.) 

(3) A suit by members of a Hindu joint 

family to recover a property belonging to 
joint family must be by or on behalf of 
all the members. ILR (1954) 4 Raj 485 
(488) (DB) ** (1907) 29 All 311 (317) 

(DB) ** (1894) 17 Mad 122 (126) (DB) ** 
AIR 1968 Andh Pra 291 (295). 

(4) Where a number of persons are 

jointly entitled to the same relief in respect 
of a transaction and one of them wishes 
to sue to enforce that relief, the proper 
course is for him to ask the other persons* 
to join in the suit as co-plaintilTs. If they 
refuse to join in the suit as plaintiffs, 
they must be joined as defendants. AIR 
1942 Cal 295 (296) (DB). (Case of 

shebails.) ** (1967) 2 Andh WR 200 (DB). 
(One of two joint owners seeking eviction 
of tenant — Other co-owners opposing 
petition joined as respondents.) ** AIR 1963 
Bom 170 (171): 65 Bom LR 1 (DB). 

[See however AIR 1957 All 369 (371).] 

(5) A suit should not be dismissed 
merely because the plaintiff fails to prove 
that before joining the persons jointly 
interested with him as defendants, he asked 
them to join as co-plaintiffs and they refus¬ 
ed to do so. (1908) 18 Mad L Jour 495 
(496) ** (1902) 24 All 226 (228) (DB) ** 
AIR 1923 Cal 506 (507) (DB) ** (1899) 26 
Cal 409 (412) (FB) ** AIR 1963 Bom 170 
(172): 65 Bom LR 1 (DB). 
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R- 2. Power of Court to order separate trials.—Where it appears to the 
Court that any joinder of plaintiffs may embarrass or delay the trial of the suit, 

the Court may put the plaintiffs to their election or order separate trials or make 
such other order as may be expedient. 

[R. S. C., O 16, R. lj 

• R. 3. Who may be joined as defendants.—All persons may be joined 
as defendants against whom any right to relief in respect of or arising out of the 
same act or transaction or series of acts or transactions is alleged to exist, whether 
join y severally or in the alternative, where, if separate suits were brought 
against such persons, any common question of law or fact would arise. 

[1882 and 1877 , S. 28; Cf. R.S.C., O. 16, R. 4. See O. 11, Rule 3.] : 

b RuIe 1 ~ No| e 5 (contd.) 

A J s “ lt by som e of shebaits on behalf 
ot the deity is maintainable where the 
Court cannot find out that any known 

117 b ?il8^ a fDB e ) en left ° Ut ‘ A1R 1957 Cal 

6. “Severally”. — (l) Where the same 
transaction entitles each one of a number 
of persons to relief individually and not 
jointly, they may all join as pjaintifTs in 
the same suit if the questions to be decid- 

^r^ re ** common - AIR 1932 AH 401 (402) 

(DB) ** (1897) 24 Cal 385 (388, 390) (DB). 

(ouch course is not obligatory; they can 
also sue separately.) 

(2) Mandamus sought by one writ appli¬ 
cation by several ratepayers having differ¬ 
ent causes of action to compel a muni¬ 
cipality to supply scheduled quantity of 
water for domestic purposes. It would -be 
sufficient to follow analogously provisions 
ot Order 1 and give relief to those applica- 
cants who were found to be entitled to it. 

AIR 1956 Cal 291 (295). 

7. “In the alternative”.— (f) A and B 
sue C alleging that either A or B is entitled 
to relief against C in respect of a certain 
transaction. Joinder of A and B is permis¬ 
sible under this rule. AIR 1921 Nag 9 (10) 

** AIR 1927 Oudh 484 (485): 3 Luck 241 
(DB) ** (1903) 26 Mad 647 (649) (FB). 

(2) A father, and B son, suing to recover 
M’s property — B claiming as adopted son 
of M — A claiming as nearest reversioner 
of M’s deceased son if B’s claim failed — 

Causes of action although alternative were 
distinct, separate and antagonistic — Suit 
is bad for misjoinder of plaintiffs and 
causes of action. AIR 1950 Mad 760 (761). 

(3) The rule does not warrant the 
joinder, as plaintiffs in one suit, of rival 
claimants each of whom denies the right of 
the other. AIR 1955 Bhopal 22 (23). (AIR 
1918 PC 49, Rel. on.) 

(4) Where it is not alleged that the right 
to relief exists in the alternative but the 
plaintiffs are joined in the hope of getting 
a decree by something like a mass attack 
on the defendants and of afterwards divid¬ 
ing the fruits of victory among the plain¬ 
tiffs by further litigation, inter se, such a 
suit, is inconvenient in plan and must be 
condemned. AIR 1918 PC 49 (50). 

8. Appeal.— (1) Where a suit is filed on 
a promissory note executed by first defen¬ 


dant in favour of second defendant and 
assigned by latter to plaintiff and is dis¬ 
missed as against first defendant but is 
decreed in full against second defendant, 
plaintiff and second defendant can prefer 
a joint appeal to have first defendant also 
made liable. AIR 1923 Lah 638 (639) (DB). 

9. Necessary and proper parties. — See 
Notes on Order 1, Rule 10. 

Order 1, Rule 2 — Note 1 

(1) The rule applies only to cases in 

which the plaintiffs are properly joined in 
a suit under Rule 1, but in which separate 
trials or election is necessary for avoiding 
embarrassment or inconvenience or delay. 
It has no application to cases of misjoinder 
of plaintiffs. (1913) 18 Ind Cas 18i (182) 
(Low Bur.) ** (1904) 26 All 218 (220) 

(DB). 

[But see AIR 1964 Orissa 159 (160). 

(Suit by several plaintiffs against State 
each claiming prescriptive title by adverse 
possession to parcel of land in his exclu¬ 
sive possession — Misjoinder of plaintiffs 
and causes of action .— Order 1, Rule 2 is 
applicable.) ** AIR 1914 Cal 795 (795) 
(DB).] 

(2) Where th e same plaintiff sues for 
possession of several properties in separate 
capacities, as for instance, in a personal 
capacity and in the capacity of a trustee, 
the Court may order separate trials. AIR 
1928 Cal 199 (202): 55 Cal 164 (DB). 

(3) The High Court can, in revision, sub¬ 

ject to conditions laid down in Section 115, 
interfere with an order under this rule. 
AIR 1918 Mad 1137 (1139) ** (1922) 16 

Mad LW 175 (176) (DB). 

ORDER 1, RULE 3 — SYNOPSIS 

1. Scope and object. 

2. “All persons may be Joined as defen¬ 

dants against whom any right to 
relief.alleged to exist”. 

8. Parties must be within Jurisdiction of 
Court. 

4. “Alleged”. 

5. In respect of the same act or transac¬ 

tion. 

6. “Jointly”. 

7. Joint tort-feasors. N 

8. “Severally”. 

0. “In the alternative”. 
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Bihar 


STATE AMENDMENT 

X 


In its application to the Scheduled Areas in the State of Bihar, in O. 1, R. 3, follow¬ 
ing proviso shall be added, namely :—* 

“Provided that in suits for declaration of title or for possession relating to immove¬ 
able properties of a member of the Scheduled Tribes as specified in Part III to the 
Schedule to the Constitution (Scheduled Tribes) Order, 1950, the Deputy Commissioner 
concerned shall also be joined as a defendant," 

j —-Bihar Scheduled Areas Regulation, 1969 (1 of 1969), S. 3 and Sch. [8-2- 


1969.] 

Order 1, Rule 3 — Synopsis (contd.) 

10. Ancillary reliefs. 

11. Separate trials. 

12. Common question of law or fact. 

18. Appeal. 

1. Scope and object. — (1) The object of 

Order 1, Rule 3 is to avoid multiplicity of 
suits and needless expense, if it could be 
done without embarrassment to parties and 
Court. AIR 1928 Cal 92 (93) (DB) ** 1960 
Jab LJ 1154: ILR (1962) Madh Pra 140. 

(2) It is not necessary that all the defen¬ 
dants should be interested in all the re¬ 
liefs and transactions comprised in the 
suit or that the liability of all the defen¬ 
dants should be the same. AIR 1936 Mad 
449 (454) (DB) ** AIR 1938 Nag 461 (463): 
ILR (1939) Nag 29 ** 1959 Ker LT 849. 

(3) Under Order 1, Rule 3 it is not 
necessary that the evidence as regards each 
of the defendants should be the same. AIR 
1928 Bom 91 (94) ** AIR 1918 Cal 858 
(864): 45 Cal 111 (DB). 

(4) It is not essential for applicability of 
rule that the cause of action against each 
of the defendants should be the same. AIR 
1947 Cal 374 (377): ILR (1947) 1 Cal 559 
(DB) ** AIR 1946 Pat 429 (430) ** AIR 
1928 Cal 199 (200): 55 Cal 164 (DB) ** 
(1883) 5 All 163 (170) (FB). 

(5) For applicability of the rule both 
the conditions mentioned therein should 
exist. AIR 1954 Tripura 21 (23) ** AIR 
1926 Mad 911 (912): 49 Mad 836 (FB) ** 
AIR 1926 Sind 60 (68): 19 Sind LR 395 
(DB) ** 1960 Jab LJ 1154: ILR (1962) 
Madh Pra 140. 

(6) If there is one question common to 
all the defendants which is of sufficient im¬ 
portance in proportion to the rest of the 
action that is enough for purposes of 
Order 1, Rule 3. ILR (1956) 1 Cal 324 
(326) (DB) ** AIR 1950 Cal 479 (482) 
(DB) ** AIR 1942 Mad 334 (336) ** AIR 
1932 Bom 1 (2) (DB). 

(7) In order that the requisite as to 
there being the same act or transaction or 
the same series of acts or transactions may 
be satisfied some common link or nexus 
must be found. AIR 1953 Cal 185 (186); 
ILR (1954) 1 Cal 154 (DB). 

(8) The provisions of rule are not im¬ 
perative and obligatory. AIR 1953 SC 521 
(625); 1954 SCR 506; ILR (1954) 1 All 168 
** AIR 1963 All 496 (497): 1963 All LJ 
646 (DB). 


(9) Order 2, Rule 3 must be read so as 
not to clash with this rule. AIR 1950 Cal 
479 (481) (DB) ** AIR 1931 Bom 330 
(330) (DB) ** AIR 1918 Cal 858 (859, 862, 
863): 45 Cal 111 ** AIR 1934 Mad 367 
(368): 57 Mad 1031 (DB). 

(10) The combined effect of Order 1, 
Rule 3 and Order 2, Rule 3 is to enable a 
plaintiff to join not only the different 
causes of action against the defendant but 
also the different causes of action against 
different defendants if he is unable to 
bring his case within the purview of O. 1, 
Rule 3. Madh BLJ 1954 SCR 1233 (1235). 

(11) Under this rule a person against 
whom damages are claimed on the basis of 
a breach of contract can be joined as de¬ 
fendant with another against whom dam¬ 
ages are claimed on the basis of a tort 
where both the causes of action arise out 
of the same transaction or series of trans¬ 
actions. AIR 1938 Rang 185 (188): 1938 
Rang LR 303 (SB). (AIR 1936 PC 34: 61 
Ind App 1: 56 All 1, Followed.) ** AIR 
1950 Cal 479 (480, 481, 482) (DB). 

(12) In an appeal in proceedings under 
Section 11, U. P. Encumbered Estates Act, 
it is sufficient that those who took an ac¬ 
tive part in the proceedings are implead¬ 
ed. It is not necessary to implead 
each and every creditor, who either 
did not appear or put forward a written 
statement under Section 10 of the Act or 
took no active part in the proceedings 
under Section 11 (2). AIR 1953 SC 621 
(524, 525, 526); 1954 SCR 506; ILR (1954) 
1 All 168. (AIR 1942 Oudh 16; AIR 1942 
Oudh 339 and AIR 1947 All 18: ILR (1946) 
All 891 (FB), OVERRULED.) 

[See also (1968) 70 Pun LR 234 (236, 
237). (Case under E. P. Utilization of 
Lands Act 38 of 1949.)] 

(13) Even, if the Code applies to writ 
applications under Article 226 of the Con¬ 
stitution, still it cannot be taken to over¬ 
ride a general rule applicable to such ap¬ 
plications that there should be separate ap¬ 
plications for separate writs. AIR 1955 

Pepsu 159 (160, 162): ILR (1955) Patiala 
622 (DB). 


(14) The Collector of Customs is not a 
legal entity, but is merely an office oc¬ 
cupied by several persons. Hence a 
suit cannot be filed against or in the name 
of the Collector of Customs. AIR 1QG0 
Bom 196 (200): 61 Bom LR 1388. 
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(15) If relief can be claimed against two 
persons, but only one is impleaded as a 
defendant relief can be granted against him 
only. No relief can be granted against the 
others. Relief cannot be refused against 
the one impleaded on the plea that the 
other was not impleaded. AIR 1963 All 
549 (550): 1963 All LJ 389 (FB). 

(16) Under the law a vendor is not a 
necessary party, where a third person 
claims superior right both against the ven¬ 
dor and the vendee, and institutes a suit 
to safeguard his rights against the vendee, 
who has by obtaining a sale from the 
vendor thrown a cloud on the title of the 
plaintiff. ILR (1960) 10 Raj 305. 


(17) Persons who can be sued jointly as 
defendants, may be sued either separately, 
one suit against each of them or jointly in 
one suit. AIR 1963 All 496 (497): 1963 All 
LJ 546. 


2. “All persons may be joined ns defen¬ 
dants against whom any right to relief . . . 

alieged to exist.” — (1) For the purpose of 
Admiralty proceedings a ship has been 
held to be a ' person”. ( 1888 ) 12 Bom 
237 (241). 


(2) The rule is not imperative. AIR 1935 
Mad 750 (752) (DB). 

(3) A plaintiff is not bound to sue every 
possible adverse claimant in the same suit. 
He is dominus litis and may choose to im¬ 
plead only those persons as defendants 
against whom he wishes to proceed and 
may leave the questions as against others 
t< be decided on a future occasion or allow 
them to be barred at his own risk. 
(1903) 27 Bom 31 (41) (DB). 

(4) Plaintiff can sue any or all of the 

joint tort-l'easors in one suit though by 
suing some persons only his remedy against 
others might become barred. (1907) 6 

Cal L Jour 383 (390, 391) (DB) ** AIR 
1935 Mad 750 (752) (DB). 

(5) A suit is not bad for misjoinder of 
parties even if every one of the defendants 
alleged to have been in conspiracy is not 
proved to be a conspirator. AIR 1956 Nag 
116 (150): ILR (1956) Nag 378 (DB). 

(6) As a general rule only those persons 

can lie joined as defendants to a suit 
against whom any right to relief is alleg¬ 
ed to exist. AIR 1949 Assam 21 (21): ILR 
(1949) 1 Assam 51 (DR) ** AIR 1928 

Cal 23 (24) (DB) ** AIR 1923 Pat 65 (70): 
2 Pal 110 (DB). 

(71 Transfer of shares by member to 
non-member — Transferee’s name register¬ 
ed in Company’s register cancelled subse¬ 
quently without notice to transferee — 
Transferee bringing suit for rectification of 
Register — Transferor held was not neces¬ 
sary party. AIR 1962 Punj 277 (280): 

(1962i 32 Com Cas 1022. 

(8) Where the right to relief exists in 
the plaintiiT jointly with others and such 
others refuse to join him as plaintiffs, it 
will be necessary to add them as defend¬ 


ants though no right to relief is alleged 
to exist against them. AIR 1918 Mad 1137 
(1139). 

(9) If a party is brought on record as 
a defendant, then naturally it follows that 
that party should be allowed -to exercise 
all the rights and privileges conferred by 
Uie Civil Procedure Code. The Civil Proce¬ 
dure Code does not create a class of de¬ 
fendants who could be called spectator or 
dummy defendants. AIR 1957 Mad 779 
(780). 

(10) All persons against whom any right 

to relief is alleged to exist should be in im¬ 
pleaded as defendants. AIR 1963 All 549 
(550): 1963 All LJ 389 ** AIR 1959 Raj 
17 (21): ILR (1958) 8 Raj 1189. (Persons 
in possession, in an action for recovery of 
land.) '• 

(11) In a declaratory suit by reversioner 
impeaching alienation by limited owner on 
death of one of the defendants pending 
suit, suit does not abate — Bringing legal 
representatives of deceased on record is not 
necessary. AIR 1967 Pat 172 (174): 1966 
BLJR 406 (DB). 

(12) Foreign Court passing separate de¬ 
crees in same suit — Suit on basis of such 
decrees—All persons against whom decrees 
are passed can be joined together as 
parties to such suit. 1965 Cur LJ 485 
(Punj). 


(13) In a suit tor redemption of a mort¬ 
gage the adding as a party of a person 
claiming title to the mortgaged property is 
not abnoxious to this rule. AIR 1967 
Mad 453 (454): (1967) 1 Mad LJ 399. 

(14) In a suit for recovery of money 

under a mortgage claim and a promissory 
note, a defendant interested, only in the 
second mortgage could be properly implead¬ 
ed under Order 1 , Rule 3. (1963) Mys LJ 

(Supp) 121 (DB). 

(15) Judgment-debtor is necessary 

parly to a claim suit if the sub¬ 
ject matter of the suit is the judgment- 
debtor’s right to the property. AIR 1963 
Ker 236 (240): 1963 Ker LT 681. 

(16) Plaintiff instituted a suit against A 
and B in effect and in substance to enforce 
the claim for a share in certain assets of 
his deceased father including father’s share 
in partnership business carried on with A 
and some assets of his father collected by 
A. The suit was not bad either for mis¬ 
joinder of parties or of causes of action. 
1959 Ker LT 849: 1959 Ker LJ 889. 


3. Parties must be within jurisdiction of 
Court. ( 1 ) If Court has no jurisdiction 
by reason of Sections 19 and 20 over one 
of defendants joined under Order 1, Rule 3 
and Order 2, Rule 3, the suit cannot be 
entertained against such defendant and his 
name must be struck out from array of the 
parties. AIR 1955 Mad 595 (596)'. (AIR 
1922 Cal 500: 49 Cal 895, Relied on.) 

(2) Order 1 . Rule 3 assumes the exist¬ 
ence of a suit in a proper forum, the Court 
having jurisdiction to try the suit. If the 
Court has such jurisdiction, then Order 1. 
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Rule 3 may come into play. AIR 1922 Cal 
500 (501): 49 Cal 895 (DB). 

4. “Alleged.’*— (1) Question of misjoin¬ 

der must be judged from the fact whether 
it is alleged in the plaint that there is 
against the defendants any right _to relief 
arising out of the same act or transac¬ 
tion. AIR 1932 Bom 1 (2) (DB) ** AIR 
1960 Ker 127 (129): 1959 Ker LT 1110 

(DB). 

(2) Correctness or otherwise of allega¬ 
tions in plaint is not material. The ques¬ 

tion is whether upon facts as alleged in 
plaint and having regard to relief asked 
for, there is any misjoinder. (1905) 27 All 
564 (566) (DB). 

(3) Question of misjoinder does not de¬ 

pend upon defence set up or on the de¬ 
cree awarded to the plaintiff. AIR 1929 

Cal 667 (668) (DB) ** AIR 1919 Sind 55 
(56): 13 Sind LR 133 (DB). 

5. In respect of the same act or transac¬ 
tion.— (i) The word “same” preceding 

the words “act or transaction”' applies also 
to the words “series oi acts or transac¬ 
tions”. AIR 1942 All 387 (389): ILR (1942) 
All 862 (DB). 

(2) “Some common link on nexus” must 
be found in order that the requisite as 
to there being the same act or transac¬ 
tion or the same series of acts or transac¬ 
tions may be satisfied. AIR 1953 Cal 185 
(186, 187): ILR (1954) 1 Cal 154 (DB) ** 
I960 Jab L Jour 1154: ILR (1962) Madh 
Pra 140. 

(3) A right to relief arises out of same 
act or transaction where the plaintiff chal¬ 
lenges an order or act ot a Court or of 
an executive authority, joining several per¬ 
sons as defendants who claim rights under 
the said act or order as against the plain¬ 
tiff, whether jointly, severally or in the 
alternative. AIR 1950 Assam 133 (137): 
ILR (1950) 2 Assam 257 (DB) ** (1898) 
23 Bom 266 (271) (DB) • ** AIR 1925 Pat 
228 (232) (DB). 

(4) A right to relief cannot be said to 
arise out of the same act or transaction if 
the case against each defendant is entirely 
distinct and separate in its subject-matter 
from that of the other defendants. A mere 
finding that there were different causes of 
action as against different sets of defend¬ 
ants is not sufficient to conclude that the 
condition under Order 1, Rule 3 as to com¬ 
mon act or transaction was not satisfied. 
(1884) 6 All 106 (108) (DB) ** (1911) 12 
Ind Cas 813 (822) (DB) (Bom) ** AIR 
1937 Nag 99 (100): ILR (1937) Nag 349. 

(5) Question as to joinder depends not 
on a common cause of action but on com¬ 
mon basis of acts or series of acts. AIR 
1951 Pal 364 (365) (DB). 

(6) Where a plaintiff alleges a right 
against a person and sues to enforce it, 
other persons who claim or seek to exer¬ 
cise the same right in opposition to the 
plaintiff may be joined as defendants, be¬ 


cause the infringement of the plaintiff’s 
right is the transaction out of which the 
whole claim arises. (1906) 29 Mad 87 (89) 
** AIR 1933 All 957 (958) (DB). 

(7) In a suit for recovery of property by 
an owner against several persons who are 
alleged to have unlawfully got into posses¬ 
sion of various parcels of land and combin¬ 
ed to resist the right and title of the plain¬ 
tiff, all such persons may be joined in 
one suit. AIR 1942 Mad 334 (336) ** 
(1886) 13 Cal 147 (153, 154) (DB) ** AIR 
1924 Nag 55 (56): 19 Nag LR 178 ** 
(1909) 33 Bom 293 (304) (DB). 

(8) Suit against 61 sets of tenants in res¬ 
pect of items of lands in their possession 
for appointment of receiver on allegation 
that they conspired together to carry away 
the crops so as to deprive plaintiff of his 
waram — Suit is maintainable. AIR 1958 
Mad 413 (414). 

(9) Where no connection or conspiracy 
is alleged to exist between the various per¬ 
sons joined as defendants, or if it is not 
alleged that they acted in concert or under 
a common title, it cannot be said that the 
plaintiff’s right to relief arises out of the 
same transaction or series of transactions 
and the suit will be bad for misjoinder of 
defendants. AIR 1949 Orissa 80 (83): ILR 
(1949) 1 Cut 174 (DB) ** AIR 1947 Cal 
374 (377): ILR (1947) 1 Cal 559 (DB) ** 
AIR 1918 All 425 (426): 40 All 7 (DB). 

(10) Where a limited owner, alienates 
different portions of the property to 
different persons over a number of years 
such acts should be properly considered as 
constituting one single series of acts. ILH 
(1956) 1 Cal 324 (326) (DB). 

(11) Property situated at different places, 
allienated to different persons by a person 
having limited interests. Suit for recovery of 
the properties filed against the different 
persons held not bad for multifariousness 
as there was a single cause of action viz. 
death of the alienator. AIR 1968 Mys 82 
(84): (1967) 1 Mys LJ 27. 

(12) A single suit by a corporation for 
arrears of rates and taxes against 
different owners of certain premises which 
had been sub-divided prior to the period 
for which the rates and taxes were claim¬ 
ed is not maintainable. AIR 1952 Cal 222 
(224, 225): ILR (1950) 1 Cal 108. 

(12) Suit against a fraudulent trustee for 
breach of trust and embezzlement of 
money — All his agents who had, conniv¬ 
ed at breach of trust also impleaded. No 
misjoinder. AIR 1934 Mad 367 (370)- 57 
Mad 1031 (DB). 

(13) Single suit by reversioner challeng¬ 
ing various transfers bv two co-widows _ 

There are two series of transactions — 
One by one widow and other by the other 
widow — Suit is bad — Transfers by 
one inav be included in one suit MR 
1952 Nag 303 (305): ILR (1952) Nag 182 
(FB). ^ 

(14) After a partnership is dissolved and 
accounts settled, it is not possible for a 
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partner to claim in one action a relief 
against an alleged debtor of the dissolv¬ 
ed partnership and also a relief against the 
other partner of the dissolved partnership 
tor a specific sum of money which would 
involve the setting aside of a settlement 
ot accounts. The right to such two reliefs 
cannot be said to be in respect of the same 
transaction or arising out of the same 
transaction within the meaning of Order 1, 
Rule 3. AIR 1957 All 383 (384). 

(15) A suit for damages against railway 
carrier tor loss of goods impleading there¬ 
in the insurance company with whom the 
goods were insured and also praying for 
a decree against the latter is maintainable 
as the principal cause of action is the loss 
of goods. AIR 1961 Mad 64 (65): (1960) 
2 Mad LJ 243. 

(10) Petition by husband for dissolution 
of marriage — Wife living in adultery with 
co-respondent — Co-respondent cannot be 
joined as party for claim for damages. 
AIR 1964 Andh Pra 308 (313): (1964) 1 
Andh WR 389 (DR). 

(17) Claim against first defendant is 
I allure to pay rent. Charge against second 
defendant is negligence in failing to in¬ 
clude previous year’s rent in a previous 
suit. Held there is misjoinder of causes 
of action and parties. AIR 1964 Andh Pra 
412 (414): (1963) 2 Andh WR 1. 

(18) Suit for declaration that suit pro¬ 
perty belongs to public trust and for re¬ 
covery of possession from alienees to 
whom it is sold in breach of trust — 
Alienees rightly impleaded as party defend¬ 
ants — Suit maintainable under Section 50 
Bombay Public Trusts Act. (1962) 3 Guj 
LR 843 (854). 

0. “Jointly.”— ( 1 ) In all cases of joint 
liability or a joint and several liability all 
persons liable may be joined as defend¬ 
ants. (1895) 19 Mad 60 (61) (DB). 

(2) In a suit for damages against A for 
breach of contract, C, D and E can be 
joined as defendants on the allegation that 
they conspired with A to bring about 
the breach. AIR 1950 Cal 479 (480) (DB). 

7. Joint tort-feasors.— ( 1 ) Each of the 

joint tort-feasors is responsible for the in¬ 
jury sustained by the common act and 
they can all be sued together. AIR 1956 
Nag 146 (150): ILR (1956) Nag 378 (DB) 

** (1907) 6 Cal L Jour 383 (390, 391) (DB) 
AIR 1960 Ker 127 (129, 130): 1959 Ker 
LT 1110 (DB). (Different trespassers in 

a suit for ejectment.) 

(2) In a suit for damages for assault 

against A and B where the act was done 
simultaneously in pursuance of a conspi¬ 
racy, there is no misjoinder. (1902) 26 

Bom 259 (264) (DB). 

(3) The director would be liable for 
the tort of his agent where the suit is for 
damages caused by action of the agent. 
AIR 1960 Madh Pra 323 (329): 1960 MPLJ 
865 (DB). 


(4) Non-joinder of the limited concern 

°? e of 1116 ^^ed persons along 
1 and 2 did not make the 
suit defective especially when the issue 

S 3 ? T *i s * d at ^ tria l Court. AIR 1964 
Pat 548 (553): ILR 42 Pat 415 (DB). 

(5) If the master as a joint tort-feasor 

J*J 011 lu y severa Ry Rable for the dam- 

• e sui , t cannot fail simply because 
the driver who is also liable, has not been 

tt AIR 1964 Assam 

85 /r? 9 c’ ? LR r * 1963 ) 15 Assam 474 (DB). 

aoi;,lor mt , r , r ec °very of possession 
against several defendants — Conspiracy 

among defendants ‘for keeping plaintiff out 
of possession of the disputed property al- 
J-55 CC l, .— Claims against each defendant 
i?.™*r, to b f interconnected — Suit main- 

pa^i t or mult ifariousness. 

JKS 391 (DB >* < AIR Cal 
858 and AIR 1950 Cal 479, Rel. on.) 

(7) Suit against municipality for dam* 
ages caused to plaintiffs house due to not 
properly filling up adjoining land dug up 
tor connecting flush latrine with sewer 
hne. Held owners of flush latrine, contrac¬ 
tors and plumber could not be joined as 
defendants as causes of action involved in 
each case are different. 1962 Jab LJ 576. 

(8) Suit for ejectment and rent against 
f Q iJ' Leave to amend plaint alleges that 

of . part r of tb e property to L and 
ITrt nf favour \ of p for the other 

ed *nd f tEX prope . rty are closesly connect¬ 
ed and that P and L are conspiring to de¬ 
feat plaintiff s claim — Held there is a 
clear plexus and L be joined as second 

Madh “a 140. 80 ^ ° 1164: ILR (19B2 J 

trihnt‘.‘fr eral,y ”~ (1) In for con- 

Irbution arising out of the same matter 

all persons liable to contribute may be 

dplprmi-* he liabUit * °f each may be 
determined m proportion to his interest 

110 aiTiu) a>BK Para ‘ ely - (1890) 12 ^ 

fo/ 2 irrear^ i nf t ^ S f t as - ide a rev enue sale 
each of whnl K* af? ainst several persons 

separate purcba sed different 

% items of property Is not bad for 
misjoinder, the proceeding complained of 
being one, and the ground upon which II 

27 mSW <9? n m l 7n$ e same * fl904 > 

f ^-o- 3 “;‘„s A pi^ r 

^ b r rm 5 about the breach can be 
as defendants under this rule AIR 
I960 Cal 479 (480, 481) (DB). 

Ruif ^ of* riiei *u j Hindu reversionary heir 
sues after the death of the widow for re¬ 
covery of possession of immovable pro- 

P er 5 the Iast male owner al¬ 

leged to have been improperly alienated, 

enbRe< ^ J° Soin all the alienees in one 
103 (PG). “flgg m!L!^e 8) = a 3 p 6 pIi r ° d APP 
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to suits for declaration.) ** AIR 1920 Lali 
19 (20): 1 Lah 295 (DB). (Do.) 

(5) Suit by junior member of joint Hindu 
family to set aside alienation — All alie¬ 
nees can be joined as defendants. 
AIR 1920 Lah 19 (20): 1 Lah 295 (DB). 

(6) Suit by heir or successor in interest 

to set aside alienations by predecessor in 
interest — Alienees can be joined as de¬ 
fendants. AIR 1916 Bom 310 (311): 40 

Bom 310 (311): 40 Bom 351 (DB). 

(Heir.) ** AIR 1928 Mad 820 (820) (DB) 
** AIR 1926 Mad 911 (912, 913): 49 Mad 
836 (FB). 

(7) In a suit for partition of properties 
belonging to a joint Hindu family by a 
junior member against the father, it was 
held that the vendees and mortgagees and 
others, who had obtained decrees against 
the father which were alleged to be collu¬ 
sive and fraudulent, were properly join¬ 
ed as parties. AIR 1922 Mad 332 (333): 
45 Mad 194 (DB). 

(8) In a suit against the mortgagee lor 
partition all persons having interest in 
the property sought to be partitioned must 
be made parties. AIR 1952 Kutch 37 (38). 

9. “In the alternative.” — (1) A suit 
for sale by the transferee of a mortgage 
against the mortgagor in which is also 
included a claim in the alternative for 
damages against the transferor, if it should 
appear that any portion of the debt had 
been discharged by the mortgagor before 
the transfer and so was not recoverable 
from the mortgagor, is not bad for mis¬ 
joinder. For the right to relief arises out 
of the same transaction though in the 
alternative. (1908) 31 Mad 252 (254, 256, 
257) ** (1910) 7 Ind Cas 69 (69) (DB) 

(All). 

(2) In suits for rent against tenants, an 
alternative claim against the plaintiff’s 
co-sharers or vendors can be joined, if it 
is alleged by the tenants that the co-sharers 
have received the whole or a por¬ 
tion of it from the tenants. AIR 1919 Cal 
903 (904) (DB). 

(3) Purchaser of land from A dispos¬ 
sessed by B — Suit bv purchaaser for de¬ 
claration of title against B — A can be 
joined as defendant by praying that he 
should refund money if B is found to be 
owner. (1902) 29 Cal 257 (259) (DB). 

(4) Where the plaintiff filed a suit for 
recovery of money against two defendants 
alleging that one of them was his agent 
and had lent the other the suit amount 
and prayed for a decree against the other 
if the loan was true or in the alternative, 
against the agent if he did not advance the 
loan, it was held- that the suit was not 
bad for misjoinder of defendants. (1906) 
29 Mad 50 (51) (DB). 

(5) Where it is doubtful which of the 
two defendants is liable to the plaintiff, 
both of them may be joined in one suit 
with a claim for alternative relief. AIR 
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1928 Bom 91 (94, 95) ** 1960) Jab L Jour 
1154: ILR (1962) Madh Pra 140. 

(6) In a suit for apportionment and re¬ 
covery of the plaintiff’s share of the rent, 
where it is doubtful who are the other co¬ 
sharers, all those who claim to be co¬ 
sharers may be made defendants under this 
rule and a decree as to apportionment may 
be passed in the presence of all parties so 
as to avoid a multiplicity of suits. (1940) 
44 Cal WN 1053 (1055, 1056) (DB). 

(7) This rule presupposes that the Court 
has jurisdiction to grant either of the re¬ 
liefs, though which of them should be 
granted, would depend on the findings to 
be given at the trial. Order 1, Rule 3 
must be read subject to other provisions. 
AIR 1954 Mad 516 (519). 

(8) Where a plaintiff claims in the alter¬ 
native damages against all the defendants 
and his right to relief arises out of the 
same series of transactions and where com¬ 
mon questions of law and fact would 
arise U the plaintiff is compelled to bring 
separate suits against them the provisions 
of Order 1, Rule 3 are attracted and there 
is no misjoinder of parties. AIR 1957 
Tripura 37 (40). 

10. Ancillary reliefs.— ( 1 ) Where there 
is one cause of action against some del'end- 
'ants and relief claimed against other de¬ 
fendants is only ancillary to relief to be 
given to plaintiff and not in respect of a 
distinct and separate cause of action, the 
suit is not bad for misjoinder. AIR 1938 
Rang 420 (422): 1938 Rang LR 397. 

, f^). Where A and B are co-sharers of 

certain lands in possession of C and D and 
A sues B, C and D claiming to eject C and 
D Irom his share, and for partition of his 
share as against B, the claim against B is 
merely ancillary to relief claimed as against 
C and D which cannot be properly worked 
out without a partition of A’s share. For 
this purpose B may be properly joined as 
« P a rly !° the suit. (1906) 29 Mad 29 (31, 

oJ) (Ud). 

11. Separate trials.— (l) Though O. 1 , 

, U e , a .T leS te , rms onl >’ to the joinder 
ot plaintiffs and there is no correspond¬ 
ing rule in regard to the joinder of defend¬ 
ants, the principle of that rule is applicable 
to the case of the joinder of defendants 

, AP 1928 Cal 1" <201, 202): 55 Cal 
lo4 (DB). 

(2) Where trial of suit is likely to be 
embarrassing owing to a variety of defen¬ 
ces, Court may order separate trials 
or make such other order as mav be 
expedient. AIR 1952 Nag 303 (305)- ILR 
(1952) Nag 182 (FB) ** (ig 0 9 > 33 Bom 

293 (305) (DR) ** AIR 1928 Cal 199 (202) 
55 Cal 164 (DB). 1 

12. Common question of law or fact._ 

is necessary for joining persons as 
defendants in sam e suit, that a common 
question ot law or fact should arise in the 
case. ILR (1955) Patiala 60 (63) ** AIR 
1950 Assam 133 (137): ILR (1950) 2 AssaVn 
257 (DB) ** AIR 1961 Madh Pra 46 (47) 
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R. 4. Court may give judgment for or against one or more of joint 
parties. Judgment may be given without any amendment_ 

(a) for such one or more of the plaintiffs as may be found to be entitled 

to relief, for such relief as he or they may be entitled to; 

(b) against such one Or more of the defendants as may be found to be liable 

according to their respective liabilities. - .jjij 

[1882 and 1877, Ss. 26, 28.] 

c . n R * Defendant need not be interested in all the relief claimed.—It 
shall not be necessary that every defendant shall be interested as to all the relief 
cJaimed m any suit against him , 

[R. S. C., O. 16, R. 5.] 


. . 6 - . J° inder of parties liable on same contract.— The plaintiff may, at 

ioir.f l? Ion » l om as P ar ^ 1 . e ^ to same suit all or any of the persons severally, or 
> an , severally, liable on any one contract, including parties to bills of 
exchange, hundis and promissory notes. 
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(2) II there is one question common to 
al! defendants which is of sufficient im¬ 
portance in proportion to the rest of the 
a< ion, that is enough. ILR (1956) 1 Cal 
<326) (DB) ** AIR 1958 Cal 710 (712) 
(DBl ** AIR 1950 Cal 479 (482) (DB) 


(3 1 The expression “common question of 
law or I act however, does not mean simi- 
la question o| Hw or fart. AIR 1952 Cal 
'—4. 225 1 ILR (1950) 1 Cal 105 ** 
AIR 1961 Madh Pra 46 (47). (Suit for 

eviction by purchaser of premises against 
two separate tenants.) 


13. Appeal.— ( 1 ) Single Judge of High 
Court holding suit bad for misjoinder of 
defendants and ordering plaintiff to elect 
to proceed against some only. Order is a 
‘judgment’ within Clause 15, Letters Patent. 
AIR 1918 Cal 858 (861): 45 Cal 111 (DB). 

(2) Order by a lower Court holding suit 
bad for misjoinder not being an appeal- 
able order, no appeal but revision will lie 
from it. AIR 1951 Pat 364 (365) (DB). 


Order 1, Rule 4 — Note 1 


(1) Clause (a) of Rule 4 must be read 
wilh Order 1, Rule 1. Where several plain¬ 
tiffs join under Order 1, Rule 1 in a suit, 
hut it is found that only some of them are 
entitled to relief, a judgment may, under 
this rule, be given for such relief in 
favour of such persons. AIR 1927 Oudh 
481 (485): 3 Luck 241 (DB) ** AIR 1959 
Andhra Pra 126 (127) (DB). (Suit by A and 
R on promissory nole executed by C in 
favour of R — Plaint alleging advance of 
money bv A and R being henami for A 
— R admitting truth of the allegations and 
consenting to decree being passed in favour 
of A — C objecting to A suing on pro- 
note — Court can pass decree in favour of 
R without amending plaint to include al¬ 
ternative prayer to that effect.) 

(2) Where A and R sue C on the allega¬ 
tion that A alone is entitled to relief and 


that B is added merely as a pro forma 
party, but B alone is found to be entitl¬ 
ed to rebel, judgment cannot be given in 
his favour without amendment. AIR 1929 
Bom 51 (53) (DB). 

(3; Clause (b) of this rule must be read 
with Order 1, Rule 3. Where several 
defendants have been impleaded under 
Order 1, Rule 3 but some of them alone 
are really found to be liable, judgment 
may, under this rule, be given against them 
without any amendment, according to 
their respective liabilities. AIR 1965 All 
77 (78) ** 1895 All WN 23 (24) ** (1879) 
4 Cal 949 (953) (DB). 

Order 1, Rule 5 —Nole 1 

(1) A suit which is otherwise properly 
constituted shall not he bad for misjoindei 
merely because the defendants are not 
equally interested in the relief claimed in 
the suit. (1907) 31 Bom 516 (522) ** AIR 
1938 Nag 461 (463): ILR (1939) Nag 229. 

(2) Suit for accounts against agents is 
not necessarily had for misjoinder merely 
because, plaintiff asked for accounts for 
one period against one of them and for a 
dillerent period against the other. • (1881) 
7 Cal 654 (658) (DB). 

(3) Suit on mortgage and promissory 

nole against delendant — Subsequent mort¬ 
gagee Iroin defendant can be impleaded 
though he is not interested in the claim 
under the promissory note — Suit not bad 
for multifariousness. 1963 Mys LJ (Supp) 
121 (DB). 1 

(4) A suit is not had for misjoinder 
merely because relief claimed as against 
some ol defendants is only ancillary to 
main relief claimed in suit. (1906) 29 Mad 
29 (31) (DB). 

ORDER I, RULE 6 — SYNOPSIS 

1. Joint liability. 

2. Joint and several liability. 

3. Suit against one of several partners. 
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Order 1, Rule 6 — Synopsis (contd.) 

4. Whether decree against one co-con- 
tractor precludes suit against other 
eo-contractors. 

6. “Any one contract.” 

6. Suits on bills of exchange, hundis, and 
promissory notes. 

1. Joint liability. — (1) A liability is joint 
if on the death of one of the.joint pro¬ 
misors the liability becomes the liability 
of the surviving promisors and no liability 
devolves upon the heirs or legal representa¬ 
tives of the deceased promisor; survivor¬ 
ship is the distinguishing mark of a joint 
contract. AIR 1918 Cal 512 (516) (DB). 

(2) A joint promise by A and B creates 
under Section 43 of the Contract Act, a 
joint and several liability. (1898) 17 Bom 
6 (11) (DB) ** (1900) 22 All 307 (316, 319) 
(DB) ** AIR 1918 Cal 512 (513) (DB) ** 
(1910) 33 Mad 317 (319) (DB) ** AIR 
1959 J and K 96 (98). 

2. Joint and several liability.— (1) 

Where under this rule the plaintiff sues 
one or some of the persons jointly and 
severally liable, the latter have no right 
to insist on the joinder of the other pro¬ 
misors so liable as parties to the suit. 
AIR 1933 Nag 324 (326) ** (1900) 22 All 
307 (315, 316) (DB). 

(2) Section 43 of the Contract Act has 
to be read with Order 1, Rule 6 Civil P. C. 
to find out the precise position of joint 
liability on a contract under the Indian 
Law. This rule makes the legal conse¬ 
quences of a joint and several liability on 
a contract practically same as those of 
several liability. This is, however, limited 
to the question of joinder of parties in 
the same contract and is a matter of pro¬ 
cedure. AIR 1964 Cal 196 (206) (DB). 

3. Suit against one of several partners.— 

(1) Section 43 of the Contract Act applies 
to contracts entered into with firms or 
partnerships. Hence, by virtue of Order 1, 
Rule 6, a plaintiff in enforcing such a con¬ 
tract is not bound to implead all the mem¬ 
bers of a firm as defendants, but is entitled 
to sue, as he chooses, one or more 
of them, for the performance of the en- 
ti«; contract. (1892) 17 Bom 6 (11) (DB) 
* + (1902) 1902 Pun Re No. 37. p. 139 (141) 
** (1898) 21 Mad 256 (257) (DB) ** AIR 
1959 J and K 96 (97, 98). 

4. Whether decree against one co-con¬ 
tractor precludes suit against other co-con¬ 
tractors. — (1) A and B jointly promise 
to pay C a certain sum of money. C sues 
A separately and obtains a decree. He 
then executes the decree against A and the 
decree remains unsatisfied or is only par¬ 
tially satisfied. C cannot subsequently 
bring a separate suit against B for the 
amount remaining due to him under the 


contract. (1878) 3 Cal 353 (359, 360) 

(DB) ** (1882) 5 Mad 37 (44) (DB) ** 
(1885) 8 Mad 376 (378) (DB) ** (1900) 22 
All 307 (315, 316, 317) (DB) ** AIR 1933 
Bom 407 (408). (Dissenting from AIR 

1917 Bom 268 and 24 Bom 77.) 

(2) C sues both A and B (joint 
promisors), but A consents to a judgment 
against him. C can thereafter prosecute 
the suit against B alone. AIR 1917 Bom 
268 (273) ** (1901) 25 Bom 378 (386). 

(3) Joint-debtor satisfying decree — Co- 
promisors are still liable to contribute and 
cannot escape liability though they are 
exonerated in prior proceedings. AIR 1965 
Andh Pra 98 (101): ILR (1963) Andh Pra 
931. 

6. “Any one contract.”— (1) The rule 
only applies w-here defendants are liable 
on same contract. It does not apply 
where defendants are liable on different 
contracts. AIR 1928 Cal 490 (491). 

6. Suits on bills of exchange, hundis and 
promissory notes.— (1) The drawer and 

the acceptor of a bill of exchange can be 
joined as co-defendants in a suit brought 
by the holder of the bill. (1878) 3 Cal 

541 (541) ** (1878) 1 All 392 (393) (DB) 
** AIR 1914 Lah 405 (406). 

(2) A draws a bill of exchange payable 
at sight on B and the latter, on presenta¬ 
tion, refuses to accept it. In such a 
case, the holder of the bill has no cause 
of action against B and cannot add B as 
a co-defendant with A. (1878) 3 Bom 182 
(183) (DB). 

(3) Where the endorsee sues the en¬ 
dorser for renewal of a lost cheque, the 
drawer also must be impleaded as the 
cheque cannot be renewed without his co¬ 
operation. (1880) 2 All 754 (755) (DB). 

(4) Where the holder of a bill of ex¬ 
change sues the drawer, the acceptor and 
the endorser, the decree cannot provide 
that the endorser should be exempt from 
liability until the plaintiff has exhausted 
his remedies against the drawer and the 
acceptor. (1889) 16 Cal 804 (805, 806) (DB). 

(5) Suit on promissory note by holder 
in due course against sons of executant 
without making the original payee party 
to the suit — Procedure — Third party 
procedure not applicable against original 
payee — But original payee proper party 
(vide Order 1, Rule 6) and should be im¬ 
pleaded under Order 1, Rul e 10 — Sons 
of original payee not necessary parties — 

Suit laid at the instance of an endorsee _ 

Only parties that could be impleaded are 
those whose names are mentioned in the 
note. AIR 1962 Mad 202 (205): (1962) 1 
Mad L.l 246. 
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R. 7. When plaintiff in doubt from whom redress is to be sought.— 
Where the plaintiff is in doubt as to the person from whom he is entitled to obtain 
redress, he may join two or more defendants in order that the question as to 
which of the defendants is liable, and to what extent, may be determined as be-- 
tween all parties. 

[R. S. C., O. 16, R. 7.] 


8. One person may sue or defend on behalf of all In ■ same interest.—* 
(x) Where there are numerous persons having the same interest in one suit, one 
or more of such persons may, with the permission of the Court, sue or be sued, 
or may defend, in such suit, on behalf of or for the benefit of all persons so 
interested. But the Court shall in such case give, at the plaintiff’s expense, notice 
of the institution of the suit to all such persons either by personal service or, where 
from. the number of persons or any other cause such service is not reasonably 
piacticable, by public advertisement, as the Court in each case may direct. 

( 2 ) A**}' person on whose behalf or for whose benefit a suit is instituted or 

defended under sub-rule (1) may apply to the Court to be made a party to such 
suit. 

t 1882 1877, Ss. 30, 32. Cf. R. S. C., O. 16, R. 9.] 


Order 1, Rule 7 — Note 1 

(1) Order 1, Rule 7 enables the plaintiff 
to bring one suit against a number of per- 
sons in the alternative where he is in 
doubt as to which of them is liable to 
him. (1906) 29 Mad 50 (51) (DB) ** 

(1907) 31 Bom 516 (522, 523). (Suit for 
rent.) 

(2) Plaintiff in doubt as to which of the 

defendants is really in possession and 
against whom effectual decree for ejection 
and possession can be passed — Case 
attracts provisions of Order 1, Rule 7. 1960 

Jab LJ 1154 (1156). 

(2) A sues B for a sum of money lent 
to B by C, A’s agent. B denies the loan 
hut C maintains, he made the loan. A, in 
such a case, may join C as a co-defendant 
in the suit praying for relief against him 
in the alternative. (1906) 29 Mad 50 (51) 
(DB) ** AIR 1928 Bom 91 (94, 95). 

(3) Plaintiff alleged that both defend¬ 
ants claimed a charge for use of certain 
water and prayed that Court should deter¬ 
mine which of defendants was entitled to 
the charges, and that the other should be 
restrained from interfering with plaintiff, 
and compelled to refund charges he had 
already collected. 

Held, there was no misjoinder. (1909) 4 
Ind Cas 312 (313) (DB) (Mad). 

(4) In a suit for damages for injuries 
sustained by the plaintiff while travelling 
in a bus, as a result of rash driving, against 
the driver and owner of a motor bus, the 
insurance company with whom the bus 
is insured against third party risks, can 
be impleaded as defendant under the 
principle underlying Order 1, Rules 7 and 
10 (2). AIR 1951 Nag 280 (281): ILR 
(1950) Nag 955. 

(5) Even at the final stages of hearing 
both the defendants blaming each other —■ 
Case of one of them found to be acceptable 
— Plaintiff held justified in making both 
the defendants parties and proceeding 
against both till the end — Unsuccessful 


defendant held should be asked to bear the 
cost of the other defendant in addition to 
the cost of the plaintiff. AIR 1963 Cal 
163 (178): 1963 Cal LJ 43. 

(6) Where the plaintiff claims from two 
defendants in the alternative and gets a 
decree against one, he has no cause of ac¬ 
tion left and an appeal against the other 
is incompetent. AIR 1935 Rang 397 (398): 
13 Rang 186 ** AIR 1951 Raj 74 (79) (DB). 

(7) Order 1, Rule 7 is a provision which 

resolves th e conflicts of the plaintiff. But 
the doubt in the mind of the plaintiff as 
to who is liable is no part of his to right 
to institute a suit. The doubt as to which 
of the defendant is liable relates to the exer¬ 
cise of the right which is a totally 
different matter from the right itself. AIR 
1959 Cal - 247 (251): ILR (1959) 2 Cal 

54. 

ORDER 1, RULE 8 — SYNOPSIS 

1. Scope and object. j 

2. Numerous persons. 

3. Clubs and other associations. 

4. Suit to set aside fraudulent transfers. 

6. Suit by a member of a community In 
his own right. 

6. Suit to establish or negative a public 

right. 

7. “Having the same Interest.” 

7-A. Suit by or against trustees. 

7-B. Suit by or against community. 

8. Matters In respect of which representa¬ 

tive suit can be brought. 

9. Representative suit for damages. 

10. Permission of Court. 

11. Permission when to be granted* 

12. Form of permission. 

13. Who may apply for permission* 

14. “May be sued.” 

14-A. “May defend.” 
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HIGH COURT AMENDMENTS 

Assam & Nagaland 

Same as that of Calcutta.—see Assam High Court Order, 1968, Cl. 6; Act 27 of 
1962 , Ss. 13, 15 [w. e. f. 1-12-1963]. 

Calcutta: Andaman and Nicobar Islands 

In sub-rule (1) for the first sentence commencing with the words “where there are" 
and ending with “persons so interested,” substitute the following— 

“Where there are numerous persons having the same interest in one suit, the 
Court may direct that one or more such persons may sue or be sued, or may 
defend, in such suit, on behalf of, or for the benefit of, all persons so 
interested” [2-4-1938]. 

Gujarat 

In Order 1 Rule 8 sub-rule (1), after the first sentence ending with the words “so 
interested,” the following sentence shall be inserted, namely,— 

“The Court may in suitable cases direct that two or more persons having the same 
interest in the suit may sue or be sued or may defend, in such suit, on behalf of, or for 
the benefit of, all persons so interested.” [17-8-1961]. 

Maharashtra 


In Qrder, 1, Rule 8, for existing sub-rule (1) and marginal note, substitute the 
following : 


Order 1, Rule 8 — Synopsis (contd.) 

15. Notice of suit. 

10. Title of. suit. 

17. Addition off parties. 

name of wrong plaintiff. 

19. Addition of parties after decree. 

20. Decree in a representative suit. 

21. Costs. 

Compromise. 

Withdrawal. See Notes under O. 23, 
Rule 1. 

24. Abatement of suits and appeals. 

25. Applicability to arbitration proceed¬ 

ings. 

26. Applicability to writ petitions. 

27. Revision. 

1. Scope and object. — (1) Order 1, 
«ule 8 forms an exception to the general 
rule that all persons interested in a suit 
0U , \ *° be joined as parties to it. The 

rule is one of convenience based upon rea¬ 
son and good policy and saves the trouble 
and expense .which would otherwise have 
a l ncur red in such cases. AIR 1957 
Andh Pra 956 (957) ** AIR 1957 Madh B 
173 (174) ** ILR (1955) 5 Raj 910 (913) 
AIR 1955 Mad 281 (287): ILR (1955) 
™ad 339 (FB) ** AIR 1957 Andh Pra 956 
(957) ** (1962) 66 Cal WN 912. (The pro¬ 
vision of this rule applies only (1) if the 
Parties are numerous (2) they have the 
*ame^ interest, and (3) necessary permis- 
sion is obtained from the Court and notice 
is given.) 

J?) There is nothing in Order 1, Rule 8 
wnich requires that a person who seeks to 
nsutute a suit in a representative capa- 
ly mu st establish that he had obtained 


sanction of the persons interested on whose 
behalf the suit is to be proposed to be 
instituted. AIR 1965 SC 11 (16): (1904 ) 4 
SCR 945. 

(3) The provisions of Order 1, Rule 8, 
C. P. C. are meant to save time and ensure 
a common trial on questions on which a 
large body of persons are interested and 
also to avoid multiplicity of suits. (1961) 
1 Andh WR 68: (1960) Andh LT 863. 

(4) The language of the rule is quite 
wide and can apply to all suits of what¬ 
ever nature or description provided the 
conditions set out in it are satisfied. ILR 
(1952) 2 Raj 900 (904) (DB). (Suit for 
partition.) 

(5) Order 1, Rule 8 is merely an enabl¬ 
ing provision v and provides no new right 
of suit but merely a right of representa¬ 
tion where a right of suit already exists 
and that right of suit is provided by the 
invasion of the special right of the limit¬ 
ed class represented. AIR 1968 Pat 422 
(432) (DB). 

(6) The rule presupposes that each 

one of the numerous persons by himself 
has a right of suit. A person who has no 
right of suit on behalf of himself cannot 
therefore be allowed to sue in a representa¬ 
tive capacity. AIR 1947 Mad 100 (101) ** 
AIR 1957 Andh Pra 964 (965) ** AIR 

1942 Cal 360 (364): ILR (1942) 1 Cal 533 
(DB). 

(7) Under Order 1, Rule 8 same suit 
may be a representative one both as re¬ 
gards plaintiffs and as regards defendants. 
AIR 1935 Mad 542 (543) ** AIR I960 Madh 
Pra 288 (288, 289): 1959 MPLJ 458 (FB). 
(It is only just and proper that in a case 
where a person’s rights are threatened by 
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“One person may sue or defend on behalf of all in same interest. 

(1) Where there are numerous persons having the same interest in one suit, one ot 

more of such persons may, with the permission of the Court, sue or be sued, or may 
defend in such suit on behalf of or for the benefit of all persons so interested. The Court 
may in suitable cases direct that two or more persons having the same interest in the 
suit may sue or be sued or may defend in such suits on behalf of or for the benefit of, 

all persons so interested. But the Court shall in such cases give at the plaintiff's expense 

notice of the institution of the suit to all such persons either by personal service or, where 

om the number of persons or any other cause such service is not reasonably practicable, 
by public advertisement, as the Court in each case may direct” [1-11-1966]. 

Mysore 

ha Order 1, for Rule 8, substitute the following: 

“(1) Where there are numerous persons having the same interest in one suit, one 
or more of such persons may, with the permission of the Court sue or be sued, or 
may defend, any such suit, on behalf of or for the benefit of all persons so interested. 

(2) The Court may, if it deems fit or desirable to do so on a reading of the plead¬ 
ings in the case, direct that one or more of such persons shall sue or be sued or defend 

SU ^. ° n behalf of or for the benefit of all persons having the same interest as 
the first mentioned person or persons and for the said purpose call upon such person or 
persons to file affidavits furnishing the, particulars required by sub-rule (2) of Rule 4 of 
Order VII or Rule 7-A of Order VIII of this Code as the case may be. 

(3) The Court shall in all such cases give at the expense of such party as it may 

decide notice of the institution of the suit to all such persons so interested either by 

personal service or, where from the number of persons or any other cause such personal 

service is not reasonably practicable, by public advertisement, as the Court may in each 
case direct. 


(4) Any person on whose behalf or for whose benefit a suit is instituted or defend¬ 
ed under the provisions of this rule may apply to the Court to be made a party to such 
suit.” [30-3-1967]. 


Order 1, Rule 8 — Note 1 (cOntd.) 

numerous persons, he should be permitted 
to sue them, making a few of them to 
represent themselves and the rest. Order 1, 
Rule 8 is attracted in a suit of this nature.) 

(8) The rule is not conclusive or ex¬ 
haustive as to the mode in which a re¬ 
presentative suit may be instituted or 
defended. The rule is only an enabling 
provision. AIR 1956 Pepsu 69 (71). 

(9) Ordinarily, a representative suit can 
only be brought by following the proce¬ 
dure mentioned in this rule. AIR 1940 
Mad 789 (790): ILR (1940) Mad 808 (DB). 

(10) Where under the substantive law it¬ 

self a person is entitled to represent a 
body oi persons having the same interest 
in a certain matter and sue on behalf of 
such body, he can do so without following 
the procedure laid down in this rule. AIR 
1953 Vind Pra 4 (6). (Manager of a .joint 
Hindu family. )** AIR 1944 Lah 220 (234): 
ILR (1945) Lah 67 (FB). (Suit by mana¬ 
ger relating to joint Hindu family.) ** 
AIR 1940 Cal 385 (387). (Hindu rever¬ 

sioner suing to restrain alienation by limit¬ 
ed owner.) ** AIR 1939 Mad 751 (753) 

(DB). (Karnavan of Malabar tarwad.) 

[See also AIR 1963 Pat 274 (276): ILR 
44 Pal 255 (DB). (Minor member auth¬ 
orised by other members of family to re¬ 
present them in the mortgage transactions 


— Suit on mortgage — Representation of 
family by minor through guardian—Validity 
of suit not affected.)] 

(11) Though a suit under Section 92 of 
the Code is a representative one, proce¬ 
dure laid down in this rule need not be 
followed. AIR 1941 Bom 317 (319): ILR 
(1941) Bom 556 (DB). 

[See however AIR 1952 Kutch 92 (93).] 

(1?) Order 1, Rule 8 can be applied to 
applications which are in nature of suits. 
AIR 1936 Bom 250 (255): 60 Bom 645. 

(13) The rule does not apply when a 
special procedure is prescribed by any local 
or special enactment. AlR 1938 Lah 369 
(389) (FB). (Punjab Sikh Gurdwaras Act 
of 1925, Section 5.) 

(14) Under Order 1, Rule 8, Civil P. C. 
one of the co-mortgagors can redeem the 
entire mortgage and the mere fact that the 
integrity of the mortgage is broken will 
be of no consequence. AIR 1965 Punj 224 
(225). 

2. Numerous persons. — (1) For appli¬ 
cability of Order 1, Rule 8 it is essential 
that numerous persons should be interest¬ 
ed in the suit. The rule does not fix any 
limit to the number. AIR 1957 All 270 
(272, 273) (DB) ** ILR (1952) 2 Raj 900 
(904) (DB) ** AIR 1937 Bom 238 (241): 
ILR (1937) Bom 326 ** (1962) 66 Cal WN 
912. 
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Otder 1, Role 8 — Note 2 (eontd.) 

(2) The word ‘numerous* implies a 
group of persons, such as would make it 
inconvenient to implead all of them indivi¬ 
dually. AIR 1950 AU 405 (406). 

(3) The question whether the persons 

interested in the litigation are numerous 
has to be decided by the Court on the 
facts of each case. ILR (1952) 2 Raj 900 
(904) (DB) ** AIR 1959 Ker 379 (380) : 1957 
Ker LT 932. (30 persons held numerous.) 

(4) The rule contemplates the case of 

parties too numerous to be conveniently 
made parties to the suit. (1880) 2 Mad 

328 (332) (DB). 

(5) A hundred persons were held to be 
“numerous” within the rule. AIR 1929 
Mad 44 (45) ** (1888) 1888 WN 102 (103). 

(6) It is not necessary that the number 

of persons should be capable of ascertain¬ 
ment. AIR 1933 Lah 749 (751): 15 Lah 

123 (DB). 

(7) Under Order 1, Rule 8 it is necessary 
that the body of persons represented by 
plaintilfs must be sufficiently definite lor 
the Court to recognize as participants in 
the suit. AIR 1948 PC 66 (70): 75 Ind App 
1: ILR (1948) Nag 179. 

(8) A suit is maintainable on behalf of 
a fluctuating body, e.g., the inhabitants of 
a town or village. AIR 1927 Lah 196 (197) 
** AIR 1957 Mad 446 (448). (Ryots ol vil¬ 
lage.) ** (1894) 21 Cal 180 (182) (DB) ** 
AIR 1929 Mad 44 (45) (DB). 

• (9) The members of a defined sect or 
caste or class or the followers of a particu¬ 
lar religion, like the Mahomedan commu¬ 
nity or the Hindu community can bring a 
representative suit under Order 1, It. 8. 
(1906) 33 Cal 905 (912) (DB) ** (1904) 31 
Cal 839 (845) (DB). (Digambari sect 

Jains.) ** AIR 1932 Bom 122 (125): 56 
Bom 242 (FB) ** (1895) 19 Bom 391 (398, 
399) (DB). (Raiyats of a village.) ** 
(1882) 8 Cal 32 (41) (DB). (Worshippers 
at a mosque.) ** AIR 1964 Orissa 18 (20): 
29 Cut LT 208. (Suit by Hindus.) 

[See also 1968 Raj LW 337.1 

(10) Suit is not maintainable on behalf 
of the public in general. (1886) 9 Mad 463 
(468) (DB). 

[See however AIR 1934 Cal 345 (347, 
348) (DB).] 

(11) A suit on behalf of whole Hindu 

community is not impeachable on ground 
of the number being incapable of ascertain¬ 
ment. (1906) 33 Cal 905 (911) (DB). (20 

Cal 397, DISSENTED FROM.) 

(12) It is the duty of the party seeking 
permission to tell the Court the exact num¬ 
ber of persons, having same interest where 
parties are determinable and definite. 
Mere allegation that number of defend¬ 
ants are numerous is not enough. ILR 
(1952) 2 Raj 900 (905) (DB). 

(13) Numerous persons — Suit for pos¬ 
session and mesne profits by joint owners 


of suit land — Defendants also claiming 
joint ownership in themselves in such land 
— Prior proceedings also fought out on 
such basis — Plaintiffs obtaining Court’s 
permission to sue the defendants in 
representative capacity — Suit, held, 
maintainable — No separate suit 
need be brought against each of the 
defendants. AIR 1968 Manipur 64 (67). 

3. Clubs and other associations.— (1) In 

the case of unincorporated associations like 
clubs, etc., the secretary or other officers 
of the club cannot sue or be sued except 
by obtaining permission under this rule, 
even though he or they may have been 
authorised by a resolution of the associa¬ 
tion to sue or to defend a suit. AIR 1958 
Madh Pra 189 (191) ** AIR 1929 Cal 445 
(447) (DB). (Secretary of Brahma Samaj.) 
** AIR 1964 Cal 57 (58): 67 Cal WN 903. 
(Amendment not allowed since it would 
change the character of the suit.) 

[See also (1967) 33 Cut LT 95: ILR 
(1966) Cut 825. (The plaintiff not having 
obtained Court’s permission to sue B an 
unregistered association under Order 1, 
Rule 8, it was held the plaintiff’s suit as a 
whole was liable to be dismissed.) ** AIR 
1961 Punj 111 (112, 113). (The fact that 
the plaintiff had already impleaded all 
possible defendants, does not preclude him 
from making a subsequent application 
under Order 1, Rule 8.) ** 1968 Ker LR 
665. (Suit filed by plaintiffs on behalf of • 
Vishwakarma Sainudayam describing them¬ 
selves as its President and secretary — 
Application under Order 1, Rule 8 seeking 
only permission and not conversion of suit 
in representative suit — Suit cannot be 
said to have been instituted on date of 
application within Section 22 of Limita¬ 
tion Act (1908).)] 

(2) Suit by unregistered Sangam through 
its President for recovery of money — 
Members of Sangam though distributed 
over many villages having community ol 
interest — Court has jurisdiction to cure 
defect by giving them permission to amend 
plaint and to sue in representative capa¬ 
city. (1965) 78 Mad LW 626. 

(3) Order 1, Rule 8 applies only when 
there is a properly constituted suit before 
the Court. AIR 1954 Nag 29 (30). 

(4) A benamidar of an unregistered body 
has a right to sue as a legal owner, lor 
possession against a trespasser. Hence no 
permission under this rule is necessary to 
maintain such a suit. AIR 1946 Oudh 144 
(145): 21 Luck 292. 

(5) A representative suit for possession 
of certain land in which all the Khcwal- 
dars of a village were interested was 
brought by an association named Shamlat 
Committee Ajmer, through its President. 
Held that as the committee w as not a legal¬ 
ly constituted corporation and as all the 
Khewatdars of the village were interested 
in the property, all of them should have 



72 [O 1 R 8 N 4] 


[The Code of] Civil Procedure, 1908 


Order 1, Rule 8 — Note 3 (contd.) 

joined together in the institution of the 
suit. The suit as framed being only on 
behalf of the members of th e Committee 
was defective and not maintainable. AIR 
1951 Ajmer 1 (3). 

(6) A society registered under the Socie¬ 
ties Registration Act can be validly re¬ 
presented by its office-bearers in a suit 
filed against it. AIR 1957 Trav-Co 259 
(260). 

(7) Society registered under particular 
name — Society can validly adopt 
different name for institution of suit by 
and against it — Suit instituted in that 
different name is maintainable. AIR 1966 
All 570 (574): ILR (1965) 1 All 483 (DB). 

(8) An unregistered society cannot file 
the suit in the name of the society itself. 
1967 All LJ 602 ** 1968 Ker LT 285: 1968 
Ker LR 180. 

(9) Where a suit has been filed in a re¬ 
presentative capacity under Order 1, Rule 8, 
the absence of a resolution by the Sabha 
empowering plaintiffs to file the suit is 
no bar to its maintainabilty. AIR 1967 
J and K 52 (56). 

4. Suit to set aside fraudulent transfers.— 

(1) A suit to set aside a transfer of im¬ 
moveable property on the ground that it 
is in fraud of the creditors of the transfe¬ 
ror must be brought by or on behalf of all 
the creditors and not by some only of cre¬ 
ditors for their benefit alone. AlR 1943 
Mad 531 (534): ILR (1944) Mad 133 (DB) 
** (1905) 32 Cal 198 (217): 32 Ind App 1 
(PC) ** AIR 1932 Bom 498 (504): 56 Bom 
595 (DB). 

(2) Suit under Order 21, Rule 63 — Al¬ 
legations that deed of assignment in favour 
of transferee was in fraud of creditors — 
Relief for setting aside document — Point 
that action should have been brought as a 
representative one on behalf of all credi¬ 
tors after complying with provisions of 
Order 1, Rule 8 — Question held was pure 
question of law and could be dealt with 
in second appeal. AIR 1963 Ker 356 (357): 
1962 Ker LT 801. 

(3) A creditor pleading Section 53 of the 
Transfer of Property Act in defence need 
not do so in a representative capacity. AIR 
1939 Bom 508 (512). 

[But see AIR 1967 Raj 283 (287): 1967 
Raj LW 307 ** AIR 1963 Guj 276 (276). 
(A suit for declaration that certain parti¬ 
tion between the sons of the judgment-deb¬ 
tor was a transfer and fraud on creditors, 
when not filed in a representative capacity 
on behalf of all creditors is not maintain¬ 
able.) ** AIR 1963 Ker 356 (357): 1962 
Ker LT 801. (Suit under Order 21, R. 63, 
Civil P. C. — Allegations that deed of as¬ 
signment was in fraud of creditors—Princi¬ 
ples of Section 53, T. P. Act relied on — 
Suit must be representative one under 
Order 1, Rule 8.) 

(3) Representative suit — Suit by one 
creditor under Order 21, Rule 63, Civil P. C. 
— Permission under Order 1, Rule 8, not 


_ • , • • ^ is not representative suit 

within the scope of Section 53, T. P. Act. 
AIR 1960 Punj 417 (418): 62 Pun LR 224. 

(4) Though the principle of Section 53, 

T. P. Act has been followed in Punjab the 
technicalities and procedure prescribed in 
certain sections of the Act have never been 
treated as a prevailing law. In Punjab 
therefore a suit by a creditor under Sec. 53, 
T. P- Act need not be filed on behalf of 
or for the benefit of all the creditors under 
Order 1, Rule 8. AIR 1961 Punj 398 (399): 
63 Pun LR 319 (DB). ' 

(5) A suit impeaching a transfer as be¬ 
ing in fraud of creditors need not be 
brought in a representative capacity if at 
time of instituting suit there were no 
other creditors or plaintiff was not aware 
of existence of other creditors. AIR 1940 
Oudh 200 (201, 202): 15 Luck 503. 

(6) It is not necessary to bring a suit 
within Section 53 that there should be 
another creditor existing to the knowledge 
of the plaintiff creditor. Even if plaintiff 
is only creditor he can maintain a re¬ 
presentative suit on behalf of creditors if 
any. AIR 1967 Kerala 171 (172): 1967 Ker 
LT 810. 

(7) A suit originally laid under O. 21, 
Rule 63 in an individual capacity can be 
allowed to be amended so as to bring 
it in conformity with requirement of Sec¬ 
tion 53, Transfer of Property Act. AIR 
1953 Mad 619 (619). (AIR 1943 Mad 531: 
ILR (1944) Mad 133, Followed.) 

(8) It is only where the allegation is that 

the sale has been effected with a view to 
defraud the whole body of creditors, that a 
representative suit is contemplated. There¬ 
fore, it is essential, for the Court to go into 
the evidence and decide whether there 
are other creditors also and if there are 
other creditors also, to give an bpportunity 
to the plaintiff to amend his plaint and 
convert his suit into a representative suit 
under Order 1, Rule 8. (1961) 1 Andh WR 

68: 1960 Andh LT 863. 

(9) Where a suit under Order 21, Rule 63 
has been filed in a representative capacity 
or for the vindication of one’s own perso¬ 
nal rights can only be determined with 
reference to the nature of the plaint, the 
allegations made therein and the precise 
relief sought for. AIR 1959 Andh Pra 280 
(283): (1959) 1 Andh WR 72 (DB). 

(10) Creditor in bona fide belief that 
he is the only creditor bringing a suit 
in his own capacity — Suit dismissed on 
objection by defendant — Appellate Court 
can grant permission to sue in a representa- • 
tive capacity when there is no necessity 
of any further evidence for granting such : 
permission. AIR 1947 Mad 194 (195). 

(11) Persons who become creditors 
subsequent to the transfer are entitled to 
be joined as co-plaintiffs and carry on the 
suit commenced by another creditor under 
this rule. ILR (1951) 1 Raj 240 (243, 244). 
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5. Suit by a member of a community In 
his own right. — (1) This rule does not de¬ 
bar any member of a community from 
maintaining a suit in his own right al¬ 
though the act complained of injures other 
membfts of the community as well. AIR 
1953 Vindh Pra 4 (6) ** AIR 1957 Andh 
Pra 964 (965) ** AIR 1951 Mad 498 (499, 
600) ** AIR 1942 Cal 360 (364): ILR (1942) 
1 Cal 633 (DB) ** AIR 1939 All 586 (588): 
ILR (1939) All 754 (DB) ** AIR 1938 Lah 
369 (421) (FB). 

(2) It is the duty of the Court to see 
that no prejudice and confusion is caused 
in the mind of the other party as to the 
capacity in which the suit is being pursu¬ 
ed or defended. AIR 1953 Vindh Pra 4 
( 6 ). 

(3) Every Mahommadan worshipper in a 
mosque has an individual right to sue any 
one who interferes with his right. (1910) 
32 All 631 (634) (DB) ** (1885) 7 All 178 
(182) (FB) ** (1900) 24 Bom 170 (176) 
(DB). 

(4) Individual Mahommadan worship¬ 
pers can sue to set aside an alienation of 

, endowed property. AIR 1923 Pat 475 
(477): 2 Pat 391 (DB) ** AIR 1957 Mad 
194 (197) (DB). 

(5) Individual Muhammadan worshippers 
can sue for declaration that certain pro¬ 
perty is wakf property. AIR 1933 Oudh 
261 (263): 8 Luck 482 (DB). 

(6) A suit by a Jain for a declaration 
that a particular temple is a public Jain 
temple with a consequential relief of in¬ 
junction restraining the defendants per¬ 
manently from obstructing the plaintiff 
from entering and worshipping in the tem¬ 
ple is not a suit of a representative charac¬ 
ter but is one for enforcement of his in¬ 
dividual right. AIR 1953 Vindh Pra 4 (6, 
7). , 

(7) Although, where a number of persons 
have similar but distinct rights any one of 
them may sue in his dwn right, yet, the 
Court may, on grounds of convenience, re¬ 
quire the plaint to be amended and con¬ 
verted into a representative action.* (1900) 
23 Mad 28 (32). 

. (8) A decree in a suit brought in an in¬ 
dividual capacity does not bind members 
of the class who are not actually parties 
on record. (1900) 23 Mad 28 (32). 

6. Suit to establish or negative a public 

right.— (l) Where numerous persons, not 

being the general public (e.g., a particular 
community), suffer special injury in respect 
of a public right, any one of such persons 
niay, under this rule, bring a representa¬ 
tive suit on behalf of all such persons. 
AIR 1916 Mad 593 (594, 595) (DB) ** AIR 
1942 Cal 360 (364): ILR (1942) 1 Cal 533 
(DB) ** AIR 1964 All 437 (439): 1963 All 
LJ 994 ** AIR 1961 Orissa 105 (107): ILR 
(1961) Cut 45 (DB). 

(2) Where there is no question of a 
public right at all, no special injury need 


be proved. Thus, suits may be brought 
by village communities to establish their „ 
rights in connection with village pathways, 
village wells or ghats or bank of rivers. 
AIR 1957 Andh Pra 964 (965) ** AIR 1957 
Andh Pra 975 (976). (Village pathway.) 
** AIR 1925 Cal 1233 (1233) (DB) . (Vil¬ 
lage ghats.) 

(3) A person may sue for a declaration 
that He is owner of Gertain land free from 
any right of public to use it as a high¬ 
way. In such a case plaintiff may implead 
any one who formally claims to use the 
land as a public highway. He need not 
proceed under Order 1, Rule 8 against all 
persons who may deny his right. But the 
decree in such a case will only bind the 
actual defendants. (1940) 44 Cal WN 1029 
(1033) ** AIR 1919 Pat 230 (231). - 

(4) When the rights of a community are 
likely to be affected and the suit is not 
framed as a representative suit impleading 
the members of the community, then a 
decree cannot be framed so as to affect the 
rights of the community. AIR 1969 Pat 
233 (235) (DB). 

(5) The decision in a case in respect of 
public right is binding on all persons in¬ 
terested in that right as for purposes of 
Section 11 they will be deemed to claim 
under the persons who litigated in the ear¬ 
lier suit in respect of that public right. 
1956 All L Jour 225 (226) ** AIR 1959 SC 
31 (38): 1958 Ker LT 721. 

(6) A suit by trustee of the temple for 

declaration that the temple and its endow¬ 
ments are private and outside the scope 
of Orissa Hindu Religious Endowments Act 
1939 — Public are necessary parties and 

suit not making them parties under O. 1, 
R. 8 is not maintainable. (1961) 3 Orissa 

JD 53 (54) (DB). 

7. “Having the same Interest.”— ( 1 ) 

Community of interest is an essential con¬ 
dition precedent for bringing a representa¬ 
tive suit. AIR 1955 Mad 281 (285): ILR 
(1955) Mad 339 (FB). 

(2) The interest need not be a proprie¬ 
tary one. Thus, disciples of a mutt can 
sue for setting aside an improper aliena¬ 
tion of mutt properties and for restora¬ 
tion thereof to the head of the mutt. AIR 
1918 Mad 464 (464): 41 Mad 124 ** (1962) 
66 Cal WN 912. (What is required under 
this rule is that the parties should have 
the same interest; it is not necessary that 
their interest must arise from the same 
transaction.) ** AIR 1959 Bom 491 (495) f 
59 Bom LR 1144. 

(3) The expression “same interest” is 
not confined to joint or concurrent interest. 
It applies also to cases where the in¬ 
terest is similar though distinct. (1912) 15 
Ind Cas 399 (400) (Mad) ** AIR 1916 Pat 
26 (27) (DB) ** ILR (1967) 46 Pat 977. 

(4) An interest merely as a member of 

public is not a sufficient interest for pur¬ 
poses of rule. AIR 1917 Cal 678 (678) 

(DB). 
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(5) The rule is “rather designed to allow 
one or more persons to represent a class 
having special interest than to allow such 
persons to sue on behalf of the general 
public. (1886) 9 Mad 463 (466) (DB). 

(6) A co-sharer is entitled to sue for pos¬ 
session on behalf of other co-sharers. AIR 
1952 Trav-Co 258 (259): ILR (1951) Trav- 
Co 585 (DB) ** ILR (1951) 2 All 328 (358) 
(DB) ** 1960 MPLJ 962: ILR (1960) Madh 
Pra 285 (DB). 

(7) The defendants in a partition suit 
may, in certain circumstances, have the 
same interest in the suit so that Order 1, 
Rule 8 may apply to such a case. ILR 
(1952) 2 Raj 900 (904) (DB) ** AIR 1928 
Lab 693 (694). (Distinguishing 17 Cal 
906 and 16 Bom 608.) 

(8) Parlies not having same interest in 

suit must all be on the record. AIR 1940 
Cal 236 (241): ILR (1940) 1 Cal 14 ** 

(1888) 15 Cal 329 (340) (PC). 

[See also AIR 1962 Tripura 7 (10). 

(Since the interests of all the petitioners 
were separate Order 1, Rule 8 did not 
apply.)] 

(9) In a suit for contribution all co- 
promisors must be before Court. (1890) 12 
All 110 (114) (DB). 

(10) Representative suit by some share¬ 
holders lor avoiding contract of allotment 
of shares rectification of register of mem¬ 
bers and for refund of share money can¬ 
not be brought under this rule. AIR 1953 
Boin 112 (117). 

(11) Suit for declaration of right of way 
over suit land' for removal of obstruction 
and lor injunction prohibiting obstruction 
— It cannot be contended that merely be¬ 
cause certain other persons joined with the 
plaintiff in making an application to the 
Magistrate they have necessarily the same 
interest as the plaintiffs. AIR 1949 Cal 209 
(212): ILR (1946) 1 Cal 522. 

(12) Suit for removal of obstruction from 
a village road not claimed as public one — 
Persons responsible for obstruction are 
alone necessary parties — Suit cannot be 
dismissed on the ground that other persons 
not responsible for obstruction have not 
been impleaded as parties. AIR 1964 Cal 
548 (551). 

(13) The rule does not require that 
whole body on whose behalf proceedings 
are taken should be of same opinion. The 
true principle underlying the rule is that 
the suit should, in form, be constituted 
into a representative one in order to pre¬ 
vent the delendant from being vexed by 
similar suits by others. If a substantial 
majority of the members of a body are 
of one opinion an order may be made by 
the Court giving permission under this 
rule, though there is a small or negligible 
minority holding a different opinion. 
AIR 1949 Mad 653 (654) ** AIR 1952 Madh 
B 158 (158, 159). 


(14) Under this rule a suit can be 
brought on behalf of a body against some 
of its own members. AIR 1929 Mad 633 
(634). 

(15) A suit between two rival groups of 
the same caste or body is within the rule. 
AIR 1935 Mad 542 (543). 

(16) Under Order 1, Rule 8 the plaintiff 
must have himself the same interest as 
the persons he seeks to represent. AIR 
1940 Pat 449 (455, 456): 19 Pat 208 (DB) 
** AIR 1939 Mad 428 (429) ** AIR 1969 
Orissa 137 (138): 35 Cut LT 206. (Person 
ceasing to be student of college at the date 
of suit cannot be said to continue to have 
same interest as other students of the col¬ 
lege.) 

(17) A as representing a body has a 
certain interest in suit in common with all 
other members of body and has also a spe¬ 
cial right peculiar to himself in respect of, 
same matter. Two interests may be com-, 
bined in same suit under Order 1, Rule 1. 
AIR 1919 Mad 1143 (1144) (DB). 

(18) Trustee in whom trust property is 
vested can alone sue for recovery of pos¬ 
session of property and not worshippers in 
the temple. AIR 1956 All 207 (210) ** 
AIR 1954 Orissa 11 (14): ILR (1953) Cut 
578 (DB) ** AIR 1923 Mad 276 (277) (DB). 

(19) Where permission is granted under 
Order 1, Rule 8 to some of the tenants 
to file a suit, the fact that one of the plain¬ 
tiffs is not a tenant makes no difference 
as he will be a superfluous or unnecessary 
plaintiff and can be left out of considera¬ 
tion. AIR 1957 Manipur 25 (32). 

7-A. Suits by or against trustees.— (1) 

Suit by worshippers at a temple for 
setting aside an alienation of’temple pro¬ 
perty is maintainable. AIR 1920 Mad 665 
(665, 666): 43 Mad 410 (DB) ** AIR 1919 
Cal 179 (180, 181) (DB) ** AIR 1916 Pat 
404 (405) (DB) ** AIR 1923 Mad 276 (277) 
(DB). 

(2) High Court Rules and Orders — 
Calcutta High Court Original Side Rules, 
Chapter 13-A — Suit under, against defend¬ 
ant personally and in capacity of shebait 

— No conflict of interest and duty between 
defendant’s personal capacity vis-a-vis the 
duty in respect of debutter properties —* 
Defendant -raising all possible defence that 
could have been taken on behalf of deity 

— Suit as laid held not bad and non-im¬ 
pleading of deity through next friend is 
not fatal. (1963) 67 Cal WN 533. 

(3) Where application under Bombay 
Public Trusts Act (29 of 1950) for declaring 
property as a private trust and not a public 
trust denying the right of worship at the 
temple situate in the property the applicant 
must join the members of public who claim¬ 
ed a right of worship in that temple as 
necessary parties in opposition. Order 1» 
Rule 8., C. P. C. applies. AIR 1968 Bom 
14 (19): 69 Bom LR 31. 

(4) Where the ownership of suit items 
is vfested in general body of Hindus some 
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members of the body are fully competent 
to file a suit in representative capacity in 
respect of the suit items. AIR 1967 J and 
K 52 (58).- 

(5) Muhammadan Law — Mosque is 
public trust — De facto manager is com¬ 
petent to sue on behalf of mosque. 1965 
Ker LT 12: (1965) 1 Ker LR 106. 

(6) Section 92 (2) forbids suits in rela¬ 
tion to public, charitable and religious 
trusts otherwise than under the section, 
where the relief claimed is covered by the 
section. AIR 1925 Mad 1070 (1071, 1072) 
(SB) ** AIR 1916 Pat 404 (405) (DB). 

(7) Suit not covered by Section 92 may 
be brought under Order i. Rule 8 although 
it relates to a public trust. AIR 1954 
Orissa 11 (14): ILR (1953) Cut 578 (DB) 
** AIR 1929 Bom 153 (155, 156) (DB). 

(8) Where in a suit challenging the vali¬ 
dity of the Union of Churches there was 
no representation of the members of the 
congregation who held beliefs opposed to 
the beliefs of the plaintiffs, the representa¬ 
tive character of the defendants was in¬ 
complete for the purpose of an effective 
decision and the suit has to be dismissed. 
1963 Ker LT 125 (164) (Mad). 

7-B. Suits by or against community.— 

(1) Where a community is divided into two 
clear factions, one faction favouring and 
the other opposing the suit, it cannot be 
said that the community has the same in¬ 
terest in the suit and a suit cannot be 
brought under Order 1, Rule 8. AIR 1916 
Bom 261 (262): 40 Bom 158 (DB). 

(2) Under Order 1, Rule 8 consent ot 
community need not be obtained before¬ 
hand for the suit. (1921) 64 Ind Cas 618 
(620, 621) (DB) (Mad). 

(3) For bringing a suit it is not neces¬ 
sary to hold a meeting of the caste or 
community. AIR 1929 Mad 44 (46) ** AIR 
1921 Mad 682 (683, 684) (DB). 

(4) Where a meeting is convened but 
irregularly held, the consent expressed at 
such a meeting is vitiated and Order 1, 
Rule 8 will not apply. In such a case, con¬ 
sent of various members expressed subse¬ 
quently cannot help plaintiff. AIR 1916 
Bom 261 (262): 40 Bom 158 (DB). 

(5) Where a meeting is properly held 
and certain persons are duly appointed to 
sue on behalf of whole body, fact that 
some members of body subsequently side 
with defendants does not take away repre¬ 
sentative character of suit. AIR 1928 Cal 
741 (742) (DB). 

(6) Suit to establish rights of sweepers 
and chamars can be filed only by persons 
belonging to those two castes and not by 
outsiders. AIR 1927 All 96 (97). 

(7) Order 1, Rule 8 presupposes exist¬ 

ence of right of suit in the community. 
Hence, where there is no right to sue at 
all in the community, the rule does not 
apply. AIR 1940 Pat 449 (465): 19 Pat 

208 (DB) ** AIR 1918 Mad 628 (631, 
632). 


8. Matters in respect of which represen¬ 
tative suit can be brought. — (1) The pro¬ 
cedure under Order 1, Rule 8 is not 
applicable to actions of debt, to money 
claims or to liabilities in contract or in 
tort. AIR 1952 Mad 115 (116) ** AIR 

1938 Mad 755 (755, 756): ILR (1938) Mad 
1094 (DB). " 

[See however AIR 1943 Mad 161 (165): 
ILR (1943) Mad 267 (DB).] 

[But see AIR 1957 Madh B 173 (175). 

(Representative suit on behalf of unincor¬ 
porated Association for recovery of money 
is competent.) ** (1965) 78 Mad LW 626. 
(Suit for recovery of money — Representa¬ 
tive suit is maintainable. AIR 1938 Mad 
755, HELD NO LONGER GOOD LAW.)] 

(2) Representative suit against several 
persons each of whom is in possession of 
a different parcel of land — Decree for 
mesne profits for a consolidated sum can¬ 
not be passed. AIR 1938 Mad 755 (756): 
ILR (1938) Mad 1094 (DB). 

(3) A representative suit for rendition of 
accounts can be brought by certain 
members of an unregistered society. AIR 
1952 Mad 115 (116, 117). 

(4) A representative suit can be brought 
for declaration, injunction or possession. 
AIR 1938 Mad 755 (756): ILR (1938) Mad 
1094 (DB). 

[See AIR 1940 Pat 247 (248) (DB).] 

(5) A representative suit for declaration 
by some of the ryots of a village that I hey 
are entitled to certain permanent, remis¬ 
sions under a contract with the zamindar 
is maintainable under this rule. Even 
though the common interest of the plain¬ 
tiffs and other villagers emanates from a 
grant, they are not seeking to enforce any 
liability under the contract but they are 
only protecting their own interests against 
the zamindar by asking for a declaration 
of their right. AIR 1957 Andh Pra 956 
(957). 

(6) Suit by several workers against 
employer for declaration that they were 
entitled to leave with wages. 

Held, that question as to how much leave 
each plaintiff-worker would be entitled 
to, would vary from worker to worker and 
there would be as many suits and not one 
suit and therefore, suit would be barred 
under Order 1, Rule 8. 

Held, further that Order 1, Rule 1 did 
not also apply and plaintiffs could not 
join in suit under that provision. 1968 Lab 
IC 1322 (Guj). 

(7) The nature of the claim, whether it 
is a suit for declaration of a right or an 
injunction or an action for money on con¬ 
tract or on tort, is not very material in 
considering whether a suit could be filed 
under the simplified procedure under this 
rule. It is the existence of a sufficient 
community of interest among the persons 
on whose behalf or against whom the suit 
is instituted that should be the governing 
factor in deciding as to whether the proce¬ 
dure provided in this rule could be pro- 
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perly adopted or not. AIR 1955 Mad 281 
(287): ILR (1955) Mad 339 (FB). 

(8) A suit by some of the share-holders 
of a company for avoiding contracts of 
allotment of shares, for rectification of 
register of members and for refund of 
share money paid to company cannot be 
brought under this rule. AIR 1953 Bom 
112 (117). 

(9) Suit against Municipal Borough on 
behalf -of all the rate payers of the 
town — All rate payers interested in resist¬ 
ing illegal demand made on basis of revis¬ 
ed assessment list. 

Held, trial Court was right in according 
permission to institute representative suit. 
(1968) 2 Mys LJ 172: 15 Law Rep 516. 

9. Representative suit for damages.— ( 1 ) 
Order 1, Rule 8 does not enable a repre¬ 
sentative action lor damages in respect of 
defamation to be brought on behalf of a 
number of persons. AIR 1930 Rang 177 
(181): 8 Rang 250 (DB). 

(2) A suit against some of members of 
an unregistered society in their representa¬ 
tive capacity, for recovery of damages lor 
wrongful dismissal out of the common fund 
of society and in which all members are 
interested, will be maintainable. AIR 1945 
Bom 165 (469). 

(3) A representative suit on behalf of a 
large body of nanja ayaculdars of a village 
for recovery of damages caused by reason 
of the interference by the defendants with 
their exclusive rights to fish and grass 
produce isj maintainable under this rule. 
AIR 1955 Mad 281 (287): ILR (1955) Mad 
399 fFB). (AIR 1919 Mad 1143; AIR 1938 
Mad 755: ILR (1938) Mad 1094 and AIR 
1939 Mad 783: 41 Cri L Jour 677, Consi¬ 
dered.) 

(4) Claim under Fatal Accidents Act 

made by Executor or Administrator or re¬ 
presentative of the deceased is essentially 
a claim on behalf of all the heirs of the 
deceased. AIR 1966 Punj 288 (293): 67 
Pun LR 386 (FB) ** AIR 1966 Raj 210 
(212): 1966 Raj LW 111 (DB). (Sec¬ 

tion 1-A, Fatal Accidents Act is a clear 
departure from the rule that a right of 
suit in a personal cause oi action dies with 
the deceased.) 

10. Permission of Court.— ( 1 ) Permis¬ 

sion of Court is an essential condition for 
binding persons other than those actually 
parties to suit and their privies; in absence 
of permission suit is not a representative 
one. AIR 1943 Lab 96 (97) (DB) ** AIR 
1958 Madh Pra 189 (191) ** AIR 1940 Cal 
236 (240): ILR (1940) 1 Cal 14 ** AIR 

1928 Pat 205 (208): 7 Pat 197 (DB) ** 
AIR 1965 SC 11 (10): (1964) 4 SCR 945. 

(2) Court ought to insist on permission 
being obtained before a matter is allowed 
to he fought out in a representative capa¬ 
city. AIR 1929 All 806 (807) (DB). 

(2-A) There is no time limit for making 
an application under O. 1, Rule 8. AIR 
1961 Punj 111 (112). (All members of un¬ 


registered body made defendant. Subse¬ 
quent application under Order 1, Rule 8 

made.) 

(3) The requirement as to permission 
under this rule cannot be waived. AIR 
1943 Lah 96 (97) (DB). 

(4) A representative suit without 
requisite leave is liable to be dismissed. 
(1894) 21 Cal 181n (181n) (DB) ** (1882) 

8 Cal 32 (41) (DB). 

(5) Suit filed in representative capacity 
— Amendment of plaint — No new cause 
of action introduced — Amendment sought/ 
for, du e to subsequent events — Plaintiff’s 
right to s e existing — No fresh leave is 
required. AIR 1964 Cal 247 (254): 68 Cal 

(6) An objection on ground of want of 
permission cannot be raised for first time 
in appeal. AIR 1952 Kutch 83 (84, 85) ** 
(1890) 14 Bom 213 (218) (DB) ** AIR 
1931 Oudh 375 (377) (DB). 

(7) Objection as to want of permission 
raised before Appellate Court. Suit should 
not be dismissed but should be remanded 
for following proper procedure. (1883) 5 
All 602 (604) (DB). 


(8) Permission under Order 1, Rule 8 
given — Successor Judge cannot hold that 
it was wrongly or improperly given — But 
he can frame and decide issue whether or 
not the interest of plaintiff is same as 
interest of persons on whose behalf suit is 
filed. (1962) 3 Guj LR 1004. 


(9) Suit under Section 64 (2) of Orissa 

Hindu Religious Endowments Act 1939 — 
Public not impleaded as parties — Suit 
not maintainable — Object raised at 
earliest stage — No effort made to correct 
omission — Prayer for remand not grant¬ 
ed as the public had obtained a valuable 
right due to the law of limitation. (1961) 
3 Orissa JD 53 (54) (DB). 1 

(10) Where all persons jointly interested 
are made parties to suit, no permission is 
necessary under this rule. AIR 1946 Mad 
25 (30): ILR (1946) Mad 486 (DB). 

(11) Where the plaint clearly showed 
that the suit was of a representative charac¬ 
ter on behalf of all the creditors but no 
permission was taken for filing a suit 
on behalf of all the creditors as required 
by Order 1, Rule 8, C. P. C. and no notice 
was Riven as stated in the rule it was held 
that failure to take the permission of the 
Court was a trifling mistake which did not 
affect the merits of the matter. (1967) 8 
Guj LR 766 (767). 


(12) Permission obtained in trial Court, 
enures for Appellate Court also. AIR 1919 
Lah 273 (274): 1919 Pun Re No. 46, p. 115 

at p. 118 (DB) ** AIR 1927 Cal 608 (610) 
(DB). 

(13) Court should exercise a judicial dis¬ 
cretion in granting permission. AIR 1932 
Bom 65 (66) (DB) ** (1890) 17 Cal 906 
(910) (DB). 

(14) In deciding whether leave has to be 
granted or in considering whether a suit 
already instituted under this rule is main- 
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tain able the principal consideration that 
should weigh with a Court is whether it is 
satisfied that there is sufficient community 
of interest as between plaintiffs or defen¬ 
dants, as the case may be, to justify the 
adoption of procedure provided under this 
rule. AIR 1955 Mad 281 (286, 287): ILR 
(1955) Mad 339 (FB). . 

(15) Under Order 1, Rule 8, the Court 
can permit even a single person to bring 
a suit on behalf of others. AIR 1957 
Manipur 25 (32) ** AIR 1959 Ker 379 
(380): 1957 Ker LT 932. 

11. Permission when to be granted.— 
Cl) Though proper course is to obtain per¬ 
mission before the suit is instituted it may 
be granted even after the institution of the 
suit. AIR 1953 Bom 334 (335): ILR (1953) 
Bom 710 (DB) ** AIR 1957 Cal 77 (77). 
(Suit validated from the date of application 
for permission.) ** (1900) 22 All 269 (270) 
(DB) ** (1897) 21 Bom 784 (785, 786) (FB) 
** AIR 1917 Cal 809 (810, 811): 44 Cal 
258 (DB) ** (1902) 25 Mad 399 (401) (DB). 
(Even if it is refused on previous occasion.) 

(2) The permission can be granted even 
at the appellate stage by allowing amend¬ 
ment of plaint provided it does not change 
materially the substance of the suit. AIR 
1952 Kutch 92 (93) ** AIR 1947 Mad 205 
(206) ** AIR 1959 Bom 491 (493): 59 Bom 
LR 1144. 

(3) Permission given after publication of 
notice — Court must be deemed to have 
given its permission when it ordered pub¬ 
lication of notice —- Proceedings not vitiat¬ 
ed. AIR 1965 Ker 200 (203): 1965 Ker 
LT 907. (AIR 1943 Mad 161 and AIR 1952 
Kutch 92, Rel. on.) 

12 . Form of permission.— (1) Permis¬ 
sions need not be express but may be im¬ 
plied from record. ILR (1955) 5 Raj 910 
(914) ** AIR 1933 Lah 749 (751): 15 Lah 
123 (DB) ** AIR 1927 Cal 608 (611) (DB) 

114^ IR 1959 B ° m 491 (493): 59 Bom LR 

(2) Permission under the rule must be 
to persons definitely named. (1890) 17 

Cal 906 (911) (DB). 

J 3 * Who may apply for permission.— 

(1) The application for permission should 
be made by th* plaintiff when he alleges 
representative character of plaintiffs or de- 
Jejdante. (1932) 33 Pun LR 221 (222) 

ivB). 

(2) Where a suit against a number of 
persons is sought to be defended by one 
°£ them on behalf, of all, the application 
should^generally be made by such defend¬ 
ant. The persons to whom permission has 
been granted under the rule must act 

together. If permission is granted to a cer¬ 
tain number of persons and some of them 
do not join in the suit, the remaining per¬ 
sons alone cannot avail themselves of the 
Psnntssion and sue. AIR 1952 Punj 43 

(44): ILR (1951) Punj 415. (But Court can 

Sr°^^ remainin K persons to continue suit.) 
* AIR 1925 Cal 547 (548, 551). 


(3) There can be no hard and fast rule 
as to how 1 many persons should represent 
the public or the class as the case may be. 
AIR 1933 Pat 302 (302). 

(4) Where permission to sue is granted 
by Court, plaintiffs cannot subsequently 
contend that suit was not brought by them 
in a representative capacity. AIR 1951 Mad 
296 (300): ILR (1950) Mad 607 (DB). 

14. “May be sued.”-- (1) Where inhabi¬ 
tants of a village claim a right of way 
over plaintiff’s land, plaintiff, with the 
Court’s permission, may sue one or more 
of them on behalf of all to negative the 
right. (1888) 15 Cal 460 (465, 466) (FB). 

(2) Consent of defendant on record is 

not necessary to enable Court to permit 
the plaintiff to sue defendant as represent¬ 
ing whole community. (1912) 36 Mad 418 
(425) (DB) +* AIR 1927 Cal 608 (610) 

(DB). 

(3) Where plaintiffs sue in a representa¬ 
tive capacity it is not incumbent on them 
to sue the defendants also in a representa¬ 
tive capacity. AIR 1942 Cal 261 (263). 

14-A. “May defend.”— (1) A claim for 
possession can be defended in a representa¬ 
tive capacity under Order 1, Rule 8 only 
when numerous persons have the same 
interest in one suit. But where different 
portions of land are allotted to different 
persons and ordinarily a separate suit 
would be necessary against each though 
it might be permissible to join them all in 
one suit because common questions ol fact 
or law would arise, that would not do 
away with the necessity of joining all the 
persons claiming an interest in the land 
or lands. AIR 1958 Manipur 38 (40, 41). 

16. Notice of suit.— ( 1 ) Notice of in¬ 
stitution of suit is peremptory. AIR 1922 
All 16 (17): 44 All 231 (SB). 

(2) Absence of notice cannot be cured 
under Section 99. ILR (1955) 5 Raj 910 
(917). 

(3) It is the duty of Court to issue such 
notice. AIR 1933 PC 183 (190): 60 Ind 
App 278: 56 Mad 657. 

(4) Suit cannot be dismissed for failure 
of party to move Court to perform duties 
imposed on it by the section. AIR 1922 
All 16 (17): 44 All 231 (SB) ** AIR 1933 
Lah 749 (752): 15 Lah 123 (DB). 

(5) Notice may be given whenever the 
defect is pointed out. AIR 1937 Cal 245 
(250): ILR (1937) 2 Cal 86 (DB). 

(6) Where want of notice is noticed by 

Appellate Court, suit may be remanded for 
notice being given. ILR (1955) 5 Raj 

910 (918) ** AIR 1952 Ajmer 1 (1). (AIR 
1922 All 16: 44 All 231 (FB), Rel. on.) 

(7) Recitals in plaint that suit was for 
plaintiffs and on behalf of other creditors 
— Express permission of Court not obtain¬ 
ed — Notices under Order 1, Rule 8, Civil 
P. C. not issued — Everybody concern¬ 
ed including Court forgetting about it — 
These points raised for first time in ap¬ 
peal — Omission could not be condoned 
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under Section 99, Civil P. C. at appellate 
stage but could be remedied by granting 
permission to plaintiffs and by issuing 
notices to creditors if nature of suit is 
not changed. AIR 1962 Madh Pra 363 
(365, 366): 1962 MPLJ 596 (DB). 

(8) It is the duty of Court to see careful¬ 
ly that proper notices are issued which 
would give proper information to the per¬ 
sons interested in the suit. ILR (1952) 2 
Raj 900 (908, 909) (DB). 

(9) In absence of notice the decree will 
bind only parlies actually on record. AIR 
1933 PC 183 (188, 189): 60 Ind App 278: 
56 Mad 657. (Reversing AIR 1928 Mad 77: 
51 Mad 128 (FB). ) ** AIR 1928 Pat 205 
(208): 7 Pat 197 (DB) ♦* (1963) 65 Pun LR 
865. (The advantage of the defect can be 
derived only by the parties who were not 
served.) 

[See however ILR (1955) 5 Raj 910 

(912).] 

(10) The general rule is that the Court 
will give notice by personal service to all 
the persons interested. 1 1 is only where 
personal service is not possible that public 
advertisement is made. Hence where num¬ 
ber of interested persons is determinate and 
not too large a list of such persons should 
be given by the plaintilT so that they may 
be served personally. ILR (1952) 2 Raj 
900 (906. 907) (DB). 

(11) A notice should specify names of 

persons to whom permission is given. 
AIR 1927 Cal 608 (611) (DB). ((1890) 17 

Cal 906. Followed.) 

(12) Non-specification of names in notice 
is not necessarily fatal to suit. AIR 1942 
Lah 136 (137). ' 

(13) Notice must be given after the per¬ 

mission to sue in a representative capacity 
has been given. But where notice is 
given tirst and then the permission. the 
proceedings are not vitiated merely because 
a fresh notice is not given after the per¬ 
mission. AIR 1943 Mad 161 (164): ILR 

(1943) Mad 267 (DB). (AIR 1933 PC 183: 
60 lnd App 278: 56 Mad 657, Explained.) 

(14) Suit against Municipal Borough on 
behalf of all the rate payers of the town 
■— All rate payers interested in resisting il¬ 
legal demand made on basis of revised as¬ 
sessment list — Held, trial Court was right 
in according permission to institute repre¬ 
sentative suit — Fact that publication of 
notice under Rule 8 was made after pro¬ 
duction of written statement by Borough 
could not affect maintainability of suit. 
(1968) 2 Mys LJ 172: 15 Law Rep 516. 

16. Title of suit.— (1) Suit may be a 

representative one though the cause title 
may not show it. In India the substance 
and not the form of pleadings should be 
considered. AIR 1956 Pepsu 69 (71) ** 

AIR 1942 Cal 343 (345): ILR (1942) 1 Cal 
211 (DB) ** AIR 1928 Mad 77 (87): 51 
Mad 128 (FB). (REVERSED on another 
point in AIR 1933 PC 183: 60 Ind App 278: 
56 Mad 657.) 


(2) The fact that the relief claimed, if 
granted, would benefit also persons other 
than actual plaintiffs would be no crite¬ 
rion to judge representative character of 
suit. AIR 1949 All 761 (763). 

(3) Merely because one of the plaintiffs 
withdraws from the suit, the character of 
the suit does not cease to be that of a suit 
under Order 1, Rule 8 and become a per¬ 
sonal suit concerning the remaining plain¬ 
tiffs alone. AIR 1961 All 266 (274) (DB). 

(4) In order to decide the plaintiffs’ ap¬ 

plication under Order 1, Rule 8 the allega¬ 
tions contained in the plaint all to be look¬ 
ed into. AIR 1960 Madh Pra 288 (288, 

289): 1959 MPLJ 458 (FB). 

17. Addition of parties. — (1) Parties 

who have obtained permission to sue as 
representatives have the conduct of suit 
on behalf of all those they purport to re¬ 
present. In fact they are the only parties 
to the suit. AIR 1943 Mad 531 (536): ILR 
(1944) Mad 133 (DB) ** AIR 1939 Lah 
572 (577): ILR (1940) Lah 199 (DB). 

(2) Any person on whose behalf a suit 
is instituted or defended may apply to 
Court to be added as a party to suit. AIR 
1955 Mad 281 (283): ILR (1955) Mad 339 
(FB) ** ILR (1953) 2 Cal 171 (174) ** 
AIR 1943 Lah 96 (97) (DB). 

(3) In a representative suit filed under 
Order 1, Rule 8, two persons K and H gave 
applications under sub-rule (2) of the 
rules slating that they wanted to be added 
as' plaintiffs. At that time they were not 
added as plainlifTs. Subsequently at a 
late stage two more persons A and B made 
applications and the Court substituted all 
four A, B, K, and II as plaintiffs in place 
of original plaintilTs. 

Held, K and H had a right to be made 
parlies to the suit by adding them as par¬ 
ties and they could not be substituted as 
plaintilTs. 

A and B had no right to be substituted 
as their case did not fall under Order 1, 
Rule 10 (2). AIR 1968 Gui 265 (266): 9 
Gui LR 1050. 

(4) Person seeking to be impleaded as 
party must show that conduct of suit 
is not in proper hands and that his in¬ 
terests will be seriously «fTected to his 
prejudice if he is not joined as a party. 
ILR (1953) 2 Cal 171 (174) ** (1909) 34 
Bom 420 (421). 

(5) A person who seeks to be added as 
a co-plaintiff must accept the plaint as 
it is. If the object of his being added as 
a eo plaintiff is to ask Court to have 
plaint amended by inclusion of certain 
prayers which in his view could he pro¬ 
perly claimed without any suggestion that 
plaintiffs on record were not properly 
carrying on the suit, there is no ground 
for adding him as a co-plaintiff. ILR 
(1953) 2 Cal 171 (176). 

(6) Amendment of a plaint by which a 
suit in an individual capacity is converted 
into a representative one does not involvd 
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addition of any new parties so as to attract 
Section 22, Limitation Act. AIR 1943 Mad 
531 (537): ILR (1944) Mad 133 (DB). 

(AIR 1940 Mad 639, OVERRULED.) 

0 

(7) Where a suit instituted against an 
unregistered association by its chairman is 
materially defective for want for leave and 
the defect is subsequently removed by ob¬ 
taining leave of Court the suit must be 
deemed to have been instituted for pur¬ 
poses of limitation when defect was re¬ 
moved. AIR 1953 Bom 334 (336): ILR 
(19531 Bom 710 (DB). 

(8) Plaintiff allowed to sue a number 
of persons under Order 1, Rule 8 — Omis¬ 
sion to mention names of some persons 
who are interested in suit does not affect 
maintainability of suit. AIR 1939 Lah 

.572 (577): ILR (1940) Lah 199. 

(9) Plaintiff allowed to sue in a repre¬ 
sentative capacity. Fact that certain per¬ 
sons are added as co-plaintiffs after publica¬ 
tion of notice under Order 1, Rule 8 4»nd 
after the expiry of limitation will not affect 
maintainability of suit. ILR (1951) 1 Raj 
182 (183, 184) ** AIR 1947 Pat 257 (258) 
(DB). 

(10) Suit between two communities re¬ 
garding ownership and user of water. 
Government would not be a necessary 
parly when it does not claim any right in 
it. Mere fact that Government has from 
time to time passed certain orders for 
maintenance of peace and order would not 
make it incumbent on parties to join Gov¬ 
ernment as a party. AIR 1945 Nag 106 
(108): ILR (1945) Nag 273. 

(11) Plaint claiming main relief of decla¬ 

ration that plaintiff was entitled to conduct 
service in plaint church principal ques¬ 
tion to be decided was whether union of 
churches into the Church of South India 
was binding on plaint church, in such a 
case the church was proper party, and 
Court ought to have directed plaintiff to 
implead congregation as a party to suit. 
AIR 1954 Trav-Co 67 (97): ILR (1954) 

Trav-Co 494 (DB). 

18. Suit in name of wrong plaintiff.— 

(1) Where, through a bona fide mistake, 
a representative suit has been instituted in 
name of a wrong person as plaintiff. Court 
can allow any other person to be substitut¬ 
ed as plaintiff. AIR 1924 Mad 883 (884). 

(2) Where a person having no right of 
suit is wrongly granted leave to bring a 
representative suit, the order can be chal¬ 
lenged in subsequent stage of the suit or 
in appeal. AIR 1947 Mad 100 (101). 

(3) Suit by firm on promissory note exe¬ 
cuted in favour of one partner personally 
for debt due to firm — Partner alone en¬ 
titled to bring suit — Suit by wrong plain¬ 
tiff firm — The partner in whose favour 
the promissory note was executed made 
defendant Nol 1 — Relief can be granted 


to proper plaintiff who was a defendant 
No. 1 in the suit. (1962) 66 Cal WN 441 
(445) (DB). 

19. Addition of parties after decree.— 

(1) Where in a representative suit the 
plaintiffs on the record neglect to execute 
the decree in their favour, the Court may 
add other persons as parties to enable 
them to execute the decree. AIR 1923 Mad 
472 (473) (DB). 

20. Decree In a representative suit.— (1) 

Explanation VI to Section 11 applies to 
representative suit and a decree passed in 
such a suit enures to the benefit of, or 
binds, all the persons so represented in the 
suit, although they are not actually parties 
on the record. AIR 1955 Mad 281 (283): 
ILR (1955) Mad 339 (FB) ** AIR 1956 
Trav-Co 266 (268) (DB) ** 1956 All L 

Jour 225 (226) ** AIR 1926 Bom 179 (183) 
(DB) ** AIR 1935 Oudh 369 (371): 11 

Luck 150 (DB) ** AIR 1960 Punj 26 (27, 
28, 29). . 

[See also AIR 1962 Andh Pra 140 (145): 
(1961) 2 Andh WR 204 (FB). (If a per¬ 
son is deemed to be a party under O. 1 
R. 8 and for purposes of S. 11, Expin. VI 
leave to appeal , can be granted to 
him by the appellate Court in an appro¬ 
priate case, if the decision rendered in 
those proceedings would adversely affect 
him.)] 

(2) A representative suit is not confined 
to suits brought under Order 1, Rule 8. 
AIR 1956 Pepsu 69 (71) ** AIR 1917 Mad 
457 (460) (DB) ** AIR 1926 Bom 179 (183) 
(DB). 

(3) Representative suit — Decision in, 
does not bind interests not represented 
therein — In determining the question 
about the effect of a decree passed in a 
representative suit, it is essential to enquire 
which interests were represented by the 
plaintiff or defendants. The decree in the 
suit does not create a bar of res judicata 
against persons claiming interest not re¬ 
presented in suit. AIR 1964 SC 107 (114, 
115): (1964) 2 SCR 647. 

(4) Where, under the substantive law, 

certain persons are entitled by virtue of 
their position to sue on behalf of them¬ 
selves and others they can bring a repre¬ 
sentative suit. (1911) 35 Mad 685 (691) 

(DB). (Manager of joint Hindu family.) ** 
AIR 1952 Orissa 312 (315) (DB). (Shebait 
of deity.) ** (1897) 20 Mad 129 (139) (FB). 
(Kamavan of Malabar Tarwad.) 

[See also AIR 1958 Pat 577 (579.)] 

(5) A decision in a representative suit 
operates as ‘res judicata’ only when it is 
given on the merits. AIR 1941 Rang 24 
(25): 1940 Rang LR 643 (DB). 

(6) Decision in representative suit ope¬ 
rates as ‘res judicata’ only so far as the 
rights litigated are common to the person 
suing or being sued and those whom he re¬ 
presents. AIR 1926 Pat 321 (324): 6 Pat 
539 (DB). 
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(7) Decision in representative suit can 

bind the persons represented only with res¬ 
pect to their property which the person 
suing or sued against represented, although 
tne parties on record may be personally 
liable. AIR 1943 Mad 531 (537): ILR 

(1944) Mad 133 (DB) ** AIR 1942 Bom 
136 (138): ILR (1942) Bom 504. 

(8) Decree lor injunction passed in repre¬ 
sentative suit is not binding on per¬ 
sons who were not parties actually on re¬ 
cord but against whom a representative 
suit was filed. To entitle decree-holder to 
proceed against such persons who are not 
parties on record the injunction must be 
revived against them, which must be by a 
separate suit and in such a suit an opportu¬ 
nity will be afforded to them to raise ap¬ 
propriate defences. Without a revival of 
th e decree for injunction against these 
other persons no proceedings in pursuance 
of the decree can be started against them. 
AIR (1955 Mad 281 (285): ILR (1955) Mad 

[But see AIR 1955 All 385 (386) (DB). 
(AIR 1942 Lah 136, Rel. on; (’89) 12 Mad 
356 and ( 10 ) 33 Mad 483, Distinguished.) 

AIR 1960 Cal 623 (626): 64 Cal WN 
780.] 

(9) II the alleged common right in a re¬ 
presentative suit under this rule is nega¬ 
tived, the suit should be dismissed; . the 
Court cannot, in such a suit, declare the 
rights of individuals as distinguished 
from the rights of the class of persons on 
whose behalf the suit is brought, though 
it is open to the Court to pass a decree in 
favour of persons forming a smaller num¬ 
ber out of a larger class. AIR 1918 Mad 
628 (631) (DB). 

(10) Where a suit is not a representative 
one. Explanation VI to Section 11 does not 
apply and the decree cannot bind anyone 
who is not a party to it. AIR 1949 All 761 
(762) (DB) ** AIR 1928 PC 16 (20): 55 
Ind App 96: 55 Cal 519 ** AIR 1938 All 
523 (524) (DB) ** AIR 1962 Mad 189 (191): 
1961 Mad WN 676. (Representative suit 
by creditor of insolvent under Section 53, 
T. P. Act — No notice to official Receiver 
— Decision in suit not binding on official 
Receiver — Subsequent petition under Sec¬ 
tion 54, Provincial Insolvency Act not barr¬ 
ed by res judicata.) ** AIR 1959 
Andh Pra 280 (285): (1959) 1 Andh WR 
72 (DB). (Suit by a creditor under O. 21, 
Rule 63 to litigate his own rights — 
Explanation VI, Section 11, C. P. C. not 
attracted.) 

(11) Where a plaintiff purports to sue in 
a representative capacity, the decision in 
the suit will not operate as ‘res judicata’ 
against the other members of the group 
which the plaintiff professes to represent, 
unless the requirements of this rule are 
complied with. AIR 1955 Mad 281 (283)- 
ILR (1955) Mad 339 (FB) ** AIR 1949 All 
761 (763) (DB) ** AIR 1943 Lah 90 (97) 


Fell *1*4 AIR 1940 Cal 236 (24 ° ): ILR (1940) 

% 

(12) Where neither a proper notice is 
issued under Order 1, Rule 8 nor is it 
duly served on the persons concerned the 
procedure amounts to an irregularity which 
vitiates the entire proceedings in the 
lower Court and cannot be condoned under 

28, 29) ’ C * P * C ‘ AIR 1960 Punj 26 (27 ' 

(13) When the provisions as to notices 

*». are not substantially 

complied with and a decree is passed in 
fav our of the plaintiff, the proper order to 
be passed on appeal is to set aside the 
decree and remand the case to be pro¬ 
ceeded with according to law after effect- 
. mg proper service on the defendants in 
accordance with the provisions of Civil 
Procedure Code. AIR I960 Puni 26 127 
28, 29). (ILR (1955) 55 Raj 91o“VoU.) '- 

. (14) Where permission is given to sue 

I t^« a o,!' e * preSent ^ ti ^ e F a P a city the decree in 
the suit cannot be impeached in a subse¬ 
quent suit on the ground that there could 

*J°L be A a T« e ?^o e xl at j Ve suit in respect of a' 

Mad 267 fDB) 1 (164): ILR (1943 > 

(15) Where leave is granted under this 
rule to sue certain persons as representing 

*;i! lar * roup V th e fact that subse- 
quently the name of one of them is, on 

nno Pl V CQ re t m ° ved f rom the record 
r representatives does not preclude 

passm £ a decree against the 
others in their representative canaritv 

267* (DB) Mad 161 (164): ILR < 1943 ? Mad 

y 6) -.F epresentative suit by villager* of K 
and villagers of J — Some villagers of J 

made defendants and a list of other vil- 

largers attached to the plaint indicat- 

ISfdoTo 68 ! R P o erSOns to ^hom notices 
under O 1, R. 8 were to be sent. Names 

of some persons were omitted from the 

1 st inadvertently. Proclamation of suit 

was made in the village J — Mere fact 

that the names of some persons were 

Z ll nn/ r0m . ^ i ist attac bed to the plahrf 

nn d ma i k ^ i he de cision not binding 

on them and did not operate as res iiudi- 

Cu ^ L J * 392 964 PUD1 227 f229 » 230): 1963 

f * 17) Where the suit related to ffoinl 
family property and it was established that 
the defendant was the manager of the 

™ ,ly '- 11 w °uld be presumed that he was 
sued in a representative capacity, even 

Plaintiff did not describe the de¬ 
fendant as the manager in the plaint. 
jUch an omission in the pleadings and the 
decree would not prevent the decree being 
treated as one against the entire family 
and binding on other members of the fami¬ 
ly. ILR (1957) Andh Pra 74 (78). 

f,J 1 5L? Uit . by . rev ersioner against widow 
declaration that alienation by her is 
not binding upon estate — He has only a 
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contingent reversionary interest at the 
time and where h.e sues for the purpose 
mentioned above he sues in a representa¬ 
tive capacity on behalf of the entire body 
of reversioners. AIR 1967 Pat 157 (158): 
1966 BUR 386. 

(19) A decree passed in the presence of 
defendants against whom permission to sue 
has been granted under Order 1, Rule 8 
in their representative capacity cannot be 
said to be an ‘ex parte’ decree merely be¬ 
cause persons who weTe represented were 
not personally present. An application 
under Order 9, Rule 13 is not maintainable 
at the instance of any of the persons who 
were represented by the defendants on re¬ 
cord. 1957 All L Jour 720 (721). 

(20) Plaintiffs asking for permission to 
sue on behalf of a particular class of per¬ 
sons of a certain part of village — Permis¬ 
sion accorded to sue on behalf of the class 
of persons of the entire village — Notices 
sent to entire body of the class -—No pre¬ 
judice to defendants — Decree will not be 
set aside. AIR 1961 Punj 325 (325, 326;: 
83 Pun LR 499. 

* 21. Costs.— (1) In representative suits, 

as a general rule, costs should be awarded 
only against parties on record but not 
against other persons whom parties on re¬ 
cord may represent. AIR 1935 Oudh 369 
(370): 11 Luck 150 (DB) . 

(2) In exceptional cases, costs may he 
ordered to be paid even by persons who 
we not parties on record but on whose 
behalf suit has been brought or defended. 
The Court may also, in a fit case direct 
costs to be paid out of any property which 
may belong to the community represented 
*jn the action. In any case, great caution 
« necessary in making an order as to 
costs in a representative suit. AIR 1917 
Bom 141 (148): 42 Rom 556. 

22. Compromise. — (1) In a representa¬ 

tive suit under Order 1, Rule 8, the repre¬ 
sentative is dominus litis until judgment 
and he can therefore discontinue or com¬ 
promise the suit. AIR 1952 All 275 (275) 

r AIR 1951 Cal 456 (459) ** AIR 1943 

Mad 161 (165): ILR (1943) Mad 267 (DB) 
** AIR 1961 All 266 (275) (DB). 

(Once permission is given to certain repre¬ 
sentatives to litigate on behalf of the pub¬ 
lic then that right should carry' with it the 

right to compromise.) 

. (2) Permission of Court is not necessary 
h* ° r der to make compromise binding. 
ft? 5 *) 56 Pun LR 525 (527) ** AIR 1952 
AU 275 ( 275 ) ** AIR 1961 All 266 (275) 

JOB). (AIR 1915 Mad 561 and AIR 1952 

Pun -1 43, DISS FROM.) 

.JJ^tsee AIR 1952 Punj 43 (44): ILR 
O0B1) Punj 415.] 

nf ^ compromise entered into by some 
i tne proprietors in a representative suit 
r ejectment would not however bind the 
mer co-sharers in regard to that portion 
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of - land which was not the subject-matter 
of the dispute. (1954) 56 Pun LR 525 
(527). 

(4)- Consent decree has the same force 
as a decree in invitum and can operate as 
res judicata under Section 11. No dis¬ 
tinction can be made between a consent 
decree in a representative suit, whether 
under Order 1, Rule 8 or under Section 92 
and a consent decree in a suit between pri¬ 
vate parlies. AIR 1959 Bom 396 (400): 

60 Bom LR 1273 (DB). 

23. Withdrawal. — See Notes under 

Order 23, R. 1. 

24. Abatement of suits and appeals.— 

(I) A representative suit does not abate 
on the death of the person who sues or is 
sued in a representative capacity. AIR 1921 
PC 123 (124): 48 Cal 493: 17 Nag LR 37: 
40 Ind App 12. (Suit under Section 92 of 
the Code.) ** AIR 1915 PC 124 (125, 126): 
38 Mad 406: 42 Ind App 125. 

(2) Representative suit under Order 1, 
Rule 8 — Death of plaintiff — No abate¬ 
ment.— Application by legal representative 
for substitution as plaintiff — Limitation 
— Dismissal — Order declaring suit to have 
abated — Amounts to decree — Legal re¬ 
presentative competent to file appeal 
against decree challenging propriety of 
Older dismissing his application. AIR 1965 
Ker 303 (304): 1965 Ker LT 236. 

(3) Persons represented in a representa¬ 
tive suit arc not “legal representatives” of 
deceased within the meaning of Section 2 

(II) of the Code and Order 22 Rules 3 and 
4 do not apply to such case. AIR 1929 Mad 
451 (451, 452). 

(4) Representative suit — Death of 
plaintiff — Suit can be continued by any 
one whom the plaintiff represented. AIR 
1915 PC 124 (125, 126): 38 Mad 406 : 42 
Ind App 125. 

(5) On death of plaintiff application to 
continue the suit should be made under 
Order 1, Rule 8, sub-rule (2) or Order 1, 
Rule 10, sub-rule (2). AIR 1919 Mad 479 
(480) (DB) ** AIR 1917 Mad 389 (390): 40 
Mad 110 (DB). 

(6) Decree in representative suit by A 
against B — During pendency of appeal 
by B one of persons represented by A 
dying — Appeal does not abate. AIR 1919 
Lab 273 (274): 1919 Pun Re No. 46 (DB) 
** AIR 1930 Lab 18 (19) (DB) ** AIR 1920 
Lab 338 (340): 1 Lab 582 (DB). 

fSee also AIR 1966 Raj 210 (212): 1966 
Raj LW 111 (DB). (Case under Sec. 1-A 
Fatal Accidents Act—Claimant wife dying 
during pendency of appeal — Appeal does 
not abate and can be continued by persons 
interested in the litigations.)] 

(7) Non-joinder of legal representative — 
Suit by firm through its partner — Ap¬ 
peal by defendant — Death of partner — 
Appeal could not abate though legal repre¬ 
sentative of deceased partner was not 
brought on record. AIR 1966 Punj 40 (41, 
43): 67 Pun LR 743 (FB). 
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Order 1, Rule 6 — Note 24 (contd.) 

(8) Where the suit as brought is not a 
representative one, the fact that, in appeal, 
some respondents are allowed to represent 
others will not prevent abatement on the 
death of the persons so represented. AIR 
1926 Lah 31 (32) (DB) ** AIR 1932 Lah 
334 (337): 13 Lah 92 (DB). 

[But see AIR 1931 Lah 610 (612): 13 
Lah 195 (DB).] 

(9) Suit by several persons against A 
not brought in representative capacity — 
Decree — Appeal by A — On A’s reqeust 
only four persons oul of several plaintiffs 
selected to defend appeal — Death of some 
decree-holders other than those selected — 
Appeal abates if no legal representative is 
brought on record — More so when one of 
selected persons dies. AIR 1926 Lah 31 
(32) (DB) ** (1901) Pun LR No. 160, p. 407 
(408) (DB). 

[But see AIR 1940 Pat 180 (184): 18 Pat 
723] 

(10) Suit against B as a trustee repre¬ 
senting a temple and C as representing a 
certain community. Pending suit B died 
and another trustee was appointed. • New 
trustee should be brought on record, so 
that idol and temple properties might be 
rcDresented in suit. AIR 1927 Mad 1105 
l 1 105) (DB). 

(11) When one out of several persons, 
who are permitted to conduct the repre¬ 
sentative suit dies, it is not necessary that 
fresh proceedings should be taken in order 
lhat a chance may be given to other mem¬ 
bers of the public to apply to be brought 
on the record as the representative of the 
public. AIR 1961 All 266 (275) (DB). 

(12) One of representatives dying — Pro¬ 
per procedure is for the remaining person 
or persons to apply to the Court for direc¬ 
tions and it is for the Court to decide 
whether it will permit the remaining person 
or persons to whom the original sanction 
was given to continue to prosecute or 
defend the suit or appeal or it will give 
directions to bring on record additional 
person or persons. AIR 1951 Mad 296 
(300): ILR (1950) Mad 607 (DB). 

(13) T he karnavan of a Malabar tarward 
may sue on behall of the tarwad without 
obtaining leave of Court. Where he un- 
necessarily obtains such leave and then dies 
pending suit, succeeding karnavan is en- 
titled, as of right to continue suit and 
junior members are not entitled to do so 
in the absence of very special circum- 
siances. AIR 1939 Mad 751 (753) (DB). 

(14) A suit by manager of a joint Hindu 
l';<iniIv to recover family property does not 
abate on bis death and the succeeding karta 


can continue suit on behalf of family. 
AIR 1953 Cal 294 (296). 

25. Applicability to arbitration proceed- 
Ings.— ( 1 ) Order 1, Rule 8 has no applica¬ 
tion to private arbitration proceedings. 
Hence, a reference to arbitration by persons 
professing to represent a certain 
community will not be binding on other 
members of community in absence of any 
authorization by letter." 1954 All WR (HC) 
525 (526) ** AIR 1927 All 128 (130) (DB). 

26. Applicability to writ petitions.— (1) 

Neither the rule nor its principle can be 
extended to writ petitions. AIR 1956 Mad 
626 (626) ** 1957-2 Andh WR 250 (253). 

[But see AIR 1953 Cal 289 (292).] 

(2) A Rate-payers’ Association has no 
right lo apply through its President for 
an appropriate writ restraining the Munici¬ 
pal Corporation from realising the taxes 
from its members. AIR 1956 Pat 182 (185) 
(DB). 

(3) Application under Article 226 — 
Necessary parties — Application to compell 
Corporation of Calcutta and Commissioner 
of Police to maintain public street and 
footpaths for unobstructed user by public 
and for declaration that latter has no right 
to permit hawker’s comers there — Duty 
of the 'Corporation and Commissioner of 
Police under, Calcutta Municipal Act to 
keep footpaths and public streets clear — 
Hawkers are not necessary parties to such 
an application: AIR 1961 Cal 389 (391): 
65 Cal WN 339. 

27. Revision.— (1) A refusal to entertain 

an application under Order 1, Rule 8 with¬ 
out proceeding in accordance with the law 
is revisable under Section 115. AIR 1948 
Mad 516 (517) ** AIR 1933 All 154 (155) 
(DB) ** AIR 1960 Madh Pra 288 (288, 

289): 1959 MPLJ 458 (FB). 

(2) No revision lies from an order grant¬ 
ing an application under sub-rule (2) to 
be made a party to a suit. AIR 1942 Oudh 
340 (342) (DB). 

ORDER 1, RULE 9 — SYNOPSIS * 

1. Scope. 

2. Misjoinder of parties. 

3. Misioinder of parties and causes of 

action — Multifariousness. 

4. Nonjoinder of parties. 

6. Nonjoinder in mortgage suits — See 

Order 34, Rule 1. 

1. Scope.—(1) The paramount object of 
Order 1. Rule 9 is to regulate the business 
and procedure of the Courts so that justice 
may be done between the parties accord¬ 
ing to their rights and interests at law and 
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Order 1 Rule 9 — Note 1 (contd.) 
by their contracts. AIR 1948 Bom 211 
(214): ILR (1948) Bom 158 (FB). 

(2) Order 1, Rules 9 and 10 should be 
construed together and necessary parties in 
whose absence Court cannot pass an ef¬ 
fective decree may be added under O. 1. 
R. 10. AIR 1918 Mad 1137 (1139). 

(3) Wl'.ere necessary parties are not add¬ 
ed, the suit will be dismissed, not by rea¬ 
son of the non-joinder of parties but by 
reason of fact that Court cannot under the 
substantive law grant any relief to the 

P arties actually on record; Order 1, Rule 9 
oes not affect such cases, and cannot be 
relied upon to dispense with the joinder 
of such necessarv parties. AIR 1949 Him 
Pra 4 v5) 00 AIR 1948 Bom 211 (213): ILR 
(1948) Bom 158 (FB) 00 AIR 1964 Tripura 
19 (20). (Non-joinder of necessary parties — 
Dismissal of suit — Further suit impleading 
proper and necessary parties not barred.) 

(4) Where a pre-emptor in his suit for 
pre-emption joins along with him a stranger 
who has no right to pre-empt, he forfeits 
his right to pre-empt and if the suit is dis¬ 
missed, the dismissal is not one for mis¬ 
joinder or non-joinder. In such a case 
Order 1, R. 9 or 10 cannot help the plain¬ 
tiff to cure the defect AIR 1954 All 94 
(96) (DB). 

[But see AIR 1966 Punj 36 (39): 67 Pun 
LR 849 (FB). (Suit for pre-emption—Person 
having no right of pre-emption made co¬ 
plaintiff by pre-emptor — Right of pre¬ 
emption is not forfeited.)] 

^5) This rule does not apply to cases 
where there is a misjoinder of causes of ac¬ 
tion as well as of parties. (1897) 24 Cal 
540 (543) (DB) °° .(1894) 16 All 279 (282, 
283) (DB) °° AIR 1968 Assam 36 (37). 

[See hotvever AIR 1956 Pepsu 80 (82): 
ILR (1956) Patiala 141.] 

( 6 ) It has been held that the rule does 
not apply to the trial of an election peti¬ 
tion as it comes into conflict with S. 90 (3), 
Representation of the People Act as amend¬ 
ed in 1956. AIR 1958 All 809 (819) (DB). 
(AIR 1954 SC 210 and AIR 1957 SC 444 
holding to the contrary held not applicable 
as they were decided under the unamended 
Act.) 

(7) Application for permission to sue as 
pauper — If application admitted it is con¬ 
verted into a plaint and becomes a suit — 
~fder 1, R. 9 vvill therefore apply. AIR 
1966 Pat 130 (133): 1965 BLJR 564 (DB). 

( 8 ) Where a suit or appeal abates against 
one of the defendants or respondents by 
reason of his death, in determining the ques¬ 
tion whether the suit or appeal can pro- 
ce «d against the remaining defendants or 
respondents, the principle underlying this 
HJle may be applied. AIR 19G2 SC 89 
91 92): (1962) 2 SCR 636. (Acquisition of 
land jointly owned by two bro'hers 


Award of compensation jointly in favour of 
both — Appeal by State — Abatement 


against one respondent — Appeal held 
could not proceed against other) 00 AIR 
1965 SC 1531 (1534, 1535): (1965) 2 SCR 
830. (Joint and indivisible decree in favour 
of two plaintiffs — Defendant preferring 
appeal — One plaintiff dying — His heirs 
and legal representatives not impleaded in 
time — Suit against them abates and ap¬ 
peal against other plaintiff respondent be¬ 
comes incompetent. AIR 1962 SC 80, Rel. 
on.) 00 (1967) 8 Guj LR 728 <828) 00 (1966) 
68 Pun LR (D) 340 (341) (DB) ° ° AIR 
1963 All 496 (497, 501): 1963 All LJ 546. 
(Suit for ejectment of trespassers A and B 
not alleged to have common cause -against 
plaintiff — Death of A just before passing 
of decree dismissing suit — Appeal by 
plaintiff — Abatement of appeal against A 
— Appeal can proceed against B only. AIR 
1960 Ail 379, OVERRULED.) 00 AIR 1963 
Orissa 140 (142): ILR (1963) Cut 313. (Suit 
for ejectment against joint trespassers — 
Death of one of defendants — Suit abates 
as whole — Suit for damages in tort — 
Suit does not abate.)- 

(9) Order 1, Rule 9 is subject to statu¬ 
tory provision or to any special or local 
law' or any special form of procedure pre¬ 
scribed by any other law. Consequently if 
any law prescribed that a certain person 
must be impleaded as a defendant, even 
though no relief is sought against him, the 
failure to implead him will be fatal to the 
suit notwithstanding the provision of O 1 
R. 9. AIR 1963 All 549 (550): 1963 All’ 
LJ 389 (FB) • • (1966) 32 Cut LT 1028: 
ILR (1966) Cut 275. (Co-trusuees ceasing to 

have concern in administration of trust _ 

Suit not bad for non-joinder of them.) ®° 
AIR 1964 Andh Pra 412 (415). (Order 31 
Rule 2 requires all trustees to be impleaded 
in suit — Order 1, Rule 9 should be read 
subject thereto.) °° AIR 1959 All 579 (519)- 
1958 All LJ 437. (Trusts Act, S. 48 L. It fa 
not open to one of trustees only to maintain 
suit.) 

[See also AIR 1969 Mad 108 (112)- 81 
Mad LW 342 (DB). (Plaintiff filing suit 
against 4 A’ and ‘B' — 'A' is one of the 
trustees of a temple — B is tenant of pro¬ 
perty which A claims as temple property 
and which plaintiff claims it in his own 
right — ‘A is sued in his personal capa¬ 
city — No necessity to join other trustees 
as parties.) 

2. Misjoinder of parties.— (1) A mis 
joinder of parties is not fatal to a suit AIR 
1933 Cal 477 (479) (DB) - AIR 1930 All 
180 (183) (DB) - AIR 1937 Lah 116 (117) 

(2) In case of misjoinder of parties Court 
has power under Order 1, Rule 10 (2) to 
strike out the names of persons improperly 
joined, and to allow the suit to be proceed¬ 
ed with. There is no misjoinder of plain¬ 
tiffs. where one of the plaintiffs is entitled 
to all the estate sued for and the name of 
another person is added as a co-plaintiff 
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Order 1, Rule 9 — Note 2 (contd.) 
merely as a matter of extra caution. (1885) 
9 Bom 530 (548) (DB). 

3. Misjoinder of parties and causes of ac¬ 
tion — Multifariousness.— (1) Though O. 1, 
R. 9 does not apply to misjoinder or parties 
and of causes of action the suit should not 
be dismissed; the plaintiff should be given 
an opportunity to amend the plaint and to 
make his election and confine the suit to 
one set of defendants. AIR 1956 Pepsu 
80 (82): ILR (1956) Patiala 141 00 AIR 1950 
Mad 760 (761) AIR 1948 All 60 (62) 
00 AIR 1942 Cal 69 (70): ILR (1942) 1 
Cal 235 (DB). 

[See also AIR 1959 Punj 367 (369): 61 
Pun LR 280. (Applications under Displaced 
Persons (Debts Adjustment) Act against three 
separate judgment-debtors two of whom re¬ 
sided outside jurisdiction — Application held 
bad for multifariousness.) 

(2) Multifariousness —• Dismissal of suit 
for failure of plaintiff to rectify defect — 
Dismissal of suit is not a matter of penalty 
but is on merits due to difficulty in grant¬ 
ing relief to plaintiff on plaint as it stands. 
AIR 1956 Pat 223 (226, 227) (DB). 

(3) Lands settled by Government with A 
on annual patta — These lands parcelled 
out by A into small plots and handed over 
to different persons — This creation of rights 
in third parties being contrary to terms of 
patta. Government cancelling A’s patta and 
granting it to B — Suit by B for declara¬ 
tion and possession in respect of piece of 
such lands and not relating to separate 
plots in separate possession of other defen¬ 
dants — A, under whom other defendants 
derived their rights, made pro forma defen¬ 
dant — Suit could not be defeated by rea¬ 
son of misjoinder or non-joinder of parties 
and causes of action. AIR 1908 Assam 
36 (37). 

(4) Relief available to plaintiff under Sec¬ 
tions 12 and 13 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act also 
available under Section 55 (1) (f) of the 
T. P. Act — It can be asked in one suit 
brought against owners and tenant — Suit 
is not baa for multifariousness. AIR 1963 
Mys 159 (161): 1962 Mys LJ (Supp) 247. 

(5) Where suit is allowed to proceed and 
results in a decree the defect of multifarious¬ 
ness is considered to have been waived and 
is irrelevant at the execution stage. AIR 
1940 Pat 145 (147). 

(0) Where no prejudice has resulted be¬ 
cause of misjoinder of parties and causes 
of action, the defect is curable under Sec¬ 
tion 99. ILR (1959) 9 Raj 271 (270) (DB). 

(7) The Question of misjoinder of parties 
and causes of action is to be decided by 
the trial Court upon the allegations in the 
plaint and not with reference either to the 
defences of defendants or any evidence led 
by parties. AIR 1956 Pepsu 80 (81): ILR 
(1956) Patiala 141. 

4. Nonjoinder of parties.— (1) Order 1, 
Rule 9 applies to nonjoinder of parties. 


Failure to join any parties does not per so 
entail dismissal of a suit AIR 1953 Cal 
625 (629) °° AIR 1948 Nag 50 (59): BLR 
(1947) Nag 412 *° AIR 1939 All 235 (235, 
236) (DB) 00 AIR 1963 Raj 198 (201): 1963 
gaj LW 304 00 AIR 1962 Cal 283 (284). 
65 Cal W N 1128 (DB). 

(2) In case of non-joinder of necessary 
parties suit has to be dismissed because jn 
their absence the Court cannot pass an 
effective decree at all. AIR 1955 Andhra 
107 (108): ILR (1955) Andhra 249 *° .AIR 
1954 All 385 (390) (DB) 00 AIR 1945 
Rat 189 (190, 191): 23 Pat 901 (DB) •• 
AIR 1969 Mys 158 (159). (Negligence of 
driver of bus of company A — Driver 
selected for appointment by company B 
under agreement between A and B compa¬ 
nies — Suit for recovery of compensation 
against company A — Not invalid for non- 
° f . *° 1968 Pat LJR 433: 1969 

RLJR 264. (Partition suit — Plaintiffs title 
and possession disputed by defendants — 
Intervener claiming title and possession with 
himself — Intervener, held, ought to be 
impleaded — Question of title has to be 
gone into.) 00 AIR 1968 Bom 44 (49): 69 
Bom LR 111. (Suit by auction purchaser 
against obstructor—Persons who were likely 
to obstruct claim of purchaser but had in 
fact not obstructed claim are not neces¬ 
sary parties.) 00 (1968) 34 Cut LT 1360. 
(Service tenure of joint family —. State Gov¬ 
ernment conferring occupancy right on mem¬ 
bers other than successors under S 7 (g) 
Orissa Merged States (Laws) Act (4 of 1950) 
— Successors challenging order — Govem- 
ment is not necessary party.) ** AIR I960 
Him Pra 40 (45). (Herbs seized at the in¬ 
stance of police in Z State by police 

m H State ' from places in H _ 

Supreme Court issuing writ for resto- 
ration of herbs against Tl — Herbs decayed 

vCith 1 decay of herbs rested 

o° h ILR S nQ«nT~r? F iq? % ?® ces ^ry party.) 
ll_.K (1960) Cut 139 (143). (Dispute as 

to possession — Suit against trespasser by 
person in possession — Owner of disputed 
p" d JJgf /^eessaiy party.) 00 ILR (1905) 
Cut 486 (492): 32 Cut LT 148. (Suit by 
reversioner against widow challenging alie¬ 
nation and for declaration of his rever- 

— Co-widow held necessary 
party.) AIR 1964 Cal 548 (551). (Suit 
for removal of obstruction from village 
road not claimed as public road — Persons 
responsible for obstruction alone are neces¬ 
sary parties Suit cannot be dismissed 
°.V, ground that other persons not respon- 
sibie for obstruction have not been im- 

AIR 1964 Cal 500 
(^6^' 68 Cal WN 958. (Amendment of 
Constitution requmng ratification by State 
Legislatures challenged — Ground that 
resolutions passed by States did not amount 
to ratification — Union and ratifying States 

^ a / ti ! s V ) °° 1903 Ker LT 125 
i ** Ant 1963 Ori -180 (187,* 

188): ILR (1983) Cut 841. (Grant by Collector 
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Order 1, Rule 9 — Note 4 (confrd.) 
of plots in favour of ex-landlords in ex¬ 
change — Villagers challenging validity of 
such grant —. Government is necessary 
party.) °° AIR 1963 Raj 198 (201). (Neces¬ 
sary party and proper party — Who is, 
stated.) •• AIR 1962 Cal 283 (284): 65 Cal 
WN 1128 (DB). 

[See also 1968 Pat LJR 200 (DB). (Suit 
on mortgage by eldest son of deceased 
mortgagor said to be owner of impartible 
estate —* Other heirs impleaded as defen¬ 
dants — Second party —- Suit held not 
bad' for non-joinder of any of them as 
plaintiff to suit) 00 1962 BLJR 260. (Bihar 
Panchayat Election Rules (1959), Rule 24 
— Candidate withdrawing his candidature 
under Rule 24 — He is not necessary party 
to election petition.) 

(3) If non-joinder is only of proper 
(as contrasted with necessary) parties, it 
can never be in itself fatal to the suit. AIR 
J954 SC 210 (213): 1954 SCR 892 *° AIR 
J955 Andhra 107 (109): ILR (1955) Andhra 
249 00 AIR 1954 All 385 (390) (DB) *° 
1968 Ker LT 568: 1968 Ker LR 273 (280). 
0>mt for partition of tarwad properties — 
Some _ properties claimed by one member 
exclusively — All major members of tar- 
^ a( l parties to the suit — Minor not im¬ 
pleaded — Minors are not necessary parties 
™^ on_im P leadment is not fatal.) 00 AIR 
P966 Cal 447 (454): ILR (1966) 2 Cal 205 
'V i'* (Suit for rent — Suit against heir 
ot lessee — Non-joinder of other heirs —- 
Suit is still maintainable.) 

iSee (1964) 68 Cal WN 532.(533, 534). 
(Shebait, who had renounced his shebait- 
ship in favour of plaintiff-shebaits, not join¬ 
ed as plaintiff.)] 

(4) In a case of non-joinder of proper 

P ar Jy the Court can, under this rule, deal 
with the matters in controversy in so far 
as the parties actually before the Court 
are concerned. ILR (1955) Trav-Co 489 
(494, 496) (DB) 00 AIR 1941 Pat 495 (497) 
••AIR 1935 All 110 (115, 116): 57 All 
445 (DB) 00 AIR 1965 All 77 (78). (Suit 
against trespassers dismissed against all but 
° De j° r of prosecution — Decree 

passed against remaining trespasser will be 
«fective decree against him.) 00 AIR 1964 
Pat 548 (553): ILR 42 Pat 415 00 AIR 1964 

3 ?o 1 < 325 > (DB } *° ILR (1963) Andh Pra 
out). (Suit for declaration by students as to 
a 8 e ~ Registrar of University impleaded 
^ ,jl en 6ant — Declaration obtained held 
would not be effective against D. P. I. 
or Secretary, Secondary Education Board 
„ wer e not made parties to suit.) 00 
AIR 1961 Raj 196 (201). (Question of title 
“V su \* l? r specific performance or suit for 
refund of earnest money or for breach of 
warranty of title — Question to be decided 
as between parties on record.) 00 AIR 1960 

(162) (DB) 249 (250) *° AIR 1952 Pat 161 


[See AIR 1964 Cal 196 (209) (DB). 

(Suit by plaintiff company — Cause of ac¬ 
tion arising partly within Dominion of India 
and partly within Dominion of Pakistan — 
Joint liability of both the Dominions — 
Indian Court could not compel Government 
of Pakistan to submit to its jurisdiction — 
It was held permissible for plaintiff to 
press its claim only against Union of India.)] 

[See also AIR 1965 Pat 510 (512): ILR 
44 Pat 561 (DB). (Suit for possession and 
mesne profits against several defendants hav¬ 
ing distinct and separate interest in suit lands 
— Decree for possession — Costs awarded 
jointly against defendants and plaintiff al¬ 
lowed to withdraw amount deposited as 
past mesne profits — Appeal by some defen¬ 
dants only — Appeal held could proceed 
in absence of other defendants.)] 

(5) In case of non-joinder of necessary 
party Court cannot immediately proceed to 
dismiss suit without giving an opportunity 
to plaintiff to amend plaint by adding the 
absent parties. AIR 1942 Oudh 335 (337): 
17 Luck 102 (DB) 00 AIR 1940 Pat 119 
(121) (DB) *° (1898) 21 Mad 373 (382). 

(6) If, on being required to add a neces¬ 
sary party the plaintiff refuses to do so, 
the suit is liable to be dismissed. AIR 
1950 All 598 (603): ILR (1951) 2 All 475 
(FB) 00 AIR 1941 Nag 5 (8): ILR (1941) 
Nag 615 (DB) 00 AIR 1931 PC 229 (231) *° 
AIR 1929 Cal 591 (592) (DB) 00 1964 
Ker LT 124 (125) °* AIR 1960 Madh Pra 
249 (250): 1960 MPLJ 659. 

(7) Mortgage in favour of A and B, A 
alone brought a suit on mortgage. Pend¬ 
ing suit B died and his right under mort¬ 
gage also devolved on A. 

Held, that although A alone had 
no right to sue when he instituted 
the suit as he acquired the full 
and exclusive right before the date on 
which decree was passed, non-joinder of 
B did not affect validity of the decree. AIR 
1939 Nag 242 (244): ILR (1939) Nag 515 
(DB) 00 AIR 1940 Mad 412 (415). 

(8) A defendant who raises the plea of 
non-joinder of parties must specifically state 
who are the persons who ought to have 
been impleaded, to enable Court to decide 
how far their absence would affect the deci¬ 
sion in the suit. AIR 1956 Cal 625 (629) 
*° AIR 1937 Pat 414 (416). 

(9) Plea of non-joinder of party cannot 

be allowed for first time in second appeal 
AIR 1962 Ker 36 (37): 1960 Ker LT 1080 
00 ILR (1966) Cut 116 (124). (Plea of non¬ 
joinder not raised in written statement or 
at trial — Cannot be raised for the first 
time in appeal.) 00 AIR 1964 Pat 548 (553)- 
ILR 42 Pat 415. (Non-joinder held did not 
make suit defective especially when no issue 
was raised in that respect in trial Court ) 
*° AIR 1962 Mad 423 (425): 1962 Mad 

WN 355. 

5. Non-joinder in mortgage suits_ 

Order 34, Rule 1. 


See 
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R. 10. Suit in name of wrong plaintiff.—(1) Where a suit has been insti¬ 
tuted in the name of the wrong person as plaintiff or where it is doubtful whether 
it has been instituted in the name of the right plaintiff, the Court may at any stage 
of the suit, if satisfied that the suit has been instituted through a bona fide mis¬ 
take, and that it is necessary for the determination of the real matter in dispute so 
to do, order any other person to be substituted or added as plaintiff upon such 
terms as the Court thinks just. 

Court may strike out or add parties. 

_ ___ M 

(2) The Court may at any stage of the proceedings, either upon or without 
the application of either party, and on such terms as may appear to the Court 
to be just, order that the name of any party improperly joined, whether as plain¬ 
tiff or defendant, be struck out, and that the name of any person who ought to 
have been joined, whether as plaintiff or defendant, or whose presence before the 
Court may be necessary in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved in the suit, be added. 


(3) No person shall be added as a plaintiff suing without a next friend or as 
the next friend of a plaintiff under any disability without his consent. 

ORDER 1. RULE 10 — SYNOPSIS 29. STRIKING OUT NAME OF PARTY 


I. Sub-rule (1) 

1. SCOPE OF SUB-RULE (1). 

2. BONA FIDE MISTAKE. 

3. “NECESSARY FOR DETERMINA¬ 

TION OF REAL MATTER IN DIS¬ 
PUTE.” 

4. “UPON SUCH TERMS.” 

5. “AT ANY STAGE OF THE SUIT.” 

H. Sub-rules (2) to (5) 

6. SCOPE AND APPLICABILITY OF 

SUB-RULE (2). 

7. ADDITION OF PARTIES — GENE¬ 

RAL. 

8. “Either upon or without the ap¬ 

plication of either party.” 

9. “Who ought to have been joined.” 

10. “Whose presence before the Court 
may be necessary.” 

11. Partnership suits. 

12. Partition suits. 

13. Pre-emption suits. 

14. Suits by co-owners. 

15. Suits by joint promisees. 

16. Suits for rent. 

17. Suits on torts. 

18. Mortgage suits. See O. 34, R. 1. 

19. Suits on negotiable instruments. 

20. Suits for specific performance. 

21. Government. 

22. Suits by or against corporations. 

See O. 29, R. 1. 

23. Miscellaneous. 

24. ADDITION INTRODUCING NEW 
CAUSE OF ACTION. 

25. Addition altering nature of suit. 

26. “Questions involved in the suit.” 

27. Improper addition of plaintiff or 

defendant. 

28. PARTIES MAY BE ADDED AT ANY 
STAGE OF THE PROCEEDINGS. 


IMPROPERLY JOINED. 

30. TRANSPOSITION OF PARTIES. 

31. Transposing of defendant ai 
plaintiff. 

32. Transposing of plaintiff as defen¬ 
dant. 

33. MISDESCRIPTION OF PARTIES 

34. CONSENT OF ADDED PARTY — 
SUB-RULE (3). 

35. AMENDMENT OF PLAINT — SUB¬ 
RULE (4). 

36. SUIT BY OR AGAINST A DEAD 
PERSON. 

37. SUB-SECTION (5). 

38. APPEAL. 

39. REVISION. 

1. Scope of sub-rule (1).— (1) The words 
“if the suit is brought in the name of the 
wrong person as plaintiff' do not exclude 
altogether persons who may institute the 
suit without any right to do so. AIR 1954 
Madh B 156 (157) 60 (07) 30 Mad 419 (420) 
(DB). 

(2) Unless the two conditions of sub-rule 

are satisfied a defendant is entitled to dis¬ 
missal of a suit brought by an unauthorised 
person and the defect cannot be cured by 
addition or substitution of persons who 
might have brought the suit. AIR 1957 
Cal 688 (690). (Suit by non-resident firm 
is nullity — Addition or substitution or 
partners cannot be made under Order 1» 
Rule 10.) 00 (’89) 11 All 104 (107, 108) 
(DB) *° (’96) 20 Bom 537 (539) (DB) °* 
(’81) 6 Cal 827 (831) (DB). v ' _ 

[But see (’99) 23 Bom 375 (380) (DB).] 

(3) A substitute for plaintiff can be add¬ 
ed only to enforce the right pleaded. AIR 
1941 Nag 178 (179) 00 (*01) 25 Bom 433 
(463, 466) (DB). 

(4) A person who has a different cause 
of action inconsistent with that of the ori¬ 
ginal plaintiff cannot be added. AIR RR® 
Low Bur 45 (46): 8 Low Bur Rul 302 (DB). 
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Where defendant added, plaint to be amended. 

(4) Where a defendant is added, the plaint shall, unless the Court otherwise 
directs, be amended in such manner as may be necessary, and amended copies 
of the summons and of the plaint shall be served on the new defendant and, if 
the Court thinks fit, on the original defendant. 

(5) Subject to the provisions of the “Indian Limitation Act, 1877, Section 22, 
the proceedings as against any person added as defendant shall be deemed to 
• have begun only on the service of the summons. 

[1882 and 1877, Ss. 27, 32. 33; R. S.C., O. 16, Rr 2, 11, 39; See O. 41, 
R. 20]. 

(a) See now the Indian Limitation Act, 1963 (XXXVI of 1963), S. 21. 


jg-V , HIGH COURT AMENDMENT 

Mysore • 

In Order 1, R. 10, add the following as sub-rule (6).— 

“(6) The Court may on the application of any party and after notice to the other 
parties affected by the application and on such terms and conditions as it may impose 
transpose a plaintiff to the position of a defendant or subject to the provisions of sub¬ 
rule (3), a defendant to the position of a plaintiff” [30-3-1967]. 


Order 1, Rule 10 — Note 1 (contd.) 

\d) Sub-rule (1) does not apply to cases 
of necessary parties. (’07) 1 Sind LR 191 
(196) (DB). 

(5a) Addition of parties some as plaintiffs 
and some as defendants not permitted under 
Order 1, Rule 10 (1) — Provision allows ad¬ 
dition of parties as plaintiffs only. AIR 1967 
SC 273 ^31): (1966) Supp SCR 133: 69 
Bom LR 20. , 

(6) Sub-rule (1) does not apply to cases 
in which a suit has been instituted against 
a wrong person as defendant. ('04) 27 Mad 
315 (325) (DB). 

(7) The rule applies to suits on mort¬ 
gages. AIR 1939 PC 170 (173): ILR (1939) 
Bom 503: 66 Ind App 210. 

(8) Rule applies to an enquiry in elec¬ 
tion disputes under the Madras Village 
Panchayats Act 10 of 1950. AIR 1954 
Andhra 36 (37). 

(9) The provisions of Order 1, Rules 9 
and 10 do not apply to the trial of an 
election petition under the Representation 
of the People Act. AIR 1958 All 809 (818) 
(DB). (AIR 1957 SC 444 and AIR 1954 SC 
210, Rel. on.) 00 AIR 1958 SC 687 (697): 
1959 SCR 583 00 AIR 1958 Mad 171 (176): 
ILR (1958) Mad 279 (DB) *° AIR 1965 SC 
1243 (1247, 1248): (1965) 1 SCR 393. (Elec¬ 
tion petition — Joinder of party under 
Order 1, R. 10 — Limitation — Joinder 
under Order 1, Rule 10 (2) — Discretion 
of Tribunal — No interference by Supreme 
Court.) 00 AIR 1969 Aridh Pra 68 (75). 
(Election Petition — Necessary parties — 
Provisions of Civil P. C. apply when there 
is no express provision in the Act — Conse¬ 
quences of non-compliance with S. 82 (b) 
of the Representation of the People Act 
are provided in the Act — Court cannot 
invoke powers under Order 1 to avoid these 
consequences.) 00 AIR 1969 Mad 116 (117, 
118): (1967) 2 Mad LJ 433 *° (1966) 7 
Law Rep 564: (1966) 2 Mys LJ 259. (In 
election petition under Mysore Municipali¬ 


ties Act when rejection of certain votes by 
the Returning Officer is challenged, it is 
enough to make the returned candidate as 
a party.) 00 AIR 1964 Punj 213 (216): ILR 

1964) 1 Punj 435 00 AIR 1963 Cal 218 

224, 225): 66 Cal WN 917 (DB). (Elec¬ 
tion petition parties — Returning officer 
can be a proper party when allega¬ 
tion of bad taith, negligence and im¬ 

propriety are made against the returning 
Officer.) 00 AIR 1959 All 54 (56): 1958 

All LJ 687 (DB). (Election petition 

— Substitution of parties — Election 
Tribunal has to rely upon Section 110 (3) (c) 
of the Representation of the People Act and 
cannot rely upon any provisions of the 
Civil P. C.) 

(10) Non-impleading of necessary party to 
election petition — Petition is liable to be 
dismissed — Delay cannot be condoned. 
AIR 1969 Andh Pra 151 (154). 

(11) Although, where the person originally 
suing as plaintiff is not entitled by himself 
to maintain the suit, the proper course under 
this rule is to add the other persons as 
plaintiffs, yet, where they are actually add¬ 
ed as defendants there is nothing to prevent 
the Court from passing a decree in such 
suit in favour or any of the parties that 
may be found entitled to it. The principle 
is that when once all the parties are be¬ 
fore the Court, the Court can make the 
appropriate order and should give judgment 
in favour of all the persons who may be 
entitled to relief, whether they be joined 
as plaintiffs or defendants. AiR 1939 PC 
170 (173): ILR (1939) Bom 503: 66 Ind 
App 210. 

(12) Rule-making authority has power to 
frame rules prescribing the period for limit- 
tion for filing appeal and also the manner 
including array of parties. AIR 1909 All 
119 (122). 

(13) Applicability — Plaintiffs pleader 
expressing willingness to continue suit 
against only a particular defendant on Court 
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holding suit bad for multifariousness — 
No application to withdraw suit — Order 
to strike off names of other defendants falls 
under Order 1, Rule 10 — Benefit under 
Section 14, Limitation Act can be claimed. 
AIR 1959 Andh Pra S49 (352): (1958) 2 

Andh WR 460 ((DB). 

(14) Suit cannot be restored against defen¬ 
dants who have been exonerated. AIR 1960 
Andh Pra 114 (115) 00 1962 Raj LW 588. 

(15) O. 1, R, 10 does not apply to pro¬ 
ceedings under Himachal Pradesh Act 15 of 
1954 — Application under S. 11, Himachal 
Pradesh Act 15 of of 1954 must be in the 
form prescribed by rules —. Rule 3 is 
mandatory — Application under Order 1, 
Rule 10, Civil P. C., for being impleaded 
as co-applicant — Cannot be treated as ap¬ 
plication under Section 11. AIR 1966 Him 
Pra 36 (39). 

(16) Third parties — Intervention by —• 
Court has power to hear in an appropriate 
case somebody else in an election petition. 
AIR 1968 J and K 13 (15): 1968 Kash LJ 
23. 

(17) Jurisdiction of Court to implead ad¬ 
ditional parties — Suit for eviction of 
tenants — Tenants denying title of plain¬ 
tiffs and pleading that one X was owner of 
lands to whom they were executing mucha- 
likas — Question whether X was owner — 
Revenue Court has no jurisdiction to decide 
— Consequently, it had no power to' im¬ 
plead X as party. (1963) 2 Mad LJ 251. 

(18) The provisions of Order 1, Rule 10 
are capable of both narrower and a wider 
interpretation. While a necessary party i.e. a 
party without whom a legal decree cannot be 
passed in the suit, has every right to get 
impleaded, even a proper party may in cer¬ 
tain circumstances seek such a relief. The 
Court must primarily consider whether the 
presence of the proposed party would ad¬ 
vance the total and satisfactory adjudication 
of the subject-matter in controversy. In 
such cases the Court has a wider discre¬ 
tion to implead a party if it considers the 
presence of such a party essential or even 
desirable in the interests of justice. In a 
suit for dissolution of partnership and ac¬ 
counts in which one of the partners is the 
head of a Hindu joint family, the son of 
such a partner may be impleaded as a party 
in that suit. He will, however, not be 
able to get any right inter se between him 
and his father adjudicated in that suit but 
he can be impleaded so as to enable him 
to protect the interest of the family assets. 
(1967) 1 MLJ 36: 79 Mad LW 626. 

(19) ‘Person interested’ — Meaning. (1968) 
38 Com Cas 329 (Mad). 

(20) Reference under Section 146, Crimi¬ 
nal P. C. — Powers of Civil Court — Ex¬ 
tent of — Third person claiming to be in 
possession of disputed land applying for be¬ 
ing added as party to reference — Civil 
Court is competent to allow such applica¬ 
tion. 1962 (2) Cri LJ 708 (Mys). 


(21) Provisions of, attracted to case of 
reference under Section 30, L. A. Act, by 
virtue of Section 53 of the L. A. Act, when 
the dispute under reference does not change. 
AIR 1967 Pat 243 (245): ILR 40 Pat 580 
(DB). 

(22) Order impleading or adding parties 
does not affect decision of case on merits 
within the meaning of Section 105. (1907) 9 
Law Rep, 400 (Mys). 

(23) Leave refused to one pf respondents 
to file Letters Patent Appeal — Transposi¬ 
tion of that respondent as appellant by other 
respondent —- Permissibility. (’64) 60 Pun 
LR 985. 

(24) Suit filed against dead persons —-* 
Principle, that such a suit cannot be enter¬ 
tained at all and even application for its 
amendment or for bringing on record legal 
representatives cannot be made, is not ap¬ 
plicable to appeal. (1907) 69 Pun LR 950 
(DB). 

(25) Appeal filed in name of dead per¬ 
son -— Court has no power to permit legal 
representatives to be substituted as appel- 
hurts^ AIR 1961 Punj 57 (60): 02 Pun LR 

(26) Applicability — Proceedings under 
Sections 110-B and 110-C, Motor Vehicles 
Act — Substitution of parties — Proce- • 
dure embodied in Order 1, Rule 10 of Civil 
P. C. can be followed. AIR 1964 Punj 235 
(239): 66 Pun LR 156 (DB). 

(27) In case of an accident due to negli¬ 
gence of a driver of a vehicle belonging " 
to transport company it is not necessary to 
implead the driver. AIR 1966 Punj 288 
(292): 67 Pun LR 386 (FB). 

(28) Accident to motor vehicle resulting 
in injury to plaintiff — Suit for damages 
against owner of vehicle — Though insurer 
need not be added as a defendant, a notice 
under Section 96 (2) is necessary to such 
insurer. AIR 1901 Punj 190 (193): 63 Pun 
LR 331. 

(29) Parties to divorce petition —- Divorce 
petition filed by wife against her husband 
— Adultress joined as co-respondent —— 
She is neither necessary nor proper party 
under Rules 11 and 12 (a) of Rules fr am ed 
under Act — Her application to remove 
her name from divorce petition must suc¬ 
ceed. AIR I960 Punj 337 (338): 68 Pun 
LR (D) 10. 

(30) Suit against two defendants — One 
of them dying before institution of suit — 
Suit not void ab initio or does not abate 
under O. 22, R. 4 — Proper procedure is 
to amend plaint or add legal representatives 
as parties before the suit gets barred by 
limitation. 1963 Raj LW 313: ILR (1903) 

13 Raj 820. ((AIR 1953 Trav-Co 473, Dist.) 

(31) Application under Section 5 (1) of 
Rajasthan Relief of Agricultural Indebted¬ 
ness Act pending before Civil Judge —* 
Petitioner applying to Debt Relief Court 
under Section 6 of the Act — Debt Relief 
Court admitting application and giving 
notice to Civil Judge — Civil Judge has no 
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Order 1, Rule 10 — Note 1 (contd.) 
option but to stay proceedings under Sec¬ 
tion 6 (3) only. 1964 Raj LW 400. 

(32) Custodian is a proper though not 
a necessary party to a suit for ejectment 
of a lessee who is an allottee of half share 
in a property declared to be evacuee pro¬ 
perty. AIR 1959 All 574 (576): 1958 All 
tj 550. 

(33) A School Board of an authorised 
Municipality constituted under Bombay Pri¬ 
mary Education Act 1947 is not a corpo¬ 
rate body and cannot be sued. The autho¬ 
rised Municipality is alone the corporate 
body which can be sued. ILR (1963) Mys 
499 (DB). 

2. Bona fide mistake.— (1) First condi¬ 
tion for applicability of sub-rule is, that the 
action was commenced in name of original 
plaintiff by a bona fide mistake. (’55) 1955 
Andh WR 322 (324) 00 (’06) 33 Cal 657 
(660) (1907) Pun Re No. 149, p. 692 

(694) (DB) 00 AIR 1936 Mad 960 (960) 
°* AIR 1965 All 586 (589). (Question of 
bona fide mistake or misapprehension is 
essentially a question of fact and evidence.) 

(2) The mistake may be one of tact or 
of law. (TO) 8 Ind Cas 87 (89) (DB) (Cal) 
*• AIR 1921 Sind 59 (61): 16 Sind LR 
71. 

(3) If mistake is not deliberate but one 
honestly made it is a bona fide mistake. 
AIR 1954 Madh B 156 (157) °* (’53) ILR 
(1953) 3 Raj 391 (399) 00 AIR 1916 Cal 
337 (338) (DB) °* AIR 1932 Nag 20 (20, 
21): 27 Nag LR 335. 

(4) If the point is doubtful it is a bona 
hde mistake. AIR 1920 Lah 488 (489). 

(5) A mistake is bona fide if Court of 
first instance and Appellate Court take dif— 
ferent views on a point on which plaintiff*s 
right, of action depends. (TO) 8 Ind Cas 
87 (89) (DB) (Cal) 00 AIR 1923 Mad 180 
(180) (DB). 

(6) A mistake is -not bona fide if it is 

r rsisted in after objection. (’53) ILR (1953) 
Raj 391 (400). 

(7) Where, to his own knowledge, origi¬ 
nal plaintiff has no right to sue on date 
of plaint, the mistake is not bona fide. (’55) 
1955 Andh WR 322 (324) °* AIR 1942 
Mad 708 (708). 

(8) A, agent of B, files a suit in his own 
name by a bona fide mistake. Court can 
substitute name of principle B for that of 

ongmai plaintiff A. AIR 1927 Bom 424 
(420). 

(9) A, the administratrix of estate of B, 
pied on a mortgage bond in favour of B, 
in the. bona fide belief that her powers as 
administratrix had not come to an end. Per¬ 
son entitled to sue substituted for A. AIR 
1916 Cal 337 (338, 339) (DB). 

(10-11) Suit filed by receiver for benefit of 
estate after cessation of receivership — Mis¬ 
take, however foolish or careless was held 
to be without doubt bona fide. (1963) 2 
Andh WR 138. 


(12) Bona fides depend on the circum¬ 
stances of each case — Suit for partition 
instituted in the name of wrong plaintiff 
— Mistake arising - because of the view 
which plaintiff had as to how a particular 
document was to be interpreted which view 
was supported by two courts of law also. 

Held, the mistake was bona fide one. 
(1962) 2 Mad LJ 423: 1962 Mad WN 544. 

(13) If a suit is brought on behalf of a 
person by his next friend describing the 

E lain tiff to be a minor although in fact 
e was a major and an application is made 
for the rectification of the mistake, it is 
obvious that the interests of justice require, 
unless it could be said that the conduct of 
the next friend was not bona fide, that 
permission should be accorded for the recti¬ 
fication. The Court can treat the reference 
to the next friend as a mere surplusage and 
allow the plaintiff who was a major at the 
time of the institution of the suit to conti¬ 
nue the suit in his own name. (’62) 40 
Mys LJ 1068. 

(14) Joinder of parties in appeal — Error 
in certified copy of judgment of trial Court 
— Names of parties in memorandum of 
appeal mechanically copied out from those 
mentioned in copy of judgment of trial 
Court. 

Held, mistake being bona fide and honest 
could be corrected by allowing additions of 
party even after period of limitation was 
over. (1968) 70 Pun LR 883. 

3. “Necessary for determination of real 
matter in dispute.”— (1) The substitution or 
addition should be necessary for determina¬ 
tion of real matter in dispute. (’01) 25 Bom 
433 (464) 00 ('ll) 11 Ind Cas 223 (225) 
(All). 

4. “Upon such terms.”— (1) Court may 
order payment of costs up to the time of 
amendment AIR 1928 Bom 191 (193). 

5. “At any stage of the suit.”— (1) Party 
can be added before decree is actually 
drawn up. (’21) 61 Ind Cas 378 (379) DB) 
(Pat). 

[See however AIR 1943 All 74 (77): ILR 
(1943) All 112 (DB).] 

(2) Party can be added even in second 
appeal. ('97) 20 Mad 467 (469) (DB). 

(3) ‘At any stage' — Addition of parties 
can be made only after filing of written 
statement, unless defendants prefer to re¬ 
main ex parte. AIR 1966 Orissa 62 (63)- 
32 Cut LT 836. 

6. Scope and applicability of sub-r. (2)._ 

(1) Sub-rule (2) gives a wide discretion to 
Court to meet every case of defect of parties 
(’97) 24 Cal 34 (37) (DB) AIR 1957 
Mad 699 (700) 00 AIR 1934 Pat 425 (426). 

(2) Court has no power to join a person 
as a party if he could not have been ori¬ 
ginally impleaded under Order 1, R 1 or 
Rule 3. AIR 1927 Mad 834 (835). 

(3) Addition of parties — Proper party 
— Meaning of — Court has no jurisdiction 
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to add party unless it is necessary or pro¬ 
per party — Tests to be followed in adding 
par'ies. AIR 1968 Mad 287 (289): (1968) 
1 Mad LJ 15. 

(4) Under sub-rule (2) presence of person 
added must be necessary to effectually and 
completely adjudicate upon and se tde all 
points involved in suit. (’54) 1954-2 Mad 
LJ 580 (581) 00 AIR 1950 Mad 91 (92) 00 
('46) ILR (1946) 1 Cal 656 (660, 661) 00 
(1964) 1 Ker LR 177: 1964 Ker LT 484. 
(An order for addition of parties should 
not be made merely with a view to avoid 
multiplicity of suits if otherwise their pre¬ 
sence is not necessary for determination of 
the real question involved in the suit.) 

(5) Discretion under sub-rule (2) should 
be exercised in a reasonable manner so as 
not to cause inconvenience or embarrass¬ 
ment. AIR 1956 Cal 263 (264, 265) (DB) 
00 AIR 1954 Ajmer 10 (2) (10) 00 AIR 

1953 Him Pra 123 (124) °* AIR 1941 Nag 
178 (179) 00 AIR 1939 Bom 188 (193): 
ILR (1939) Bom 232 (DB) °* (1968) 34 
Cut LT 1410 *° 1968 Pat LJR 232. (Evic¬ 
tion suit against tenant — Other parties 
added to avoid future objections — Plain¬ 
tiff applying to delete some defendants 
against whom he had no claims — Trial 
Court refusing prayer — Held Trial Court 
failed to exercise jurisdiction.) °* AIR 1959 
Madh Pra 359 (363): 1959 MPLT 841 (DB). 
(It is true that the Court has discretion to 
add parties to a suit; but this power has 
to be exercised in exceptional cases.) 

(6) Before the powers conferred by this 
sub-rule can be exercised there must be a 
properly constituted suit before Court. AIR 

1954 Nag 29 (30) 00 AIR 1966 Ker 150 
(163): 1966 Ker LT 199. (Partition suit — 
Deficit court-fee — Court granting time to 
pay — Default — One of defendants ap¬ 
plying to be transposed as plaintiff and of¬ 
fering to pay court-fee —- Court has juris¬ 
diction to allow application — Plaint, though 
imperfect is still there for purposes of order 
for transposition.) 

(7) Sub-rule (2) does not deal with dele¬ 
tion of reliefs. AIR 1919 Mad 871 (873): 
42 Mad 219 (DB). 

(8) Sub-rule (2) does not deal with sub¬ 
stitution of parties. AIR 1958 Cal 681 
(681, 682): ILR (1956) 1 Cal 276 00 1955 
Andh WR 322 (325). 

(9) The sub-rule does not apply to the 
case of a suit withdrawn or abandoned at 
the last hearing. AIR 1953 Hyd 170 (171): 
ILR (1953) Hyd 178 (DB). 

(10) The sub-rule applies to proceedings 

under Land Acquisition Act, 1894. ('03) 25 

All 133 (134) (DB) 00 AIR 1958 Andh Pra 
226 (230): ILR (1957) Andh Pra 816 (DB). 

(11) Addition of parties — A person may 
not be added as defendant merely because 
he would be incidentally affected by the 
judgment. AIR 1969 Punj 57 (59): 70 Pun 
LR 451 


(12) Proceedings under Provincial Insol- 

1920 » (2) applies. C55) 

Jg55 Andh WR 322 (323, 324) °* AIR 
1951. Mad 665 (666, 667): ILR (1951) Mad 

4oo. 

[But se f? < 1966 > 1 Andh WR 177 00 AIR 
1957 Andh Pra 603 (604).] 

(13) Sub-rule (2) applies to suits under 

fonao!) (Lb * 6 Co3e - AIR 1918 Mad 

(14) The sub-rule applies to suits under 

Code - AIR 1936 Pat 153 

V AIR 1939 PG 170 (173): ILR 
(1939) Bom 503: 66 Ind App 210. 

(15) Non-addition of proper parties to an 
election petition can be remedied under 
this rule. AIR 1954 SC 210' (213): 1954 
SLR 892. 

(16) Legal representatives of a deceased 
defendant in their individual capacity 

^ a< yed under sub-rule (2). AIR 1917 Mad 
849 (849). 

(See AIR 1940 PC 215 (218): 67 Ind App 
406.] 

0-7) Tbe sub-rule does not enable a Court 
adjudicate in a suit a general question 
which is" of interest to a whole community, 
by adopting the expedient of joining a mem¬ 
ber of that community, to the suit as a co¬ 
plaintiff. AIR 1930 Sind 73 (74). 

(18) Application by assignee of plaintiffs 
interest pending suit to be brought on re¬ 
cord falls under Order 22, Rule 10 and 
not under Order 1, Rule 10 (2). AIR 1940 
^263 (264) 00 AIR 1944 Mad 165 (166). 

(19) Order 1, Rule 10 can be called into 
play in suits or appeals and not in revision 
petitions -— The addition of parties in a 
civil revision petition can be ordered only 
In exercise of the inherent powers of a Court 
under Section 151. AIR 1954 Andhra 36 (37). 

1969 Pat 215 (210, 217): 1969 Pat 
LJR 20. (Second appeal — One of the 
defendants joining as appellant along with 
three plaintiff appellants — Memorandum 
of appeal accompanied by application for 
transposition — It implies he is willing to 
adopt the plaint — Appeal by him held 
maintainable though there was no decree 

) *• AIR 1965 Pat 510 (512): 
ILR 44 Pat 561. (Suit for possession and 
mesne profits against several defendants 
having Separate and distinct interest in suit 
f^ds — Decree for possession with costs 
Jointly against defendants — Plaintiff allow¬ 
ed to withdraw amount of mesne profits —■ 

Appeal by some of the defendants only 
competent.) 

(20) In interpreting Order 1, Rule 10 (2), 
the constructions should be liberal and an 
attempt should always be made to make 
parties all persons who may be necessary 
in order that there might be a final and 
complete adjudication of points involved 
in the' suit or proceeding. But it is also 
well settled that a party should not bo 
added to a proceeding so as to introduce 
quite a new cause of action. (1963) 67 Cal 
WN 732. 
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(21) Court's power to add party — Ex¬ 
tent — Suit dismissed against one of seve¬ 
ral defendants for non-service of summons 
on him — Court may subsequently add 
such defendant as party to suit — No ques¬ 
tion arises of inconsistent decree, earlier 
order dismissing suit not being a decree — 
Order of dismissal does not operate as re» 

judicata-Plaintiffs right to institute fresh 

suit against such defendant reserved by 
Order 9, Rule 5 (2) — Fresh suit need not 
necessarily be by presentation of plaint — 
Though court has power to add such defen¬ 
dant as party. Held on facts power should 
not be exercised in this case. AIR 1966 Cal 
60 (63) . 

(22) Power under Rule 10 (2) not to be 

invoked merely to permit party to obtain 
academic decision. 1962 Jab LJ 293: 1962 
MPLJ 137. , 

(23) Before a Court impleads a parti¬ 
cular person as a party to a suit, it is its 
duty to find even at that stage whether 
that party is a necessary party or a proper 
party. It will be only abdicating its duty 
if it were to reserve that question to a later 
stage impleading the person as a party and 
exposing him to all the travails of a litiga¬ 
tion. AIR 1963 Mad 480 (480): (1964) 1 
Mad LJ 160. 

(24) Expression ‘all the questions involved 

in the suit' — Expression must be given 
wider interpretation — Stranger to a suit 
who has direct interest, legal or equitable 
in subject-matter of dispute can be implead¬ 
ed as a party. AIR 1968 Mad 142 (146): 
(1966) 2 Mad LJ 298. , , 

(25) Order 1, Rule 10 (2) does not deal 
with substitution of parties. (1968) TO Pun 
LR 968: 1968 Cur LJ 793. 

7. Addition of parties — General.— (1) 
Where a person is neither a necessary nor 
a proper party, the Court has no jurisdic¬ 
tion to add him as a party under this sub¬ 
rule. AIR 1953 Bom 109 (110): ILR (1953) 
Bom 296 (DB) *° AIR 1951 Mad 665 (667): 
ILR (1951) Mad 463 00 (1968) 81 Mad 
LW 266. 

(2) The question of addition of parties 

under this rule is generally not one of ini¬ 
tial jurisdiction of the Court but of a judi¬ 
cial discretion which has to be exercised in 
view of all the facts and circumstances of 
the case. (’58) AIR 1958 SC 886 (895) 0 

(1961) 65 Cal WN 1126. (Eviction proceed¬ 
ings under S. 5, Calcutta Thika Tenancy Act 
— Application by third party for impleading 
him as defendant — Refusal by Court to 
exercise discretion under O. 1, R. 10. C. P. 
Code suo motu — High Court cannot com¬ 
pel the Court to implead him as party.) 

fSee also (1968) 2 Mys LJ 243.| 

(3) An order of Court is necessary’ before 
a person is validly added as a party; the 
mere fact that the decree includes his name 
would not amount to an order of joinder of 
parties under O. 1, R. 10, sub-rule (2). (27) 
AIR 1927 All 465 (466): 49 All 664. 


(4) Question of joinder of parties is not 
a matter of substantive right but is merely 
one of procedure. (’09) 34 Bom 13 (20). 

(5) Discretion under this sub-rule will 
ordinarily be exercised in favour of a per¬ 
son who applies in proper time. (’82) 8 Cal 
170 (173). 

(6) Even in absence of application Court 
should not, as a rule, dismiss a suit for non¬ 
joinder of a necessary or proper party but 
should add him as a party of its own mo- 
tion or direct plaintiff to apply for that 
purpose. (’21) AIR 1921 Oudh 148 (149) 00 
f05) 27 All 75 (78) (DB) *° (’21) AIR 1921 
Mad 557 (558): 44 Mad 43 (DB) °° (1967) 
ILR 46 Pat 767 (DB). 

(7) Application for addition made at a late 
stage — Court will not exercise its discre¬ 
tion under sub-r. (2). (’34) AIR 1934 Lah 36 
(36) 00 AIR 1960 J and K 67 (71). 

(8) Discretion under sub-rule (2) will not 
be exercised where person sought to be ad¬ 
ded is only a proper party and plaintiff op¬ 
poses such application. (’55) 68 Mad LW 
371 (373). 

(9) Discretion will not be exercised where 
the addition involves a trial de novo. AIR 

1954 All 385 (390) (DB) *° AIR 1953 Orissa 
39 (41) (DB) °° AIR 1931 PC 229 (231). 

(10) Pending appeal trial Court cannot 
add parties, (’ll) 12 Ind Cas 69 (69) (DB) 
(Mad). 

(11) Court of Appeal has same powers as 
original Court in the matter of addition of 
parties to suit, or respondents to appeal. AIR 

1955 Pepsu 62 (64): ILR (1955) Patiala 271 
(DB) 00 AIR 1934 Bom 356 (359) (DB) °° (’58) 
62 Cal WN 290 (292) (DB) (’38) 31 Mad 
236 (250): 35 Ind App 176 (PC) 00 (T3) 21 
Ind Cas 928 (930) (PC) 00 AIR 1921 Mad 
172 (174): 44 Mad Mad 605 (FB). 

[See however AIR 1944 Lah 76 (86, 87): 
ILR (1945) Lah 18 (FB).] 

(12) Where appellate Court finds it neces¬ 

sary to have certain persons before it, pro¬ 
per course is not to return plaint for amend¬ 
ment, but to add them as parties and re¬ 
mand case for trial. AIR 1916 Cal 283 (284): 
43 Cal 938 (DB) *° AIR 1916 Mad 957 
(958) (DB) 00 AIR 1918 Pat 525 (526): 3 
Pat LJ 409 (DB) 00 AIR 1959 Punj 277 
(287): 61 Pun LR 326 (FB). (Appeal — Join¬ 
der of parties — Powers of Court — S. 107 
(2) read with O. 1, R. 10 enables the appel¬ 
late Court to add parties in appeals in suit¬ 
able cases, but this power must be exercised 
within the period of limitation.) *° 1966 

BLJR 706: ILR 45 Pat 314. (Co-plaintiff, a 
minor suing without next friend — Attaining 
majority before Court deciding that he was 
minor — No next friend necessary to be 
brought on record — Minor co-plaintiff at¬ 
taining majority when suit before Appellate 
Court to amend plaint.) 00 AIR 1965 Madh 
Pra 275 (284, 285): 1967 MPLJ 711 (DB). 

(13) Appellate Court may remand case to 
lower Court directing it to add necessary 
parties, and then try the case. AIR 1949 
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Lah 248 (249) 00 AIR 1940 All 399 (401) 
*° (’90) 14 Bom 299 (305) (DB). 

(14) Where a person applies to be added 
as a party appellant, the test is whether he 
ean urge any of the grounds upon which the 
validity of the Court's order is called in 
question by the appellant already on record; 
if he cannot, he ought not to be added. AIR 
1918 Cal 608 (609) (DB) 00 AIR 1960 J and 
K 67 (69, 70). (Power of Court — Tests as 
to when new party may be added laid down.) 

AIR 1960 Madh Pra 84 (84): 1959 MPLJ 
1162. (Joinder of person as defendant — 
Wishes of plaintiff in this respect is not 
test — True test laid down.) 

(15) Court will not exercise its discretion 
in favour of a party who has resisted the ob¬ 
jection as to non-joinder in lower Court. AIR 
1950 All 598 (603): ILR (1951) 2 All 475 
(FB) 00 AIR 1931 PC 229 (231) 00 AIR 
I960 SC 100 (113, 114): (1960) 1 SCR 773. 
(Suit under S. 5 (3), Charitable and Reli¬ 
gious Trusts Act — Addition of deity as 
party at late stage of appeal under Art. 133 
of the Constitution not allowed.) *° AIR 1960 
J and K 67 (69). 

(16) High Court has, in second appeal, no 
power to add parties after it has remanded 
case to lower Court. AIR 1926 Rang 9 
(10): 3 Rang 474 (DB). 

(17) Apart from this rule. Court has power 
to add parties on general principles where 
such addition is necessary. AIR 1954 All 
11 (12) (DB). 

[See however AIR 1941 FC 16 (21, 22): 
1940 F C R 110.] 

(18) Suit against A and B as heirs of C 
deceased — C found living — Amendment 
of plaint by substituting C as sole defendant 
in place of A and B — Substitution cannot 
be ordered under inherent powers of Court 
AIR 1958 Cal 681 (682): LLR (1956) 1 Cal 
276,. 

(19) Although it might be more satis¬ 
factory to add certain persons as plaintiffs 
and not as defendants, yet, where all the 
necessary parties are before the Court, 
whether as plaintiffs or defendants, the Court 
can grant the appropriate relief. AIR 1939 
PC 170 (173): ILR (1939) Bom 503: 66 Ind 
App 210. 

(20) Where a suit on behalf of a Hindu 
widow for recovery of certain properties is 
sought to be withdrawn, the next rever¬ 
sioner has a right ex debito justitiae to be ad¬ 
ded as a plaintiff and given an opportunity 
of continuing the suit. AIR 1935 PC 185 
(187): 57 All 678: 62 Ind App 257. 

(21) It is not open to the applicant under 
this rule to ask the Court to convert his ap¬ 
plication into one for resorting to third party 
procedure. ('55) 68 Mad LW 371 (376). (Ap¬ 
plication sought to be converted into an ap¬ 
plication under O. 8A (Madras) Civil P. C.) 

(22) Before, directing a party to be implead¬ 
ed, a Court can properly demand that it should 
he prima facie satisfied about the bona fide 


of the applicant, about the plausibility of his 
claim, and about the genuineness of his inte¬ 
rest in the litigation. AIR 1960 J and K 67 
\ • */• 

(23) Legal representative of a deceased 
defendant ^ not impleaded in the first appel¬ 
late Court s decree though a necessary party 
— Such legal representative impleaded in 
revision against order of remand by first ap- 
pellate Court — Second appeal without im¬ 
pleading such representative incompetent. 

AIR 1964 Orissa 211 (212): 29 Cut LT 663 
(DB). 

(24) Application to implead additional par- 
ties and for permission to sue defendants on 
record in another capacity — Parties on re¬ 
cord can object — Notice to all parties con- 
cerned, including those on record is essen- 

Mad"Ew r 790 dUre *° be foUowed - <' 63 > 76 

(25) . Addition of parties —» Principles of 
—", . * or recovery of money between two 
subsidiary companies — Holding company 
cannot intervene or choose to join either oi 
subsidiaries. AIR 1969 Cal 238 (243, 247). 

8. “Either upon or without the applica¬ 
tion of either party.” — (1) It is not gene¬ 
rally P rovince of Court to force the 
plaintiff in a case to implead particular per¬ 
sons as parties. (’81) 8 Cal 42 (49): 8 Ind 
App 135 (141) (PC) 00 AIR 1969 Punj 57 

/oio « < LJv Un LR 451 °° A 11 * 1962 Pat 357 
(358, 359). 

(2) Court will not, as a rule, act except on 

*P e of ^ P art ies. AIR 1916 Pat 

411 (414) 00 AIR 1937 Rang 175 (178). 

(3) Court will not act unless application 
contains definite allegations of fact upon 
which a liability is imputed to the person 

l°04 8 (308) (D B f Pleadei <12) 15 ° ul C “ 

(4) Court can act suo motu in proper 
cases AIR 1955 Nag 78 (79): ILR (1955) 
Nag 437 (DB). 

(5) Court can act on application of person 

seeking to be made a party. (’86) 13 Cal 90 
< 94 ) C 32) 5 Mad 52 (53) (DB) 00 

mm io 3 I T J?^^ h 229 < 232): 13 Luck 255 

r£g 368 (DB) 9 7 Nag 121 <122): ILR (1937) 

(6) Where a person applies to be made a 
party, what the Court ought to see is whe¬ 
ther the suit cannot be determined owing to 
his absence, or whether a third person will 
be prejudiced by his not being joined as a 
party. AIR 1929 Mad 291 (293) (DB). 

(7) Where a person applies under this rule 
to be made a party to a suit, the Court 
ought not to dismiss the suit first on some 
ground and then dismiss the application on 
the ground that there is nothing pending be¬ 
fore the Court to which the petitioner can 

te«x cled as a party - AIR 1941 Mad 79 ( 81 > 

(DB). 

(8) An application of a person to be added 
as a co-plaintiff cannot be treated as an ap¬ 
plication under O. 22, R. 10. AIR 1917 Cal 
627 (628) (DB). 
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9. “Who ’ ought to have been joined." —. 
(1) Persons who ought to be joined as par¬ 
ties are called necessary parties, i.e., persons 
in whose absence no effective decree at all 
can be passed AIR 1955 Andhra 107 (108): 
ILR (1955) Andhra 249 00 AIR 1958 Mani- 
£^29 (30) 00 AIR 1955 Raj 11 (14): ILR 
(1955) 5 Raj 95 *° AIR 1949 Mad 161 (162) 
° AIR 1947 Cal 73 (74) (DB) *° AIR 1961 
Cal 81 (85, 86): 64 Cal WN 788 (SB). (Ap- 
plication for setting aside auction sale — 
Auction purchaser is not a necessary party.) 
* AIR 1960 Andh Pra 98 (99): (1959) 2 
Andh WR 294 (FB). 

. (?) Where several persons have a joint 
nght of action, such as co-trustees, all must 
join in suing AIR 1957 Cal 117 (118) (DB). 

*° ILR (1951) 2 Cal 151 (154) 
ADI 1922 Mad 317 (318) (DB). 
y*) Suit to set aside order for rateable dis¬ 
tribution. All persons interested in distri- 
bution are necessary parties. AIR 1943 Lah 
252 (253) 00 ('86) 13 Cal 159 (162) (DB). 
LSee however AIR 1920 Cal 525 (526) 

. (4) A receiver appointed after the institu¬ 
tion of the suit is a necessary party. (’10) 6 
M Cas 214 (216, 217) (DB) (Cal) 

(5) Receiver is not a necessary party where 
n .°, is made to interfere with his 

rights in respect of property entrusted to hi* 
care AIR 1935 Cal 15 (16). 

(0) Official Assignee is not a necessary 
party in a suit filed prior to adjudication to 
reaver a money debt from an insolvent 

9^ ? 59 (267) *° ASR 1914 Sind 114 

(7) Suit to obtain declaration that plaintiffs 

possess some rights in shamilat. All pro¬ 
prietors are necessary parties. ATR 1934 I ah 
366 (368): 15 Lah 807 (DB). ^ 

(8) Where A sued B for arrears of rent of 
a house but did not implead G who had 
already purchased the house and had got 
his title declared against A in a Civil Court, 

a - was a necessary party 

AIR 1929 Oudh 148 (1 48). 

(9) Where m a suit to eject the defendant 
a f 1 * 6 ’ latter pleaded that the site 

belonged to the Mimicipal Council and that 
he was in occupation with its permission 
beld that a person having a right to 
n . e< ? ess . a ^ Partv and that there- 
tore the Municipal Council was a necessary 

{^64) c? t 5io 8 rr ad 664 (367) °° *** 

Of nl n 51 .?‘ (Trespassers m possession 

Ahnfr 46 °J I 121 ! are necessary parties _ 

^? ®c ra ^L? f dec ree for reason of death of 


nnA - *^<**VL i ux aearn ot 

f mi Mad De L c ryi 

Bom 238 (239): 60 Bom IJt 115a (Efectl 
ment suit—, Tenant claiming that he was let 

f-sss'tt, - c.&rs,'" 


dation of B’s right to die property depends 
upon tbe right of A to sell it and that right 
is really the one under dispute in the suit. 
AIR 1J9&4 Raj 287 (288): ILR (1955) 5 Raj 

V crS?) AIR 1965 SC 271 ( 275 > : (1964) 

o SCR 1. (Property purchased by wife with 
money gifted by husband — Suit by daugh- 

te Mi t0 r r r C0ver Property from executor under 
wiil or father^— Brothers not impleaded in 
s nff —* Suit is incompetent for non-joinder 
of necessary'parties.) 

(11) Suit for recovery of money — Person 
who is not the legal representative of the 
deceased but is only an assignee of some in¬ 
su red amount from him is not a necessary 
party and cannot be added on the ground 
that in the event of a decree being passed 
the plaintiff may be in a better position to 

amount. (’54) 1954-2 Mad L Jour 

(12) Suit for recovery of arrears of vero 
I laint asking for joint decree against 

whole body of defendants whose interest in 
the land was joint and indivisible — Held, 
that all the defendants were necessary par- 

(DB) t0 1116 SUit ' AIR 1953 Sau 159 (160) 

• (13) A creditor of the landlord who does 

not raise a plea that the latter has secreted 
any property is not a necessary party to the 

P,^t eC A 8 5 und g s -, U - u - P- Encumbered 
Lstates Act, as his absence does not in any 

way prevent the passing of an effective de- 

re gaxds title to the property AIR 

d954) f An'ies 520 ^ 1954 ™ 

(14) Suit for ejectment of lessee _ Per¬ 

son who claims to be real owner and against 

£ nS 5V elief h “ been claimed by ?e “o1 
2<U rnV ffK P^y* AJ R 1955 Nag 

if 9 ?®' I- 1 *u* ad kj 15. (Impleading a third 
party to the suit — Governing principle _ 

dfr < £? Sed t0 have a defined, subsisting 

Hon 4 substmitive interest in the litiga- 
iT/^g of a party not a ruse to ven- 
once, ?f p St ent unnecessary griev- 

. (1®) The plaintiff in a running down case 
is not boumf to implead the ins^er Zho%e- 

r^ GS not ^der any decree but by 

M^ n i°/ u th ? statuto ry provisions of the 
Motor Vehicles Act. AIR mo 

(110): ILR (1953) Bom 296 (DB). B ° m 109 

a suit reIa ? n ® to Property, in order 
S at lS P erson “ay be added as a party he 
fr h nm a ave direct interest as distinguished 
from a commercial mterest in the subject- 
matter of the litigation. But where the sub- 

™ t D 3 att ^ r a btigation is a declaration as 
regards status or a legal character, the rule 
of present or direct mterest may be relaxed 
m a smtable case where the court is of the 
opinion that by adding that party, it would 
“ a better position effectually and com 

?™^o adjudicate upon the controversy 
AIR 1958 SC 886 (895) °* AIR 1962 Madh 
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Pra 31 (32): 1961 Jab LJ 480 °* AIR 1962 
Madh Pra 12 (14): 1962 MPLJ 123 (DB). 

(17) Person only indirectly or remotely in¬ 
terested is not a necessary party. AIR 1954 
Mad 686 (690) 00 AIR 1941 FC 16 (28): 
ILR (1941) Kar FC 72: 1940 FC 110 *° 
AIR 1922 Pat 243 (248): 1 Pat 475 (DB) 00 
• AIR 1968 Bom 44 (49): 69 Bom LR 111. 
(Parties to suit — Suit by auction purchaser 
against obstructor — Persons who were also 
likely to obstruct claim of purchaser but 
had not in fact obstructed are not neces- 
sarv parties.) 00 (1968) 70 Punj LR 118 °' J 
AIR 1967 Mad 344 (345): (1967) 1 Mad LJ 
275 00 AIR 1960 Ker 342 (343): 1960 Ker 
LT 520 (DB). (Surety for raising attachment 
before judgment — Application by, for being 
added as defendant on ground of collusion 
between plaintiff and defendant — Cannot 
be allowed either under O. 1, R. 10 (2) or 
S. 151.) 

(18) All persons interested in right of ease¬ 
ment are not necessary parties to suit where 
the cause of action on the pleadings is against 
those persons only who are alleged to have 
interfered with plaintiff’s right. AIR 1924 
Cal 1050 (1050, 1051) (DB) 00 AIR 1928 
Cal 23 (24) (DB) 00 AIR 1924 Pat 303 (304) 
00 79 Mad LW 705: (1967) 1 Mad LJ 177. 
(Suit for declaration of right of drainage of 
irrigation water — Only one of several ser¬ 
vient owners disputing right — Others may 
be proper parties but not necessary parties.) 

[See however (’10) 5 Ind Cas 23 (23) (DB) 
(Cal).] 

(19) Where a plaintiff sues for a declara¬ 
tion of his right of easement in respect of a 
certain pathway, every owner of the servient 
tenement who denies the plaintiff s right or 
is concerned in the obstruction of the path¬ 
way is a necessary party and any decree ob¬ 
tained in the absence of any such person is 
infructuous. AIR 1936 Cal 534 (535) 00 AIR 
1965 Mys 124 (128). 

(20) A suit by an occupier of house who 
is not the owner, for an injunction to res¬ 
train the obstruction to the easement or 
light and air cannot be dismissed on ground 
that the owner of the house in his occu¬ 
pation is not jointed as a party. The owner 
may be proper party but is not a necessary 
party. AIR 1958 Assam 83 (84). 

(21) Whether an idol is a necessary party 
to a suit or not would depend on facts and 
circumstances of each case. Thus, in a suit 
for removal of a shebait by a person inter¬ 
ested in the endowment the idol is not a 
necessary party. AIR 1957 All 743 (744, 
745) 00 AIR 1957 Trav-Co 263 (263). 

(22) In a suit between co-shebaits tor 
framing a scheme for private debutter, the 
deity is not a necessary party unless of course 
its interests are likely to lx* affected bv the 
scheme proposed. AIR 1957 Cal 342 (344). 
(AIR 1937 Cal 338, Rel. on.) 

(23) In a suit for perpetual injunction 
against the mutwalli of a mosque restraining 
him from committing trespass or interference 


the fact that the mutawalli is* holding land 
on behalf of die mosque would not make 
the mosque a necessary party. AIR 1957 
J & K 48 (2) (49). 

•(24) As to necessary parties in various 
proceedings see the following cases—r 
(a) General 

Necessary and proper parties who are 
— Persons who under law have 
to be impleaded though no re¬ 
lief is sought against them are 
necessary parties — Failure to 
implead such persons is fatal to 
the suit. AIR 1963 All 549 (550): 
1963 All LJ 389 (FB) 00 1968 
Ker LT 692: 1968 Ker LR 457. 
(Suit for declaration of title and 
recovery of possession — Person 
claiming to De in possession is 
a proper party.) ° ° (1968) 34 Cut 
LT 956: ILR (1968) Cut 358 
00 (1966) 1 Andh LT 286. (In 
enquiry proceedings for grant of 
Succession certificate Court has 
to summarily dispose of the ques¬ 
tion whether applicants for ad¬ 
dition as parties are necessary 
parties, without going into merits 
of their claims.) 00 (’64) 30 Cut 
LT 284. (Suit against one only 
of co-sharers joint in properties 
— Suit fails for non-joinder of 
other co-sharers.) 00 AIR 1963 
Raj 198 (201): 1963 Raj LW 
304 00 (’62) 64 Punj LR 677 00 
1959 (2) Andh WR 487 00 AIR 
1959 Cal 519 (524) (DB). 

(aa) Execution proceedings. AIR 1969 
Orissa 16 (17): 34 Cut LT 1246. (Suit 
under O. 21, R. 63 — Judgment- 
debtors are not necessary parties but 
made parties — They are bound by 
the decision.) 00 (1966) 1 An WR 453: 
(1966) 1 ITJ 774. (Execution pro¬ 

ceedings — Application by Income- 
tax Department for getting itself im¬ 
pleaded for recovery of arrears of in¬ 
come-tax due from judgment-debtor 
— Arrears of income-tax though a 
Crown-debt is not a charge within 
the meaning of the rule — Rule ap¬ 
plies onlv to a case of mortgage or 
charge.) 00 (1964) 2 Andh WR 130. 

(b) Writ Petition. AIR 1963 SC 786 (788): 
(1963) Supp 1 SCR 676. (In a writ 
of certiorari not only authority whose 
order is sought to be quashed but also 
parties in whose favour the said order 
is passed are necessary parties.) 

AIR 1968 All 276 (279): 1968 Lab 
IC 1027: 1968 SLR 830. (Order chal¬ 
lenging seniority of a Government 
servant — Government servants super¬ 
seded are necessary parties — Their 
non-joinder is fatal.) 00 1965 Raj LW 
282 00 (1964) 1 Mvs LT 147 eo 

(1963) Cal LJ 20 (DB) °° AIR 1961 
Cal 389 (391,' 392): 65 Cal WN 339). 
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(Application under Art. 226 of the 
Constitution to compel. Corporation 
of Calcutta and. Commissioner of 
Police to maintain public streets and 
foot paths for unobstructed user by 
public and for declaration that^ lattjpr 
hn< no right to permit hawker’s cor¬ 
ners there — Hawkers are not neces¬ 
sary parties.) 

(c) Suit by or against trust: 1968 Raj LW 
337. (Suit under, for decision of ques¬ 
tion whether wakf was Shia wakf or 
Sunni wakf — Two sects of Muslims 
viz., Shias and Sunnis of the place 
are not necessary parties to the suit. 
AIR 1966 SC 1544, Applied. If, how¬ 
ever, Court finds their presence neces¬ 
sary in order to enable it effectually 
and completely to adjudicate upon 
and settle all questions in suit, it can 
have recourse to provisions of O. 1, 
R. 8, Civil P. C.) 00 1968 Raj LW 
324. (Suit by one set of Khadims 
against another claiming their rights 
to receive certain income — Dargah 
' Committee not a necessary party.) 

*° AIR 1967 Mad 303 (305): (1967) 

1 Mad LJ 29. (Suit against secretary 
of a charitable trust registered under 
Societies Registration Act — Amend¬ 
ment sought by way of addition of 
Society as party defendant — As 
Society was a necessary party ap¬ 
plication for amendment was main¬ 
tainable.) 00 1963 Raj LW 18: ILR 
(1963) 13 Raj 47. (Suit by plaintiff 
for declaration that he was hereditary 
pujari of temple — Right claimed 
independently and not through mem¬ 
bers of community who were de 
facto managers — Members of 
community are not necessary 
parties.) 00 ILR (1962) Cut 171. 
(Orissa Hindu Religious Endowments 
Act (4 of 1939), Section 64 (2) — 
Suit under — Public is necessary 
party — Failure to implead — Suit 
is not maintainable — High Court 
in appeal can remand case for re¬ 
moval of defects.) *° AIR 1960 Cal 
741 (748). (Idol — Suit on behalf of, 
to set aside alienation of debutter 
property — Right of stranger — 
Stranger can, with leave of the Court, 
sue on behalf of the idol to set aside 
the alienation.) 00 (1959) 63 Cal WN 
58: ILR (1959) 2 Cal 386. (Public 
charity — Advocate General is a 
necessary party.) 


(A divided member of a family can 
maintain a suit on behalf of family 
to set aside an alienation made be¬ 
fore partition.) *° AIR 1963 Madh 
Pra 89 (93, 94): 1962 MPLJ 1163 (DB). 
(Necessary parties — Suit in tort by 
Hindu joint family firm — Manager 
of joint family business and eldest 
member of family on record as plain¬ 
tiffs — Family is effectively repre¬ 
sented — Omission to implead 
all coparceners not fatal to the suit 
— Plaint need not disclose capacity 
of plaintiff.) 00 AIR 1959 Mad 349 
(350): (1959) 1 Mad LJ 120. (Suit 
by co-widow after commencement of 
Hindu Succession Act for ejectment 
of trespasser —* Other co-widows 
need not be impleaded as they are 
not necessary parties.) 00 AIR 1956 
Madh Bha 58 (59): Madh BLJ 1955 
HCR 1718 (DB). (Suit by managers 
of joint Hindu family business — It 
is not necessary to make other mem¬ 
bers parties to suit.) 

(e) Arbitration proceedings: (1968) 70 Punj 

LR 98: 1968 Cur LJ 10 *° (1963) 1 
Mys LJ 465. (Application for setting 
aside award—Allegation of miscondct 
against arbitrator — Arbitrator, 
though not a necessary party, is pro¬ 
per party.) 

(f) Election petitions. 1962 BLJR 260. 

(Panchayat elections — Persons with¬ 
drawing is not necessary party.) 

(25) Liability of insurer to indemnify the 
person or persons specified in policy — 
Transfer of insured car along with policy 
— Transfer impliedly assented to by in¬ 
surer — Transferee would be entitled to 
claim indemnity under policy — Suit by 
third party for damages against transferee 
and insurance company — Transferor not 
necessary party — Liability of transferee 
and insurance company. AIR 1963 Madh 
Pra 164 (171): 1963 MPLJ 162. 

(26) Collector illegally dispossessing peti¬ 

tioners from lands under instructions of Re¬ 
habilitation Department — Collector not 
bound by instructions and could 
not override statutory provisions — 
Rehabilitation Department not a necessary 
party in suit by petitioner. (1968) 70 Punj 
LR 625. 1 

(27) Suit for damages for breach of con¬ 
tract for sale — Where husband is a vendor 
and the wife has not given her consent, 
she is not a necessary party AIR 1968 Goa 
98 (99). 


(d) Suit by or against joint Hindu family: (28) Necessarv party — Suit by ‘A’ a trains* 

AIR 1959 Mad 100 (104, 105): (1959) defendant — Licensor — Licensee not made 

1 Mad LJ 269. (Necessary party — party to suit — Held, licensee was not a 

Hindu Women's Rights to Property necessary party to suit as the licence creat- 

Act (1937), Section 3 — Suit by ed no interest or right in the property' AIR 

widow for partition — Adopted son 1967 Guj 16 (19) 00 AIR 1968 Andh Pra 

is a necessary party.) 00 AIR 1964 113 (114): (1968) 1 Andh LT 89. (Order 

Ker 144 (148): ILR (1963) 2 Ker 238. directing pari passu distribution of assets 
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amongst all decree-holders —- Revision —> 
One of decree-holders not made party —* 
Held, revision must fail.) 

(29) Necessary parties—Authorities where 
orders are sought to be quashed and also 
persons interested in maintaining legality or 
regularity of proceedings are necessary part¬ 
ies. AIR 1968 Andh Pra 74 (80): (1968) 
1 Andh LT 32 (DB). 

(30) Right of insolvent to sue for contri¬ 
bution — Vests in the official liquidator — 
Insolvent is incompetent to bring a suit on 
such right — Consequently question of ad¬ 
ding the official liquidator as party does 
not arise. AIR 1969 Andh Pra 23 (24). 

(31) Proceedings under —- Bargadars are 
neither necessary nor proper parties to such 
proceedings or appeal arising therefrom. 
(’63) 67 Cal WN 719 00 1966 All LJ 135. 
(U. P. Zamindary Abolition and Land Re¬ 
forms Act (1 of 1951) — Co-sirdar deposit¬ 
ing 10 times the rent to the State Govern¬ 
ment and becoming Bhumidar of his share 

— Transfer by such Bhumidar — Suit by 
Transferee for partition — Such transferor 
is not a necessary party.) *° (1962) 2 Mad 
LJ 142. 

(32) Claim against Co-operative Society 

— Members of Managing Committee im¬ 
pleaded as defendants — Society has got 
to be added. AIR 1961 Ker 258 (259): 
1960 Ker LT 1288. 

(33) Claim suit — Judgment-debtor is 
necessarp party. AIR 1963 Ker 236 (240): 
1963 Ker LT 681. 

[See however AIR 1964 Raj 69 (70): 1963 
Raj LW 403. (Suit by decree-holder against 
a successful claimant — Parties to — Judg¬ 
ment-debtor is not a necessary party.)] 

(34) Suit for possession of plaintiffs share 
in leasehold right against landlord — Allega¬ 
tion that surrender deed executed by plain¬ 
tiff s guardian was void — Suit instituted 
within three years after attainment of majo¬ 
rity by plaintiff — Persons in actual pos¬ 
session are necessary parties. AIR 1963 Ker 
344 (345). 

(35) Non-joinder of necessary parties — 
Reversal of decree obtained by one defen¬ 
dant under Order 41, Rule 4 — Second 
appeal — Necessary parties — All defen¬ 
dants to original suit in whose absence re¬ 
versal is obtained are necessary parties — 
Effect of non-joinder is fatal. AIR 1966 
Ker 317 (318): 1966 Ker LT 1154 (DB). 

(36) Suit by benamidar not in representa¬ 
tive capacity — Real owner cannot be 
brought on record as his legal representa¬ 
tive. AIR 1961 Mad 376 (377): (1961) 2 
Mad LJ 10. 

10. “Whose presence before the Court 
may be necessary.”— (1) A person is a pro¬ 
per party if his presence before Court is 
necessary to enable it to effectually and 
completely adjudicate upon and settle all 
questions involved in suit. AIR 1956 Hyd 
172 (173): ILR (1956) Hyd 545 °° AIR 
1958 Andh Pra 195 (199) 00 AIR 1955 
Andhra 107 (108): ILR (1955) Andhra 249 


00 AIR 1941 FC 16 (28): ILR (1941) Kar 
FC 72: 1940 FCR 110 °° (1968) 34 Cut LT 
1410. 

(2) “Proper party" means party who may 
be interested in result of suit and who may 
have a right to seek assistance of Court 
in coming to a decision on point in issue. 
AIR 1953 Hyd 170 (172): ILR (1953) Hyd 
178 (DB) 00 AIR 1925 Cal 1257 (1258) 
(DB). 

(3) It is not necessary that any relief 
should be asked against a proper party. 
(’55) 68 Mad LW 371 (373): (’90) 13 Mad 
32 (83) (DB) *° 1961 Jab LJ 399. 

(4) Object of adding proper party is to 
avoid needless multiplicity of suits, and to 
protect his interests or the interests of a 
party already on record. AIR 1956 Hyd 
172 (173): ILR (1956) Hyd 545 °° C87) 11 
Bom 425 (428) (DB). 

(5) To justify addition of a defendant it 
is not necessary that he should be interested 
in all reliefs claimed in suit or in all ques¬ 
tions arising between plaintiff and other 
defendants. AIR 1936 Mad 449 (454) (DB). 

(6) It is. not necessary to justify addition 
of a party that his presence should be 
necessary for determination of questions as 
between parties already on record. The 
rule will enable Court to add a party even 
for purpose of having a final determination 
(of any of the questions involved in the 
suit) as between a party on record and party 
sought to be adcfed. AIR 1950 Pat 281 
(282) 00 AIR 1940 Mad 225 (227) *° (’82) 
5 Mad 52 (53, 54) (DB). 

(7) Although under Order 2, Rule 3, 
defendants cannot be added unless the cause 
of action is the same against all of them, 
thev can be added under this rule read 
with Order 1, Rule 3, although the causes 
of action are different. (*55) 68 Mad LW 
371 (373) AIR 1949 Kutch 16 (16, 17). 

(8) In a suit to revoke a deed of settle¬ 
ment and recover possession of property, a 
purchaser of a portion of that property from 
the plai n ti f f would be proper though not a 
necessary party to the suit (’56) 1950 Andh 
LT 184 (185). 

(9) In exercising their powers under thfa 
rul©» Courts ought to see that they do not 
load the record with parties who are shown 
to have no interest in the suit and that the 
trial of the suit is not embarrassed by the 
simultaneous investigation of totally uncon¬ 
nected controversies. AIR 1957 Mad 699 
(700) *° C58) ILR (1958) Cut 466 (467) 

68 Mad LW 371 (873). 

(10) In a suit by A against B to compel 
the registration of a document, third parties 
cannot be added and permitted to plead 
that the document ought not to be regis¬ 
tered. AIR 1929 Bom 353 (354): 53 Bom 
598. 

(11) A person claiming under a title quite 
distinct from that under which any of the 
parties to the suit claim, is not a proper 
narfv AIR 1932 Mad 688 (689) °° (’58) 

BLJR 541 (545). 
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Order 1, Rule 10 Note 10 (contd.) 

(12) Party not necessary party to litiga¬ 
tion —- Death of such party — No question 
of substitution in his place arises. AIR 1963 
All 126 (127). (AIR 1953 SC 521 and AIR 
1947 All 18 (FB), Rel. on; AIR 1954 
Raj 287, DISSENT. FROM.) 

(13) Suit for declaration that properties 
do not belong to assessee and are not liable 
to be attached for income-tax arrears —- 
Income-tax commissioner neither necessary 
nor proper party to suit —• If all. Union 
of India can be added as party. ILR (1962) 
2 Ker 699: 1963 Ker LT 203. 

(14) Although a son in a suit brought 
against the rather for the recovery of a 
debt contracted by him is not a necessary 
party, it would be proper to make the son 
a party to the suit in order that the ques¬ 
tion of his liability for the debt of his father 
might be decided in his presence. He can 
be made a party at his own request and 
it is not necessary that he could be made 
a party only at the instance of the plain¬ 
tiff 062) 40 Mys LJ 676. (AIR 1953 SC 
487, Rel. on.) 

11. Partnership suits.— (1) Suit for dis¬ 
solution of partnership and accounts — All 
the partners should be on the record. AIR 
1943 Lah 252 (253) AIR 1930 Mad 714 
(716) (DB) °° AIR 1969 Guj 205 (211). (All 
partners are necessary parties and in case 
one of the partners is dead, his legal repre¬ 
sentatives are necessary parties.) 

(2) Receiver of a deceased partner's estate 
will be a necessary party. ('10) 7 Ind Cas 
75 (76) (DB) (Cal.) 

(3) Money suit against partners of dis¬ 
solved firm — Receiver is not a necessaiy 
party. AIR 1968 Andh Pra 330 (332): 
(1967) 1 Andh WR 445. ((1911) 10 Ind Cas 
673 (Mad) and AIR 1925 Bom 523, Rel. on.) 

(4) Suit for dissolution of firm — Sub- 
partner not necessary party. AIR 1917 Mad 
267 (268). 

(5) A person who is not in the partner¬ 
ship as a member of the firm but is a 
member of a superior partnership in which 
he is. on one side ana the whole firm as 
a unit on the other, is not a necessary 
party to a suit for dissolution of the firm. 
AIR «1927 PC 70 (71). 

(6) Partners who have retired are not 
parties whom it is necessary to implead 
jn a suit for rendition of accounts brought 
by one of the remaining partners. AIR 
1955 Him Pra 54 (55). 

_ (7) An ex-partner claiming share in pro¬ 
fit made by partnership subsequent to his 
leaving it, under an agreement made at the 
time of his ceasing to have connection with 
partnership, is not a necessary party to the 
suit for dissolution. AIR 1954 Ajmer 10 
( 10 ). 

(8) A dormant partner is not a necessary 
party in an action on a contract entered 
mto with the firm or with one of its mem¬ 
bers. AIR 1916 Mad 926 (926). 

[Vol. 3.] 3 A. M. T 


(9) Suit for damages for breach of con¬ 
tract instituted by four different individuals 
described in plaint as partners of a partner¬ 
ship firm —- Partnership registered at date 
subsequent to the agreement concerned — 
Agreement not with all four persons but 
with two only — Held that all four had 
collectively no right to file suit; but it be¬ 
ing not a suit by a firm but by different 
individuals, if two of them had any rights 
under the agreement although the suit by 
other two plaintiffs may fail, if remaining 
two, who were parties to agreement esta¬ 
blish their rights, they may be entitled to 
decree — The suit was therefore maintain¬ 
able. (1958) 60 Bom LR 721. 

(10) Suit brought in the name of firm 
carrying on business outside India —* There 
is misdescription which can be corrected — 
Section 153 and Order 6, Rule 17 though 
not Order 1, Rule 10, give ample power 
to court to allow such amendment — There 
is no adding of new party for purposes of 
Limitation Act. AIR 1960 Cal 15 (22). (AIR 
1957 Cal 688, REVERSED.) 

(11) Partition suit — Death of defendant 

— Abatement — Court can implead legal 
representatives under inherent powers. AIR 

1960 Cal 291 (293). 

(12) Suit for accounts of dissolved part¬ 
nership — Withdrawal of suit by plaintiff 

— No transposition of parties possible as 
there was no finding of Court that there 
was accounting relationship. AIR 1969 Ker 
78 (79): 1968 Ker LT 578. 

(13) Suit for recovery of debt — Suit 
brought by partner — Representatives of 
deceased partner are necessary parties —* 
Order 30, Rule 4, C. P. Code does not 
apply. AIR 1961 Madh Pra 314 (315): 

1961 MPLJ 538. 

(14) Addition of party — Scope of rule 

— Suit for dissolution of partnership and 
accounts in which one partner is head of 
joint Hindu family — Son of such partner 
is proper party and could be impleaded 

— Hindu Law — Joint family. (1967) 1 
MLJ 36: 79 Mad LW 626. 

(15) Suit by firm — Plaintiff suing through 
mistake as owner of firm — Suit maintain¬ 
able — Mistake can be set right. AIR I960 
Mys 111 (114): (1968) 1 Mys LJ 466. 

(16) Presidency Towns Insolvency Act 

(1909), Sections 17 and 46 (3) — Debts 
provable in insolvency — Suit for account* 
of dissolved partnership and recovery of 
money —■ One of the defendants partner 
an undischarged insolvent — Absence of 
leave of insolvency Court — Suit is not 
maintainable. AIR 1961 Raj 81 (85)- 1962 
Raj LW 135. K 

(17) Suit for dissolution of partnership 
and accounts — Working partner implead- 

ed i endi l nt - a [ ter « x P ir y of limitation 

— Whole suit is barred. AIR I960 

S 4 <SS K 
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AIR 1956 Bom 025 
TT 2 R hqA i 95 5i *2^ d 800 < 302 > 303): 
(^^DB) 56 Mad 61 Am 1950 Pat 1 

(2) Suit for partition of joint family pro- 
Fu Crty H Persona entitled to a share as also 
tnose who have a right to maintenance or 
to a mamage provision are necessary part¬ 
ies. AIR 1953 Hyd 187 (188)* ILR (IQKft) 

CDB) •• AIR ASriSs 

(3) Persons having an inferior degree of 

interest to that of the plaintiff are not 
necessary parties in a suit for partition. C08) 
7 Cal L Jour 449 (452) (DB). V * 

(4) In a suit for partition by sons against 
father, grandsohs are not necessary though 
proper parties. AIR 1922 Pat gfi (96)- 1 
Pat 301 (DB) •• AIR 1933 Lah 465 (466). 

(5) Partition claimed between branches of 
family _ Other members of a branch 
though “Ot necessary parties are yet proper 
parties. AIR 1959 Bom 260 (262)* 00 

“ 1171 °° AIR 1960 J and K 150 
152). (Necessary parties — One of the de¬ 
fendant stating that certain item of the 
properties included in the partition suit was 
seJf-acqmred property of his son — Latter 
should be made a party to the suit as 
Court would not be able to determine the 

absence*?^ m regard to *b at item “ Bis 

(6) Partition suit by official receiver for 
share of insolvent who is head of one branch 
of joint family — Sons of insolvent are not 
necessary parties. AIR 1953 Nag 351 (353). 

(7) Partition suit — Mortgagees of family 
properties not necessary parties but may be 

TO. P |f ^ ££ HU Mad 

2 Mad i/lV 068 ^ 142 (146): (196Si 

(8) Creditors of defendants are not neces¬ 
sary parties to a suit for partition. They 
may all be proper parties if their presence 
is necessary to enable the Court to adjudi- 

ate upon and settle all matters in dispute 
effectually and completely. (*53) ILR (1953) 
205 (270) (DB) 00 AIR 1950 Mad 288 
(288) ° AIR 1953 Nag 351 (353). 

(9) Generally it may be enough if a mort¬ 
gagee is heard at that stage at which the 
allotment is effected and need not be Im¬ 
pleaded as a party: but that if pending the 
suit, toe mortgaged property is sold in en¬ 
forcement of the mortgage, the purchaser 
would be a necessary party to the suit for 
partition. AIR 1940 PC 11 (14): 67 Ind 
App 11 ((’94) 21 Cal 904, Approved.) 

(10) Persons not claiming any kind of 
interest in properties are not to be added as 
parties in a partition suit. AIR 1955 Nag 
241 (243): ILR (1955) Nag 658 (DB) •• 
AIR 1953 Hyd 170 (172): ILR (1953 Hyd 
178 (DB) •• AIR 1952 Cal 738 (740) (DB). 

00 AIR 1960 J and K 150 (151, 152). 
(Branches represented by different heads 
having no interest in the property of which 


partition has been sought. Sons and gram 
sons of^ the different branches need not be im- 
pleaded. AIR 1933 Lah 465 and AIR 1922 

4P l 956 , Mad B 9 ’ Rel * <m; AIR 
19 § 8 A^ ad k Pra 2 AIR 1951 Pepsu 68 
and AIR 1940 All 399, Dist.) 

(11) Third party can be added as defen- 
^ 52 . pz T Bminary decree in partition suit 

A^dh TOR 131 260 <261): (1964) 1 

, ^>t? ee ^ however AIR 1966 Orissa 160 (162, 
lg?> : ILR (1965) Cut 799 •• 1959 Ker LR 
221 (Partition suit — Preliminary decree 
., # Persons c laimin g to be in possession in 
their own independent right of property 
awaiting decision under pre liminar y decree 
Persons cannot be added as parties at 
final decree stage.) ] 

(12) Alienees pendente lite can be made 

O 1, R. 10 (2) in a suit for 

W°2 ^ 8 l 2 1“ dh Pr “ 881 < 867 >= 

(13) Suit for partition — Alienees of joint 
family properties may be made parties at 
instance of parties other than plaintiff as 
5®“ P rese nce may be necessary to enable 
Court to effectually and completely dispose 
°* . s . u bi e ct-matter in suit, viz. a just and 

e partition of family properties AIR 
1968 Mad 142 (146): (1966) 2 Mad LJ 208. 

(14) Where partition is claimed as be¬ 
tween branches of toe family the heads of 
the branches alone need to be made par- 

w ^ e . n ?tber members of a 

branch have joined m the institution of and 
•* e been made eo nomine parties to the 
ajnt, the Court cannot remove them from 
the sint on the ground that they need not 
have been jomecT in the suit. They may 
not be necessary but are indeed proper par¬ 
ties to the suit Where all the plaintiffs 
have together prayed for their share in the 
family property and when the Court can 
pass such a decree in their favour there is 
«F«* P 2Sr er *“? fbe Court to remove the minor 

gaum bZ lr uri^ 1959 Bom 260 

io 251 ^ a suit toe defence 

I? ^ at f tbe .bimncss u a partnership set and 
it is found true, the dismissal of suit on 
this ground does not affect right of 
to partnership deed who are not parties to 
suit. AIR 1959 Cal 380 (385) P to 

T^5 6) J Powe ”, of Court — Partition suit _ 

“kj 118 for birther partition and 
fo addition of parties — Court can ordw 
addition subject to condition as to coJta 

Sf!):^ 1960 ™ 

(17) Partition suit — Plaintiff’s title and 
possession disputed by defendants — Inter¬ 
vener claiming title and possession with him- 
8 1 Biteryener, held, ought to be im¬ 
pleaded —- Question of title has to be gone 
into. 1968 PL JR 433: 1969 BLJR 264 ® 
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13. Pre-emption suits. — (1) In a suit for 
pre-emption in respect of a joint purchase 
by several co-vendees, all of them are 
necessary parties. ('82) 4 All 145 (146) (DB). 

(2) If plaintiff who is entitled to pre-empt 
joins along with him a stranger who has no 
right to pre-empt, plaintiff forfeits his right 
ofpre-emption and defect cannot be cured 
by striking off name of stranger. AIR 1954 
All 94 (96) (DB) •• ELR (1952) 2 Raj 147 


(152) (DB). 

(3) A second vendee is a necessary party. 
CIS) 35 All 385 (386) (DB). 

(4) Vendor not necessary party. C43) 
AIR 1943 Lah 252 (253) •• C03) 1903 All 
WN 239 (239) (DB). 

[See however (*50) ELR (1950) All 353 

(5) Mortgagee from vendee not necessary 

party, f 12) 13 Ind Cas 647 (647, 648) 


4 


vendee 


(6) Suit for pre-emption against ben ami 
vendee — Real purchaser may be proper 
party. f09) 4 Ind Cas 488 (489) (All). 

(7) Wnere in a suit for pre-emption, the 
p laintiff alleges that a lease executed by 
vendor is bogus and does not affect his 
right of pre-emption the lessee would be a 
necessary party, AIR 1947 Nag 229 (230): 
BLR (1947) Nag 124. 

(8) A rival pre-emptor is a necessary 
party to a suit for pre-emption. AIR 1948 
Nag 32 (34): BLR (1947) Nag 288. 

(9) Pre-emption suit against benamidars 
— Real purchaser is a necessary party io 
the suit — Pre-emptor can succeed only if 
he has superior rights even as against the 
real purchaser. BLR (1966) 2 Punj 894: 68 
Punj LR 611. 

(10) Suit for pre-emption — Person 
having no right of pre-emption made co- 
plaintiff by pre-emptor —* Right of pre¬ 
emption is not forfeited. AIR 1966 Punj 
36 (39): 67 Punj LR 849 (FB). 

14. Suits by co-owners. — (1) All co¬ 
owners are necessary parties to a suit to 
recover joint property. AIR 1914 Cal 215 
j|16) (DB) *° (1900) 23 Mad 239 (254, 255) 

(2) One member of a joint Hindu family 
cannot sue for recovery of property belong¬ 
ing to the family without impleading other 
members as parties to suit. (86) 8 All 264 


joint 


\auic Dy icarta or MitaKsnara joint ramuy as 
sole plaintiff — Subsequent partition — 
Death of Karta —- Application for substitu¬ 
tion of karta of disrupted branches — Ap- 


partition 
for subsl 


plication having been made after the suit 
had been abated, was not maintainable.) 

(8) In a suit by manager for recovery of 
family property it is not necessary to add 
the other members as parties. AIR 1951 Mys 
38 (40, 43): BLR (1951) Mys 259 (FB) 00 
AIR 1953 Pat 326 (327, 328) (DB) wo AIR 
1949 All 49 (49) (DB) 00 AIR 1949 Pat 
86 (87. 88): 26 Pat 40 (DB). 


(4) Suit by a member on contract entered 
into in individual capacity — Other mem¬ 
bers .need not be added. AIR 1915 Mad 
387 (389, 390) (DB) •• (TO) 32 All 183 
(186) •• ABR 1922 Bom 354 (355): 46 Bom 
1022 (DB). 


(5) One of several co-owners can maintain 
an action in ejectment against a trespasser 
without impleading other co-owners, though 
it may be desirable to add them as proper 
parties. AIR 1956 Bom 264 (264) (DB) •• 
AIR 1957 Raj 302 (304): ILR (1957) 7 Raj 
607 •• AIR 1956 Madh B 35 (37) °° ('54) 
BLR (1954) 4 Raj 191 (199) (DB) •• AIR 
1953 All 331 (332) •• AIR 1943 Oudh 315 
(315) °° AIR 1929 Bom 244 (244) (DB) •• 
1968 Cur LJ 38 •• AIR 1967 Mys 143 
(145): (1966) 2 Mys LJ 148 00 (1963) 2 
Mys LJ 31. 

(6) Suit by co-owner for recovery of joint 
property. Persons in possession of property 
are all necessary parties. (*07) 31 Bom 250 
(253) (DB) •• AIR 1928 Cal 138 (141) (DB) 
00 AIR 1924 Pat 172 (173). 

(7) An action in ejectment against a tenant 
must be brought by all the co-sharers. AIR 
1956 Bom 264 (265) (DB) 00 1955 All 
L Jour 458 (461) 00 (*08) 35 Cal 807 (811) 
(DB). 

(8) Where contract of lease has been 
made only by a co-sharer who sues for 
ejectment other co-sharers are not neces¬ 
sary parties. AIR 1952 Assam 27 (28) (DB). 

[See (’57) AIR 1957 All 369 (371).] 

(9) A person who has made a settlement 
of a plot or holding not claimed by anybody 
else could bring a suit to terminate tenancy 
or evict the tenant without making any 
other person, who is alleged by the tenant 
to be a co-owner of the plot, a party to the 
suit. ILR (1954) 6 Assam 187 (188, 189). 

(10) Tenant by sufferance —• One co¬ 
sharer landlord can alone sue for ejectment. 
AIR 1956 Madh B 35 (37). 

(11) An assignee jpendente lite of the pro¬ 
perty is not a necessary party to a suit for 
possession. AIR 1956 Assam 116 (117): BLR 
(1956) 8 Assam 137 00 ('09) 36 Cal 675 
(688) (DB). (May be added as proper party.) 

(12) In an ejectment suit by a landlord 
against his tenant the Court should not 
bring on record person from whom plain¬ 
tiff holds land nor persons claiming to hold 
it from a third party nor such third party. 
('97) 20 Mad 375 (378) (DB) 00 (’97) 21 
Bom 229 (233) (DB) 00 (T2) 17 Ind Cas 
603 (604) (DB) (Cal). 

(13) One of the two joint owners of pro¬ 
perty can file petition for eviction of tenant 
— Other co-owner's opposition thereto not¬ 
withstanding — Unwilling co-owner need be 
joined as a respondent to the petition. (1967) 
2 Andh WR 200. 

(14) A co-sharer's suit for possession _ 

Suit must either be for benefit of entire 
body of co-sharers or for possession of plain¬ 
tiff’ s share. AIR 1968 Orissa 230 (233). 
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15. Suits by joint promisees. —(1) All co¬ 
promisees are necessary parties to a suit to . 
enforce the promise. AIR 1951 Nag 448 
(450): ILR (1951) Nag 480 (DB) °° AIR 
1957 _ Andh Pra 688 (690) (DB). (Co-promisee 
refusing to join as plaintiff should be added 
as defendant) 00 (’89) 1889 Pun Re No. 
156, page 518 (528) (FB) °° (’13) 36 Mad 
544 (546) (FB) 00 (’62) 66 Cal WN 441 *° 
AIR 1961 Andh Pra 257 (258, 259): ILR 
(1961) 1 Andh Pra 288 (DB). (Where a 
document evidencing a loan is executed in 
favour of two of the three members of a 
joint Hindu family, the suit filed by the 
promisees in their own names without im¬ 
pleading the third member is maintainable.) 

(2) Where a sole obligee dies leaving seve¬ 
ral co-heirs, one of them alone cannot main¬ 
tain a suit without impleading others. f84) 

7 All 313 (315) (FB) AIR 1960 Cal 187 
(189). (On the death of the original pro¬ 
misee his heirs do not themselves become 
several joint promisees.) 

(3) Where several persons are jointly and 
severally liable for a single liability, all of 
them are not necessary parties to a suit 
against some of them only; but they may be 
added as proper parties in order to prevent 
multiplicity of suits. AIR 1914 Lah 500 
(501): 1914 Pun Re No. 107. 


16. Suits for rent. (1) In rent suits only 
those persons who are liable to pay rent 
should be impleaded as “defendants . (’92) 
16 Bom 568 (576) 00 AIR 1966 Cal 447 
(454): ILR (1966) 2 Cal 205 (DB). (Suit 
for rent — Suit against heir of lessee'—» 
Non-joinder of other heirs —- Suit is still 
maintainable.) 


(2) A tenant cannot ordinarily insist on 
impleading a third party in a rent suit, so as 
to raise questions of title and thus convert 
a simple rent suit into a complicated title 
suit, nor can such party be allowed to come 
in on his own application. AIR 1958 J & 
K 39 (39) (DB) 00 AIR 1955 Bhopal 22 
(23) 00 C95) 21 Bom 229 (233) (DB) 00 
(’27) AIR 1927 Cal 340 (342) (DB) 00 AIR 
1969 Raj 131 (135): 1969 Raj LW 121. 
(Landlord and tenant —- Defendant induct¬ 
ed into possession of suit property by plain¬ 
tiff — No question of third party setting 
up title to suit property can arise.) 00 ILR 
(1966) Cut 456: 32 Cut LT 823. 

(3) Transferee from tenant with landlord’s 
consent may be impleaded as a proper party. 
AIR 1930 Pat 323 (324): 10 Pat 90 (DB). 

(4) A suit for arrears of rent in respect 
of property over which a receiver has been 
appointed is not maintainable against the 
receiver alone without impleading the owner 
who is a necessary party. AIR 1946 Cal 127 
(128, 129): ILR (1946) 1 Cal 220. 

(5) Suit against some of the heirs of the 
tenant alone for rent without impleading the 
others is not bad, though of course they may 
be added as proper parties. AIR 1925 Cal 
1056 (1058, 1059): 53 Cal 197 (FB) °° 
C18) AIR 1918 Cal 433, (433, 434) (DB). 


(6) Apart from question of joinder of par- 
ties one of several joint lessors cannot sue 
tor recovery of his share of rent AIR 1956 
M ?dh B 35 (370 0 * (’82) 5 All 40 (41) (DB). 
.. (7) One co-sharer may sue for whole rent 
it other co-sharers who refuse to be joined 
as plaintiffs are added as defendants. C07) 35 
Caf 331 (344): 35 Ind App 73 (PC). 

(8) One co-sharer cannot sue for enhance¬ 
ment of his share of rent C79) 5 Cal 574 

{ 57 7\ (10)38 Cal 270 (276. 277): 38 

Ind App 1 (PC). 

(9) One co-sharer can sue for his share of 
rent on proof of special arrangement to that 

Mad 854 (854, 855) •• 
C53) AJR 1953 Nag 25 (28) °° f08) 35 
Cal 331 (334): 35 Ind App 73 (PC). 

(10) A person who is a necessary party to 
a suit for rent is also a necessary party to 

me appeal against the decree in such suit 
AIR 1922 Pat 4 (4). 

W^ . _ • in a rent suit the intervener 

alleging purchase of the holding claims that 
if s “ ou ^d be added as a party to the suit 
the Court must add the intervener as a party 
even though the statutory recognition as 
transferee has taken place after the institu¬ 
tion of the suit (*37) AIR 1937 Pat 49 (50). 

(12) Where property is given to trustees 
tor applying its income towards the worship 
of a certain deity, the deity is not a neces¬ 
sary party to a suit by the trustee for reco¬ 
very of rent of the property from the 
tenants. (*43) AIR 1943 Caf 319 (326): ILR 
(1943) 1 Cal 274 (DB). 

(13) Person against whom no relief is 

claimed cannot be impleaded as party __ 

Suit for rent — Third party raising ques¬ 
tion of title —■ He cannot be impleaded 
unless his interests are jeopardised. 1963 All 
WR (HC) 780 AIR 1969 Orissa 116 
(117): 35 Cut LT 150. (Rent suit — Third 
party claiming to be owner of property in 
Question —, Such party seeking to be im¬ 
pleaded —- Title suit of such party in res¬ 
pect of same property pending — Addition 
of such party wrong and material irregula- 
"tfc) •• AIR. 1969 Raj 131 (136): 1969 Raj 
LW 121. (Suit for ejectment —• Application 
by third party to be impleaded, made at very 
late stage causing doubts, about his bona 
fides —• Multiplicity of enquiries can be 
avoided by a separate suit — High Court 
will not interfere in rejection of his appli¬ 
cation by lower Court.) 

(14) Scope and applicability — Suit to 
recover rent and for ejectment of tenant 
Suit decreed and tenant ejected — Premises 
let out to a new tenant during pendency of 
appeal by tenant — New tenant is neither 
a necessary nor a proper party — Landlord/ 
Respondent is the only proper party. 1967 
Raj LW 234: ILR (1967) 17 Raj 621. 

(15) Suit for ejectment — Application, at 
veiv late stage, by third party claiming title, 
to be impleaded as party —• Question gene¬ 
rally of judicial discretion. AIR 1969 Raj 
131 (132, 134): 1909 Raj LW 121. 
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17. Suits on torts. — (1) All persons joint¬ 
ly injured need not be impleaded as parties 
to a suit on tort C97) 25 Cal 285 (289) 
CDB). 

(2) In a suit for damages for false impri¬ 
sonment joinder of any personasa jno 
forma defendant is impro] 

WN (2DR) 71 (87) (DB_ 

(8) Suit for damages for injuries caused 
by defendant's car having dashed against 
plaintiff —> Insurance company with whom 
car has been insured against third party risk 
should not be impleaded as a supplemental 
defendant as its addition as a proper party 
would cause ' inconvenience or embarrass¬ 
ment by simultaneous investigation of totally 
unconnected controversies between the as¬ 
sured and die insurer. 055) 68 Mad LW 871 
(373, 876). i 

HBut see AIR 1957 Mad 236 (238) 00 
AIR 1951 Nag 280 (281): ELR (1950) Nag 
055.] i 

(4) Joint tort-feasors —» Suit against one 
alone is maintainable —- Failure to implead 
other —>• Effect —- Suit cannot fail. AIR 
1964 Assam 85 (87, 88): ILR (1963) 15 
Assam 474 fDB). 


18. Mortgage suits. 
Rule 1. 


See Order 84, 


19. Suits on negotiable instruments.—• 
(1) A suit on a negotiable instrument must 
be instituted in the name of a person who, 
on the face of the instrument, is entitled 
thereto or by a holder deriving title from 
him. AIR 1949 Nag 21 (24, 25): ILR (1948) 
Nag 299 (DB) 00 AIR 1922 Bom 281 (283): 
46 Bom 358. 

(2) A suit by the beneficial or true owner 
without impleading the holder, who is alive, 
either as a plaintiff or defendant cannot be 
entertained. AIR 1956 Raj 174 (178): ILR 
(1956) 6 Raj 698 (DB). 

(3) In a suit on a promissory note by 
endorsee person who is not only the promisee 
under the note but also the endorser of it 
to the plaintiff is a necessary party. AIR 

1954 Mad 960 (960, 961). 

(4) Suit on promissory note by endorsee 
~~~ Endorser seeking to be joined as co- 
plaintiff alleging that he endorsed the pro- 
note to plaintiff merely for collection 

— Held, that he was a proper party and 
might be added as a defendant. AIR 1934 
Sind 182 (183). 

(5) A person who has acquired an inte- 
rt, by assignment, to the extent of one- 
Jf in a promissory note is necessary party. 

AIR 1942 Oudh 202 (202). 

(6) In a suit for money on the basis of a 
promissory note against the representatives 
of the deceased executant, the estate is not 
sufficiently represented by the impleading of 
the Receiver holding possession of the de¬ 
ceased’s estate alone as party defendant. 
AIR 1958 Ker 243 (244) (DB). 

(7) Suit on pro-note by holder in due 
course against the maker •—■ Third party 




procedure not applicable against original 
payee Original payee is however, a pro¬ 
per party. AIR 1962 Mad 202 (205): (1962) 
1 Mad LJ 246. 

20. Suits for specific performance. —■ 
(1) A person who is a stranger to contract 
is not a proper party to a suit for its 
cific performance. AIR 1950 Mad 91 
•° AIR 1943 Bom 27 (29) 00 AIR 1929 
667 (668) (DB). 

(2) Where A enters into a contract with 
B for sale of land, and subsequently sells 
die same land along with his son C to D, C 
will be a proper party in a suit by B against 
A for specific performance of contract. AIR 
1929 Cal 667 (669) (DB) •• AIR 1960 Pat 
235 (236). 

(3) Transferee from vendor after contract 
of sale may be added as a party. (’94) 18 
Mad 415 (417) (DB) 00 096) 22 Bom 46 
(49) (DB). 

(4) Single contract to convey land to 
several persons — Some of joint contractees 
cannot sue to enforce specific performance. 
(’97) 24 Cal 832 (833) (DB). 

(5) Persons in possession of property ad¬ 
versely to vendor and a creditor who had at¬ 
tached the property were necessary parties 
to a suit for specific performance of an agree¬ 
ment of sale. AIR 1943 Bom 27 (29). 

(6) In a suit for specific performance of 
an agreement to sell, a person who alleges 
a prior agreement for sale in his favour is 
not a necessary party to suit. ('46) ILR 
(1946) 1 Cal 656 (663). 

(7) Specific Relief Act (1963), S. 19 (b) — 
Suit for specific performance of agreement 
for sale of land against vendors A, B, C — 
Application by D for being impleaded as 
defendant on allegation that he was in pos¬ 
session of suit land as possessory mortgagee 
and also under agreement for sale prior to 
suit agreement — Held, D should not be 
added as defendant —r Suit was not for 
possession and any decree passed in suit 
would not affect right, if any, of D to pos¬ 
session — On the other hand addition of D 
would radically transform character of suit, 
complicate" issues and compel p lain tiff to 
amend plaint to resist rival title asserted 
by D. (1968) 2 Mys LJ 243: 15 Law Rep 
727. (AIR 1948 Nag 181 and AIR 1964 
Tripura 16, Foil.; AIR 1943 Bom 27, DIS¬ 
TING.) 

(8) Suit for specific performance not fall¬ 
ing under S. 27 (b) or (c) of Specific Re¬ 
lief Act — Execution of sale-deed only ask¬ 
ed as relief — Person claiming title ante¬ 
rior to sale contract are neither necessary 
m>r proper parties. AIR 1964 Tripura 10 

21. Government. —- (1) Where any act ol 
the Government is questioned or the pro¬ 
prietary right or right to revenue of the 
Government is likely to be affected, the 

Government is a necessary party to the 
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suit AIR 1956 Trav-Co 181 (182): ELR 
(1956) Trav-Co 62 (FB) •• AIR 1956 Tri¬ 
pura 22 (24) 00 (’54) AIR 1954 Pepsu 33 
(34): ILR (1953) Patiala 375 (DB) 00 AIR 
1950 Orissa 257 (260) ®° AIR 1943 Cal 
114 (117): ILR (1943) 1 Cal 22 (DB) °° 
AIR 1968 Ker 35 (38): 1968 Lab IC 139: 
1967 Ker LT 331. (Challenge to vires of 
rules framed by Government —- Necessary 
party.) •• 1967 All WR (HC) 269: (1967) 
All LJ 465. 

(2) Suit by wife . of deceased assessed 
a g ai n st income-tax officer alone to obtain 
a declaration that property attached for 
recovery of dues from her husband was her 
own and therefore was not liable to be at¬ 
tached and sold — Held that plaintiff was 
not obliged to go beyond the records of the 
certificate on which the income-tax officer 
only was shown as certificate holder and im¬ 
plead Government and that therefore Govern¬ 
ment was not a necessary party. AIR 1955 
Pat 404 (408) (DB). 


(3) Mere fact that validity of a Provin¬ 
cial Act is questioned in a suit does not 
render the Provincial Government a neces¬ 
sary party. AIR 1950 Pat 527 (529) (DB). 

|But see AIR 1965 All 86 (91): (1964) 
15 STC 505 (DB).] 

(4) Where there is no challenge to the 
validity of any provision of an Act but there 
is only the question of interpretation of a 
section, the State is not a necessary party. 
AIR 1955 Bom 101 (103): ILR (1954) Bom 
1187 (DB). 


(5) Where in a suit between private par¬ 
ties the validity of an Act of the Provin¬ 
cial Legislature is questioned and this affects 
the scope of the executive authority of the 
Provincial Government, the Provincial Gov¬ 
ernment would be a proper party and the 
Advocate-General of the Province may be 
impleaded as representing the Provincial 
Government AIR 1941 FC 16 (22): 1940 
FCR 110: ILR (1941) Kar FC 72. 


(6) Where the Government has no interest 
of any kind in the suit, it is neither a neces¬ 
sary nor a proper party. AIR 1947 Cal 332 
(338) (DB) 00 AIR 1954 Pat 596 (608) 
(DB) *° (’53) ILR (1953) 3 Raj 525 (534) 
•• AIR 1951 Bom 385 (386): ILR (1951) 
Bom 670 (DB) 00 AIR 1936 PC 150 (152): 
60 Bom 634: 63 Ind App 248 00 AIR 1967 
Madh Pra 120 (122): 1966 MPLT 1062. 
(Necessary party — Revenue sales for rea¬ 
lisation of Government dues — Suit filed to 
set aside such sale — Government is neces¬ 
sary party to such suit.) 00 AIR 1962 Cal 
625 (630): 66 Cal WN 774 00 AIR 1961 
T and K 66 (69). (Sale by lessee of land 
from Government — Land resumed by 
State for breach of condition — Suit by 
vendee for damages against vendor — State 
is not a necessary party.) 00 AIR 1961 J 
and K 42 (45) (Suit for declaration that 
certain alienations made by Mahant of a re¬ 
ligious endowment were void — Prayer for 




directing defendant to render a 
garding compensation received from Collec¬ 
tor in ^ land acquisition proceedings — No 
allegations against State — Nor any relief 
claimed against it —• State held was not 
necessary party.) 

(7) In a suit where a claim to property 
is asserted against a Municipality, the ques¬ 
tion whether the Government is a necessary 
party or not would depend on the facts of 
each case. AIR 1937 Mad 641 (641) •• 
AIR 1955 Andhra 107 (109): ILR (1955) 
Andhra 249. 


i ■ r #»• 


of 


(8) Land Acquisition Act, S. 18 - 
ence under — Subsequent devoir 
interest of petitioner on Government —■ 
Government applying for reference under 
S. 30 — No contention that in the circum¬ 
stances Government may be considered as 
having been brought on record not ‘ raised 
in lower Court or High Court — Conten¬ 
tion not allowed to be raised for the first 
time in appeal before Supreme Court. AIR 

1966 SC 237 (243): (1965) 3 SCR 576. 

(9) More often than not no question of 
valuation is involved in apportionment cases 
and strictly speaking an apportionment case 
started on the Collector's reference u/s. 30 
of the Land Acquisition Act. In such cases, 
the State is not a necessary party and any 
decision given in the case is binding upon 
the State even if the State is not a party 
thereto. But where without any dispute, the 
liability of the State to pay compensation 
to any person is enlarged or enhanced, 
the State is a necessary party. Where the 
judgment of the Court is inextricably bound 
up with the liability of the State to pay 
compensation to the party that liability can¬ 
not be revived, enlarged or enhanced by a 
compromise to which the State is not a 
party. The decree based on such a compro¬ 
mise cannot be enforced against the State. 
AIR 1960 Cal 506 (507, 508): 64 Cal WN 
514 (DB). 

(10) Suit for determining compensation 
payable under S. 228 (4), M. P. Land 
Revenue Code — Government not necessary 
party — Suit not bad for non-joinder. 1962 
MPLJ 198: 1962 Jab L 1071. 

(11) Industrial disputes — Reference 
made by State Government for adjudication 

— Award of adjudicator published in 

Gazette — Civil suit to set aside award — 
State Government is not necessary party. 
(1965) 10 FLR 219: (1965) 2 Lab LI 593 
(All). ' 

(12) Rival claims under S. 170 of U. P. 
Zamindari Abolition Act — Government 
not necessary party. AIR 1967 All 481 (483):* 

1967 All LJ 92. s 

(13) Suit on contract or actionable wrong 

— Suit filed in 1958 against State of Bom¬ 
bay pending in 1960 — State of Maha¬ 
rashtra is a necessary party. AIR 1965 Guj 
173 (176): ILR (1964) Guj 1116 (DB). 

(14) Suit against Government — Co-opo- 
rative bank impleaded in order- to effective¬ 
ly and finally determine plaintiff’s claim — 
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Bank held proper end not nec^sary party 
—. Soft could not be dismissed for want oi 
notice under S. 77 of M. B. Co-operative 
Societies Act 1965 Jab LJ 754. 

(15) Necessary party — Tests «-* Suit for 
ejectment of tenant — Defence that accom¬ 
modation having been transferred to State 
Government it was necessary party to suit 

— Plaintiff not making Government party 

— Government also not applying for join¬ 
ing —. Plaintiff getting benefit under S. 23 
M. P. Accommodation Control Act — Gov¬ 
ernment held was not necessary party. 1968 

MPLT 176: 1968 Jab LJ 469. 

(16) Suit by intermediary for ejectment — 
Estate vesting in State by virtue of Orissa 
Estates Abolition Act, 1952 — State made 
party — State can continue suit — Though 
ft is not a case under O. 22, R. 10, the Court 
can make State a party under O. 1, R. 10 
read with S. 151, for ends of justice. C63) 
£9 Cut LT 256. 

(17) Grant by Collector of Gochar plots 
in favour of ex-landlords in exchange —■ 
Suit by villagers challenging validity of grant 

— Government is necessary party. AIR 1963 
Orissa 186 (188): ILR (1963) Cut 841. 

(18) Suit for declaration of title to eva¬ 
cuee property — Union of India added 
subsequently by amendment of plaint as 
defendant proper party — Absence of notice 
under S. 80 on Union of India — Though 
suit may fail against Union of India it can¬ 
not affect maintainability of suit against 
other defendants on that ground. AIR 1963 
Pat 11 (16): 1963 BLJR 11. 

(19) Suit against Government and its offi¬ 
cers — Statutory notice under S. 80 given 
to Government —- Individual notices to offi¬ 
cers not given — Though suit would be 
dismissed against the officers it was main¬ 
tainable against the Government. AIR 1962 
Raj 36 (39): 1962 Raj LW 49 00 AIR 1963 
Ra) 57 (59): 1963 Raj LW 128. 

(20) Contract Act, S. 72 — Suit under, 
by postal employee for recovering excess 
payment made to a cash certificate holder — 
Government even though it has penalised 
the employee by cutting the excess pay¬ 
ment from the employee s salary is not a 
necessary party. AIR 1963 Raj 198 (201): 
1963 Raj LW 304. 

22. Suits by or against corporations. —— 
See O. 29, R. 1. 

23. Miscellaneous. — (1) Suits to obtain 
registration — Registering Officer not neces- 
*aiv party. (*84) 8 B om 269 (271) (DB). 

(2) Suit for money against undischarged 
insolvent — Official Assignee not necessary 
partv. 094) 22 Cal 259 (263, 264). 

(3) Joint family carrying on a family 
trading business adjudicated insolvent — 
Widow who had a right of maintenance 
sued Official Assignee to enforce her right 
in property m his hands by challenging 
necessity for incurring debts — Creditors 
are necessary parties. AIR 1933 Lah 901 
(904): 15 Lah 9 (DB). 


(4) A sued B, hi* father, and C, a judg- 
ment-creditor of B, for & declaration that 
the decree obtained by C against B is not 
binding on A. A decree is passed in favoui 
of A. Before that date, however, B is 
adjudicated insolvent, • C appeals from the 
decree. The Official Assignee is a neces¬ 
sary party to the proceedings in appeal. AIR 
1932 All 382 (383): 54 All 532 (DB). 

(5) Real owner may properly be added as 
a party to the suit by henamidar. AIR 1941 
Nag 178 (179) •• AIR 1918 PC 140 (143): 
46 Ind App 1. 

(6) Parties and representatives — Bene- 
midar can represent real owner. AIR 1969 
SC 316 (318): (1969) 1 SCJ 373. 



(8) The judgment-debtor is a proper party 
to a suit by an assignee of a decree for a 
declaration of the validity of the assignment. 
(’02) 29 Mad 264 (265) (DB). 

(9) Suit to set aside rent sale — Receiver 
at whose instance sale is effected is not a 
necessary party. AIR 1914 Mad 272 (273, 
274): 38 Mad 837 (DB). 

(10) In a suit by a remote reversioner to 
set aside a sale by a Hindu widow, the 
nearer reversioners may be impleaded as 
proper parties. (’94) 18 Mad 53 (58) (DB). 

(11) Where the question is whether the 
plaintiff or defendant is the real purchaser, 
a third party claiming adversely to both of 
them cannot be impleaded in "the suit. (’27) 
AIR 1927 Mad 834 (835). 

(12) All attaching creditors are necessary 
parties in a suit for declaration against one 
of them that the property is not liable to 
attachment. (’99) 27 Cal 493 (498) (DB). 

(13) Lessee’s interest sold in execution of 
money decree — Suit by landlord to evict 
purchaser — Lessee is not a necessary party 
— Nor is the transferee from defendant a 
necessary party since he would be bound 
by the decree against the defendant on the 
ground of lis pendens. AIR 1956 Assam 110 
(117): ILR (1956) 8 Assam 137. 

(14) Suit by certificate debtor challenging 
certificate proceedings and sale — Ground 
of suit not the absence of service of notice 
but the fraud committed by co-certificate 
debtor on certificate officer and himself —- 
As suit seeks no relief against certificate 
holder he is not a necessary party. AIR 1950 
Pat 161 (165) (DB). 


of 


improper 


(15) Suit for cancellation 
alienations of tarwad properties -L No 
necessity for impleading all members of the 
tarwad as in partition suit — If alienees and 
kamavan are made parties that is sufficient. 
ILR (1955) Trav-Co 635 (639, 640) (DB). 

(16) Suit for restitution of conjugal rights 
— Any person, be it the father or the mother 
or any relation of the wife or a stranger 
who by words and conduct prevents the wife 
from allowing her to live with her husband 
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could be made a party to the suit (*64) 
BLR (1954) Madh B 274 (277). 

(17) In a proceeding to enforce an award 
at the instance of a party to the award no 
person can be impleaded except one who is 
eo nomine a party to that reference and 
arbitration. (’58) 1958-1 Mad L Jour 94 (95). 
(AIR 1950 Mad 488, Rel. on.) 

(18) Suit under S. 5 (8), Charitable and 
Religious Trusts Act —» Deity should be 
joined as party .—* Effect of non-joinder —> 
Addition at late stage of appeal under Arti¬ 
cle 133 of the Constitution not allowed. 
AIR 1960 SC 100 (113, 114): (1960) 1 
SCR 773 00 AIR 1964 Andh Pra 305 (306): 

. 1 Andh WR 218 (DB). 

(19) U. P. Consolidation of Holdings Act 
(V of 1954) —- Failure to implead neces¬ 
sary parties to appeal ■—. Defect is fatal 

— Court is not bound to have necessary 
. arties brought on record. 1960 All WR 
HC) 138 00 1966 All WR (HC) 51. 

(20) Suit involving trust regarding debts 
of author of trust instituted in 1947 — U. P. 
Act 1 of 1951 and U. P. Act 15 of 1953 
passed during pendency of appeal — 
Held, arguments based on the two Acts 
could not be entertained — Trustees whe¬ 
ther necessary parties to suit BLR (1964) 2 
All 191. 

(21) One of two trustees filing suit — 
Plaint not a nullity —• Defect can be re¬ 
moved by amendment of plaint AIR 1959 
All 579 (579): 1958 All LJ 437. 

(22) Interpleader suit — Amendment seek¬ 
ing inclusion of certain property as suit pro¬ 
perty and addition of certain parties — 
Validity of order allowing amendment — 
Interference under Art 227 held not called 
for. AIR 1961 All 559 (561). 

(23) Suit under S. 59, U. P. Tenancy 
Act or appeal arising out of it —* Zamindar, 
after abolition of Zamindari, is neither a 
necessary nor proper party. AIR 1963 All 
549 (551, 552, 55^: 1963 All LJ 389 (FB). 

(24) Suit for a declaration that tenancy of 
plaintiffs in certain premises subsists and 
that creation of tenancy in favour of second 
defendant by landlord first defendant in 
breach of terms of partnership between 
plaintiffs and second defendant is nullity. 
Joint tenant with the plaintiff is a necessary 
party to the suit. The well settled practice 
in Calcutta High Court was to give a decree 
for joint possession together with the tres¬ 
passer and leaving it to the plaintiff to work 
out his further rights by a suit for parti¬ 
tion. 68 Cal WN 786: 1963 Cal LJ 757 

(25) Suit for title and possession of land 

— Defendants pleading that two other per¬ 
sons were in occupation of part of such land 

— Proof of such persons being necessary 
parties to suit — Onus is on defendants. 
(1967) 71 Cal WN 302. 

(20) Suit on contract — Defendant alleg¬ 
ing fraud and collusion between plaintiff 
and broker —• No claim against broker — 
Plaintiff cannot be compelled to make bro- 


pa rtyj to suit —- Defendant canppt 


agitate cla im against broker in the suit - w 
In the absence of broker, point of conspi¬ 
racy can be agitated —. Plaintiff may be 
compelled to call broker as witness —- If so 
advised defendant may apply for broker to 
be^made party. AIR 1903 Cal 405 (408) 

(27) Administration suit -—* Person .claim¬ 
ing adverse title to estate of deceased is 
neither a necessary party nor a proper party 

— Plaintiff can implead him as a party u 
he wants to do so — But to allow such per* 
son to come in as a defendant to get his 
cl aim adjudicated, when the p laintiff does 
not want to implead him, will only embar¬ 
ks the trial of the suit AIR 1902 Mad 
346 (347): (1962) 1 Mad LJ 380. 

(28) Watan land validly aliena ted with 
Government sanction —- Not liable to be 
resumed or granted —. Suit for possession 
—- Illegal order of regrant by Assistant Com¬ 
missioner — State is not a necessary party. 
(1966) 2 Mys LJ 230: (1906) 7 Law Rep 
895. 

(29) Application to sue in forma pauperis 

— Sale of property by applicant more than 
two months before presentation of applica¬ 
tion challenged as fictitious —. Enquiry into 
nature of sale —- Purchaser not a necessary 
party to such enquiry. AIR 1962 All 436 
(438): 1962 All LJ 28 (DB). ' 

(30) Specific Relief Act (1877), S. 55 (2) 
—» Suit by vendee for return or earnest on 
ground of want of marketable title in de¬ 
fendant vendor —- Question of marketable 
title can be decided in absence of party in 
whom title is alleged to exist. AIR 1961 
Raj 196 (201): 1960 Raj LW 571. 

24. Addition introducing new cause of 
action. — (1) Court will not give leave to 
add a party where the result would be to 
introduce a new cause of action with which 
me plaintiff has nothing to do. f96) 18 All 
306 (308) (DB) *• (’63) 67 Cal WN 732 ~ 
AIR 1960 J and K 67 (71). 

[See aIso A f R 1956 Cal 203 (265) (DB)] 

(2) In a suit for a decree in terms of an 
awm-d to which the defendant consents, a 
creditor of the defendant who impugns the 
award as fraudulent should not be added as 
party. (97) 22 Bom 727 (729) (DB). 

. 25. Addition altering nature of suit. — 
(1) Parties should not be added so as to 
convert a suit of one character into a suit 
of a different character. (’52) AIR 1952 
A)m e r 59 (59) 00 (’48) AIR 1948 Oudh 44 
A ° C41) Ant 1941 Nag 178 (179) •• 

* 921 Mad 98 102 > G>B) 

™£ 35) AIR l 93 ^ Sind 194 (195) 00 AIR 
1960 Ker 284 (285): 1960 Ker LT 262. (Suit 
tor arrears of rent — Person claiming to be 
in possession as owner of half share in suit 
property seeking to be added as party —* 
His prayer should not be granted as that 
would convert the suit into a title to decide 
upon the title of defendants.) 

[See also C 57) AIR 1957 Punj 106 
(107): BLR (1957) Punj 1019.] 
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(2) A sub-tenant to whom the tenant has 
sub-let illegally, although not a necessary 
party to the suit by the landlord for posses¬ 
sion brought against the tenant after a notice 
to quit has been given to him, is yet a proper 
party and therefore his joinder cannot after 
the nature of the suit. (’53) AIR 1953 SC 
73 (75): 1953 SCR 226. 

26. “Question involved in the suit.”— 

(1) The expression “questions involved in the 
suit" does not mean all dflims which may 
possibly be put forward by anybody to die 
Property involved in the suit AIR 
1918 Mad 1132 (1139). 

(2) ‘Questions involved in suit' means 
questions as between parties to litigation, Le„ 
questions with regard to the right set up 
and the relief claimed on one side and de¬ 
nied or withheld on the other. AIR 1926 
Mad 836 (838): 50 Mad 34 00 AIR 1962 
Pat 357 (359). ('All questions involved in 
the suit’ can only be questions as between 
the parties.) 

(3) Questions which may arise between 
co-plaintiffs and co-defendants inter se are 
not questions involved in suit. (’87) 9 All 

447 (449) (DB) 00 AIR 1922 Bom 454 (455) 
(DB). 

(4j) The words “questions involved in the 
suif are not restricted to questions which are 
involved in suit as originally framed between 
parties to suit; where several disputes arise 
°ut of one subject-matter all parties inter¬ 
ested in such dispute should be brought 
before Court and all questions in controvi 
between thhm should be completely settle 
AIR 1958 Andh Pra 195 (200) 00 1956 
£rodh LT 917 (919) 00 AIR 1940 Mad 69 
W). ^, R 1929 Mad 443, Rel. on; AIR 
l 932 Cal 448: 59 Cal 329, Not followed.) 

(5) The expression "questions involved in 
the suit embraces all questions included in 
the suit for purposes of decision. Where the 
question which arises for decision in the 
suit is whether the plaintiff is the legally 
married wife of the defendant, until the 
Court pronounces a final judgment it re- 
mams open and it cannot be said that the 
allegations made by the plaintiff having 
been unreservedly accepted by the defen- 
da . I ? t ’ J^ere are no questions involved in the 
suit. C58) AIR 1958 Andh Pra 195 (200). 

(6) Question involved in the proceeding 

7T Person seeking protection of his proper- 

nes from inclusion in insolvents' properties 

« nQc ^ ssar y, party to insolvency peti¬ 
tion. (1966) 1 Andh WR 177. y 

j^? 7, J Improper , v addition of plaintiff or 
defiant. — (1) Person claiming under " 
bUe quite distinct from that under which 

claim is an improper 
hlS r J°. m der as party will result in 

or i ^l e - r0 j plai f nt w and causes of action, 
°L a “joinder of defendants and causes of 

action. (96) 18 All 306 (308) (DB). 


£ 




(2) Where a person’s right to join as a co- 
is denied by plaintiff on record his 

oinder as co-plaintiff is improper, though 
e may be made a defendant. AIR 1953 
Bom 202 (203): ILR (1953) Bom 424. 

(3) Person objecting to be joined as plain¬ 
tiff —- His joinder as plaintiff is improper 
— He may be added as defendant. AIR 
1940 Mad 69 (70). 

28. Parties may be added at any stage 
of the- proceedings. — (1) A party can be 
added at any stage of suit. AIR 1958 Andh 
Pra 195 (200). (Even before issues are fram¬ 
ed.) °* AIR 1958 Assam 56 (59) (DB) •• 
AIR 1955 Nag 78 (79): ILR (1955) 

Nag 437 (DB) AIR 1929 Bom 337i 
(DB) 00 AIR 1952 Trav-Co 408 (409) 
(Even after restoration of suit under 
O. 9, R. 13.) 

QS) Where a final decree has been passed 
and drawn up Court cannot add party. AIR 
1914 PC 129 (131): 41 Ind App 251 •• 

(’88) 10 All 97 (105) (DB). 

[But see AIR 1933 Bom 200 (202) (DB). 
(In the course of execution proceedings.)] 

(3) Court has no power to add party after 
an appeal has been filed against preliminary 
decree, (’ll) 12 Ind Cas 69 (69) (DB) 
(Mad). 

(4) Court cannot add party after a suit 
has been terminated by a lawful compro¬ 
mise. AIR 1926 Mad 341 (341). 

/lf {Se e however AIR 1960 Andh Pra 32 (33): 
(1958) 2 Andh WR 291. (The mere filing of 
a compromise petition does not bring about 
a termination of litigation till a compro mis e 

“ passed so as to exclude maintain¬ 
ability ot application under O 1 R 10 _ 

AIR 1926 Mad 341 and AIR 1935 mI* 
394, DISSENTED FROM.)] 

(5) A Court has power to act under this 
rule after a preliminary decree and before a 
hnal decree and add a party and thus re¬ 
open the proceedings. AIR 1924 Marl 

(« 9 )(DB) P :: fll) 35 Bom 393 (395) (DB) 
AIR 1952 Cal 102 (103) (DB) °® atr 

t°K 7 ] ^ 41 6 P 49 ^ 664 t DB )- (Per 

J^ bal Ahmed J.) 00 AIR 1942 Pat 185 (187) 

Trav el *752 Trav_Co 399 (400): ^R (1954) 

AIR 1935 Nag 64 (64) •• AIR 
1924 Oudh 33 (33, 34): 26 Oudh Cas 317.)] 

(6) Powers of Court —- Execution appeal 
pending before Supreme Court — Subject- 
matter of appeal mortgaged by judgment- 
debtor —-r Mortgagee obtaining mortgage de¬ 
cree and executing same subsequent to 
execution appeal — Auction purchaser can 

SC nSn ? f ®P peal - AIR 1961 

ot- 137 (141): (1961) 1 SCR 680 00 ATR 

1922 Mad 317 (319) (DB). 

a representative suit persons repre- 

sf,?f te ^R b ^R a?tU i a • par i ty ar t reaI, y parties to 
suit and their being brought on record after 

decree in place of actual party does not 

affect the rule that a Court cannot implead 

472 (472) ai (DB) fter decree * AIR 1923 Mad 
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Order 1, .Rule 10 — Note 28 (oontd.) 

(8) Suit instituted after obtaining _ 
under clause 12 of Letters Patent (Cal) 
Leave under CL 12 to amend plaint by 
adding parties can be granted. AIR 1962 
Cal 8 (10): JLR (1962) 2 Cal 40. 

(9) Representative suit — Person at a late 
stage in proceeding applying for addition 
contending that his presenoe was necessary 
— This application should not be allowed 
AIR 1968 Guj 265 (266): 9 Guj LR 1050. 

29. Striking out name of party improperly 
joined.—-(1) In case of an improper joinder 
of plaintiffs Court can ask them to elect one 
among themselves to proceed with suit 
to amend the plaint by striking off the others. 
C07) 34 Cal 662 (670, 671) 00 T93) 15 All 
380 ^(382) (DB) 00 C 02 ) 2 0 Bom 259 (266) 

(2) Party introduced having no connection 
with relief claimed in plaint — It is a case 
of improper joinder. AIR 1957 Andh Pra 
939 (940)! 

(3) In case of improper joinder of defen¬ 
dants proper course is to strike out names of 
such defendants and not to dismiss the suit 
as against them. AIR 1955 Nag 234 (236): 
ILR (1956) Nag 274 (DB) 00 AIR 1930 Mad 
817 (820): 54 Mad 81 

[See also 
(DB).] 

(4) Parties whose names are struck out 
cease to be parties to suit and must be treat¬ 
ed as persons who have been dismissed from 
suit and not as persons against whom suit 
has been dismissed. AIR 1933 Mad 435 
(436) (DB). 

[But see AIR 1934 Rang 154 (155).] 

(5) Where, in a suit as framed, a certain 
person appears properly on record as a plain¬ 
tiff, the mere fact that after trial it is found 
that he is not entitled to maintain suit does 
no justify his name being struck out under 
this rule. The proper course in such a case 
is to dismiss his claim. AIR 1938 Lah 799 
( 800 ). 

(6) Court cannot pass a decree against one 
of defendants after striking out names of the 
rest when the suit is not bad for misjoinder 
of defendants but is only bad on account of 
misjoinder of causes of action. AIR 1952 
Cal 222 (225): ILR (1950) 1 Cal 108. 

(7) Where plaintiff states that he has no 
claim against some of defendants, proper 
course is to strike out names of such defen¬ 
dants and not to dismiss suit as against them. 
AIR 1918 Mad 123 (125): 41 Mad 418 (FB). 

[See however AIR 1944 Lah 273 (276). 
(Effect of striking out is same as that of dis¬ 
missal.)] 

(8) A suit comes to an end so far as the 
party struck out is concerned. AIR 1942 Pat 
270 (271) (DB) 00 AIR 1926 PC 88 (91). 

(9) A Court of Appeal has a power of 
striking out parties. (09) 36 Cal 675 (689) 
(DB). 

(10) Lower Court cannot strike out name 
of a party added by Appellate Court. AIR 
1930 All 303 (304) (DB). 


(11) Def endant improperly added by lower 
Court. Appellate Court should strike out his 
name and dismiss suit against him with costs 
both in the lower Court and before itself 
not merely dismiss the appeal preferred by 
simh defendant AIR 1919 Cal 1019 (1019) 
(DB). 

(12) Suit dismissed against defendant im- 
Properly joined It will amount to a striking 
off his name under this rule even though the 
striking out was not formally d on e, and he 
ceases to be a party to the suit AIR 1927 
Rang 137 (138): 5 Rang 110 (DB). 

(13) Where plaintiff gives up a defendant 
properly made a party, but his name is not 
ormally struck out, he nevertheless continues 

to be a party to suit within meaning of Sec- 

S™ a™ 1918 Mad 123 

(125): 41 Mad 418 (FB). y 

- ^ A JP ar ty who ought not to have been 
impleaded and who is not affected by decree 
passed, is not competent to figure as an ap¬ 
pellant and where he so figures, hiy j—— 
fjould be struck out. AIR 1917 Pat 
(oo8) (DB). 

(15) Appeal a gains t order impleading 
party dismissed. Impropriety of addition c 
not again be questioned in appeal from the 

dh 52 (58) (DB). 


F, 


(16) Where, on application of plaintiff, 
order striking out names of certain defen¬ 
dants is made and no terms are inserted 
m the order, the effect is the same as if the 
smit were withdrawn against those defen¬ 
dants and a fresh suit against them would 
be barred under Order 23, Rule 1. AIR 
1939 PC 110 (112): 66 Incf Apjf 198. 

(17) When the names of parties are struck 
° j as improperly added, the Court can 
order the costs of such parties to be paid 
by the party at whose instance they were 
joined. AIR 1937 Lah 67 (68). 

(18) Partition suit —. Persons entitled to 
maintenance impleaded as defendants — 
Order removing their names is not a decree 

Sr ^ a PP^ labIe - AIR 1964 Madh 
Pra 234 (235, 236): 1964 Jab LJ 343 (DB). 

U9) Order refusing to strike off party — 
When can be revised by High Court. (1963) 
1 Mys LJ 465. 

30. Transposition of parties.— (1) Wher- 
ever ends of substantial justice require a 
transfer of parties from one side to the 
other should always be granted if the re- 
fusal to do so would prejudicially affect 
the applicant by driving him to another suit. 
AIR 1952 J and K 33 (34): 11 J and K LR 
51 00 AIR 1931 PC 162 (165): 58 Ind App 
228 00 AIR 1925 Cal 421 (422) (DB) 

AIR 1939 Pat 397 (398) (DB) 0 0 AIR 1960 
Andh Pra 572 (575): (I960) 1 Andh WR 
456 (DB). (There is no distinction between 
an administration suit instituted by a credi¬ 
tor and an administration suit instituted 
by a legatee. The plaintiff who is the 
dominus litis is entitled to withdraw his 
suit on the payment of his legacy amount.) 
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not be proper for the Court to transpose 
a c °-P Ia “ti£f. AIR 1947 Mad 895 

. i— L i i • i • f . re^it power to order 

transposition of a defendant as a plaintiff 

SEd ** Rule 10 - A® 1937 

(12) When a pro forma defendant be¬ 
comes on his own application a co-plaintiff, 
he must be taken to adopt only those state- 
merits in the plaint which are essential to 
support the cause of action stated in the 
plarnt and not any other statements. (1937) 
41 Cal WN 501 (502). 

(13) Where a\ suit for recovery of posses- 
sion of properties on the death of the last 
holder issueless is brought by a stranger to 
the family, and she is not the next, or even 
a reversioner of the last male-holder then 
on her death her suit must come to an end, 
because the admitted legal representative, 
even if he is a party to the suit as a defen¬ 
dant, cannot continue it in place of the 
original plaintiff after her death. There is, 
therefore, no question in such a case of 
adding the defendant as a co-plaintiff after 
the death of the plaintiff. AIR 1957 Pat 
79 (83). 

(14) Substitution of parties —. Partition 
suit — Plaintiffs claim based on a transfer 
from one of the defendants —. Claim not 
sustained — Transposition of the defendant 
as plaintiff proper. (1962) 2 Mad LJ 423: 
1962 Mad WN 544. 

(15) Transposing of defendant as plain¬ 
tiff — Suit tinder Order 21, Rule 63 by 
decree-holder for establishing title of defen¬ 
dant 1 (judgment-debtor) as against that of 
defendant 2 (successful claimant) — Defen¬ 
dant 1 satisfying debt and requesting trans¬ 
position as co-plaintiff — Order of trans¬ 
position valid. AIR 1964 Mys 157 (158, 
159): (1963) 2 Mys LJ 528. 

(16) Amendment of plaint —- Transposi¬ 
tion of some defendants as plaintiffs so that 
the relief sought enures to the benefit of 
all co-sharers is proper —- Amendment en¬ 
ables the Court to effectually and comple¬ 
tely adjudicate all questions involved in the 
suit. AIR 1968 Orissa 230 (233). 

32. Transposing of plaintiff as defendant. 
— (1) One of plaintiffs can be transposed 
as a defendant, if his original joinder was 
improper. AIR 1925 Cal 328 (828, 829) 
(DB) 00 AIR 1940 Mad 69 (70). 

(2) Court has, apart from Order 1, R. 10, 
inherent power to transpose one of plain¬ 
tiffs as a defendant. AIR 1924 Cal 251 
(252): 50 Cal 353 (DB). 

33. Misdescription of parties.— (1) Mis¬ 
description of parties can be corrected by 
Court at any time. AIR 1956 Vindh Pra 
16 (17) 00 AIR 1955 Mad 294 (299): ILR 
(1955) Mad 1293 (DB) 00 AIR 1953 Cal 
381 (382) 00 AIR 1953 Pat 144 (144): 31 
>-al 770 (DB) 00 AIR 1933 Bom 304 (305) 
(DB) 00 1962 Jab LJ 584 00 AIR 1960 


Cal 15 (22) (DB). (Per Bachawat J. The 
misdescription of the plaintiff and any con* 
sequent defects in the signature, verification 
and presentation of the plaint may be treat¬ 
ed as technical defects or irregularities of 
procedure.) 

AIR 1957 Assam 22 (25): ILR 
(1957; 9 Assam 25.] 

(2) Where relief is o rig in a lly claimed by 
or against a party (such as an idol, a minor, 
or a corporation) who has to be represented 
by some person, die proper representation 

. party is a question of me descrip¬ 

tion of the party, and not one of addition 
of new parties, fll) S3 All 735 (737) (FB) 
00 AIR 1955 Mad 294 (299): ILR (1955) 
Mad 1293 (DB) 00 AIR 1954 Ajmer 74 (75). 

(3) Where one person sues or is sued, 
ana another person is sought to be substi¬ 
tuted in his place the case is not one of mis- 
description of parties, and the amendment 
can be allowed only if there is no ques¬ 
tion of limitation. AIR 1958 J and K 20 
(21) (DB) 00 32 Pat 803 (856) 00 AIR 1914 
Mad 636 (637) (DB). 

(4) Joint family firm — Suit by, in firm 

name. — Amendment seeking addition of 
individual partners —- Can be allowed as 
the case is one of misdescription. 1957 Jab 
LJ 238 (242). . 

f Where a party is wrongly described 
Court orders amendment giving a cor¬ 
rect description, and in spite of it the amend¬ 
ment is not carried out. Court can strike 
out name of such party. AIR 1924 Oudh 
428 (429) 00 AIR 1961 SC 325 (328): (1961) 

1 SCR 982.. (Suit in name of firm by partners 
doing business outside India — It is only 
misdescription of plaintiff —. Plaint can be 
amended by substituting partners' names 
under Section 153 —> Order 1, Rule 10, has 
no application.) 


(6) Expression "wrong person” cannot be 
confined to a person wrongly described. It 
is wide enough to include a person whose 
name ought not to have been there as a 
plaintiff because he had no right to file 

„ the suit (1963) 2 Andh WR 138. 

(7) Suit brought in name of firm carry¬ 
ing on business outside India —- There is 
misdescription which can be corrected by 
Court though not under O. 1, R. 10 but 
under Section 153 and Order 6, Rule 17. 
AIR 1961 Andh Pra 239 (241): (1960) 2 
Andh WR 268. 

(8) Suit against unincorporated and un¬ 
registered club in the name of the club —- 
Not a case of misdescription. AIR 1964 
Cal 57 (58, 59): 67 Cal WN 903. 

(9) Misdescription of parties — Sales tax 
case against Chief Commissioner of Delhi 
— After formation of Delhi State Lt. Gover¬ 
nor taking place of Chief Commissioner 
during pendency of proceedings — Omission 
to move the Court for amendment so as 
to have the Lt. Governor substituted in 
place of Chief Commissioner —» Held, indi- 
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Order 1, Rule 10 — Note 33 (contd.) 
cative of want of care and attention. AIR 

1069 Delhi 1 (3) (DB). 

(10) Suit filed on behalf of joint Hindu 
family firm —r Amendment of plaint seek¬ 
ing to convert it as a suit filed by an al¬ 
leged registered firm —- It cannot be re¬ 
garded as an amendment coming under the 
head of misdescription. AIR 1959 Madh 
Pra 425 (426): 1959 MPLJ 987. 

[See also AIR 1960 Cal 327 (331).] 

(11) ‘Misdescription’ —• Claim against Tea 
Garden by Manager —> Manager discharged 
and proprietor made party —» Effect —* 
Limitation .—. Correction of name does not 
attract limitation. AIR 1959 Tripura 16 (18). 

34. Consent of added party — Sub- 
rule (3).—r (1) No person can oe added as a 
plaintiff without his express consent. 
1911 Pun Re No. 46 (DB) ° ° (12) 14 Ind 
Cas 35 (37) (All). 

(2) The prohibition contained in the sub¬ 
rule is general and applies to addition of 
a plaintiff by transposition from the array 
of defendants except where the defendant 
sought to be added as plaintiff by trans¬ 
position ought to have been originally a 
plaintiff. AIR 1953 Trav-Co 306 (314): 
ILR (1953) Trav-Co 265 (FB). 

[But see AIR 1956 Raj 45 (47).] 

(3) A person can be made a defendant 
against plaintiff*s consent even though he 
may thereby be in a position to counter- 
claim against the plaintiff. AIR 1929 Mad 
443 (447). 

35. Amendment of plaint — Sub-rule (4). 
—(1) The amendment referred to in this 
sub-rule is such amendment as is necessita¬ 
ted by addition of a defendant and not such 
as would, add to or alter nature of suit 
as originally brought. (’02)' 24 All 553 

(555) (DB) °° 1958 BLJR 528 (530) 

AIR 1968 Orissa 234 (236): 34 Cut LT 
823. 

(2) A case of misdescription is also one 
for amendment of the plaint. (*97) 21 Bom 
205 (209, 210). 

(3) As soon as a Court finds the plaint 
defective for want of necessary parties, it 
should stay its hands from going into and 
pronouncing judgment upon merits of case. 
DLR (1954) Patii3a 527 (&41). 

(4) Amendment as per order of Court not 
made — Proper course is to reject plaint. 
1890 Pun Re No. 36, 99 (101) (DB) 
•° 087) 14 Cal 435 (439) (DB). 

(5) If parties proceed with trial without 
amendment, and if they are not prejudiced 
the trial is not bad. AIR 1915 Mad 335 
(335) (DB). 

(6) Order for demolition of premises pass¬ 
ed by M, Commissioner of corporation —. 
Suit for permanent injunction filed against 
the then Commissioner of corporation and 
the corporation —■ M sought to be im¬ 
pleaded — Held amendment sought being 
only formal and Section 80 notice having 
already been served on him there would be 


no objection to the amendment. AIR 1965 
Cal 442 (443): 69 Cal WN 584 (DB). 

(7) Joint pleading — One alone cannot 
apply for amendment —» He must file sepa¬ 
rate plaint. AIR 1961 Ker 153 (153): 1960 
Ker LT 1102. 

(8) Suit against dead person — Amend¬ 
ment of plaint —- Application for amend¬ 
ment of pl ain t made under Order 30, R. 10 
—r Allegations should be enquired into be¬ 
fore suit is dismissed. 1961 Jab LJ 559. 

(9) Amendment seeking substitution of 
the plaintiff for another after the period of 
limitation cannot be allowed. AIR 1959 
Madh Pra 425 (426): 1959 MPLJ 987. 

(10) Suit filed on behalf of joint Hindu 
family firm — Application to convert it as 
one on behalf of an alleged registered firm 
—. Case is not one of substitution of one 
pl ain tiff for another. AIR 1959 Madh Pra 
425 (426): 1959 MPLJ 987. 

(11) Addition of parties —* Suit for de¬ 
claration that certain head of bullocks be¬ 
longed to the plaintiff and not to the defen¬ 
dants —* Plaintiff seeking to implead two 

E ersons so that such a declaration may be 
ad before such persons also, thus avoid¬ 
ing future litigations and complications —- 
Names of such persons also mentioned in 
the plaint — Amendment sought held, did 
not alter the nature of the suit —► Further 
held, that it was for the lower Court to 
feel satisfied as to whether or not it should 
exercise its powers under Order 1, Rule 10 
—- Such exercise of discretion could not be 
interfered with in revision since it could 
not be said that the order relating to ad¬ 
dition of parties was a matter concerning 
the jurisdiction of the Court. AIR 1967 
Pat 326 (327). 

(12) It is a duty of the court to see that 
the defendants are made aware of any 
amendment in the plaint, whether the 
amendment be in regard to the addition of 
parties or in regard to the contents thereof. 
AIR 1969 Pat 228 (232) (DB). 

36. Suit by or against a dead person.— 

(1) Suit by or against dead person is a nullity 
and plaint cannot be amended by bringing 
his legal representatives on record. AIR 
1953 Bom 356 (356) 00 AIR. 1947 Nag 73 
(74, 75): ILR (1947) Nag 39 00 AIR 1946 
Sind 20 (23) •• AIR 1923 Lah 652 (652) 
00 AIR 1927 Cal 880 (881) (DB) 

31 Mad 86 (88) (DB). 

[See however AIR 1955 Mad 644 (646) 1 
[But see AIR 1938 Nag 458 (459), (Where 
the mistake is bona fide the legal repre¬ 
sentative of deceased can be substituted.)] 

(2) One of several plaintiffs or several 
defendants dead at time of institution _ 

sai< * to b e void ab initio AIR 
Nag 73 (74, 75): ILR (1947) Nag 39 
•• AIR 1934 All 25 (26) (DB) •• ADR 1928 

^ Pr °P er procedure is 
to strike out dead person s name and pro¬ 
ceed with siut.) ^ 

(3) Where one of several plaintiffs or 
defendants was dead at time of institution 
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of suit and such person was a necessary 
party the plaint can be amended by adding 
his legal representatives as parties. AIR 1947 
Nag 73 (74, 75): ELR (1947) Nag 39 00 
AIR 1927 Cal 880 (881) (DB) • • AIR 1928 
Lah 359 (360) (DB). 

[See however AIR 1953 Trav-Co 473 
(475): ILR (1952) Trav-Co 595 (DB).] 

87. Sub-section (5).— (1) Under sub¬ 
clause (5) of this rule, a person will be 
deemed to have been made a party and 


• III 


party 
>nlv oi 


• nil 


•ini 


129 (131): 41 Ind App 251 
Pat 37 (37): 3 Pat 230 (DB) 
Andh WR 442. 


AIR 1925 
(1967) 2 


(2) A suit as against any person added 
as defendant will be barred unless die ser¬ 
vice is within the period of limitation. (*15) 
30 Ind Cas 795 (796) (DB) (UPBR) 00 AIR 
1925 Pat 37 (38): 3 Pat 230 (DB) 00 AIR 
1966 J and K 64 (67): 1964 Kash LJ 212. 
(Addition of necessary plaintiff after expiry 
of limitation — Effect — Suit by minor 
under guardianship of his father as pro¬ 
prietor and manager of firm — Amendment 
of plaint introducing other partners of firm 
after limitation — Suit held liable to be 
dismissed.) 00 AIR 1960 Ker 75 (77): 1959 
Ker LT 966. (Suit against junior member 
of Hindu joint family — Father added as 
defendant after period of limitation — Suit 
is barred.) 

(3) Since sub-section (5) is expressly made 
subject to Section 22, Limitation Act, the 
suit as against a newly added defendant 
must be deemed to have been instituted 



(281): (1966) Supp SCR 188: 69 Bom LR 
20 00 AIR 1964 Mad 386 (387): (1964) 2 
Mad LJ 138. (Suit for specific performance 
of agreement to sell immovable property — 
Transferee from defendant impleaded as 
party after expiry of three years from date 
of agreement —* Suit is barred by limita¬ 
tion as against the transferee defendant) 
00 AIR 1963 Punj 196 (198): (1963) 1 Com 
LJ 365 00 AIR 1960 J and K 141 (145). 

(4) When a person is added as a party 
on an application made for the purpose, 
such addition must be deemed to have ef¬ 
fect from the date of the application and 
not merely from the date of the order on 
the application. AIR 1927 Mad 468 (469): 
50 Mad 372 (DB). (DISSENTING FROM 
AIR 1925 Mad 487.) 00 AIR 1930 Sind 
259 (260): 25 Sind LR 107 (DB) 0 0 1967 
BLJR 732. 

[See also f93) 17 Bom 29 (32) (DB). 
(Same principle will apply where addition 
is made in appeal.)] 

(5) A party once discharged and sub¬ 
sequently reinstated is a party only from 
the date of reinstatement. AIR 1942 Pat 
270 (271) (DB) 00 AIR 1926 PC 88 (91). 


_.. . - parties —- Section 22 of 

Limitation Act, 1908, gets attracted — Pro¬ 
vision allows addition of parties as plain¬ 
tiffs only. AIR 1967 SC 278 (281): (I960) 
Supp SCR 188: 69 Bom UR 20. (AIR 1960 
Bom 411, REVERSED.) 

(7) The question of limitation does not 
arise when a _person is added as a party 
merely to enable the Court to adjudicate 
effectually and completely upon questions 
involved in the suit, without any relief be¬ 
ing churned against him. Order 1* R. 10 (2) 
provides for the addition of necessary parties 
and of proper parties. In adding necessary 
parties. Section 22 of the Limitation Act has 
to be taken into account But in adding 
proper parties, against whom no relief is 
sought the provisions of Section 22 of 
Limitation Act do not apply. AIR 1963 
Madh Pra 51 (52, 53): 1962 MPLJ 1102 (DB) 
•° AIR 1961 SC 1277 (1282): (1961) 3 SCR 
896: 64 Bom LR 82. (In a suit by the manager 
of a joint Hindu family for enforcement of 
a mortgage, persons interested in mortgage 
security are not necessary but proper part¬ 
ies.) 00 AIR 1960 Andh Pra 98 (99): (1959) 

# ° < 1968 > 80 Mad 
LW 419: (1968) 1 Mad LJ 190. 

(8) Abatement of suit — Death of plain¬ 
tiff — Heirs to be substituted already on 
the record -— Application for substitution 
within prescribed time is not necessary — 
Suit, therefore does not abate for want of 
substitution within time. AIR 1964 Pat 438 
(439). 

(9) Misdescription of defendant — Cor¬ 
rection of bona fide error amounting to 
substitution — Limitation cannot be saved. 
1962 Raj LW 610: ILR (1962) 12 Raj 856. 

(10) Application for filing of award _ 

Transposition of one of the respondents as 
applicant — The original applicant desirous 
of raising the same objections to validity 
of award as were raised by the respon¬ 
dent transposed as applicant, is subject to 
bar of limitation. AIR 1961 Punj 355 (358): 
63 Pun LR 506. 

(11) Appeal from preliminary decree in 
partition suit — Death of one of the 
appellants pending appeal — Legal repre¬ 
sentatives not brought on record within 
time —- Appeal abates against heirs of de¬ 
ceased. ^AJR 1961 Pat 178 (186, 187): ILR 

(12) See also Notes under S. 22, Limita¬ 
tion Act. 

88 - Appeal.— (1) An order under O. 1, 
Rule 10 is not appealable. AIR 1958 Ker 
304 (304): ILR (1958) Ker 23 (DB) 00 AIR 
Pat 488 (488) (DB) 00 AIR 1928 All 
120 (123) (DB) 00 AIR 1939 Oudh 102 (103): 
14 Luck 447 (DB). 

(2) An order adding or refusing to add 
a party or an order striking out the name 
of a party as having been improperly or 
lecessarily joined is not appealable. AIR 

taition < 


1917 Cal 627 (628) (DB). (Addition of party.) 
•• C 94 ) 21 Cal 539 (541) (DB). (Refusal 
to add party.) •• AIR 1923 Mad 690 (691). 
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misjoinder — Order is revisable. AIR 1926 
Mad 185 (186) •* AIR 1928 Pat 281 (282). 

(7) Order transposing defendant as plain¬ 
tiff causing prejudice to party is revisable. 
AIR 1953 Sau 100 (100). 

(8) Order refusing application for joinder 
on ground th a t applicant has no locus standi 
or that plaintiff objects to such joinder is 
revisable. AIR 1942 Oudh 388 (388): 18 
Luck 56 •• CIO) 7 Ind Cas 481 (482) (DB) 
(Cal) ° • (94) 21 Cal 539 (542) (DB). 

(9) Where the order is manifestly unjust, 
a revision will lie under Section 115. AIR 
1950 Mys 23 (26) *• C12) 15 Oudh Cas 
304 (308, 309) (DB) •• AIR 1918 Mad 1137 

139)# 

(10) Order dismissing application under 
Order 1, Rule 10 — High Court can inter¬ 
fere m revision if it finds some material 
irregularity or illegality in order. AIR 1969 


B. 1JL Conduct of sux&—The Court may give the conduct of the 
suit to such person as it deems proper. 

[1882 and 1877, S. 32; R. S. a, O. 18, R. 39.} 


Order L, Rule 10 — Note 38 (contd.) rule, it is revisable. AIR 1951 Pat 364 

(Unnecessary joinder.) •• AIR 1922 Mad (366) (DB) •• AIR 1916 Cal 80 (82) (DB) 
832 (332): 45 Mad 194 (DB). (Improper •• AIR 1934 All 25 (27) (DB). 

joinder.) (4) Court failing to consider whether ap- 

(3) An order awarding costs under sub- plication under Order 1, Rule 10 should 

rule (2) is not appealable. AIR 1937 Lah be granted or not —. Revision lies. AIR 

67 (68). 1958 Madh Pra 6 (7) •• CIO) 13 Oudh Cas 

(4) Where defendant’s name is struck out 109 (112) (DB). 

on ground that plaintiff has no cause of a©- (5) Refusal to add necessary party — 

tion against him, and the suit is dismissed Order is revisable. AIR 1953 Cal 348 (349) 

as against him, the order, in substance, ° ° AIR 1948 Oudh 44 (45) °° AIR 1935 

amounts to a decree and is therefore appeal- PC 185 (188); 62 Ind App 257. 

able as such. AIR 1941 Nag 166 ( 167 ). (6) Improper addition of party causing 

(AIR 1926 Nag 75 NOT FOIXOVVO)) mifoind<£ - Order is re^a^Affi ^6 

(DB)S Mad 871^(872): Mad ™ 281 ( f 2) ' 

Ai? 466 B fDB> ^ 1931 333 <336): 63 tifTcaS 

OTrJ&K; suit _ Name of one of defen- ^ ^ . , 

dants struck out leaving undecided, defen- Urder refusing application for joinder 

dant^s claim to a share in partition — Order on ^nat applicant has no locus standi 

amounts to a decree and is appealable. AIR or fhat p la i n ti ff objects to such joinder is 

1925 Pat 121 (122, 123): 3 Pat 859. revisable. AIR 1942 Oudh 388 (388): 18 

(6) Mere fact that order under this rule o ® . .CInd Cas 481 (482) (DB) 

is drafted in form of a decree will not (Cal) (94) 21 Cal 539 (542) (DB). 
make it a decree, so as to confer a right (9) Where the order is manifestly unjust, 
of appeal. AIR 1926 Nag 75 (75). a revision will lie under Section 115. AIR 

(7/ Application for substitution falling 1950 Mys 23 (26) •• (*12) 15 Oudh Cas 

under Order 22, Rule 10 and not under 304 (308, 309) (DB) •• AIR 1918 Mad 1137 

Order 1, Rule 10 — Order on is appeal- (1139). ' 

able. AIR 1952 Pat 323 (325): 29 Pat (10) Order dismissing application under 

160 (DB) • • AIR 1937 Mad 200 (206). Order 1, Rule 10 — High Court can inter- 

(8) The principal defendant who agreed fere in revision if it finds some material 

in trial Court to transposition of a pro forma irregularity or illegality in order. AIR 1969 

defendant as a co-plaintiff cannot challenge Punj 57 (59): 70 Pun LR 451 

fa appeal the transposition. AIR 1950 Raj 01) Addition of parties — Question is of 

_ *_^ , judicial discretion — Wrong exercise of dis- 

(9) The question whether a person is a cretian amounts to material irreeularitv and 

whe L lt ^ can be interfered with fa ^SSion ^ 1965 

pends upon decision or mixed questions of Raj LW 487 

fact and law which were not raised 

decided either in trial Court or first appel- Ord» 1, Rule 11 — Note 1 

late Court, will not be allowed to be raised (1) The word “person” means a party 

fe t0 811(1 Court no power to give 

Ra /. A 7 ILR (1953) 3 Raf 720 (DB). conduct of suit to a stranger. AIR 1928 

(10) Tehsddar oardenng addition of parties Cal 143 (146) (DB). 

appealable under Section 16 (2), (2) Where more persons than one join 

^ n ^ lr8 Act. Q®62) 2 Andh WR 180. •» co-plai ntiff s in one action they should 

JJ. Revision.— ( 1 ) Addition of parties all be jointly represented by one or more 

“X*. m cases, raise controversies as counsel. Each one of the plaintiffs or each 

to the power of Court , in contradistinction of the defendants, as the case may be, 

to its inherent jurisdiction, or in other words, is not entitled to appear, act and plead by 

ot jurisdiction in the limited sense in which his own advocate. Even where different 

ioR» yS? ll $ of ***• Code. AIR advocates appear for different plaintiffs or 

1U58 8L 886 (895). different defendants whose defence is set 

(2) An order under Order 1, Rule 10 is out 811 one comm on written statement, the 

not ordinarily revisable under Section 115 Court under Order 1, Rule 11 has got the 

AIR 1954 Madh B 156 (157) 00 ILR (1953) indisputable power to direct any of these 

Hyd 265 (270) •• AIR 1952 Trav-Co 74 advocates to be in charge of the case for 

(74, 75) • ° AIR 1942 Oudh 338 (338)* 18 311 1116 pIaintlffs or defendants, as the case 

Luck 56 •• AIR 1934 Pat 370 (372) •• ™ ay AIR 1961 Bom 94 (95, 96): 62 

AIR 1955 Him Pra 43 (44). (Even if it is Bo /J\ V R 947 * 

erroneous.) ( 3 ) Under this rule read with Order 1, 

/q\ ,,_ , _. . ... Rule 10, Court has power to transpose a 

toeWfa?^ !S^i£2 ler to a failure defendant as plaintiff and give hinTthe 

JJ^sdiction, as where the Court conduct of suit. AIR 1921 Mad 124 (1241 

considers it has no power to act under thi« (DB). ' 1 


Punj 57 (59): 70 Pun LR 451 


(11) Addition of parties 
judicial discretion — Wro: 
cretian amounts to materi 
can be interfered with 
Raj LW 487. 


- Question is of 
exercise of dis- 
irregularity and 
revision. 1965 


Order 1 , Rule 11 — Note 1 

(1) The word “person” means a party 
to suit, and Court has no power to give 
conduct of suit to a stranger. AIR 1928 
Cal 143 (146) (DB). 

(2) Where more persons than one join 
as co-plai nt i ff s in one action they should 
all be jointly represented by one or more 
counsel. Each one of the plaintiffs or each 
cne of the defendants, as the case may be, 
is not entitled to appear, act and plead by 
his own advocate. Even where different 
advocates appear for different plaintiffs or 
different defendants whose defence is set 
out in one common written statement, the 
Court under Order 1, Rule 11 has got the 
indisputable power to direct any of these 
advocates to be in charge of the case for 
all the plaintiffs or defendants, as the case 
may be. AIR 1961 Bom 94 (95, 96): 62 
Bom LR 947. 

(3) Under this rule read with Order 1, 
Rule 10, Court has power to transpose a 
defendant as plaintiff and give him the 
conduct of suit. AIR 1921 Mad 124 (1241 
(DB). 
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R. 12. Appearance of one of several plaintiffs or defendants for others.__ 

(1) Where there are more plaintiffs than one, any one or more of them may bo 
authorised by any other of them to appear, plead or act for such other in any 
proceeding; and in like manner, where there are more defendants one, any 

one or more of them may be authorized by any other of them to appear, plead 
or act for such other in any proceeding. 

(2) The authority shall be in writing signed by the party giving it and shall 
be filed in Court. " 

[1882 and 187j7, S. 35; 1859, S. 115.] 


R. 13. Objections as to non-joinder or misjoinder.—All objections on the 
ground of non-joinder or misjoinder of parties shall be taken at the earliest possible 
opportunity and, in all cases where issues are settled, at or before such settlement, 
unless the ground of objection has subsequently arisen, and any such objection not 
so taken shall be deemed to have been waived. 

E 1882 and 1877, S. 34; See O. 1, R. 9; O. 2, R. 7 and S. 99.] 


Order 1, Rule 12 — Note 1 

(1) Although under Rule 12, when it la 
read by itself, it may appear that each 
one of the plaintiffs, or the defendants has 
got an independent right of acting, appear- 
ing or pleading for himself its implication 
when it is read in conjunction with Rule 11 
cannot lead to the conclusion that each 
one of the plaintiffs or each one of the 
defendants, as the case may be, is also 
entitled to appear, act and plead by his 
own advocate. AIR 1901 Bom 94 (96): 62 
Bom LR 947. 


ORDER 1, RULE IS — SYNOPSIS 

1. Scope. 

2. Objection at late stage. 

S. “Unless the ground of objection has 
- subsequently arisen”. 

1. Scope. —- ( 1 ) The rule applies to non¬ 
joinder or misjoinder of parties to appeals, 
as well as to suits. AIR 1921 Mad 243 
(245): 44 Mad 344 (DB). 

(2) Rule applies to references to arbitra¬ 
tion. AIR 1914 Cal 497 (498) (DB). 

(3) Rule applies to election petitions 
under the Representation of the People 
Act, 1951. AIR 1957 SC 444 (445): 1957 
SCR 370 ** AIR 1954 SC 210 (214, 215): 
1954 SCR 892. 

(4) In the case of an election petition 
which is defective on the ground of non- 
inclusion of a necessary party a plea of 
waiver under this Rule cannot prevail over 
the mandatory provisions of Section 86 (1) 
of the Representation of the People Act, 
1951 which leave no option to the Court 
but to dismiss the petition. AIR 1969 
Andh Pra 68 (76). 

(5) Objection on the ground of want of 
cause of action or right of suit in plaintiff, 
which is disclosed only after evidence is 
taken — Rule does not apply. (1900) 25 
Bom 433 (467). 

(6) Although the rule limits the right of 
a defendant to object, it does not in any 
way affect the Court’s power under O. 1, 
Rule 10 to add or strike out parties; noi 
does it limit the right of the plaintiff to 


add parties. (1906) 3 All L Jour 474 (475) 
(DB) ** (1881) 5 Bom 609 (612) (DB). 

[See AIR 1936 PC 51 (54).J 

2. Objection at late stage. — ( 1 ) Objec¬ 
tions as to misjoinder or non-joinder of 
parties not raised in lower Court should 
not be allowed to be raised for first time 
in Appellate Court. AIR 1956 Bom 241 
(243): ILR (1956) Bom 369 •• AIR 1957 
Madh B 113 (114) •• AIR 1955 All 172 
(176) (DB) ** AIR 1964 Tripura 13 (15) •• 
AIR 1961 Pat 28 (30, 31). 

(2) Objection if not taken in written 
statement and before first hearing, must bo 
deemed to have been waived. AIR 1955 
All 172 (176) (DB) ** AIR 1953 Pat 178 
(180): 31 Pat 851 (DB) ** AIR 1915 Mad 
319 (319) (DB). 

(3) Company — Liquidation «*— Provi¬ 
sional liquidator appointed — Suit by 
director in name of company — Objection 
as to incompetency of suit raised after can¬ 
cellation of order appointing liquidator —- 
Cannot be raised. (1961) 31 Com Cas 610 




(4) Where objection is taken at the pro¬ 
per time, Court is bound to adjudicate 
upon it. (1887) 14 Cal 435 (438) (DB). 


(5) Adjudication of objection is binding 
on parties till it is set aside. AIR 1956 
Cal 577 (583) (DB) ** AIR 1950 Mad 760 
(761) ** AIR 1966 Cal 677 (683): 60 Cal 
WN 1006 (DB). (Necessary parties nof 
impleaded — Defendant’s objection of non¬ 
joinder overruled — No appeal *— Decree 
passed — Defendant will not be allowed to 
challenge decree on ground of defect of 
parties.) 


(6) If after objection Is taken by defen¬ 
dant plaintiff proceeds with suit without 
adding necessary parties, and the Court 
finds that the objection is well founded, 
the suit must be dismissed. AIR 1956 Trav- 
Co 181 (183): ILR (1956) Trav-Co 62 (FB) 
** (1881) 6 Cal 815 (823) (DB). 

(7) Objection raised in lower Court not 
pressed — It cannot be allowed to be re¬ 
opened in Appellate Court, AIR 1918 Ma4 
1260 (1261) (DB). • 
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ORDER n 
FRAME OF SUIT 

R. 1. Frame of suit.—Every suit shall as far as practicable be framed so as 
to afford ground for final decision upon the subjects in dispute and to prevent 
further litigation concerning them. 

[1882 and 1877, "S. 42.] 


Order 1, Rule 13 — Note 2 (con-td.) 

(8) Party raising objection on ground ol 
non-joinder should show which person is 
necessary to be joined. AIR 1953 Pat 178 
(180): 31 Pat 851 (DB) ** AIR 1936 Mad 
782 (783). 

(9) Where defendant opposes plaintiff’s 
application for joinder of certain parties 
and Court rejects the application, defendant 
cannot subsequently raise the plea of non¬ 
joinder with respect to such parties. AIR 
1925 Pat 57 (58): 3 Pat 818 (DB). 

(10) Where a suit was first heard ex 
parte and, on defendant’s application, suit 
was ordered to be re-heard and he was al¬ 
lowed to put in a plea of non-joinder, it 
was held that the objection was taken in 
proper time. (1900) 1900 Pun LR No. 2, 
page 4 (7) (DB). 

(11) Where a guardian of minor defen¬ 
dant neglects to raise the plea in his writ¬ 
ten statement, it will not be deemed a wai¬ 
ver against the minor so as to preclude him 
from raising it in his written statement 
after attaining majority. AIR 1932 Mad 583 
(686) (DB). 

(12) Order 1, Rule 13 does not apply to 

non-joinder of necessary parties. AIR 1953 
Assam 193 (194): ILR (1953) 5 Assam 326 
(FB) ** ILR (1954) 4 Raj 244 (250) ** 

(1891) 13 All 432 (465) (FB) ** 1965 Raj 

LW 92 (93). 

[But see AIR 1956 Cal 577 (583): 60 Cal 
WN 1006 (DB). (Necessary parties not 
impleaded — Defendant’s objection of non¬ 
joinder overruled — No appeal — Decree 
passed held defendant will not be allowed 
to challenge it on ground of defect of 
parties.) ** AIR 1918 Mad 535 (536) (DB).] 

(13) Plea of non-joinder of necessary 
parties — Can be taken at any stage 
provided no new facts have to be alleged 
or proved — Plea, in fact, taken in the 
case, though vaguely, at earlier stage — 
Plea allowed to be raised in Article 227 
proceeding. AIR 1969 Cal 360 (361). 

(14) An objection on ground of non¬ 
joinder cannot be taken by a defendant 
who is found to have no interest in subject- 
matter of suit. AIR 1914 Oudh 109 (ill) 
(DB). 

3. “Unless the ground of objection has 
subsequently arisen”.— (i) A n objection 
as to non-joinder of parties cannot be 
allowed to be raised after settlement of 
Issues merely by reason of the fact that 
ground of objection was not known to the 
defendant at or before the settlement of 
issues. AIR 1915 Mad 319 (319) (DB). 

(2) A defendant cannot be deemed to 
have waived the objection under this, rule 

tVoL 3.) 3 A. M. 8 


when he had no opportunity of taking the 
objection or when he was ignorant of the 
facts on which the objection depended. 
(1892) 14 All 524 (526) (DB). 


ORDER 2, RULE 1 — SYNOPSIS 

1. Scope. 

2. Subjects in dispute. 

3. “As far as practicable*. 


1. Scope.— ( 1 ) The penalty for non- 
compliance with the rule is provided partly 
by Section 11, Explanation IV and partly 
by Order 2, Rule 2. AIR 1931 Bom 114 
(116). 

(2) Order 2, Rule 1 has reference main¬ 
ly, if not exclusively, to correct joinder of 
causes of action, adequate inclusion of 
reliefs claimed, and so forth, rather than 
to joinder of parties. AIR 1914 Lah 187 
(192): 1915 Pun Re No. 3 (DB). 

2. Subjects in dispute. — (1) The expres¬ 
sion “subject in dispute” means “the cause 
of action or the subject-matter of litigation, 
that is, the right which one party claims as 
against the other, and demands the judg¬ 
ment of the Court upon”. (1903) 26 Mad 
760 (766) (DB). 

(2) Although it is ordinarily not open to 
the parties to plead that the debt was 
divisible unless the contract had expressly 
stipulated therefor, yet where a special 
enactment (such as the Madras Indebted 
Agriculturists (Repayment of Debt) Act 
1955) which is invested with an overriding 
power with regard to any other law creates 
a liability to pay only in instalments, each 
mstalment would furnish a distinct cause 
of action. (1962) 2 Mad LJ 352. 

(3) Where a plaintiff sues as owner he 
should bring before the Court in the same 
suit all the grounds of attack available to 
him with reference to his claim for owner¬ 
ship. (1901) 25 Bom 189 (192, 197) 
(DB) ** AIR 1923 Mad 257 (259): 46 Mad 
13 (DB). 


sun iur partition snouid generally 
embrace the whole partible property 
belonging to parties subject to various 
exceptions. AIR 1920 All 87 (88) (DB) ** 
24 Bom 128 (130, 133, 134) (DB) ** 

w» *£? SS M 0 ?' "g 

S‘*4 Raj 42 9 3 54 ^ 269 (27 ° ): ILR 

(5) All disputes arising between parties 
should be settled in one suit for partition 
instead of leaving the parties to have theii 
disputes determined piecemeal at different 

424 e (429) d (DB)? nt C ° Urts - AIR 1929 Bom 
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R. 2. Suit to include the whole claim.—(1) Every suit shall include the 
whole of'the claim which the p laintiff is entitled to make in respect of the cause 
or action; but a plaintiff may relinquish any portion of his claim in order to bring 
the suit wit hin the jurisdiction of any Court. 

Relinquishment of part of claim.—(2) Where a p laintiff omits to sue in respect 
of, or intentionally relinquishes, any portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or relinquished. 


Order 2, Rule 1 — Note 2 (eontd.) 

(6) As a general rule, a partner cannot 

sue merely for his share of the profits of 
the firm, but must sue for taking the whole 
accounts of the firm. (1887) 9 All 120 
(121) (DB). (Suit in respect of certain loss¬ 
es only of a partnership does not lie.) ** 
(1874) 21 Suth WR 300 (301) (DB). 

[Bui see AIR 1931 Mad 300 (302): 54 
Mad 671 (DB).l 

(7) Every suit for pre-emption must 

include the whole of property subject to 
plaintiff’s right of pre-emption. (1886) 6 

All 423 (424, 425) (DB) ♦* AIR 1931 Oudh 
52 (53). 

(8) Suit for declaration of right to main¬ 
tenance — Plaint must be so framed as to 
enable ascertainment of amount of main¬ 
tenance. AIR 1926 Sind 18 (19) (DB). 

(9) A suit to enforce, or to redeem a 
mortgage partially is, as a rule, not main¬ 
tainable. (1899) 22 Mad 209 (211. 212) 
(DB). 

(10) In a suit by vendee to recover 
possession of property from vendor, equity 
in favour of vendor arising on account of 
non-payment of whole or part of purchase- 
money may also be enforced. AIR 1929 
Bom 60 (63). 

(11) Although in a suit on mortgage, full 
accounts should be taken between the mort¬ 
gagor and the mortgagee, the mortgagor is 
not entitled to claim an account of an 
entirely independent transaction. ' AIR 1930 
Cal 85 (85, 86) (DB). 

(12) Where in proceedings under Sec¬ 
tion 145 of the Criminal Procedure Code, 
the property if placed in the possession of 
a receiver, and a civil suit is brought for 
the determination of the rights of the 
rival claimants, the right of the successful 
claimant to obtain possession from the 
receiver is not a “subject in dispute” in 
the suit, and hence the suit need not 
include a prayer for possession. AIR 1925 
Mad 427 (428). 

(13) When a plaintiff comes to Court to 
set aside an adoption on foot of which 
there is a partition, the obligation lies on 
him to so constitute his suit as to enable 
the Court to deal with the whole subject- 
matter and dispose of all the rights and 
interests of the parties to the deed. He 
cannot seek to set aside the adoption with¬ 
out also repudiating the deed of partition. 
AIR 1951 Orissa 313 (321) (DB). 

(14) A suit for accounts will He only in 
such cases where an amount due to a 
plaintiff cannot be ascertained without a 


mutual settlement of accounts; but where 
with a little effort such as an arithmetical 
calculation, the amount can be ascertained, 
the suit must be for the recovery of the 
precise amount of money. AIR 1957 J and 
K 47 (2) (47). 

3. “As far as practicable”.— (1) Where 
the evidence in support of one ground of 
his claim is destructive of the other ground, 
the plaintiff is not bound to bring into 
the same suit, both the grounds of hi* 
claim. (1908) 31 Mad 385 (396). 

ORDER 2 , RULE 2 — SYNOPSIS 

1. Scope and object. 

2. Whole claim to be Included In suit. 

3. Plaintiff must have been aware of 

the claim. 

4. Court must have Jurisdiction to 

f ry the claim. 

& Cause of action. 

6. Obligation and collateral security. 

7. Sucesslve claim arising under 

the same obligation. 

8. Omission to sue In respect of a por¬ 
tion of a claim. 

9. Minor. 

10. Intentional relinquishment, 

11. Omission to sue for all reliefs. - ~ 

12. Suits for possession and rent 

13. Suits for specific performance and 

other reliefs. 

14. Partition suits. 

15. Mortgage suits. 

18. Other examples. 

17. Leave of Coart. 

18. Identity of the parties necessary In 

both the suits. 

19. Previous suits must have been decided 

on merits. 

20. Rule does not apply to different causes 

of action. 

21. First suit for possession, second 

for mesne profits. 

22. Other examples of different causes 

of action. 

23. “Shall not afterwards sue”. 

24. Set off. 

25. Plea In defence not barred. 

20. Insolvency proceedings, not suits. 

27. Application to sue In forma pauperis. 

28. Amendment of plaint. 

29. Writ petition. ./ 


». -j .1 -JJ 
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Omission to sue for one of several reliefs.—(8) A person entitled to more than 
one relief in respect of the same cause of action may sue for all or any of such 
reliefs, but if he omits, except with the leave of the Court, to sue for all such 
reliefs, lie shall not afterwards sue for any reliefs so omitted. 

Explanation.—For the purposes of this rule an obligation and a collateral 
security for its perfo rmanc e and successive claims arising under the same obliga¬ 
tion shall be deemed respectively to constitute but one cause of action. 

ILLUSTRATION 

A lets a house to B at a yearly rent of Rs. 1,200. The rent for* the whole of the 
years 1905, 1900 and 1907 is due and unpaid. A sues B in 1908 only for the rent due 
for 1906. A shall not afterwards sue B for the rent due for 1905 or 1907. 

[1882 and 1877, S. 43; 1859, S. 7; See Ss. 11 and 12.] 


Order 2, Rule 2 (contd.) 

1. Scope and object.— (1) The rule is 
based on the principle that the defendant 
should not be twice vexed for one and 
the same cause. AIR 1958 Andh Pra 608 
(610) (DB) ** AIR 1955 Andhra 194 
(196) •» AIR 1955 Orissa 6 (10): 1955 Cri 
L Jour 162 (DB) ** AIR 1931 PC 229 
230) ** AIR 1966 Andh Pra 325 (327) i 
1965) 2 Andh WR 226 (DB) ** AIR 1964 
Raj 114 (116): 1964 Raj LW 55 (DB). 

(2) To apply Order 2, Rule 2 two con¬ 

ditions must be satisfied, firstly that the 
previous and the present suit must arise 
out of the s am e cause of action and 
secondly both the suits must be between 
the same parties. (1966) 1 Andh LT 251 
(252): (1966) 2 Andh WR 253 ** AIR 1960 
Andh Pra 325 (327): (1965) 2 Andh WR 

226. 

(3) Subsequent suit based on a distinct 

cause of action — No question of it being 
barred either as res judicata or ui\der O. 2, 
Rule 2, C. P. C. arises. (1969) 69 Pun 
LR 1062. ' 

(4) The rule does not vest any right in 
the defendants. AIR 1933 All 228 (229) 
(DB). x 

(5) The correct test to apply in cases 
falling under Order 2, Rule 2 is to see 
whether the claim in the second suit is in 
fact founded upon a cause of action distinct 
from that which was the foundation of the 
first suit. (1966) 1 Andh LT 251 (253): 
(1966) 2 Andh WR 253. 

(6) The rule bars the splitting of claims 

and the splitting of remedies. AIR 1949 
PC 78 (84): 75 Ind App 121: ILR (1948) All 
571 •• AIR 1958 Assam 67 (69): ILR (1956) 
8 Assam 177 ** 1956 All L Jour 918 (919) 
•• AIR 1955 All 661 (662) (DB) ** AIR 
1959 Andh Pra 404 (406, 407): (1959) 1 

Andh WR 208. 

(7) In order to sustain a bar under O. 2, 
Rule 2, the defendant who raises the plea 
must make out (1) that the second suit 
was in respect of the same cause of action 
as that on which the previous suit was 
based, (2) that in respect of that cause of 
action the plaintiff was entitled to more 
than one relief, (3) that being thus entitled 
to more than one relief the plaintiff, with¬ 
out leave of the Court, omitted to sue for 
the relief for which the second suit had 


been filed. AIR 1968 Mad 226 (228): 

(1967) 2 Mad LJ 490. 

(8) Parties cannot by agreement over¬ 
ride the rule. AIR 1914 Lah 121 (122): 

1914 Pun Re No. 4 (DB). 

(9) The rule should be construed strict¬ 
ly. AIR 1953 Vindh Pra 31 (32) •• AIR 

1915 Cal 126 (126): 41 Cal 825 (DB). 

(10) Omissiop to object under this rule 
in the previous suit is not a bar to an 
objection in respect of the later suit. AIR 
1942 Pesh 9 (10). 

(11) This rule does not apply to an ap¬ 

plication for restitution. AIR 1935 All 195 
(197) •* AIR 1918 Pat 396 (397, 398): 3 

Pat L Jour 367 (DB) ** AIR 1935 Cal 206 
(208): 62 Cal 217 (DB). 

(12) The rule has no application to pro¬ 
ceedings before the Madras Hindu Reli¬ 
gious Endowments Board. AIR 1948 Mad 
152 (153): ILR (1947) Mad 828 (DB). 

(13) The rule does not apply to certifi¬ 
cate proceedings. AIR 1948 Pat 313 (316): 
26 Pat 312 (DB). 

(14) Rule 2 of the rules made under Sec¬ 
tion 28 of the Madras Agriculturists* Relief 
Act does not offend Order 2, Rule 2. AIR 
1942 Mad 362 (363): ILR (1942) Mad 647. 

(15) The provisions of Order 2, Rule 2 
will apply to a case under the Punjab Secu¬ 
rity of Land Tenures Act or the Punjab 
Tenancy Act on the ground that a person’s 
right to relinquish a portion of his claim 
is a matter of general law and proce¬ 
dure and in consonance with the princi¬ 
ples of natural justice. ILR (1965) 1 Punj 
667 (670): 1965 Cur LJ 328. 

(16) Applicability — Bar of Order 2, 
Rule 2 may not apply to petition under 
Article 226 of the Constitution. AIR 1902 
SC 1334 (1337): 1962 Supp (1) SCR 315 +* 
AIR 1965 SC 1153 (1159): (1965) 2 SCR 547 
•* (1968) 70 Pun LR 1095. 

(17) Order 2, Rule 2 will have no ap¬ 
plication to enquiries under Section 8 of 
the Travancore Cochin Forest Act 1951. 
80 Mad LW 44 (45): (1967 ) 2 Mad LJ 302 
(DB). 

(18) Decree for different reliefs — Sepa¬ 

rate and successive execution applications 
In respect of each relief are competent. 
Order 2, Rule 2 does not apply to execution 
proceedings. AIR 1960 Assam 16 (17): 

ILR (1959) 11 Assam 95. 
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Order 2, Rule 2 — Note 1 (contd.) 

(19) Petition for divorce against wife 
on ground of adultery — Claim for dam¬ 
ages against adulterer cannot be joined 

Order 2, Rule 2 does not apply to an 
application under Hindu Marriage Act 
U9 5 5) AIR 1963 Guj 152 (153): (1963) 4 

Guj LR 514. 

(20) A bar under Order 2, Rule 2 is 
not really a matter of substance but one 
of procedure. ILR (1961) 2 All 606. 

(21) In a certain sense the bar under 
Order 2, Rule 2 is in pari materia with the 
bar created by Section 11, C. P. C. ILR 
(1961) 2 AH 606. 

(22) Proceedings under Section 45-D (2), 

Banking Companies Act (1949) — Princi¬ 
ples underlying Order 2, Rule 2 and O. 34, 
Rule 14, C. P. C. can be extended. AIR 
1965 Mad 421 (421): (1965) 1 Mad LJ 

*ol. 

(23) The scheme of the rule is that it 
is mandatory that the right based upon 
one cause of action should be litigated in 
one suit unless it comes within the pur¬ 
view of the sub-rule (3). AIR 1961 Andh 
Pra 157 (159): (1959) 2 Andh WR 505 (DB). 

(24) In its application to a mortgagee 
suing the mortgagor, Order 2, Rule 2 is of 
a scope altogether different from that of 
Section 67-A of T. P. Act. On the one 
hand, the former section will come in only 
when there is a single cause of action; the 
latter subject to other conditions, applies 
when there: are more than one mortgage. 
On the other hand, the disability imposed 
by Order 2, Rule 2 on the plaintiff is ab¬ 
solute, he cannot bring fresh suit. While 
the disability imposed on the plaintifT- 
mortgagee by Section 67-A is not absolute, 
as the section itself does not expressly 
create any such disability. It being enact¬ 
ed solely for the benefit of the defendant 
mortgagor, he can waive it. AIR 1959 
Madh Pra 426 (428, 429): 1959 MPLJ 554. 

(25) The puipose of O. 2, R. 2 is to pre¬ 
vent a party from enforcing a claim on one 
and the same cause of action by instalments. 
But apart from statute, this rule cannot 
be said to be based on equity, justice and 
good conscience to be enforced by a Court 
of law. Order 2, R. 2 can only apply 
when such law was in force at the time 
when the first suit was brought and is also 
in force when the second suit is brought. 
AIR 1959 Raj 95 (95, 96): 1959 Raj LW 
52. (A suit for possession of the agricultu¬ 
ral land was one cognisable by the Reve¬ 
nue Courts, under Sec. 190 (a) of the Tonk 
Land Regulation and not being a civil suit 
hearable by the Revenue Courts under Sec¬ 
tion 191. Order 2, Rule 2, Civil P. C. did 
not apply to it.) 

2. Whole claim to be Included In suit.— 

(1) Under sub-rule (1) every suit shall in¬ 
clude the whole of the claim in respect of 
the cause of action. AIR 1917 Cal 841 
(843, 844): 43 Cal 95 •• AIR 1936 Lah 
379 (380) (DB). 


.. J 2 l Und .er sub-rule (3) where the plain¬ 
tiff is entitled to several reliefs, he may 
sue for one or more of such reliefs, and 
reserve his right, with the leave of the 
Court, to sue later on for the other re- 
kefs. (1881) 5 Bom 463 (465). 

3. Plaintiff most have been aware of the 
claim. (l) The plaintiff must have been j 
aware, at the time of his first suit, of 
his right to the portion omitted by him or 
of the facts which would have entitled him 
sue for it. AIR 1923 All 230 (230, 231) 
(DB) ** (1888) 15 Cal 800 (808): 15 Ind 
A PP 1° 6 (PC) *• AIR 1917 Lah 19 (21): 

P Ji n NO ' 94 ** AIR 1936 Mad 699 

(700) ** AIR 1964 Andh Pra 124 (125)* 

(1963) 2 Andh LT 418. (Partition suit ± 
Properties, existence of which plaintiff had 
no knowledge, omitted — Subsequent suit 
tor partition of these properties- is not 
barred.) 

(2) Actual knowledge as opposed to con¬ 
structive knowledge is necessary to bar 
* subsequent suit AIR 1918 Nag 158 
(159). 

( 3 ) If the plaintiff was aware of his 
right, the fact that omission to include any 
portion of his claim in his former suit was 
accidental or due to mere oversight will 
not exempt him from the bar. AIR 1953 

^L? 4 L (542) ** AIR 1941 Pat 37 (38) 

606) (PC) ( 67) U M °° Ind APP 551 (6 ° 5, 

4. Court must have Jurisdiction to try 
the claim.— ( 1 ) The bar of Order 2, 
Rule 2 does not apply unless the Court 
which tried the former suit had jurisdic¬ 
tion to try the claim omitted by the plain¬ 
tiff. AIR 1940 PC 70 (74): 67 Ind App 179: 
ILR (1940) Kar (PC) 149: ILR (1940) Lah 
830* 

(2) Where the prior suit was in a Re¬ 
venue Court, and the later suit was in a 

Civil Court in respect of a claim not tri¬ 
able by the Revenue Court, the later suit 
is not barred under this rule. AIR 1942 
Oudh 325 (327): 17 Luck 712 ** (1887) 9 
All 23- (25). 

(3) Where the addition of the claim 

would offend the provisions of Order 2, 
Rule 4 or Rule 5, it may be omitted and 
subsequently sued on. (1902) 24 All 653 
(554, 555) (DB). 

. Where a certificate under the Pen¬ 

sions Act_ was necessary condition but was 
wanting in the former suit, a subsequent 
suit is not barred. AIR 1929 PC 166 (169): 

66 Ind App 267: 61 All 439. 

(5) Addition of a relief depriving the 
Court of jurisdiction to try the suit does 
not affect the applicability of the rule. 
AIR 1952 Mys 99 (101): ILR (1952) Mys 
259 (DB) ♦* AIR 1951 Pat 190 (193) (DB). 

6. Cause of action.— (1) The expression 

‘cause of action” in this rule means the 
cause of action for which the suit was 
brought. AIR 1954 Bom 125 (128): ILR 
(1954) Bom 187 ** (1885) 8 Mad 520 (524): 

12 Ind App 116 (PC) ** (1966) 1 Andh 
LT 251 (252): (1960) 2 Andh WR 253. 


[Hie Code of] Civil Procedure, 1908 


[O a R 2 N 5] 117 


Order 3, Role 2 — Note 5 (contd.) 

[See also AIR 1966 Madh Pra 318 (323); 
1966 Jab LJ 1133.] 

(2) In order that the cause of action may 

be the same it is necessary not only 
that the facts which would entitle the 
plaintiff to the right claimed must be the 
same, but also that the infringement of 
his right at the hands of the defendant 
must have arisen, in substance, out of the 
same transaction. AIR 1955 All 661 (663) 
(DB) ** (1966) 1 Andh LT 251 (252): 

(1966) 2 Andh WR 253 •• (1963) 65 Pun 
LR 838 (847) •* ILR (1961) 2 All 606. 

(3) A rough test as to whether the cause 
of action is the same is to see whether 
the same evidence will sustain both suits. 
AIR 1949 PC 78 (86): 75 Ind App 121 ** 
ILR (1955) Punj 395 (399) ** ILR (1961) 
2 All 606 •• ILR (1967) Guj 545: 8 Guj LR 
677 •• (1966) 1 Andh LT 251 (253): 
(1966) 2 Andh WR 253. (If apart from 
what is the proof in the first case some 
additional facts have to be proved in the 
second one it cannot be said that the two 
suits are based on the same cause of ac¬ 
tion.) •• AIR 1960 Mys 178 (181): 37 Mys 
LJ 889. 

(4) The allegations in the two suits* and 
not the facts found by the Court in the 
former suit, decide whether the cause of 
action is the same. AIR 1942 Cal 407 
(410) ** (1882) 8 Cal 819 (823, 824) (DB) 
•* AIR 1924 Bom 141 (142) ** AIR 1915 
Mad 888 (888): 38 Mad 247 (DB) ** (1966) 
1 Andh LT 251 (253): (1966) 2 Andh WR 
253. 

[But see (1910) 8 Ind Cas 9 (12) (All).] 

(6) The cause of action refers entirely 
to the grounds set out in the plaint as the 
cause of action upon which the plaintiff 
asks the Court to arrive at a conclusion 
in his favour. AIR 1954 Bom 125 (127): 
ILR (1954) Bom 187 ** ILR (1955) Punj 
395 (399)**AIR 1954 Mad 158 (160) •• AIR 
1949 PC 78 (86): 75 Ind App 121: ILR 
(1948) All 571 « AIR 1966 Andh Pra 325 

327): (1965) 2 Andh WR 226 (DB) 
(1966) 8 Orissa JD 26. 

(6) The causes in the two suits may be 
the same though the fact alleged may not 
be exactly identical in the two cases. AIR 
1949 PC 78 (86): 75 Ind App 121 •• AIR 
1964 Bom 42 (43, 44, 46): 65 Bom LR 588. 
(The circumstance that in the two suits 
the plaintiff may be required to establish 
that the defendant was in possession of the 
property during two different periods will 
not justify the conclusion that the cause 
of action for the two suits is different.) 


(7) Order 2, Rule 2 does not require tha' 
when a transaction gives rise to severa 
causes of action, the plaintiff must combine 
all the causes of action in one suit anc 
if necessary base his claims alternatively 
in the same suit. AIR 1968 Mad 226 (228) 
(1967) 2 MLJ 490 ** AIR 1964 Pat 455 
(455) ** AIR 1961 Orissa 148 (150) ** AIF 
1960 Mys 178 (181): 37 Mys LJ 889. 


(8) Each encroachment gives rise to a 
different cause of action. (1963) 65 Pun 
LR 838 (841). 

(9) Plaintiff cannot split up the parts 
really constituting the same cause of ac¬ 
tion and file different suits in respect of 
them. AIR 1925 Oudh 53 (54) ** AIR 
1933 Pat 715 (717) (DB) ** AIR 1968 Mad 
226 (228): (1967) 2 Mad LJ 490 ** AIR 
1968 Raj 51 (54): 1967 Raj LW 637 (DB). 

[See however 1963 All WR (HC) 619 •« 
AIR 1925 Nag 366 (368). (But where the 
cause of action has been split up by the 
agreement of the parties, it cannot be said 
that there is a single cause of action.)] 

(10) The correct test to find whether 
there has been a splitting up is whether the 
claim in the new suit is in fact founded on 
a cause of action distinct from that which 
was the foundation of the first suit. AIR 
1964 Madh Pra 129 (131, 132): 1963 Jab 
LJ 953 (DB) ** (1966) 8 Orissa JD 26. 

(11) The material cause of action under 
this rule is one which is ripe for enforce¬ 
ment and on which the plaintiff can make 
a present claim. AIR 1956 Cal 570 (573) 
(DB) ** AIR 1955 Trav-Co 170 (171). 

(12) A cause of action consists of all 
facts which it is essential for the plaintiff 
to allege and to establish which taken with 
the law applicable to them gives him a 
right against defendants. The plaintiff 
cannot create a cause of action solely by 
his own efforts it must be created for him 
by some act of the defendant. AIR 1965 
All 590 (594): 1965 All WR (HC) 146 (FB) 
M AIR 1966 Andh Pra 325 (327):(1965) 2 
Andh WR 226 (DB). (It has no relation 
whatever to the defence that may be rais¬ 
ed.) ** AIR 1966 Madh Pra 95 (104): 1965 
MPLJ 809 (DB) ** AIR 1964 Madh Pra 
129 (131, 132): 1963 Jab LJ 953 (DB). 

(13) A plaintiff must state not only the 
cause of action but also other circumstances 
such as that the Court has jurisdic¬ 
tion and that the cause of action has not 
been dead or discharged. But these cir¬ 
cumstances do not become part of cause 
of action on account of their being stated 
along with the cause of action in the 
plaint. AIR 1965 All 590 (594): 1965 All 
WR (HC) 146 (FB). 

(14) In order to apply the provision of 
Order 2, Rule 2, C. P. C. to bar a suit 
what was essential to be found out was 
(1) as to what was the cause of action 
in respect of which the claim was made 
in the previous suit, (2) whether the claim 
or a portion of a claim made in the subse¬ 
quent suit was based on the same cause 
of action as the previous one and was be¬ 
tween the same parties unless the second 
condition was fulfilled there could be no 
bar to the claim made in the subsequent 
suit. ILR (1967) Guj 545: 8 Guj LR 677 
** AIR 1960 Mys 304 (308, 309): 38 Mys 
U 875 (DB). 

(15) The meaning of the term of cause 
of action as used in Order 9, Rule 9, 
C. P. C. is exactly the same as used in 
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Order 2, Rule 2. AIR 1960 Pat 387 (390): 
1960 BLJR 389 (DB). 1 

(16) The principles which are applicable 
in the decision of the question as to the 
identity of the causes of action arc: 

(1) That the correct test in cases falling 
under Order 2, Rule 2 is whether the claim 
in the new suit is, in fact, founded on a 
cause of action distinct from that which 
was the foundation of the former suit. 

(2) The cause of action means every fact 
which will be necessary for the plaintiff 
to prove, if traversed, in order to support 
his right to the judgment. (3) If the 
evidence to support the two claims is 
different, then the causes of action are 
also different. (4) The causes of ac¬ 
tion in the two suits may be considered 
to be the same if in substance they are 
identical and (5) the cause of action has 
no relation whatever to the defence that 
may be set up by the defendant, nor does 
it depend on the character of the relief 
prayed for by the plaintiff. AIR 1964 Bom 
42 (43): 65 Bom LR 588. (AIR 1949 PC 
78, Rel. on.) 

(17) Where a special enactment which is 
invested with a overriding power with re¬ 
gard to any other law creates this effect 
of a liability to pay the debt in instal¬ 
ments; it is a reasonable interpretation to 
bold that each instalment will furnish a 
distinct cause of action. (1962) 2 Mad LJ 
352 (DB). 

(18) If by reason of later events, the 
satisfaction or discharge is rendered nuga¬ 
tory or is found to be void, again a claim 
accrues to the plaintiff-mortgagee. It 
may be that it is the original liability of 
the opposite party that has to be enforced. 
But there is a fresh cause of action. AIR 
1968 Mad 226 (229): (1967) 2 Mad LJ 490. 

6. Obligation and collateral security.— 

(1) An obligation and a collateral security 
for its performance constitute but one cause 
of action. AIR 1947 Oudh 135 (136): 

22 Luck 26 (DB) ** (1880) 2 All 838 (839) 
(DB) ** (1963) 1 Andh WR 195. (Five 
mortgages executed to secure payment 
held collateral security constituting . one 
cause of action.) ** 1962 Ker LJ 609: 1962 
Ker LT 521. (Viewed as two remedies 
they may both be claimed. Where there¬ 
fore the suit i9 based on both the differ¬ 
ence in the period 9 f limitation in respect 
of the remedies is immaterial.) 

(2) Except for the Explanation the two 
would constitute distinct causes of action 
as they are under the English Law. AIR 

1922 PC 412 (413): 50 Ind App 115. 

• 

7. Successive claims arising under the 
same obligation.— (l) Successive claims 
arising under the same obligation constitute 
a single cause of action. (1873) 20 Suth 
WR 358 (361) (DB) ** (1906) 8 Bom LR 
647 (549) (DB) ** (1886) 9 Mad 279 (280, 
281) (DB). 


(2) Rule 2 is itself an artificial rule and 

the Explanation further extends the scope 
of the rule by enacting that successive 
clamis arising under the same obligation 
shall be deemed to constitute a single 
cause of action. The Explanation is not 
intended to be an Illustration of the pro¬ 
visions of the rule but is itself a sub¬ 
stantive provision, making what would 
otherwise be two independent causes of 
action, one cause of action for the pur¬ 
poses rule * AIR 1959 Andh Pra 404 

(406, 407): (1959) 1 Andh WR 208 (DB). 

(3) In the following cases it was held 
that the suit should include the whole 
claim :— 

(a) Arrears of instalments under instal¬ 
ment bond. (1906) 8 Bom LR 547 
(549) (DB). 

|b) Arrears of rent for successive years. 
AIR 1956 Cal 570 (574) (DB) *• AIR 
1954 Mad 158 (159, 160) •• AIR 1925 
All 795 (796, 797) (DB) AIR 1922 
Bom 152 (153): 46 Bom 229 (DB). 

(c) Suits for royalty. AIR 1917 Cal 

841 (843, 844): 43 Cal 95. 

(d) Suits for profits. AIR 1951 All 561 
(561) (DB). 

(e) Suits for annuity. AIR 1922 All 

379 (380, 381): 44 All 663 (DB). 


* ne extended meaning of the expres- 
sion “cause of action” under the Explana¬ 
tion is only for the purpose of this Rule 
and does not apply to other provisions. 
AIR 1948 Cal 366 (367) (DB). 

(5) The rule is not rendered inappli¬ 
cable because of any variation in the re¬ 
liefs claimable in the successive years. AIR 
1954 Mad 158 (160). 

(6) Where the lessor was given the 
option to claim each instalment of rent, 
not on the date it fell due but on subse¬ 
quent date he himself pitched upon, the 
lessor can bring several suits. AIR 1956 
Mad 640 (640). 


(7) Plaintiff purchasing property and 
afterwards getting by separate assignment 
nght to arrears of rent up to date of pur- 
chase Separate suits for rent accrued 

before purchase are maint ainab le. 
AIR 1919 Mad 273 (274) (DB). 

•«r 8 f ru * e ^ oes not prevent the plain¬ 

tiff from taking any other remedy which he 
may have for recovery. (1898) 21 

Mad 236 (237) (DB). 

*9) Where the bar pleaded is not one 
under this rule but is based on the ground 
of merger of the cause of action in the 
prior judgment, the bar will only apply 
to the claims actually included in the prior 
suit. AIR 1947 Cal 11 (14): ILR (1946) 
2 Cal 605 (DB). 

(10) The explanation to the rule must 
receive a strict construction since it ope¬ 
rates as a bar of suit. AIR 1954 Mad 158 
(159). 

(11) Suit in respect of certain dealings of 
defendant recorded in plaintiff’s khata — 
Obligation in respect of each item of 
khata is separate entity and the entries 
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were not successive claims arising out or 
one obligation — Suit not barred by O. 2, 
Bale 2. AIR I960 Madb Pra 315 (315): 
1960 MPLJ 814. 

8. O mission to aue In respect of a por¬ 
tion of a claim.— (1) Omission to sue for 

the whole claim will bar a fresh suit in 
respect of the portion so omitted. (1901) 

25 Bom 162 (167) (DB) M (1905) 2 Cal L 

Jour 480 (484) (DB) •• AIR 1933 Lah 412 
(415) (DB). - 

(2) The bar cannot be avoided even by 
express reservation in the plaint of the 
right to sue for the omitted portion. AIR 
1917 Cal 568 (570) (DB) ** AIR 1938 Rang 
76 (79): 1937 Rang LR 447 (DB). 

(3) Where the plaintiff seeks to amend 
his plaint by including omitted portion but 
is not allowed to do so, he cannot avoid 
the bar. AIR 1949 PC 78 (87): 76 Ind 
App 121. 

(4) Where a plaintiff who is entitled to 
a larger interest claims only a smaller in¬ 
terest, the bar will apply. AIR 1937 Rang 
324 (330). 

(5) A person’s right to relinquish a por¬ 
tion of his cl aim is a matter of general law 
and procedure and is in consonance with 
the principles of natural justice. 1965 Cur 
LJ 328: IJLR (1965) Punj 667. 

(6) Where a plaint is returned for pre¬ 
sentation to the proper Court, an interme¬ 
diate claim arising must be included in the 
plaint at the time of its representation in 
the proper Court. AIR 1954 Mad 158 (161). 

(7) Where plaints in suits for arrears 
of rent for different periods were present¬ 
ed to revenue Court on the same day, it 
was held that all the plaints formed one 
document and there was no omission to 
sue or relinquishment of any portion of 
claim though no prayer was before the 
Court to treat them as one suit. AIR 1939 
Mad 724 (729). 

Suits for breaches of contract.— (8) 
Where the plaintiff in a suit for damages 
for breach of contract omits to claim a 
portion of the damages due, he cannot 
subsequently sue for such portion. (1883) 
9 Cal 143 (146) (DB) •• (1909) 1 Ind Cas 
319 (320) (DB) (Bom) ** AIR 1914 Lah 

26 (28) (DB). 

(9) Where the covenants although con¬ 

tained in the same contract create distinct 
obligations, the breach of each of them will 
give rise to a distinct cause of action. AIR 
1940 Pat 76 (80): 18 Pat 789 (DB). 

(Obiter — Per Rowland J.) ** (1897) 21 
Bom 267 (271) (DB) ** AIR 1923 Cal 615 
(619) (DB) ** AIR 1966 Madh Pra 95 
(104): 1965 MPLJ 809 (DB). 

(10) Where the defendant commits 
breach of a contract of sale of goods by 
refusing to accept a portion of the goods 
and also by refusing to pay for the goods 
accepted, there is only one cause of action. 
The plaintiff cannot split it up and sue 
separately for the price of the goods ac¬ 


cepted by the defendant, and for damages 
for the non-acceptance of the other goods. 
(1892) 19 Cal 372 (376, 380) (FB). 

(11) Whole of the claim is to be in¬ 
cluded in a single suit where the plaintiff 
sues for the refund of the price paid as 
well as for damages for the failure to sup¬ 
ply a portion of the goods contracted for. 
AIR 1950 Hyd 18 (19): ILR (1951) Hyd 
178 (DB) ** AIR 1946 All 512 (514): ILR 
(1947) All 3 (DB). 

(12) Prima facie each separate order 
and delivery of goods constitute a separate 
cause of action. AIR 1924 Rang 145 (146): 
1 Rang 694 (DB) ** AIR 1916 Mad 544 
(545) (DB). 

(13) If all the goods were to be deliver¬ 
ed under a single contract, then it would 
be a case of successive claims arising under 
the same obligation and there would be 
only one cause of action. AIR 1924 Rang 
145 (146): 1 Rang 694 (DB) ** 1956 All 
L Jour 918 (919). (Two breaches of con¬ 
tract in one contract — Only one suit will 
lie.) 

(14) Where the parties expressly provide 
in the indent that each monthly shipment 
should be treated as a separate contract, 
there would be a separate cause of action 
in respect of each monthly shipment. 
(1896) 19 Mad 304 (306) (DB) •• AIR 1915 
Cal 126 (127): 41 Cal 825. 

(15) Dismissal of public servant — Re¬ 

liefs of declaration that order is wrongful 
and of arrears of salary cannot be separat¬ 
ed. AIR 1964 Orissa 111 (112): ILR 

(1963) Cut 741 (DB) ** AIR 1968 Bom 
304 (307): 69 Bom LR 710 (DB) ** AIR 

1968 Madh Pra 204 (208): 1968 MPLJ 328 
(DB) ** 1965 All LJ 292. (Claim for 
arrears of salary barred under Order 2, 
Rule 2 — It cannot be recovered under Sec- 
lion 15, Payment of Wages Act.) 

Suits relating to different properties. — 

(16) Where the facts complained of are 
the same, there is only one cause of action 
though the reliefs sought may relate to 
different properties or different portions of 
a property. AIR 1956 Him Pra 50 (53) 
** AIK 1958 Pat 565 (566). (Goods con¬ 
signed to Railway — One consignment of 
54 bales — 3 bales lost and some articles 
missing from 2 bales — Separate suits 
not maintainable.) ** AIR 1944 Mad 435 
(436) ** AIR 1942 All 122 (125, 126): ILR 
(1942) All 103 (DB) ** AIR 1942 Cal 407 
(411) ** AIR 1940 Pat 76 (80): 18 Pat 789 
(DB). (Obiter — Per Rowland J.) ** 

(1867) 11 Moo Ind App 551 (605) (PC) ** 
AIR 1931 Bom 114 (116). 

Suit for rent.— (17) A suit for rent 
must include the whole amount due to the 
plaintiff as rent. AIR 1948 Cal 366 (367) 
(DB) •* AIR 1930 All 527 (528) ** AIR 
1933 Cal 831 (832). 

(18) Suit for rent due for certain years 
— Plaintiff not including in suit claim rent 
for subsequent year which had become due 
on date of suit — Subsequent suit for 
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recovery of such rent is barred under 
Order 2, Rule 2. AIR 1964 Andh Pra 412 

(413) : (1963) 2 Andh WR 1. 

Suit for damages for tort.— (19) In a 
suit for damages for tort the entire amount 
of damages has to be recovered in one 
suit and several suits therefor should be 
discouraged. AIR 1931 All 670 (672) 

(DB). 

Suit for accounts — (20) A suit for ac¬ 
counts should include all items claimed. 
AIR 1917 Cal 668 (570) ** AIR 1935 Lah 
321 (322). 

(21) Where the items are so connected 
together that it appears that the dealing 
is not intended to terminate with one con¬ 
tract, but to be continuous, so that one 
item if not paid shall be united with 
another and form one continuous demand, 
the whole together forms but one cause of 
action. Madh BLJ 1954 HCR 636 (638) *• 
(DB) 1916 Cal 580 ( 580 > 581 ) : 42 Cal 1043 

(22) Where in a suit for accounts the 
defendant says that on a taking of ac¬ 
counts he will be found entitled to get some 
amount but does not specify such amount, 
or pay Court-fee thereon, he cannot be 
deemed to have waived his right for such 
amount. AIR 1933 Sind 247 (249) (DB). 

(23) In a suit for accounts for village 
profits, there is a separate and distinct 
cause of action in respect of accounts for 
each year. AIR 1947 Nag 176 (177): ILR 
(1947) Nag 235. 

Suit on mortgages.— (24) A mortga¬ 
gor suing for redemption and failing to 
claim recovery of a portion of the property 
cannot sue again for it. (1905) 28 Mad 
406 (407, 408) (DB) ** AIR 1923 Bom 63 
(64) (DB). 

[But see (1886) 9 Mad 92 (95) (DB).] 

(25) A puisne mortgagee who pays off 
a prior mortgage must include in the suit 
on his mortgage any further claim he may 
have by reason of such payment. (1910) 
37 Cal 589 (597) (DB) ** (1911) 10 Ind 
Cas 336 (337) (DB) (All). 

(26) A mortgagee holding a separate 
money bond against the mortgagor is not 
bound to enforce the money bond, along 
with the mortgage. AIR 1925 Mad 991 
(992). 

First suit for interest in mortgage and 
second for principal.— (27) Where there 
is a 5ingle obligation to pay the interest 
and the principal under a mortgage, a 
suit for interest alone when the principal 
also lias become due will bar a subsequent 
suit for the principal. AIR 1922 PC 412 

(414) : 4 Lah 32: 50 Ind App 115 ** AIR 

1022 PC 23 (25, 26): 49 Ind App 9: 44 

All 121 ** AIR 1958 Andh Pra 608 (610) 
(DB). 

(28) Where there is an independent obli¬ 
gation to pay interest, a prior suit for in¬ 
terest is no liar to a later suit on the mort¬ 
gage although the principal sum had be¬ 


come due. AIR 1940 Lah 498 (500) ** 

AIR 1925 Mad 1120 (1122): 48 Mad 703 
(DB) ** AIR 1930 All 286 (287): 51 All 974 
(DB) ** AIR 1963 Raj 116 (118, 119): 1963 
Raj LW 1. 

(29) Where, at the time of the prioi: 
suit, the principal sum had not become due, 
a subsequent suit for the principal will not 
be barred. AIR 1927 Mad 580 (581, 582) 
(DB) ** (1951) 29 Mys L Jour 51 (54) 
JOB) ** (1928) 107 Ind Cas 591 (592) (DB) 

Separate suits for unpaid instalments of 
interest and the balance of mortgage 
money where whole amount becomes due 
under default clause.— (30) A proviso of 
tiie nature of a default clause is> inserted 
in a mortgage deed exclusively for the 
benefit of the mortgagees and it purports 
to give them an option either to enforce 
tiieir security at once, or if the security 
is ample, to stand by their investment for 
the full term of the mortgage. AIR 1932 
PC 207 (211): 7 Luck 442: 59 Ind App 376 
** AIR 1926 PC 85 (87): 48 All 457: 63 
Ind App 187. 

(31) Suit to recover arrears of defaulted 
instalments not converted into a suit for 
whole amount of kuri security bond — 
Subsequent suit for whole amount held 
not barred. AIR 1954 Trav-Co 511 (618) 
(DB). 

(32) If the default clause provides that 
on default in payment of interest at the 
due time the mortgagee should be entitl¬ 
ed to sell the properties for principal and 
interest, out of Court, and default occurs, 
but the mortgagee sues for interest alone, 
a subsequent suit for the principal is not 
barred. AIR 1929 Rang 71 (72): 6 Rang 
771 (DB). 

Instalment bonds with default clause in 
other cases. (33) Where a creditor has 
an option either to sue for the whole 
amount or to sue for the instalments only, 
and he sues only for the instalments,! a 
second suit by him when further instal¬ 
ments fall due will not be barred under 
this rule. AIR 1935 All 461 (462): 57 All 
838 (DB) ** AIR 1945 All 119 (120): ILR 
(1945) All 105 ** AIR 1942 Nag 138 (140): 
ILR (1943) Nag 379. 

[But see AIR 1939 Rang 251 (252)i 
1939 Rang LR 180.] 

First suit for interest under a mortgage, 
second suit for possession.— (34) Where 
on the first default the mortgagee is en¬ 
titled to sue both for possession and in¬ 
terest he cannot maintain separate suit in 
respect of them. (1910) 8 Ind Cas 224 
(225) (Lah) ** AIR 1914 Lah 121 (123): 
1914 Pun Re No. 4 (DB). 

[See however AIR 1916 Lah 298 (298).] 

[But see 1886 Pun Re No. 79, page 165 
(165) (DB).] 

(35) If mortgagee is entitled on default 
to sue either for interest or possession, 
separate suits are barred. AIR 1920 Lah 
1 (3, 4): 1 Lah 457 (FB). 
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Lease to mortgagor by mortgagee with 
possession — First suit for rent, second 
suit for principal.— (36) Where the lease 
forms in reality only an arrangement for 
the payment of interest, separate suits for 
rent and principal will not lie after princi¬ 
pal has become due. Madh BU 1955 HCR 
1368 (1376) •• AIR 1926 Lab 559 (560, 561) 
(DB) ** AIR 1960 Pat 106 (109): 1959 
BUR 621. ' 

(37) Separate suits will lie where the 
lease and the mortgage constitute distinct 
and separate transactions. AIR 1928 Lah 
732 (733) (DB) *• AIR 1932 Mad 466 (468, 
469, 473) (DB) •• AIR 1964 Madh Pra 129 
(131, 132): 1963 Jab LJ 953 (DB) ** AIR 
1963 Ker 186 (187, 188): 1962 Ker LT 

647 ** AIR 1963 Pat 350 (353): 1963 BUR 
361 (DB). 

[See also AIR 1963 Pat 87 (92): 1962 
BUR 789 (DB).] 

[See however AIR 1968 Mad 226 (228): 
(1967) 2 MU 490. (Transaction same — 
Causes of action held different.) ** 1962 
Jab U 1049: 1962 MPC 314. (Transaction 
same — Causes of action held different.)] 

(38) - In certain Debt Relief Acts a posses¬ 
sory mortgage and a lease-back are 
directed to be counted together as a simple 
mortgage; but that can only be for the 
purpose of those Acts and cannot be 
extended to cases under Order 2, Rule 2, 
C. P. C. as well. AIR 1963 Ker 186 (187, 
188): 1962 Ker LT 647. 

(39) Anomalous mortgage — Lease to 
mortgagor — Obligation to pay rent arising 
independently out of lease — Suit for rent 
for certain period does not bar second suit 
for same relief for subsequent period. AIR 
1957 Raj 32 (35): ILR (1957) 7 Raj 268. 

Suit for principal barred under rule — 
Suit for interest.— (40) Where a suit to 
recover the principal becomes barred by 
reason of this rule, a suit merely foi 
interest on the principal will also be 
barred. AIR 1954 Sau 93 (94). 

Partition suits. — (41) A suit for parti- 
tion of joint property must include the 
whole of the properties jointly held by 
the parties. AIR 1953 All 541 (542) •* AIR 
1927 Mad 213 (214). 

(42) Where some items are omitted in 
the partition suit, the penalty is not the 
dismissal of the suit but the bar of a 
fresh suit for the partition of the omitted 
items. (1883) 7 Bom 182 (184) (DB) •• 
(1911) 9 Ind Cas 424 (425) (Oudh) •• AIR 
1960 Pat 76 (79, 80). 

(43) Where at the time of the previous 
suit the omitted portion was not available 
for partition at that time, separate suit for 
partition of omitted portion is not barred. 
(1900) 23 Mad 608 (612) (DB). 

(44) Where the omission in the previous 
s Jiit was due to ignorance of existence of 
the omitted items, separate suit will not 
be barred. AIR 1927 Mad 213 (215) •• 

AIR 1932 Nag 92 (93) ** AIR 1960 Pat 76 
(79, 80). 


(45) A suit for partition of property held 
jointly by a Hindu family does not bar a 
suit for partition of property held by the 
family jointly with strangers. (1899) 23 
Bom 597 (598, 601, 602) (DB) ** AIR 1924 
Nag 89 (91): 20 Nag LR 28. 

(46) Where the alienee of a share of 
joint family property sues for partition, he 
must sue for general partition. (1899) 24 
Bom 128 (134) (DB). 

(47) An alienee’s suit for partial partition 
Is not liable to be dismissed solely for that 
reason. (1912) 14 Ind Cas 624 (527, 528) 
(Mad). 

(48) There is no bar to suits for partition 
based on distinct causes of action. AIR 
1930 All 371 (372) (DB) •* AIR 1933 PC 
100 (108). 

(49) The rule against a suit for partial 
partition is not applicable to tenants-in- 
common. AIR 1955 Andhra 215 (217) ** 
AIR 1954 Raj 269 (270): ILR (1954) 4 Raj 
423 (DB) ** AIR 1949 Nag 366 (368): ILR 
(1949) Nag 358 ** AIR 1924 Mad 124 
(124): 46 Mad 844 (DB). 

(50) Suit for partition of plaintiff’s tar- 
wad properties would not bar subse¬ 
quent suit for partition of properties ot 
tavazhi as different entity. AIR 1954 Mad 
987 (992) (DB). 

(51) Suit for declaration of title to cer¬ 
tain plots of land would bar subsequent 
suit for declaration and possession of other 
plots accidentally omitted from first suit. 
AIR 1941 Pat 37 (38) (DB). 

(52) Principles of Order 2, Rule 2 can¬ 
not apply to a partition suit where the 
Court or the Commissioner has omitted to 
give the income of certain property to one 
of the parties in a final decree. AIR 1935 
Nag 137 (138): 31 Nag LR 304. 

9. Minor.— (l) Minor cannot on attain¬ 

ing majority sue on the same cause ot 
action in respect of any portion of claim 
omitted by his next friend unless the 
omission in the previous suit was due to 
the gross negligence, fraud, glaring laches 
caused by physical incapacity on the part 
of the next friend or the acts of the next 
friend were unreasonable or improper in 
the conduct of the suit or the minor 
interests were not properly safeguarded. 
AIR 1942 Bom 338 (338): ILR (1943) Bom 
49 (DB) ** (1899) 22 Mad 309 (310) 
(DB) ** (1895) 22 Cal 8 (13, 14) (DB). 

(Gross negligence.) ** (1912) 14 Ind Cas 95 
(97) (DB). (Fraud.) ** AIR 1921 Bom 434 
(434): 45 Bom 805 (DB). (Interests not 
properly safeguarded.) 

[See however AIR 1964 Andh Pra 124 
(126): (1963) 2 Andh LT 418. (Mistake.)] 

10. Intentional relinquishment.— ( 1 ) 
Plaintiff may relinquish any portion of his 
claim in order to bring it within the juris¬ 
diction of a particular Court; if the suit is 
once instituted in a Court having no juris¬ 
diction to grant the relief prayed for the 
only order that the Court can pass is to 
return the plaint and not to allow the 
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amendment of the plaint by relinquish* 
ment of reliefs. AIR 1953 Hyd 230 (231): 
ILR (1953) Hyd 323 (DB) ** AIR 1943 Nag 
293 (295;: ILR (1943) Nag 603 (DB) 
AIR 1921 Mad 696 (698, 700) (DB). 

(Per Sadasiva Aiyar, J. f Coutts-Trotter, J., 
contra.) 

(2) Where the pl aintiff intentionally 
relinquishes any portion of his claim, he 
cannot subsequently bring a fresh suit in 
respect of it. (1913) 20 Ind Cas 173 (174) 
(DB; (All). 

(3) No decree can be passed in respect 
of the part of the claim which the plaintiff 
has relinquished of his own accord. ILR 
(1955) 5 Raj 462 (473). 

11. Omission to sue for all reliefs.— (1) 

If a plaintiff omits, without the leave of 
the Court, to sue for any of the reliefs 
which he is entitled to claim in respect 
of the cause of action, he shall not after¬ 
wards sue for the relief so omitted by 
him. AIR 1955 Mad 545 (546) ** AIR 1951 
Pat 190 (193) (DB) ** AIR 1933 Bom 437 
(438): 58 Bom 67 (DB) ** AIR 1931 PC 
229 (230) ** AIR 1925 Cal 305 (306) 

(DB) ** AIR 1961 SC 1419 (1422, 1424, 

1425): (1961) 3 SCR 880 ** 1965 All LJ 
292 ** 1962 Cur LJ 427 (Punj) ** AIR 
1961 Andh Pra 157 (159): (1959) 2 Andh 
WR 505 (DB). ((1900) ILR 25 Bom 161; 

(1908) 1 IC 319, Rel. on.) 

(2) Under Order 2, Rule 2, C. P. C. plain¬ 
tiff may not sue in respect of all the reliefs 
and may relinquish a portion of his claim. 
AIR 1966 J & K 124 (126): 1966 Kash LJ 
401 ** AIR 1959 Ker 116 (119): 1958 Kei 
LT 782 (DB). (Inconsistent contentions 
should be raised by way of alternative con¬ 
tentions — Defendant cannot be allowed to 
raise new plea after suit is decreed on 
ground that new plea would have been 
inconsistent with plea already advanced.) 

(3) The mere fact that reliefs are claim¬ 
able in the alternative will not prevent the 
applicability of this rule. AIR 1953 Raj 59 
(61): ILR (1952) 2 Raj 919 (DB) ** AIR 
1952 Mys 99 (101): ILR (1952) Mys 259 
(DB). 

[But see AIR 1955 Mad 545 (546) *• 
AIR 1951 Bom 167 (168): ILR (1950) Bom 
421 (DB). (AIR 1920 Lah 1: 1 Lah 457 
(FB), Foil.; AIR 1932 Lah 523, Not foil.)] 

(4) Where the right to relief in respect 
of which a further suit is brought did not 
exist at the date of the former suit, the 
rule does not apply. AIR 1922 Mad 413 
(414, 415) (DB) ** AIR 1927 Oudh 498 
(199) (DB) ** AIR 1934 Pat 515 (518) 
(DB) ** AIR 1968 Raj 51 (54): 1967 Raj 
LW 63 (DB) ** (1966) 1 Andh WR 364 
(366) ** AIR 1964 Mys 276 (276, 277): 1962 
Mys LJ (Supp) 316 ** AIR 1964 Raj 114 
(117): 1964 Raj LW 55 (DB) ** AIR 1960 
Mys 249 (252): 38 Mys LJ 347. 

(5) Where a mortgagee has asked for 
and obtained only a personal decree against 
the mortgagor for the mortgage amount, 
he may subsequently institute a suit for 
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sale in enforcement of the mortgage. AIR 
1940 Pat 283 (285, 286) (DB). 

(6) A plaintiff who sues for a relief to 
which he is not entitled is not debarred 
from suing for a relief to which he is 
entitled. AIR 1925 Lah 459 (460): 6 Lah 
384 (DB). 

[See also AIR 1968 Manipur 64 (67j. 
(Declaration obtained in previous suit — 
Subsequent suit for mere possession main¬ 
tainable — No need to pray for declaration 
again.)] 

(7) The relinquishment of his right by 
a plaintiff to sue for one of the reliefs 
need not be express, but may be implicit 
in his conduct AIR 1954 SC 352 (355): 
1955 SCR 99. 

(8) Suit for declaration that plaintiff is 
entitled to pension at higher rate — But 
arrears of pension upto date of suit at 
higher rate not claimed — Held, omission 
to claim arrears would not make declara¬ 
tory decree, if granted, meaningless o." 
infructuous because decree would create 
recurring cause of action for enhanced 
rate of pension for future also — Such 
suit was not barred by proviso to Sec¬ 
tion 42 or by Order 2, Rule 2 of Civil 
P. C. — Subsequent suit for arrears would 
however be barred under Order 2, Rule 2. 
AIR 1966 J and K 124 (125): 1966 Kash 
LJ 401. 

12. Suits for possession and rent.— ( 1 ) 

Where under a contract of lease, the lessee 
is bound to pay the rent at the stated 
periods, and on default, to deliver up pos¬ 
session to the lessor, and on such default 
occurring, lessor sues lessee for possession 
flist and then brings a subsequent suit for 
rent, the latter suit is barred. AIR 1914 
Bom 130 (130, 131): 38 Bom 444 (DB). 

[But see (1913) 35 All 512 (516) (FB) *• 
AIR 1952 All 344 (344) (DB) ** AIR 1922 
Lah 118 (119) (DB) ** (1909) 32 Mad 330 
(332, 333) (DB).] 

(2) Suit for recovery of arrears is not 
barred by suit for possession under Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 57 of 1947. AIR 1956 Bom 
102 (104). 

(3; Default clause in lease giving right 
to lessor to sue for ejectment and rent 
for unexpired period of lease at higher rate 
— Lessor suing for rent from date of 
default till date of suit and not exercising 
his right under default clause — Another 
suit by lessor on subsequent default for 
rent is not barred. AIR 1937 Sind 300 
(302): 32 Sind LR 80 (DB). 

(4) Where under a contract of lease with 
a default clause the lessor first sues for 
rent, and subsequently for ejectment, the 
latter suit is barred. AIR 1933 All 84 (85) 
(DB). 

(5) If the determination of tenancy is 
independent of default in payment of rent, 
a suit for rent will not bar a subsequent 
suit for possession, the causes of action 
for the two suits being different. AIR 
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1955 Trav-Co 170 (171) •• AIR 1951 Pat 
190 (193) (DB). 

(6) Where in a suit for possession of 
leased property on the ground of termina¬ 
tion of lease, the am ount of rent from the 
date of the suit to the date of the restora¬ 
tion of possession was also decreed, it was 
held that the decree, so far as it ordered 
payment of rent from the date of suit till 
the date of possession could not stand. 
AIR 1964 Assam 102 (105): ILR (1964) 16 
Assam 1,. 

IS. Suits for specific performance and 
other reliefs. — (1) Where A sues B for 
specific performance of an agreement to 
sell and subsequently on the basis of the 
same agreement sues for possession, the 
suit is barred. AIR 1955 Cal 402 (407) ** 

AIR 1950 All 415 (416): ILR (1952) 2 All 
657 (DB) •• AIR 1924 Mad 360 (361, 363): 
47 Mad 150 (DB) •• AIR 1920 Pat 89 (91): 
6 Pat L Jour 314 (DB). 

[But see AIR 1941 Bom 247 (249, 250): 
ILR (1941) Bom 361 (DB).] 

(2) Subsequent suit based on the convey¬ 
ance obtained in pursuance of the decree 
In the first suit, for specific performance 
to sell is not barred. AIR 1950 All 415 
(416): ILR (1952) 2 All 657 (DB) ** AIR 
1924 Mad 360 (363): 47 Mad 150 (DB) ** 
(1894) 18 Bom 537 (542) (DB) ** AIR 1960 
Cal 626 (630): 64 Cal WN 439 (DB). (The 
cause of action in a suit for specific per¬ 
formance of a contract to execute a docu¬ 
ment of transfer is not a cause of action 
for possession of land.) 

(3) Where A first sues for possession and 
later on for specific performance, both 
being based on the same agreement, the 
latter suit is barred. (1901) 24 Mad 491 
(503): 28 Ind App 221 (PC). 

(4) In a case where plaintiff is not en¬ 
titled to more than one relief in respect of 
the same cause of action and the first suit 
fails on the ground that such a suit does 
not lie, a second suit for proper relief is 
not barred. AIR 1925 Lah 459 (460): 6 
Lah 384 (DB). 

(5) Breach of contract for sale — Suit 
for specific performance — Damages for 
breach not claimed — Subsequent suit for 
damages is barred. AIR 1957 Andh Pra 
960 (961) ** (1966) 70 Cal WN 843 (850, 
852) ** AIR 1966 Mys 215 (217): (1965) 1 
Mys LJ 253 ** AIR 1963 Cal 468 (469). 

(6) V and R joint owners — V agreeing 
to sale his half share to plaintiff. V and R 
selling the whole property to deft. Plaintiff 
suing for specific performance and subse- 

S ient suit for partition against deft. — 
cld, the right to partition arose oniy 
when the plaintiff obtained ownership 
after the sale in consequence of the decree 
for specific performance — Hence, subse¬ 
quent suit for partition as based on a 
distinct cause of action was not barred 
under Order 2, Rule 2. (1967) 11 Law Rep 

266: (1967) 2 Mys LJ 70. 


(7) Applicability — Reliefs in both suits 
must arise from same cause of action —• 
Earlier suit for refund of earnest money 
— Subsequent suit for specific performance 
of contract of sale — Suit held not govern¬ 
ed by Order 2, Rule 2. AIR 1965 Madh Pra 
177 (179): 1965 MPLJ 829 (DB). 

14. Partition suits.— (1) A partition suit 
should include the entire divisible property 
of the parties and all the reliefs that could 
be claimed in a partition suit. AIR 1922 
Bom 119 (120): 46 Bom 327 (DB) ** AIR 
1935 Pat 80 (82) (DB) ** AIR 1961 Orissa 
111 (113): 27 Cut LT 43 (DB). 

(2) A joint Hindu family consisting of 
six brothers carried on various businesses, 
one of them being motor bus service busi¬ 
ness which was being managed by two 
brothers, defendants 1 and 2. In 1945, five 
brothers filed a suit for partition against 
their eldest brother. The suit was com¬ 
promised in March 1946 and by one of the 
terms of the compromise the parties had 
agreed to confine the taking of all accounts 
upto Uae end of March 1946. Regardless 
of the compromise the eldest brother com¬ 
menced a fresh suit in 1949 claiming share 
of the profits and assets of the motor busi¬ 
ness carried on by defendants 1 and 2 afler 
March 1946. It was held by the Supreme 
Court that the suit was founded on the 
same cause of action which he had relin¬ 
quished in the former suit and, therefore, 
the suit was barred. AIR 1954 SC 352 
(355): 1955 SCR 99. 

(3) A suit for damages for use and 
occupation during the period the partition 
suit was pending is based on a different 
cause of action. AIR 1920 Cal 537 (538) 
(DB). 

(4) When there is no omission on the 
plaintiff’s part to claim a certain relief, the 
mere fact that the final decree fails to 
grant such relief will not make this rule 
applicable. AIR 1935 Nag 137 (138): 31 
Nag LR 304 ** AIR 1957 Andh Pra 981 
(983). 

(5) Prior suit for partition on ground of 
plaintiff’s being legitimate son — Subse¬ 
quent suit on ground of his being illegiti¬ 
mate son not barred. AIR 1957 Mad 470 
(471): ILR (1957) Mad 968. 

(6) A separate suit for mesne profits in 

respect of income received by the co-sharer 
in possession subsequent to the institution 
of the prior suit for partition is maintain¬ 
able and Order 2. Rule 2 or Section 11 
would not bar such a suit for failure to 
include the claim for mesne profits in the 
partition suit. AIR 1963 Mad 402 (403): 

(1963) 1 Mad LJ 148. 

15. Mortgage suits.— (1) In a suit on 
mortgage neither the mortgage money, nor 
the security can be split up without the 
consent of the parties or permission of the 
Court. AIR 1955 Trav-Co 17 (17) ** AIR 
1931 Cal 806 (807). 

(2) In a suit for redemption, all claims 
between mortgagor and mortgagee should 
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be settled, and a separate suit for excess 
profits received by the mortgagee cannot 
be brought even though such profits may 
accrue after the institution of the suit. 
AIR 1957 Pat 446 (446, 447) (DB) ** 

(1908) 30 All 225 (227) (DB) ** AIR 1927 
Nag 302 (303) ** AIR 1920 Mad 531 (532) 
(DB) ** AIR 1936 Cal 200 (202). 

(3) In a suit for redemption of a mort- 
gage where the possession is with the mort¬ 
gagee, the mortgagor must include in his 
suit his claim for mesne profits upto the 
date of final decree and if he does not do 
so, a separate suit for mesne profits will be 
barred under Order 2, Rule 2. ILR (1966) 
Andh Pra 39 (65) (DB). 

(4) A separate suit is maintainable for 
the mesne profits accruing after the date of 
payment under the preliminary decree. 
AIR 1920 Pat 106 (106): 5 Pat L Jour 595 
(DB) ** AIR 1926 Cal 178 (178) (DB) ** 
AIR 1918 Mad 284 (284) (DB). 

(5) A subsequent suit for compensation 
for demolition of the mortgaged property 
by the mortgagee while in possession will 
be barred if such relief is not claimed in 
a prior suit for redemption. AIR 1954 Bom 
417 (418, 419): ILR (1954) Bom 1131. 

(6) Where a usufructuary mortgagee, 
being deprived of possession, sues for pos¬ 
session alone, he cannot, on his suit for 
possession being dismissed, sue for the 
mortgage money. AIR 1921 Lah 309 (310) 
(DB) ** AIR 1932 Lah 523 (524, 525) ** 
AIR 1926 Pat 87 (88, 89) (DB). 

(7) A prior suit for recovery of con¬ 
sideration by a usufructuary mortgagee 
would not bar a subsequent suit for posses¬ 
sion. AIR 1955 Mad 545 (546). 

(8) Where a mortgagee can at the end 

of the specified period either claim posses¬ 
sion of the property mortgaged or recover 
the mortgage amount with interest, the 
mortgagee’s failure, in a suit for possession, 
to claim the relief for recovery of the 
money due on the mortgage does not pre¬ 
clude him from seeking that relief in a sub¬ 
sequent suit. AIR 1939 Lah 112 (113) 

(DB) ** AIR 1951 Bom 167 (168, 169): ILR 
(1950) Bom 421 (DB). 

(9) Where a mortgagee on being dispos¬ 
sessed of the mortgaged property is en¬ 
titled, under the mortgage bond, to claim 
both the principal mortgage money as 
also compensation, the cause of action for 
both the reliefs is the same, namely, dis¬ 
possession. AIR 1955 Pat 297 (300) (DB). 

(10) Where the two suits are based on 
distinct causes of action, the second suit 
will not be barred although the claim to 
relief may arise out of the same mortgage. 
AIR 1954 Sau 93 (95) ** AIR 1953 Raj 59 
(65): ILR (1952) 2 Raj 919 (DB) ** (1904) 
27 Mad 102 (105). 

[But see AIR 1918 Lah 289 (290): 1918 
Pun Re No. 119 (DB).] 

(11) A secured creditor who limits his 
claim in a prior suit to the amount of 
valuation of the security made under Sec¬ 


tion 47 of the Provincial Insolvency Act is 
precluded from recovering any amount in 
excess of that valuation in a subsequent 
suit. AIR 1955 Andhra 152 (155, 156) (DB). 

(12) Mortgage of share in village — 
Mortgagee purchasing property under mort¬ 
gage decree — Mortgagor ejected from his 
sir land and other lands by lambardar- — 
Lambardar also obtaining possession ! of 
certain other lands — Mortgagee is entitled 
to a proportionate share in those lands — 
Omission to ask for sale of those lands in 
the mortgage suit does not bar his claim 
for partition under Order 2, R. 2. (1962) 

1 SCJ 158: (1961) 3 SCR 913 (922). (It is 
not necessary in a suit for sale to specify 
the lands in the possession of the mort¬ 
gagor specifically and they would pass on 
sale along with the share sold.) 

16. Other examples.— (1) A suit for a 
personal decree for maintenance bars a 
subsequent suit for declaring it a charge 
on property. AIR 1931 Mad 705 (707) ** 
AIR 1937 All 56 (57): ILR (1937) All 269 
(DB). 

(2) A suit for exclusive possession being 
dismissed, a second suit for joint posses¬ 
sion is barred. (1911) 11 Ind Cas 87 (88) 
(All). 

(3) Where there is an agreement to pay 
a debt partly in cash and partly by execut¬ 
ing a mortgage, a single suit must be 
brought for both the reliefs. (1901) 25 
Bom 161 (166) (DB). 

(4) A Court is not entitled suo motu 
to direct a plaintiff to make a relief upon 
the same cause of action which the plain¬ 
tiff omits to include in his plaint or inten¬ 
tionally relinquishes. 1957 All WR (HC) 
85 (86). 

(5) A suit by a lessee against his lessor 
for loss of income caused by his eviction 
before the expiry of the lease bars a suit 
for damages for breach of the covenant for 
quiet enjoyment. (1892) 2 Mad L Jour 190 
(199) (DB). 

(6) Prior suit for dissolution of partner¬ 
ship — Subsequent suit for possession — 
Held, suit for possession was not barred. 
(’62) 64 Pun LR 680. 

(7) Suit in respect of the property in 
the hands of the widow of the deceased 
owner in the capacity as heir to the deceas¬ 
ed bars a suit in respect of that property 
in the capacity of reversioner. AIR 1961 
Punj 322 (323, 324). 

17. Leave of Court.— (1) The leave 

under sub-r. (3) need not be express but 
may be inferred from the circumstances of 
the case. AIR 1921 Pat 193 (195): 6 Pat L 
Jour 373 (FB) ** AIR 1938 Mad 865 (876, 
877) (DB). T 

(2) The competence of the Court to grant 

leave is not affected by the value of the 
relief sought to be omitted. (1910) 33 All 

244 (246) (DB) ** AIR 1938 Rang 290 
(292). 

(3) Court’s power to grant leave is com'" 
fined to reliefs only and does not extend to 
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allowing a splitting up of claim. AIR 191< ri 
Cal 841 (843, 844): 43 Cal 95 (DB). A. 

(4) Where a plaintiff in his suit for 
specific performance of an agreement for ci 
sale simpliciter omits to sue for possession oi 
of the property, which is situate outside the is 
Jurisdiction of the High Court, in order to fj 
get an adjudication by the High Court, the A 

High Court will not grant leave in respect I] 

of possession of the property. AIR 1955 Cal (; 

402 (408). ^ . A 

( 6 ) Leave under this rule may be obtain- 9 

ed after the first hearing; it is not necessary o 

that the application for leave should pre- q 

cede or accompany the plaint in the suit. e 

AIR 1938 Mad 979 (982): ILR (1939) Mad I 

317. . ( 

18. Identity of the parties necessary In * 
both the suits.— (1) In order that the rule ] 
may apply, the two suits must be between 1 
the same parties or between persons ] 
cl aiming through the same parties. AIR * 

1947 Cal 11 (14): ILR (1946) 2 Cal 605 } 

(DB) ** AIR 1929 Mad 96 (103) (DB) ** . 

AIR 1919 All 270 (271): 41 All 583 (DB) •• . 

AIR 1920 Bom 90 (93): 44 Bom 352 (DB) ] 
•• ILR (1967) Guj 545: 8 Guj LR 677 •* 
1961 MPLJ 602. 

(2) Rule does not apply where same per* 

sons sue or are sued in different capacities 
In the two suits. AIR 1954 Trav-Co 384 
(387) (DB) ** AIR 1936 All 422 (429) 

(DB. _ 

(3) The fact that some of the plaintiffs 
or defendants in the former suit are not 
parties to the subsequent suit does not 
make this rule < inapplicable. AIR 1955 
Andhra 194 (197) ** AIR 1942 All 122 
(126): ILR (1942) All 103 (DB). 

(4) Where the first suit is against A and 
the second suit is against A and B, the bar 
under this rule will apply so far as A 
b concerned, but it will not apply in the 
case of B. AIR 1947 Cal 11 (14): ILR 
(1946) 2 Cal 605 (DB). 

• (6) Although this rule does not operate 
M a bar if the second suit is against a 
different party, the second suit may be bar¬ 
red on the principle of the merger of the 
cause of action in the judgment. But in 
order that this principle may apply the 
previous suit must have included the claim 
in the second suit. Otherwise, the second 
•nit will not be barred under this principle* 
AIR 1947 Cal 11 (14): ILR (1946) 2 Cal 605 
(DB). , 

19. Previous suit must have been decid¬ 
ed on merits. — (1) Where a suit is dis - 
missed under Order 9, Rule 8 for plaintiff s 
default, a fresh suit on the same cause 
of action will be barred under Order 9, 
Rule 9. AIR 1948 Cal 360 (368) (DB). 

(2) Where a previous suit has been dis¬ 
missed on the ground of a formal defect in 
the frame of the suit the bar of this rule 
does not apply. AIR 1930 Lah 634 (635). 

(3) Where a claim or relief was included 
In the previous suit but the Court expressly 
left the matters undecided, a subsequent 


suit in respect of such claim or relief is- 
not barred AIR 1931 Mad 830 (832) 

AIR 1915 Lah 303 (304). 

20. Rule does not apply to different 
causes of action.— (1) The rule does not 
operate as a bar when the subsequeut suit 
is based on a cause of action different 
from that on which the first suit was based. 
AIR 1949 PC 78 (83, 84): 75 Ind App 121. 
ILR (1948) All 571 ** AIR 1958 Cal 377 
f3931 * (1958) 62 Cal WN 759 (764) 

AIR 1957 Mad 470 (471): ILR (1957) Mad 
968. (Prior suit for partition on ground 
of plaintiff’s being legitimate son — Subse¬ 
quent suit on ground of his being illegiti¬ 
mate son is not barred.), ** AIR 1957 Andh 
Pra 76 (78) ** AIR 1956 Cal 570 (573) 
(DB) ** AIR 1968 Andh Pra 41 (44) (DB) 

** AIR 1968 Mad 226 (228): (1967) 2 Mad 
it 490 ** AIR 1964 Bom 42 (43): 65 Bom 
LR 588 ** AIR 1964 Raj 114 ( 116 ): 1964 
Raj LW 55 (DB) *• ILR (1961) 2 All 606 

possession 9 on basiTof “ale' died -^Decree 
— Execution — Subsequent suit for rectifi¬ 
ed™ of mistake^ sale^dee^ - Not 

Lj rI 226: ILR (1961) Madh Pra 41 ®’* 7 £ IR 
1960 Mys 304 (308, 309): 38 Mys LJ 875. 

(2) Order 2, Rule 2 does not require that 

the plaintiff must unite in the same suit 
all the causes of action which he m y 
have against the defendant AIR R J 

114 (116, 117): 1964 Raj LW 55 (DB). 

(3) Where suits are based on different 
causes of action, the rule will not apply 
although they arise from same transaction. 
AIR 1957 Orissa 191 (193, 194): ILR (1957) 
Cut 605. (Previous suit for declaration 
that plaintiff was validly adopted Sub¬ 
sequent suit for declaration that deed of 
adoption in favour of defendant was; not 
valid.) ** AIR 1955 Trav-Co 170 (171) 

A*TR 1949 Nag 195 (197): ILR (1948) Nag 
780 (DB)** (1966) 1 Andh LT 251 (254): 
( 1966 ) 2 Andh WR 253. (Where the two 

i suits were based on title but required 
l evidence for avoiding the sale in one c f^ e 
- Ind the will in another it was held that the 
i two suits were based not only on dif- 
i ferent sets of facts but entirely on different 

a Ca [I e ee also" (1961) 2 All 606.1 
i ( 4 ) Where a plaint is returned for pre- 

sentation to the proper Court, a cause of 
5 action arising after the original presenta¬ 
tion of the plaint should be deemed to 
I- have arisen subsequent to the previous 
^ suit AIR 1940 PC 70 (73): 67 Ind App 
; s 179- ILR (1940) Kar (PC) 149: ILR (1940) 

se Lah 330 ** AIR 1925 Na S 54 (56. 57). 

9» ( 5 ) Where different properties had been 

claimed to have been acquired in different 
s “ manners and by distinct incidents obvious- 
in ly there can be no one cause of action 
;\ e covering all the items of properties. (1960) 
ed ^ Orissa JD 359. 

;ly 21. First suit for possession, second for 
nt mesne profits. — (1) A suit for possession 
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does not bar a subsequent suit for mesne 
profits accrued before the first suit. AIR 
J?® 1 Trav-Co 14 (16, 17): 1950 Trav-Co LR 

ti 6 JE5 ^ 1958 > 62 Cal WN 759 (764) 
♦* (1962) 66 Cal WN 692 (DB) ** ILR 

(1959) 2 Cal 476: 62 Cal WN 759. 

[But see AIR* 1942 Bom 338 (339): ILR 

!J?- 3) ™? m ,^ 49 i DB) ** (*895) 17 All 533 
(53o, 536) (DB).J 

(2) A separate suit for mesne profits 
accruing after the institution of a prior 
suit for possession is maintainable. AIR 
1954 Orissa 202 (204): ILR (1954) Cut 232 
** AIR 1958 Assam 67 (69): ILR (1956) 8 
Assam 177 (DB). (Claim for pendente lite 
mesne profits would not be hit by Order 2. 
Rule 2.) ** AIR 1954 Trav-Co 377 (380) ** 
AIR 1931 All 429 (432): 53 All 951 (SB) *• 
AIR 1966 Madh Pra 186 (188): 1965 Jab LJ 
1012 ** 62 Cal WN 759: ILR (1959) 2 Cal 

AU [B 597 TSb)? 1927 ^ 716 <716> 717)1 49 

(3) A claim for mesne profits c ann ot 
itself be split up and the plaintiff should 
include the whole of the mesne profits 
accrued due at the time of the suit. (1886) 
12 Cal 482 (484) (PC). 

[See however AIR 1923 Cal 371 (372, 373) 
(DB) .3 

(4) A suit for mesne profits alone is no 
bar to a subsequent suit for possession. 
(1883) 9 Cal 283 (287, 288) (DB) *• (1909) 

1 Ind Cas 644 (645) (DB) (Mad). 

[But see AIR 1953 Madh B 161 (162): 
ILR (1952) Madh B 378 ** AIR 1940 All 
524 (524): ILR (1940) All 781 (DB) ** AIR 
1966 Andh Pra 325 (327): (1965) 2 Andh 
WR 226 (DB). (Cause of action for re¬ 
covery of immovable property is distinct 
from that for mesne profits.)] 


22. Other examples of different causes 
of action. — (1) A suit by a Mahomed an 
widow for dower does not bar a suit by 
her for declaration of her right to possess 
her husband’s estate for her life, in accord¬ 
ance with a local custom. (1894) 21 Cal 
157 (163): 20 Ind App 155 (PC). 

(2) A suit by Hindu reversioners for 
injunction restraining alienations by a 
Hindu widow is no bar to a suit for 
declaration that a gift by the widow is 
inoperative. (1889) 16 Cal 98 (102): 15 
Ind App 156 (PC). 


(3) Each alienation of a joint family pro¬ 

perty by a Hindu widow gives rise to a 
distinct and separate cause of action and 
a suit by a reversioner to set aside an 
alienation of a property not included in a 
previous suit is not barred by Order 2, 
Rule 2. (1968) 2 Andh LT 204 (DB). 

(4) A suit for possession of land held 
under a will wrongfully deprived of, is 
no bar to a suit for personal property under 
the will. (1885) 8 Mad 520 (524): 12 Ind 
App 116 (PC). 

(5) A suit for the wrongful conversion 
of goods given in a will is no bar to a 
suit to obtain payment of the legacies with¬ 


out any claim in respect of any of the 
goods to which the former suit related. 
AIR 1925 PC 105 (108): 48 Mad 312: 52 
Ind App 214. 

(6) A suit by a Hindu daughter to 
establish her title to her father’s estate as 
heir in reversion on her mother’s death is 
no bar to a suit for possession of a speci¬ 
fic portion of the estate. AIR 1929 PC 166 
(169): 56 Ind App 267: 51 All 439. 

(7) A suit to eject the defendant on the 
basis of a lease is no bar to a suit based 
on title. AIR 1949 Pat 358 (360): 27 Pat 
751 (DB). 

(8) For other instances, see the under* 

mentioned cases: AIR 1957 Andh Pra 76 
(78). (Plaintiff’s -cause of action to sue as 
a sub-partner of the defendant and demand 
an account from him as such sub-partner 
is different from the cause of action on 
which he based his earlier suit which was 
that the plaintiff was a partner along with 
the defendant and another and was entitled 
to she for dissolution of the firm.) ** ILR 
(1955) Punj 395 (401). (Suit for declara¬ 
tion in regard to half portion of vacant 
site — Claim based on allegation that plain¬ 
tiffs were in possession as heirs of one of 
their collaterals — Subsequent suit for 
possession of other portion of site — 
Plaintiffs claiming through their respective 
grandfathers — Causes of action in two 
suits held were distinct and hence subse¬ 
quent suit was not barred under Order 2 
Rule 2.) •• (1909) 31 All 557 (571): 36 Ind 
App 210: 13 Oudh Cas 183 (PC). (First 
suit for share inherited from sister no bar 
to suit for share inherited from father.) *• 
(1882) 8 Cal 483 (514) (FB). (Decree 

declaring right to accounts is no bar to suit 
for amount found due on adjustment of 
accounts.) ** (1901) 24 Mad 147 (157): 27 
Ind App 151 (PC). (Suit for partition by 
younger brother of zamindar dismissed as 
the property was impartible — Suit for 
maintenance not barred.) •• AIR 1968 Mad 
226 (228, 229): (1967) 2 Mad LJ 490. (Con¬ 
veyance in discharge of mortgage -— Con¬ 
veyance set aside — Suit for damages and 
recovery of money — Failure of suit — 
Suit on original mortgage — Held, suits 
were not cumulative nor the cause of 
action identical — The suit was not bar* 

ao* AIR 1968 . Ra J 61 (54): 1967 Raj 

i- (DB). (First suit on apprehension 
of ^ alienation of family property — Second 
suit on actual damage to the proprietary 
rights of the plaintiff — Held, the two 
suito were based on distinct cause of 
actum.) ** 8 Guj LR 677: ILR (1967) Guj 
645. (The mere fact that two of the par¬ 
ties to the subsequent rent-note were also 
parties to the earlier rent-note of 1951, or 
that the property and the rent for the pro¬ 
perty was the same, could not make the 
right to action in any way the same or 
identical, so as to justify the plaintiff to 
joint both the causes of action in the ear* 
her suit.) •• ILR (1966) 1 Cal 669. (Prevf- 
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ous suit based on threat of unlawful dis¬ 
possession — No question of title involv¬ 
ed — Subsequent suit based on title and 
for affirmation of possession and per¬ 
manent injunction — As the present cause 
of action was not existent at the time of 
the previous suit, the subsequent suit is not 
barred under Order 2, Rule 2.) ** 78 
Mad LW 172: ILR (1965) 1 Mad 254. (Suit 
for recovery of possession of property 
transferred under agreement of sale exe¬ 
cuted by guardian of plaintiff — Earlier 
suit filed by plaintiff’s guardian in respect 
of trespass and encroachment on property, 
cannot operate as bar under Rule 2 — As 
reliefs in two suits flow out of entirely 
different causes of action, rule cannot 
apply.) ** AIR 1964 All 531 (533): 1964 
All WR (HC) 329. (Dismissal of earlier 
suit for declaration of title — Second suit 
for joint possession — Not barred.) •• 
AIR 1964 Guj 174 (178): (1964) 5 Guj LR 
678. (Cause of action for suit for declara¬ 
tion that certain sale deed by deceased was 
fictitious, is different from cause of action 
for suit for administration of properties of 
the deceased.) ** AIR 1964 Pat 452 (455). 
(Where the earlier suit was for redemption 
of a mortgage in respect of a few Kathas 
while the subsequent suit was for declara¬ 
tion of title to the entire area and for 
ejectment of the trespasser therefrom 
Held, that the causes of action in two 
suits were different and the bar under 
Order 2, Rule 2 did not apply.) •• 63 Bom 
LR 269: 1960 Nag LJ 765. (The cause of 
action for claiming the mesne profits for 
each successive year thus arise separately 
in each year when the defendants wrong¬ 
fully receive the profits. It is open for 
the plaintiff to file a suit for mesne pro¬ 
fits in respect of each year. Order 2, R. 2, 
y;®™ “ ot apply to such cases.) •* AIR 
1959 All 33 (37): 1958 All WR (HC) 675. 
(First suit for injunction restraining ten¬ 
ant from making alteration — Notice pend- 
ing suit, treating forfeiture as determining 
lease «—• Second suit for ejectment — Not 
barred.) •• (1959) 2 Andh WR 7: 1960 
Andh LT 118. (Suit for possession — 
ueit. not in possession — Final decision 
7T P e i l - .trespassing upon the land after 
final decision — Subsequent suit for pos« 
session against deft, not barred.) ** AIR 
1959 Mys 244 (250): 37 Mys LJ 581. (Pre¬ 
vious suit on the allegation that wall was 
exclusively owned by plaintiff — Decision 
that it was joint — Subsequent suit on the 
basis of joint ownership — Cause of ac¬ 
tion held different.) ** AIR 1959 Mvs 227 
(230, 232): 37 Mys LJ 412. (First suit for 
declaration of status of adopted son and 

for shikmidari — Decision that plaintiff 
was adopted son but was out of possession 
Second suit for possession not barred 
as the cause of action was distinct.) •* 
AIR 1959 Mys 173 (174): 35 Mys LJ 266. 
(Previous suit for injunction against threat 
ot dispossession — Subsequent suit for pos¬ 


session — Cause of action different — Suit 
not barred.) 

[See also AIR 1959 Tripura 19 (21). 

(That the lands being quite different, 
differently recorded in the land records 
and separately assessed to rent it was open 

to sue separately even if 
the trespass was committed in the course 
of the same transaction.)] 

23. “Shall not afterwards sue.*’— (1) 
The omission of a portion of a claim or 
the omission to ask for a relief does not 
affect the maintainability of the suit but 
bars only subsequent proceedings in res¬ 
pect of them. AIR 1951 Pat 556 (557): 30 
Pat 406 (DB) ILR (1951) 2 Cal 413 

JfJ}) AIR 1938 Mad 979 < 981 » 982 ) : ILR 

(1939) Mad 317. 

(2) There is difference of opinion where 
two suits are filed simultaneously as to 
which of the two suits is barred : 

(a) Suit which bears the later n umb er 
should be presumed to have been 
filed later and should be held as 
paired. (1894) 16 All 165 (172, 173) 

(b) Plaintiff in such a case should be 
given an option to choose as to 
which of the two suits should be 
dismissed. AIR 1926 Mad 934 (936): 
49 Mad 969 (DB). 

fc) The question of option will properly 
arise only where the plaintiff proves 
that both the plaints were presented 
simultaneously and in the absence 
of evidence to that effect, it must be 
presumed that the suits were present¬ 
ed and admitted in the order in 
y^ch they were numbered. AIR 
1952 Him Pra & B 28 (30, 31). 

(Obiter.) 

(d) In such a case, the Court can, under 
its inherent powers, consolidate the 
two siuts and not dismiss one of 
S offending against this rule. 

# R 1 943 Bom 12 < 17 » 18 > : ILR 

(1943) Bom 104 (DB) •• AIR 1959 
Tnpura 19 (21). 

(e) The principle of consolidation will 
not apply where the suits are simul- 
taneously filed in a Court which 
has no pecuniary jurisdiction to try 
the consolidated suits. AIR 1952 
Him Pra and B 28 (30). 

b ?f P nder the rule will apply 
lo a later suit though instituted during the 

ffi/ygL (BB > T . AIR 1963 Madh Pra 51 

suit* * 102 (p B )- (Where two 

suits are instituted on the same day, in 

the absence of anything to prove otherwise. 

Vie numbers assigned to the suits must 

determine which is the previously instituted 

P °. i ? t ? f thne for the Purpose of 
determining the bar under the rule is the 

da *® 2. f tBe institution of the suit. AIR 
1954 Bom 125 (128): ILR (1954) Bom 
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R. 3. Joinder of causes of action.—(1) Save as otherwise provided, a 
plaintiff may unite in the same suit several causes of action against the same 
defendant, or the same defendants jointly; and any p laintiff *; having causes of 
action in which they are jointly interested against the same defendant or the same 
defendants jointly may unite such causes of action in the same suit. 

(2) Where causes of action are united, the jurisdiction of the Court as regards 
the suit shall depend on the amount or value of the aggregate subject-matters at 
the date of instituting the suit. 

[1882, S. 45, paras 1 and 3; 18Z?7, S. 45; R. S. C., O. 18, R. 1. See S. 99 
and Rr. 4 to 6 below.] 


Order 2, Rule 2 — Note 23 (contd.) 

(5) The bar of the rule applies only to 
a later suit. It does not apply to any 
other remedy open to the plaintiff. AIR 
1919 Sind 79 (79): 13 Sind LR 153 (DB) 
** AIR 1958 Cal 377 (393). 

(6) The burden of establishing a bar 

under this rule is on the defendant. AIR 
1955 Trav-Co 170 (171) ** AIR 1927 Lah 
840 (840, 841). (20 Cal 716, Followed.) *• 

AIR 1933 All 852 (853). 

(7) Court is not bound to take up the 
point of bar under this rule proprio motu. 
AIR 1915 Lah 285 (286) (DB). 

(8) The objection under the rule cannot 
be raised for the first time in appeal ex¬ 
cept on terms which would indemnify the 
other side for the omission to take it as a 
preliminary point in suit. (1911) 38 Cal 
629: 6 Low Bur Rul 18: 38 Ind App 140 
(PC) *♦ AIR 1955 Mad 545 (546). 

[But see AIR 1932 All 510 (511): 54 All 
65 (68) (DB). (Plea allowed in appeal as 
being one of law.)] 

24. Set-off. — (i) If the defendant omits 
any portion of the claim he is entitled to 
make by way of set-off, he cannot subse¬ 
quently sue in respect of it. AIR 1955 
Orissa 6 (10, 11): 1955 Cri L Jour 162 
(DB) ** AIR 1942 Mad 580 (581): ILR 
(1942) Mad 835 (DB) ** (1905) 32 Cal 654 
(657) (DB). 

(2) A defendant pleading a set-off is 
under no greater disability than is imposed 
by Order 2, Rule 2 on a plaintiff. AIR 
1957 Andh Pra 896 (897). 

25. Plea In defence not barred.— (1) 

The rule does not bar a plea in defence. 
AIR 1940 Lah 166 (168, 169) ** AIR 1933 
Bom 51 (55): 57 Bom 346 (DB) ** AIR 
1936 Mad 473 (476) (DB) ** (1966) 1 Andh 
WR 364 (366). 

(2) As the plea is a technical bar it has 
to be established and cannot he presumed 
merely on the basis of inferential reason¬ 
ing. AIR 1964 SC 1810 (1812, 1813): (1964) 
7 SCR 831 ** AIR 1967 Pat 423: 1967 BLJR 
445 (FB). 

(3) A plea of a bar under Order 2, R. 2, 

Civil P. C. can be established only if the 
defendant files in evidence the pleading in 
the previous suit and thereby proves to 
the Court the identity of the causes of ac¬ 
tion in the two suits. AIR 1964 SC 
1810 (1812, 1813): (1964) 7 SCR 831 

** AIR 1967 Pat 423 (424): 1967 BLJR 


445 (FB) ** AIR 1959 Mys 227: 37 Mys 
LJ 412 (DB). 

[OVERRULED on another point in AIR 
1963 Mys 1 (FB).] 

(4) Previous suit having been withdrawn 
with leave to trying a fresh one the ob¬ 
jection under Order 2, Rule 2 is no longer 
available to the defendant. (1963) 65 Pun 
LR 838. 

26. Insolvency proceedings, not suits.— 

(1) The rule does not enable the Official 
Assignee to apply to the Insolvency Court 
for a declaration that the right of a cer¬ 
tain creditor of the insolvent to sue for 
a certain debt is barred. AIR 1925 Mad 
1120 (1120, 1121): 48 Mad 703 (DB). 

27. Application to sue In forma paupe- 1 
rls.— (1) Where an application to sue 
in forma pauperis has been rejected it does 
not amount to a suit and the provisions of 
this rule do not apply to it. (1899) 21 All 
359 (360, 361) (DB). 

28. Amendment of plaint.— (1) The rule 

does not preclude the amendment of 
plaint by the addition of the claim which 
had been omitted. AIR 1940 PC 70 (73): 
67 Ind App 179: ELR (1940) Kar (PC) 149: 
ILR (1940) Lah 339. 


29. Writ petition. — (1) Court giving in¬ 

correct interpretation to Order 2, Rule 2, 
Civil P. C. and dismissing suit on ground 
that it was barred under that rule — Error 
apparent on face of record — Held, that 
Court having failed to exercise jurisdiction 
in not deciding suit on merits writ applica¬ 
tion could be allowed. AIR 1964 Raj 114 
(118): 1964. Raj LW 55 (DB). 


ORDER 2, RULE 3 — SYNOPSIS 

1. Scope. ' 

2. “Save as otherwise provided.” 

S. The rule presupposes several causes 
of action. 

4. Alternative reliefs. 

5. One plaintiff, one defendant, several 

causes of action. 

6. One plaintiff, two or more defendants 

— Causes of action Joint against all 
the defendants. __ 

7. Misjoinder of defendants and causes 

of action. 

8. Conspiracy to commit wrong or breach 

of contract. 

9. Two or more plaintiffs, one defendant 

— Plaintiffs Jointly Interested In the 
causes of action. 
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10. Misjoinder of plaintiffs and causes of 

action. 

11. Misjoinder of parties and causes of ac¬ 

tion. 

12. Procedure in eases of misjoinder. 

13. Addition of unnecessary parties. 

14. Jurisdiction. 

15. Revision. 

1. Scope. — (1) Order 2, Rule 3 must 

be read with Order 1, Rules 1 and 3. AIR 
1918 Cal 858 (859): 45 Cal 111 (DB). 

(2) A plaintiff may not only join differ¬ 

ent causes of action against the same de¬ 
fendant or the same defendants as provided 
in this rule but he may also join different 
causes of action against different defend¬ 
ants if he is able to bring his case with¬ 
in the purview of Order 1, Rule 3. AIR 
1941 Oudh 56 (59): 16 Luck 113 ** Madh 

BLJ 1954 HCR 1233 (1235) ** AIR 1926 
Sind 66 (68)': 19 Sind LR 395 (DB) ** 
AIR 1964 Guj 174 (177): (1964) 5 Guj LR 
678. (Administration suit and prayer for 
declaring sale deed executed by deceased 
as sham.) 

(3) For the application of Order 1, R. 3 
and Order 2, Rule 3, there must be some 
“common question of law or fact” and 
also “the same act or transaction or the 
same series of acts or transactions” in res¬ 
pect of which or out of which the alleged 
right to relief arises. AIR 1953 Cal 185 
(186, 187): ILR (1954) 1 Cal 154 (DB). 

(4) No question of convenience or in¬ 
convenience is material under Order 2, 
Rule 3. AIR 1954 All 455 (455). 

(5) Several causes of action properly 

joined under this rule — Court can still 
hold separate trials of different issues 
whenever necessary.* AIR 1954 All 455 
(455) ** (1911) 10 Ind Cas 48 (48, 49) 

(Lah) ** AIR 1918 Cal 858 (860): 45 Cal 
111 (DB). 


# (6) Question of misjoinder must be de¬ 
cided on allegations in plaint and not on 
what is found to be correct ult im ately. 
(1905) 27 All 564(566) (DB) •• AIR 1919 
Pat 381 (382, 383) (DB) ** AIR 1925 Bom 
342 ( 342) (DB) •• AIR 1918 Cal 858 (861): 
45 Cal 111 (DB) *• 1959 Ker LT 849. 

jp The provisions of this rule have been 
held to be applicable to writ application 
under Article 226 by virtue of Section 141. 

Andh Pra 16 U 7 ): (1957) 

Andh Pra 678 (DB). 

(8) Petition for divorce against wife 
on ground of adultery — Claim for dam¬ 
ages against adulteror cannot b e joined — 
Section 21 of Hindu Marriage Act does not 
make Order 2, Rules 2 and 3 applicable 

!®* u ® h cases- AIR 1963 Guj 152 (152, 153): 
(1964) 4 Guj LR 514. 


«iI B tt/ ee , AIR 1964 Andh Pra 308 < 312 

313, 314): (1964) 1 Andh WR 389. (Bui 
rules framed by Andhra Pradesh High 


[VoL 3.] 3 A. M. 9 


Court, Rule 9 allows such joinder of 
parties and causes of action.)] 

(9) If causes of action are separate, a 
single petition against the same defend¬ 
ant is not maintainable, even if a common 
question of law is involved. AIR 1962 
Tripura 7 (10). 

(10) Decree satisfied by one of joint 
judgment debtors by making several pay¬ 
ments—Each payment gives rise to a sepa¬ 
rate cause of action—In a suit for contri¬ 
bution for excess payment, limitation will 
run separately for each payment. 1963 
Ker LT 884. 

2. “Save as otherwise provided.”— ( 1 ) 

Order 2, Rule 3 is to be applied subject to 
any other provisions of law to the con¬ 
trary such as Rules 4 and 5 of this Order. 
AIR 1925 Pat 674 (675) (DB). 

(2) Order 2, Rule 3 is also subject to 
the general principles of pleading, and a 
plaintiff cannot, on the authority of this 
rule, claim on alternative titles which arise 
out of inconsistent facts though he may 
claim even on inconsistent titles. AIR 1925 
Pat 674 (675) (DB). 


3. 1 lie rule presupposes several causes 

of action.— ( 1 ) This rule enables joinder 

of several causes of action in one suit 
subject to certain restrictions. AIR 1940 

(DB) 579 * 579 * ** (1902) 24 AU 358 ( 36 °) 

(2) The rule presupposes that there are 
several causes of action to be united in 
a single suit; so where there is really but 
a single cause of action no question of 
misjoinder arises. (1902) 29 Cal 257 (259) 
(DB) ** (1894) 16 All 359 (361) (DB) ** 
AIR 1929 Bom 51 (53) (DB). 

(3) A joinder of several reliefs is not a 
joinder of several causes of action, in a 
suit based on a single cause of action. AIR 
1929 Bom 51 (53) (DB). 

(4) An ancillary relief claimed in a suit 

does not amount to a distinct cause of 
action. (1906) 29 Mad 29 (31) (DB) ** 
AIR 1915 Mad 217 (220) (DB) ** AIR 1924 
Pat 65 (66) (DB). 

4. Alternative reliefs.— (l) Alternative 
reliefs may be claimed either on the same 
cause of action against different defendants 
or on different causes of action against the 
same defendant or defendants. The former 
class of cases is provided for in Order 1, 
Rule 3. Order 2, Rule 3 deals with the 
latter class of cases. AIR 1948 Nae 32 

< 1947 ) 288 ** AIR 1924 Pat 

280 (282) (DB) ** AIR 1924 Mad 520 (521). 

(2) Where the two reliefs claimed in the 
alternative were interlinked there was no 
question of putting the plaintiffs on elec¬ 
tion to choose between the two reliefs. 
There was no misjoinder of causes of ac- 

l*£ n - AIR 1965 Orissa 108 (110): 31 Cut 
Lf 61. 


( 3 ) Hindu Law — Madras School _ 

Alienation by one of the coparceners of 
nis share — Suit for partition by alienee 
Title of alienee to partition of property 
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alienated found defective — Claim by 
alienee for reimbursement of price of pro¬ 
portionate portion not main t ainab le. AIR 
1961 Mad 405 (407): 74 Mad LW 16. 

6 . One plaintiff, one defendant, several 
causes of action.— (l) Order 2, Rule 3 
authorises a plaintiff to unite several 
causes of action against a single defendant. 
AIR 1955 All 112 (113): ILR (1955) 1 All 
861 (FB) ** AIR 1949 Bom 351 (355): ILR 
(1949) Bom 620 ** 52 Cal WN 316 (318) 
** AIR 1947 Nag 86 (87): ILR (1947) Nag 
159 ** AIR 1963 Bom 173 (175): 64 Bom 
LR 765 (DB). (Composite application 

under Sections 397 and 398 of Companies 
Act, 1956.) 

(2) If all the causes of action cannot be 
conveniently tried together, an order may 
be made directing separate trials of the 
same. AIR 1954 All 455 (455) ** AIR 1942 
All 387 (389): ILR (1942) All 862 (DB). 

(3) Joinder of numerous causes of ac¬ 
tion amounting to an abuse of the process 
of the Court is not contemplated by this 
rule. AIR 1935 Rang 209 (210) (DB). 

(4) A person who is made a defendant 
in dilferent capacities is not the “same 
defendant' 1 within the meaning of this 
rule. AIR 1928 Mad 764 (769) (DB). 

6. One plaintiff, two or more defendants 
— Causes of action joint against all the 
defendants.— (1) For applicability of the 

rule defendants must be jointly liable in 
respect of each and every one of the causes 
of action sought to be joined. AIR 1948 
Nag 181 (181): ILR (1947) Nag 623 ** 

(1909) 34 Bom 358 (367) ** (1883) 5 All 
163 (171) (FB). 

(2) For applicability of the rule it is 
not necessary, that each of such defend¬ 
ants should be interested in all the reliefs 
claimed provided they are interested joint¬ 
ly in the main questions raised in the liti¬ 
gation. (1884) 6 All 106 (108) (DB) ** 
(1909) 34 Bom 358 (368). 

(3) Where several defendants are sued 
for refund of monies by each under a 
wrong order for rateable distribution, there 
is no misjoinder. (1886) 13 Cal 159 (162) 
(DB) ** (1897) 1897 Pun Re No. 43, p. 195 
(199) (DB). 

(4) Where there is only a single cause 
of action against several defendants there 
can be no misjoinder of causes of action. 
(1908) 30 All 560 (562) (FB) ** (1883) 9 
Cal 763 (764, 765) (DB). 

(5) Where possession is claimed against 
A and also against persons holding by de¬ 
rivative titles under A, the cause of action 
is a single one and there is no misjoinder. 
AIR 1948 Sind 95 (96): ILR (1947) Kar 
86 (DB) ** (1902) 29 Cal 871 (880, 881) ** 
(1909; 33 Bom 293 (305) (DB). 

(6) Where a reversioner sues to set aside 
the alienations by a Hindu widow in favour 
of several defendants, the suit is not bad 
for misjoinder. AIR 1914 All 393 (394): 36 
All 406 (DB) ** AIR 1916 Bom 310 (311 
312): 40 Bom 351 (DB) ** (1910) 6 Ind Cas 


248 (249) (DB) (Cal) ** (1921) 59 
Ind_ Cas 522 (522) (DB) (Lah). 

(7) A suit by a member of a Hindu 

joi 11 * family to set aside a number of 
alienations made by the man ager of the 
family and impleading all the alienees as 
defendants is not bad for misjoinder of 
causes of action. AIR 1941 All 209 (211): 
ILR (1941) All 370. - * 

(8) Joinder of causes of action on the 
mortgage of joint family property and on 
promissory note executed by head of the 
family was held permissible under this 
Rule. (1963) Mys LJ (Sup) 121 (DB). 

(9) In a partition suit, where assets in 
possession of defendant were involved 
along with other assets of the deceased, 
held that there was no misjoinder of 
causes of action or parties. 1959 Ker LT 
849. 

7. Misjoinder of defendants and causes 

action.— (1) A suit against several de¬ 

fendants on causes of action accrued 
against each of them separately and in 
respect of which they are not jointly liable 
is bad for misjoinder. AIR 1950 Cal 128 
(128, 129). (Suit for accounts.) ** ILR 
(1953) 1 Cal 15 (18). (Partition suit.) ** 
(1883) 5 All 163 (171) (FB)** AIR 1966 
Punj 344 (347): ILR (1966) 1 Punj 803. 

(Composite election petition challenging 
election of Sarpanch and Panch.) ** (1965) 
2 Mad LJ 502. (Suit against maker of pro¬ 
missory note and guarantor.) 

(2) Where a single suit was filed to eject 
several tenants in possession of different 
parcels of the land of the plaintiff it was 
held that the plaintiff should have brought 
separate suits against the several tenants. 
AIR 1920 PC 67 (67, 70): 43 Mad 567: 47 
Ind App 76. 

(3) A single suit for possession against 
several trespassers on different parcels of 
land is not maintainable. AIR 1947 Cal 
374 (378): ILR (1947) 1 Cal 559 (DB) ** 
AIR 1918 All 425. (426): 40 All 1- (DB). 

(4) Suit for money due on bond execut¬ 

ed by first defendant — Other defendants 
joined on ground that they had colluded 
with first defendant in taking assignments 
of his property to defraud plaintiff. Held, 
there was misjoinder. (1867) 11 Moo Ind 

App 468 (473) (PC). . ? 

(5) In suits on contracts, strangers to the 

contract having distinct interests by them¬ 
selves cannot be joined. (1911) 12 Ind Cas 
813 (822) (DB) (Bom) ** AIR 1918 Mad 

681 (687): 40 Mad 365 (FB). 

(6) Plaintiff and defendants holding 
separate accounts in touzi — Default in 
kist of revenue in respect of separate ac¬ 
counts of defendants — Plaintiffs deposit¬ 
ing entire amounts on same date in order 
to avert sale —- One suit for reimburse - 
ment and contribution against several de¬ 
fendants — Suit held bad for multifarious¬ 
ness as defaults were distinct, separate and 
unconnected and so were the payments. 
AIR 1953 Cal 185 (186, 187): ILR (1954) 

1 Cal 154 (DB). 
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Order 2, Rule 3 — Note 7 (contd.) 

(7) Persons claiming adversely to mort¬ 
gagor and mortgagee should not be joined 
in one suit. (1906) 33 Cal 425 (440, 441) 
(DB). 

(8) A cause of action arising out of a 
joint liability of some defendants cannot 
be united with another cause of action 
under a transaction in which one of them 
alone was concerned. (1909) 4 Ind Cas 
1097 (1101, 1102) (DB) (Mad) ** 1888 Pun 
Re No. 189, p. 487 (488) (DB). 

(9) Separate causes of action against 
separate sets of defendants cannot be join¬ 
ed in one suit. AIR 1954 Manipur 5 (6) 
** (1883) 6 Mad 273 (276) (DB) *» (1902) 
6 Cal WN 585 (587, 589) (DB). 

(10) In suits for partition no cause of 
action can be joined which has no bearing 
on the question of partition. AIR 1949 
Mad 410 (412) *• (1908) 18 Mad L Jour 85 
(87) (DB). 

(11) A suit for specific performance or 
a suit for redemption of a mortgage of any 
kind does not lie within the ambit of a 
partition suit. AIR 1954 Mad 799 (802): 
ILR (1954) Mad 926 (DB). 

(12) Though a suit may fall outside 

this rule by reason of joinder of distinct 
causes of action against different defend¬ 
ants, it may be supported by the terms of 
Order 1, Rule 3, if the several causes of 
action are so connected with the same act 
or transaction as to give rise to a common 
question of law or fact at the trial. AIR 
1958 Cal 710 (712) ** AIR 1918 Cal 858 
(859, 860): 45 Cal 111 (122, 123) (DB) ** 
(1908) 31 Mad 252 (256, 257) (DB) ** 

(1905) 9 Cal WN 656 (661) (DB). 

(13) Claim against first defendant’s 
failure to pay rent. Gravamen of charge 
against second defendant, a trustee of a 
temple, is negligence in failing to include 
previous years’ rent in a suit against first 
defendant. Held, this was a case of mis- 
J A 0 T^ der P art *es and of causes of action. 

Andh Pra 412 (414): (1963) 2 
Andh WR 1. 

(14) Suit by Bank for recovery of loan 
pn overdraft account — Agent and manag- 
mg director joined as defendants with 
principal debtor — Cause of action against 
iormer bemg advancing of money in ex- 
cess of his authority and against the latter 
oeing that he acquiesced and approved 
the action of the former — Suit held bad 
;o!L misJomder of causes of action. AIR 
J^ 2 /T ^am 85 (87): (1960) 1'Assam LR 

OOJ (JJtJ). 

(15) Coal supplied to defendant coal 
merchant throughout relevant period. De- 
tendaut entered into partnership with 
another during the period, but partnership 
stood dissolved on date of filing of suit. 

Held, there was no misjoinder of causes 
ot action in the suit against the defendant 

A¥r» r fsums due for supply of coal. 
AIR 1966 Pat 346 ( 348, 349) (DB). 


(16) Suit for specific performance where 
execution of sale-deed only was asl^ed as 
relief — Person claiming title to property 
anterior to sale contract in suit need not 
have been made parties. AIR 1964 Tripura 
16 (17). 

8. Conspiracy to commit wrong or breach 
of contract. — (1) Distinct causes of ac- 
tiou against several defendants may be 
united in one suit if the joint liability of 
the defendants arises by reason of a con¬ 
spiracy or common design to commit the 
injury. AIR 1956 Nag 146 (150): ILR 
(1956) Nag 378 (DB) ** (1891) 14 Mad 
103 (108) (DB) ** (1901) 28 Cal 769 (783) 
(DB). 

(2) Where A and B combine together to 
assault C a suit by C against A and B 
for damages for the assault is maintain¬ 
able. (1902) 26 Bom 259 (264) (DB). 

(3) In a suit by A against B for dam¬ 
ages for breach of contract, C, D and F 
c an be joined with B, on the ground that 
they conspired together with B to bring 
about the breach and damages iointly and 
severally can be claimed against them also. 
AIR 1950 Cal 479 (480, 483) (DB). 

9. Two or more plaintiffs, on e defendant 
— Plaintiffs jointly interested in the causes 

acU<>n *— (1) Where two or more plain¬ 

tiffs are jointly interested in two or more 
causes of action against th e same defend¬ 
ant, they can join all the causes of ac¬ 
tion in the same suit. (1884) 6 All 632 
(633) (DB) ** (1900) 13 CPLR 130 (135, 
136) ** AIR 1914 Mad 256 (258) ** 

(1912) 16 Ind Cas 623 (624) (DB) ** 1965 
All LJ 965: 1965 All WR (HC) 754. (Per¬ 
sons assessed under Section 114 of District 
Boards Act challenging vires of Sec. 114.) 

(2) This rule has no application when 

the cause of action is a single one. In 
such cases, the several plaintiffs entitled 
to sue on the cause of action may join 
as plaintiffs in the same suit under Order 1, 
Rule 1. (1906) 33 Cal 367 (370) (DBi ** 

(1896) 19 Mad 335 (336, 337) ** AIR 1929 
Bom 51 (53, 54) (DB). 

(3) A and B sue C for recovery of cer¬ 
tain property. A bases his title on in¬ 
heritance and B on purchase of a portion 
of the property from A. It was held that 
A and B have distinct causes of action in 
such a case. (1896) 18 All 219 (221) (DB) 
** (1896) 18 All 131 (140) (DB). 

[But see (1906) 33 Cal 367 (370).] 

10. Misjoinder of plaintiffs and causes 

of action.— (1) Two or more plaintiffs 

cannot properly unite in one suit two 
or more causes of action, in which they are 
separately interested unless they can do so 
under Order 1, Rule 1. (1897) 24 Cal 540 

(543) (DB) ** AIR 1923 Pat 411 (412). 

(2) Where a single wrongful act or in¬ 
fringement gives rise to separate causes of 
action m favour of several plaintiffs a 
single suit by all of them is maintainable 
under Order 1, Rule 1. AIR 1958 Andh Pra 
16 (17): ILR (1957) Andh Pra 678 (DB) ** 
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AIR 1956 Assam 7 (8) ** AIR 1956 Vindh 
Pra 16 (16). 

(3) Single suit by five persons against 
same defendant—Suit based on single con¬ 
tract but evidence revealing five contracts, 
one with each of plaintiffs — No question 
of misjoinder arises — Suit is liable to 
be dismissed — None of plaintiffs can be 
granted benefit of election under Order 1, 
Rule 2. AIR 1925 Bom 342 (342) (DB). 

(4) Suit by several plaintiffs against 
State each claiming prescriptive title by 
adverse possession to parcel of land in his 
exclusive possession — There was mis¬ 
joinder of plaintiffs and also misjoinder of 
causes of action and hence the suit was 
bad for multifariousness. AIR 1964 Orissa 
159 (160): ILR (1964) Cut 160. 

11 . Misjoinder of parties and causes of 
action.— ( 1 ) Where each plaintiff has 
only a separate right against each defend¬ 
ant the suit is bad for misjoinder. (1910) 
34 Mad 55 (57) (DB). 

(2) Where each plaintiff has only a sepa¬ 

rate right against the defendants jointly 
the suit is bad for misjoinder. (1901) 26 

Bom 259 (264, 265). 

(3) Where different sets of plaintiffs are 
separately entitled against different sets 
ol defendants, the suit is bad for misjoin¬ 
der. AIR 1956 Pepsu 80 (82): ILR (1956) 
Pahala 141 ** (1897) 1 Cal WN ciii (civ) 

12. Procedure in cases of misjoinder.— 

(1) Under the provisions of Section 99 and 
Order 2, Rule 7, the misjoinder is regard¬ 
ed only as an irregularity and no suit will 
be dismissed on the mere ground of mis¬ 
joinder of causes of action. AIR 1917 Mad 
517 (517) (DB) ** AIR 1937 PC 42 (45): 
10 Pat 149 ** AIR 1964 Andh Pra 412 
(414): (1963) 2 Andh WR 1. 

(2) When a valid objection as to mis¬ 
joinder is taken at the proper time the 
Court may allow appropriate amendments 
or withdrawal under the provisions of the 
Code. (1932) 142 Ind Cas 542 (544) (DB) 
(Nag). 

(3) A plea of misjoinder cannot be taken 
in appeal as a ground for the reversal of 
a decree or for a remand unless it has 
affected the merits of the case or jurisdic¬ 
tion of the Court. (1913) 18 Ind Cas 117 
(118) (DB) (Cal) ** (1909) 36 Ind App 
103 (113): 36 Cal 780 (PC) ** AIR 1937 PC 
42 (45): 16 Pat 149 ** AIR 1964 Guj 174 
(177): (1964) 5 Guj LR 678. 

(4) Plea for misjoinder of causes of ac¬ 

tion cannot be allowed to be put forward 
for the first time in a revision petition 
against a decree of Full Bench of Court 
of Small Causes, Madras. (1965) 2 Mad 

L.J 502. 

(5) If the merits have been affected by 
the misjoinder the Court may remand the 
case for a separate finding on any one or 
more of the claims in the suit or for any 
amendment that may he deemed necessary. 


(1910) 34 Mad 55 (67) (DB) ** (1909) 3 

Sind LR 108 (113) (DB). (Remand for 
amendment.) 

13. Addition of unnecessary parties.— 

(1) The question of misjoinder will have to 
be determined only with reference to 
necessary parties in the suit. So in suits 
for pre-emption where the vendor is not 
a necessary party to the suit, the joinder 
as defendants of different vendors of the 
same vendee will not make the suit bad 
for misjoinder. AIR 1924 Lah 156 (157) 
** (1909) 32 All 14 (18) (DB). 

(2) Impleading third party —- Question 
generally of judicial discretion to be exer¬ 
cised subject to provisions of Order 1, 
Rule 1 and Orders 2 and 3. AIR 1969 Raj 
131 (133): 1969 Raj LW 121. 

14. Jurisdiction.— ( 1 ) The value of a 

suit in which more causes of action than 
one have been united is the aggregate value 
of the several subject matters at the dale 
of suit. AIR 1916 Lab 363 (363): 1915 Pun 
Re No. 100 (DB). 

(2) Where it is found that the valuation 
of the suit based on several causes of 
action exceeds the pecuniary jurisdiction of 
the Court, the plaintiff can bring several 
suits, by separating the causes of action 
against the same defendant, thus, bringing 
each claim within the pecuniary jurisdiction 
of the Court. AIR 1956 Vindh Pra 6 (7). 

(3) Provisions of this rule are subject 
to the condition that the Court has local 
jurisdiction in respect of all the causes of 
action involved. AIR 1955 Mad 595 (596) 
** AIR 1954 Madh B 156 (158) ** AIR 1942 
All 387 (389): ILR (1942) All 862 (DB). 

(4) On death of life assured, suit - filed 
for recovery of sums assured under several 
policies. 

Held, under Andhra Pradesh Court-fees 
and Suits Valuation Act 1956, each policy 
claim to be separately valued for purposes 
of payment of Court-fee. AIR 1963 Andh 
Pra 63 (65): (1962) 2 Andh WR 15. ; 

(5) Although a suit on promissory note 

alone would have been within the juris¬ 
diction of the Court of Civil Judge, the 
District Judge had the jurisdiction to try 
the suit along with the claim on a mort¬ 
gage. But the Court-fee should be calculat¬ 
ed separately for each and added as per 
Section 9 of Court-fees Act 1900. (1963) 

Mys LJ (Sup) 121 (DB). 

(6) It. is not open to an applicant to 
confer jurisdiction on a Court under sub- 
rule (2) by uniting causes of action which 
are not allowed by sub-rule (1). In such 
cases Court can ask the applicant to split 
the causes of action or dismiss the same for 
misjoinder of causes of action. ILR (1967) 

1 Ker 721: 1967 Ker LR 372. 

15. .Revision.—- ( 1 ) Where the lower 

Court either misunderstands the nature of 
judicial discretion or otherwise wrongly 
holds that a suit is or is not bad for mis¬ 
joinder of causes of action, a revision 
will lie . AIR 1951 Pat 352 (353) (DB) ** 
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R. 4. Only certain claims to be joined for recovery of immoveable pro¬ 
perty. —No cause of action shall, unless with the leave of the Court, be joined 
with a suit for the recovery of immoveable property, except— u' - 

(a) n laimg for mesne profits or arrears of rent in respect of the property 
f. claimed or any part thereof; 

(b) claims for damages for breach of any contract under which the property 

or any part thereof is held; and 

(c) r»laimc in which the relief sought is based on the same cause of action : 

Provided that nothing in this rule shall be deemed to prevent any party in a 
suit for foreclosure or redemption from asking to be put into possession of the 
mortgaged property. 


[1882, S. 44, Rule (a); 1877., S. 44A; 


Order 2, Role 3 — Note 15 (contd.) 

AIR 1922 Mad 332 (333, 334): 45 Mad 194 
(DB) ** AIR 1922 Mad 436 (436) (DB). 

ORDER 2, RULE 4 — SYNOPSIS 

1. Scope. 

2. Suit must be for the recovery of Im¬ 

movable property. 

3. Leave of Court. 

4. Clause (a). 

5. Clause (b). 

'■ 6. Clause (c). 

* 7. Proviso. ' 

1. Scope.— (1) In suits for recovery of 
immovable property, only the claims speci¬ 
fied in three clauses of the rule can be 
joined. (1882) 5 Mad 161 (161, 162) 

(DB) ** 1908 Pun Re No. 30, p. 187 (192) 
(FB) •• (1895) 17 All 274 (277) (DB) ** 
AIR 1935 Pesh 161 (163) (DB). 

(2) The object of rule is to avoid a 
joinder of claims of a character dissimilar 
to a claim for recovery of immovable pro¬ 
perty. (1882) 5 Mad 161 (161, 162) (DB) 
** (1902) 25 All 229 (230) (DB) ** (1894) 
17 All 274 (276, 277) (DB). 

(3) The rule does not apply to a joinder 
of several claims where relief sought is 
based on same cause of action. Nor does 
it apply to joinder of several claims, all 
for the recovery of immovable property. 
(1882) 5 Mad 161 (161) (DB) ** AIR 1926 
All 710 (711): 49 All 219 (DB) •• (1909) 4 
lnd Cas 116 (118) (DB) (Cal). 

2. Suit must be for the recovery of im¬ 
movable property. — (1) Order 2, Rule 4 
will not apply unless the suit is for re¬ 
covery of immovable property. (1903) 30 
Cal 369 (384) (SB). 

(2) A suit upon a mortgage for recovery 
of money and a claim for arrears of rent 
on the lease of the mortgaged property 
executed by the mortgagor is not a suit for 
recovery of immovable property within this 
rule. (1891) 14 Mad 284 (286) (DB). 

(3) Suit for redemption of mortgage of 
immovable property not within rule. AIR 
1951 Simla 233 (235). 

(4) A suit for a share in a mortgage de¬ 
cree is not a suit for recovery of immovable 
property within the meaning of this rule. 
(1911) 12 lnd Cas 684 (686) (DB) (Cal). 

3. Leave of Court.— (1) Though leave 
of Court must ordinarily be obtained before 


1859, S. 10; R. S. C., O. 18, R. 2.] 


instituting the suit, it can be obtained even 
afterwards in proper cases. AIR 1941 Bom 
247 (250): ILR (1941) Bom 361 (DB). 

(2) Where leave of Court would be neces¬ 
sary for the joinder of several claims, it is 
optional with the plaintiff either to apply 
for leave under this rule or to hie separate 
suits in respect of each of them. (1884) 6 
All 358 (362) (DB). 

(3) Where leave is not obtained and a 
suit is dismissed on ground of misjoinder 
of causes of action, the time occupied in 
previous proceedings may be deducted in 
computing the period of limitation for in¬ 
stituting separate suits. (1897) 20 Mad 48 
(51) (FB). 

4. Clause (a).— (1) As to whether claims 
for recovery of immovable property and 
claims for mesne profits before suit con¬ 
stitute one cause of action or distinct causes 
of action, see Notes under O. 2, R. 2. 

(2) A claim for mesne profits may be 
joined in*a suit for recovery of immovable 
property. AIR 1943 Cal 1 (4): ILR (1942) 2 
Cal 268 (DB). 

(3) Clause (a) does not imply that a 
claim for mesne profits and a claim for 
possession necessarily amount to separate 
and distinct causes of action. AIR 1953 
Madh-B 161 (165): ILR (1952) Madh-B 378. 

(4) Partition suit — Final decree passed 
— Fresh suit for mesne profits by one of 
contesting parties against other co-sharer 
in respect of excess of lands found in his 
possession up to date of final decree — 
Barred by Order 2, Rule 2 and Section 11, 
Expl. 4 —« Such a claim for accounts is 
not strictly a claim for mesne profits and 
neither Order 20, Rule 12 nor Order 2, 
Rule 4 applies to it. AIR 1961 Orissa 111 
(112): 29 Cut LT 43 (DB). 

5. Clause (b).— (1) In a suit for the re¬ 
covery of possession of premises after the 
expiry of a lease, a claim for damages 
for breach of contract to deliver vacant 
possession can be joined under Clause (b). 
AIR 1946 Cal 357 (364): ILR (1946) 1 Cal 
411. 

6. Clause (c).— (1) Clause (c) is not 

really an exception to the rule, but has 
been inserted in order to avoid the possibi¬ 
lity of mistake and to make the rule 
perfectly clear. AIR 1914 Lah 121 (123): 

1914 Pun Re No. 4 (DB). 
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R. 5. Claims by or against executor, administrator or heir. — No claim bv 
or agamst an executor, administrator or heir, as such, shall be joined with 

a f amst hi™ Personally, unless the last-mentioned claims 3 are alleged 

sues^Dr r^ eferenCe ^ e , state “ res P ect of which the plaintiff or defendSt 

to or liable for ^Hmnstrator ° r heir ’ ° r are such 35 he was entitled 

’ T, ’ 1 mtly Wltt the deceased person whom he represents. 

[1882, S. 44, Rule (b); K. S. C., O. 18, R. 5.] 

tI, Rule , 4 ,7“ N, ° ,e 6 (contd.) 

\x) ine rule has to be read with O 2 

Rule 2. (1887) 10 Mad 375 (506) (DB). * 

(3) There is nothing irregular in seeking 

im.vp eC h 0 | Ver in one sult immovable and 
moveable property, if the cause of action 
k tne same in respect of both. (1904) 31 
^ 272 ) : 31 Ind App 10 (PC) ** AIR 

Cai i3 " : 59 ind a pp 

331 AIR 1932 Bom 595 (596) (DB). 

(4) An administration suit in which a 

£ Ia, P to a relief m.regard to a partnership 
business and a claim for recovery of im- 

movable property on same cause of action 

bad for misjoinder. AIR 
192/ Bom 4/0 (471): 51 Bom 800 (DB). 

(DB) C ! h ° Wever (1902 > 24 A il 533 (555) 

(5) In a suit against an administrator 
to recover damages for malfeasance, a 
c»aim lor the recovery of immovable pro¬ 
perty m the hands of the administrator 

c 5 r l a, “ ?i5? rs ca » n °t b e joined.’ AIR 
191/ Pat 74 (76): 2 Pat L Jour 642 (DB). 

. There is no legal bar to the combin- 
mg of the relief for compulsory registration 
with the additional relief of declaration of 
tuie and possession in one and the same 
*uit. «IR 1958 Pat 193 (196). 

Pf° v J s °* (1) So long as no question 
ol limitation is involved, there is no objec¬ 
tion to a claim for redemption and one for 
possession and partition being joined 
together in the same suit brought by a co- 
mortgagor against another co-mortgagor 
who alone has redeemed the mortgaged 
property belonging to the joint family. 

AIR 1953 SC l (2): 1953 SCR 243: ILR 
(1952) Punj 495. 

(2) Held, that as a decree for redemp¬ 
tion would become infrucluous if the tres¬ 
passer was not a party to suit, and the 
plaintiff would be unable to obtain un¬ 
disturbed possession, it was eminently 
necessary to make the trespasser party and 
try and decide his claim before passing a 
decree for redemption in plaintiff’s favour. 

— Suit for redemption — Trespasser in 
possession of mortgaged property — Not 
necessary party — Joinder whether pro¬ 
per, depends on facts. AIR 1961 Pat 28 
(34). 

(3) Where in a suit for redemption the 
plaintiff claims to be put into possession 
of the mortgaged property not only as 
against the mortgagee but also against 
persons in possession under a paramount 
title, leave of Court is necessary for a 
joinder of those claims. AIR 1924 Pat 613 
(615): 3 Pat 244 (DB). 


ORDER 2, RULE 5 - 

1. Scope. 

2. Claim by or against executor, adminis¬ 

trator or heir as such. 

3. “Estate” meaning of. 

4. Joint of personal claims. ~ * 

_ •!: Sco P e * ~T (!) Though this rule deals 

Th - ?U * lts * by or a £ ains * only executors, 
administrators or heirs, a legatee or the 

next of km, for example, also will come 
under the same category. The reason why 
executors, administrators and r heirs are 
alone singled out by the Legislature in the 
rule is that, while acquiring title from the 
deceased in the same manner as the 
legatees or the next of kin, they, in addi¬ 
tion, represent him. The closing words of 
uiis rule indicate this reason. (1907) 31 
Bom 105 (110, 111) (DB). 

(2) It makes no difference to the appli¬ 
cability of this rule that the two claims 

alternative., AIR 1935 Bom 
343 (344): 59 Bom 573. , .j 

2. Claim by or against executor, adminis¬ 
trator or heir as such.— (l) The words 
claim by an heir as such” mean claim 
by him m a representative capacity, that 
is, as representing the perso,n whose heir 

0)B) la,mS t0 bC ' r96) 18 AU 266 < 259 > 

• A suing executor of B for properly 
in his possession on ground that A inherit¬ 
ed it from B — Claim by A is in his 

(1907 > 31 Bom 105 
(110, 111) (DB). (DISSENTING FROM 6 

Bom 3G0.) 

[But see (1911) 35 Bom 297 (301) (DB).] 

. A chum as surviving coparcener of a 
joint Hindu family and a claim as sole 
neir ot a deceased member of the family 
for recovery of a debt due on a promis¬ 
sory note executed in favour of latter can¬ 
s'^ same suit - AIR 1935 Bom 

343 (344): 59 Bom 573. 

.« 3 ,‘ ‘‘Estate”, meaning of.— (l) The word 
estate means not only estate rightly and 
properly held by executors, but also the 
estate which they hold in the belief that 
a r e executors. AIR 1918 Cal 870 (873) 
(DB) + * AIR 1917 Cal 662 (663) (DB). 

(2) The claim of a Hindu widow of a 
deceased undivided coparcener for main- 
lennnee against the surviving coparceners 
is not against the estate of the deceased 
husband. AIR 1914 Bom 193 (195): 3« 

Bom 120. 

4. Joinder of personal claims.— (1) \ 

suit against an executor for the administra¬ 
tion of the estate of a deceased person 
and for an account of the partnership 
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R. 6. Power of Court to order separate trials.—Where it appears to 
the Court that any causes of action joined in one suit cannot be conveniently tried 
or disposed of together, the Court may order separate trials or make such other 

order as may be expedient. 

[1882, S. 45, para 2 and Ss. 46 and 47; R. S. C., O. 18, R. l.J 

R. 7. Objections as to misjoinder. — All objections on the ground of 
misjoinder of causes of action shall be taken at the earliest possi e oppo ty 
and in all cases where issues are settled, at or before su ch settlement, unless the 

Order 2, Role 5 — Note 4 (contd.) 

carried on by the executor and the deceas¬ 
ed is not bad for misjoinder. AIR 1927 
Bom 470 (473): 51 Bom 800 (DB). 

(2) Where A and B carried on a partner¬ 
ship and after A’s death his son C continu¬ 
ed the partnership with B, and sub¬ 
sequently C as administrator sued B for 
accounts of the partnership between A and 
B and also for dissolution of his own- 
partnership, it was held that there was no 
misjoinder inasmuch as his personal claim 
arose out of the estate. AIR 1922 Mad 436 
(436, 437) (DB). r >2 

(3) The expression “arises with reference 
to” is not to be narrowly construed. AIR 
1922 Mad 436 (436, 437) (DB). 

ORDER 2, RULE 6 — SYNOPSIS 

1. Scope. 

2. Po^er to order separate trials. 

3. Powers of the Appellate Court. 

4. Consolidation of suits. 

*'5. Revision. *** ’* 

1. Scope.— (1) Order 2, Rule 6 will 
apply only when it is open to a plaintiff 
to combine several causes of action in one 
suit. It does not apply to a case of mis¬ 
joinder' of causes of action. AIR 1952 Cal 
222 (225): ILR (1950) 1 Cal 108 ** AIR 

1950 Nag 101 (102): ILR (1950) Nag 344 ** 

(1904), 27 Mad 80 (84) (DB) ** AIR 1924 
All 720-(721). 

[But see AIR 1914 Cal 795 (795) (DB).] 

(2) Order 2, Rule 6 is an enabling rule. 

AIR 1941 Oudh 56 (58): 16 Luck 113. 

(3) Order 2, Rule 6 is a rule of expedi- 
cncy and convenience. AIR 1939 Nag 256 
(257). 

(4) Composite election petition challeng¬ 
ing election of Sarpanch and Panch — Not 
maintainable in view of Section 13;-B and 
Section 13-C of the Punjab Grampanchavat 
Act. Order 2, Rule 6 has no application 
to such a case which is one of misjoinder 
of causes of action. AIR 1966 Punj 344 
(347): ILR (1966) 1 Puni 803. 

2. Power to order separate trials. -— (1) 

Where any causes of action joined in one 
suit cannot be conveniently tried or dis¬ 
posed of together Court may order sepa¬ 
rate trials. (1892) 14 All 531 (530) 

(DB) ** AIR 1928 Mad 764 (767) (DB) 

AIR 1937 All 86 (87, 88): ILR (1938) All 
153 (DB). 

(2) The object of rule is to prevent 
embarrassment in trial of suit. AIR 1951 
Simla (Punj) 233 (235). 

(3) If the Court does not find it incon¬ 
venient to try the suit as brought, the 


plaintiff is entitled to continue the suit in 
the form in which he has filed it. AIR 
1954 All 455 (455). 

(4) Where the Court orders separate 
trials, it should deal with separate causes 
of action as sub-suits under the title, and 
number of the principal suit from which 
they spring, and should not order the plain¬ 
tiff to file separate plaints. AIR 1951 Simla 
(Punj) 233 (235) ** AIR 1947 Nag 86 (87): 
ILR (1947) Nag 159 ** AIR 1941 All 209 

(211): ILR (1941) All 370. 

3. Powers of the Appellate Court.— (1) 
Appellate Court will not interfere with the 
discretion of trial Court in the matter ot 
ordering separate trials. AIR 1941 Oudh 
56 (58): 16 Luck 113 ** AIR 1924 Lah lo6 

4 . ^Consolidation of suits.— (1) CoutI 
has inherent power ex debilo justitiae to 
consolidate proceedings. (1906) 33 Cal 927 
(932) (DB) ** (1913) 40 Cal 955 (959) 
(DB) ** ILR (1961) 11 Raj 1173. 

[But see (1894) 22 Cal 511 (518).] 

(2) Power to consolidate suits will be 
exercised only where it is asked for before 
the trial of suits begins and only where 
the parties are the same and the evidence 
given is common in all cases. AIR 1917 
Cal 841 (841): 43 Cal 95 (DB) ** ILR 
(1961) 11 Raj 1173. 

(3) Where the cases have very little in 
common and all parties except one are 
against it, a consolidation of the cases will 
he a material irregularity within the mean¬ 
ing of Section 115. AIR 1933 Pat 61 (62). 

5. Revision.— (1) High Court will not 
interfere in revision with discretion of trial 
Court under this rule In the matter of 
ordering separate trials or refusing to do 
so. AIR 1951 Simla (Punj) 233 (235). 

[See ILR (1955) Patiala 00 (64).] 

(2) An application to consolidate is a 
separate and independent proceeding which 
has nothing to do with the matters to be 
decided in either of the suits. It is not in 
the nature of an interlocutory application 
in the suit. Hence revision lies in respect 
of an order to consolidate two suits for 
the purpose of hearing evidence where the 
issues in the two suits are different and 
the parties are not common and the ordci 
had been passed without the consent of 
the parties in the two suits. AIR 1961 Guj 
92 (93): (1961) 2 Guj LR 179. (Such an 
order is illegal.) 

Order 2, Rule 7 

1. Objections to misjoinder of causes of 
action. — (1) Entertainment of an objec¬ 
tion on ground of misjoinder of causes ot 
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saftissrs - d —-»«*- — 

[See S. 99, O. 1, Rr. 9 and 13.] 

Chandigarh ™ GH C ° URT AMENDMENTS 

Same as in Punjab—see Act 31 of 1966, S. 82 (1-11-1966). 

Delhi and Himachal Pradesh “ 

Same as in Punjab with necessary modifications_see Act 2fl of loon c t j 

and S. 13. [3-10-66 and 1-5-19671. Act 20 of 1960 ' & & proviso 

Rule 8 3 4 * ; * ,■ ‘ 

Haryana . > . ' ; 

(1-11-1966).“ “ Pm ‘ iab ^ Decessaiy m °difications—see Act 81 of 1966, S. 82 
Kerala > Laccadive, Minicoy and Amindivi Islands 

and Reg's ft £ (9 ^ 1959) 

Punjab . J 

Add the following rule to Order 2:__ - .... h 


Rajasthan 


r“ ere ** OD J ectlon > duly taken, has been allowed bv the Court 

j When the plaintiff has selected the cause of action with which ha 4 will nL. 

ftft' P “ S “ ° rder W“ toe within 

ed plaints for the remaining causes of action and for making up the court-fees that 
may be necessary. Should the plaintiff not comply with the j *5?* 

Court shall proceed as provided £ R. 18 of a TLdHt r^uire^ the ^Lo^ 
of the Court-fees Act." (12-5-1909.); Act 31 of I960, Ss. 29 and . 32 U-1W966)? 


Add Rule 8 in Order 2: 


<4i 


b. » js srsz 1 7 , a 


Order 2, Rule 7 — Note 1 (contd.) 
action, when the case has proceeded far 
beyond settlement of issues does not 

?o?fr ve , T e £ coura K ement * AIR 1949 Nag 314 
(316): ILR (1949) Nag 94. 

[See AIR 1958 Cal 710 (713) (DB).] 

(2) The plea of misjoinder cannot for 

the first time be taken in appeal or in 
second appeal. AIR 1950 Pepsu 7 (8)* : 

Pepsu LR 180 ** AIR 1918 Nag 233 (233V 
** AIR 1932 Bom 595 (596) (DB) ** AIR 
1918 Cal 685 (686) (DB) ** AIR 1964 Gui 
174 (177): (1964) 5 Guj LR 678. 

(3) The defect of misjoinder is not a 
ground for reversing a decree by virtue of 
Section 99. AIR 1915 Mad 320 (320) (DB). 

(4) Suit bad for misjoinder of causes of 


thSnSi £ OWrt * ® ho . 1 ^ d not dismiss suit, but 
should __ give plaintiff opportunity to amend 

ms Plaint and to proceed with the claim in 

??SP < 76 i) ** AIR 1948 All 60 

1 Cal 235 03BK 2 Cal 69 (70,i ILR (1942) 

2. Waiver of objections.— ( 1 ) An objec- 
tion on ground of misjoinder of causes of 
action will be deemed to have been waived 
n the P r <>Per time. AIR 1921 

F al «? 6 ?t^ 71 ), (DB) *♦ AIR 1932 Bom 695 

J5KJ} iPSU AIR 1928 Mad 764 ( 771 > 

(DB ** AIR 1931 Pat 64 (68): 10 Pat 234 
(Uli). 

», (‘^) Objection raised but not pressed — 
it will be deemed to have been waived. 
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(2) When the plaintiff has selected the' cause of action with which he will pro- 
; the Court may on his application pass an Srder giving him time within which 

to submit amended plaints for the remaining causes of action and for making up the 
court-fees that may be necessary.. Should the plaintiff not comply with the Court's 

• ° rder ’ Court shall proceed as provided in Rule 18 of Order 6 and as required 

by the provisions of the Court-fees Act” (14-8-1954.) 

ORDER m 

RECOGNIZED AGENTS AND PLEADERS 

- • [See Section 85] - -* 

- . Appearances, etc., may be in person, by recognized agent or bv 

K C K~^ Ally . aPP v. earanC f’ appl j cation ° r act in or to any Court, required or autho¬ 
red by law to be made or done by a party in such Court, may, except where 

dSieTrthe^nS?!?'• PrOVlded by for ^ time being in force, be made or 

one by the party in person, or by his recognized agent, or by a pleader a[appear- 

mg, applying or acting, as the case may be] on his behalf: Lappear 

by the°party i^perTon. appearance shaU ’ * ** Court so directs, be made 

r i [ c 8 k 2 ^ S *^ ; 1877, Ss ' 36, 49, 50 ’ 417 ’ 418 > 4351 1859 > Ss - 28 » 16.] 

- a of S 1926) Secti? e <P°f 6 1 < ? iviI Procedure (Second Amendment) Act 1926 (XXII 

or 1926), S ection 2, for duly appointed to act”. 

Order 2 Rule 7 — Note 2 (contd.) 

AIR 1955 All 361 (362) (DB) ** AIR 1927 
Bom 470 (471): 51 Bom 800 (DB). 

(3) Where no objection of misjoinder 
had been taken in trial Court, and parties 
had gone to- trial, under Section 99 the 
findings of Court as regards alternative 
reliefs as to which there was misjoinder 

Sin T °J? ? 11 Parties. AIR 1954 Mad 

799 (802): ILR (1954) Mad 926 (DB). 

(4) Even if a party waives his objection 

it is still open to Court to take objection 
at any time on its own initiative and adopt 
the procedure laid down in Rule 6. (1911) 

12 Ind Cas 813 (822, 824) (DB) (Bom). 

ORDER 3, RULE 1 — SYNOPSIS 

1. Scope. 

2 . Appearance and act. 

3. Appearance of party In person. 

4. Appearance by pleader. 

6. Direction to appear in person — 


Proviso. 

1. Scope. — ( 1 ) Rule laid down in 
Order 3, Rule 1 is the general rule. AIR 
JSn 1 143 (153): ILR (1951) Hyd 

JW ( pB > ** AIR 1954 J and K 45 (46): 

2 J and K LR 122 ** AIR 1941 Nag 205 
(206): ILR (1942) Nag 258. 

(2) There are other modes of appear¬ 
ances,^ applications , or acting, expressly 
prescribed by the Code for particular 
cases which are taken out of the opera¬ 
tion of the general rule to the extent so 
prescribed. AIR 1943 Cal 13 (15). 

(3) A defendant who is not present in 
person at the heading and whose plea¬ 
der is also absent or has no instruction 
to go on with the case cannot be said to 
nave appeared at the hearing. (1896) 23 
Cal 738 (758) (FB) ** AIR 1937 All 347 


(348) (DB) ** AIR 1926 Mad 971 1973) 
(DB) ** (1898) 23 Bom 414 (421, 422) 

(DB) 1 } ^ (1873) 20 Suth WR 53 (53) 

(4) The words “except where other¬ 
wise expressly provided by any law for 
the time being in force” do not refer to 

1ot ^ r Parts of the Code but to laws 
other than the Code. AIR 1941 Nae 205 
(206): ILR (1942) Nag 258. 

™ii‘ A) . Wher ^ un ? er the framed in 

connection with election petitions under 

a Pa^fhayat Raj Act a person could pre- 
sent the petition personally and there is 
nothing in the provisions to show that 
it could not be presented otherwise than 
in person by the petitioner himself the 
petition could also be presented through 
an agent. 1963 All LJ 542. 

..J 5 ) T 4 he L next friend of a minor plain¬ 
tiff is to be regarded as a party for the 
purpose of appointing a recognised agent 
for acting on his behalf in the suit AIR 
1944 Bom 201 (202): ILR (1944) B<!m 66 

(6) The chief officer of a company 
who is appomted by the duly appointed 
Managing Agents of the company as the 
duly authorised agent to conduct all civil 
suits on their behalf by virtue of a 
power of attorney in his favour, is fully 
competent to file a suit on behalf of the 
company. It is purely a case of sub 
agency and the sub-agent is fully com- 

flle ,he suit on behalf of the 
plaintiff-company. AIR I960 J and K 47 
(49) (DB). 

(7) The guardian ad litem of a minor 
who stands on the same footing as a 
next friend can appoint a recognized 
agent. AIR 1961 Ilim Pra 38 (39). 

,. The r a< r l of presentation of an 
application for leave to appeal to Supreme 
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Court by the clerk of the Government 
Advocate representing the State is not 
according to law. AIR 1952 Raj 180 (181): 
ILR (1952) 2 Raj 492 (DB). 

(9) Where a suit is instituted in a Court 
in India on behalf of the plaintiff who 
resides abroad permanently the provisions 
of Rr. 1 and 2 of O. 3 require the act of 
signing the plaint to be done by a recog¬ 
nized agent as defined by R. 2. If how¬ 
ever it is signed by one who is found 
not to be a recognized agent the defect can 
be cured provided the suit was instituted 
with the knowledge and authority of the 
plaintiff. AIR 1962 Ker 19 (20, 21): 1961 
Ker LT 182. 

(10) Neither O. 3 R. 1, Civil P. C. nor 
Section 340, Criminal P. C. apply to 
departmental enquiries and a person cannot 
claim to be represented at such an 
enquiry against him by an advocate 
where the rules governing it do not pro¬ 
vide for the right. AIR 1968 All 270 (272): 
1968 Lab IC 910. 

2. Appearance and act. — (1) ‘Acting* 
includes applying. ILR (1953) 2 Cal .309 
(315, 316) ** AIR 1938 Lah 698 (701): ILR 
(1938) Lah 417 (DB). 

(2) The words “appearance" and "act" 
do not include ‘pleading’. AIR 1955 Bom 
262 (265) ** AIR 1955 Madh B 109 (111) 
** AIR 1934 Cal 563 (563): 61 Cal 324 ** 
AIR 1959 Bom 21 (24) : 59 Bom LR 1019 
** AIR 1959 Raj 35 (35, 36) : 1959 Raj LW 
54. 

[But see AIR 1948 East Punj 61 (63).3 

(3) Examining and cross-examining of 

witness is acting and not pleading which 
means only addressing the Court. AIR 
1966 Raj 170 (172): 1966 Raj LW 77. 

(AIR 1955 Madh Bha 109 and obiter view 
in AIR 1955 Bom 262 Dissented from.) 

(4) Insolvency proceedings against 
partnership firm — Filing of warrant 
ol attorney of firm would be appearance 
of each of the partners. (1967) 71 Cal WN 
1062 (D B). 

(5) The signing and verificatioon of a 

plaint is not appearance, application or 
act in or to a Court as contemplated by 
O. 3, R. 1. 1963 Ker LT 463 (464): 1963 

Ker LJ 255 ** AIR 1961 Bom 292 (298): 
62 Bom LR 251 (DB). 

(6) Where a pleader who has been duly 
authorised to act in Court on behalf of 
a party, engages another pleader to 
plead, the latter cannot “act” on behalf of 
the client. ILR (1953) 2 Cal 309 (316). 

(7) A counsel authorised to do “pervi” js 
competent to sign and present memoran¬ 
dum of appeal. ILR (1954) 4 Raj 721 
(724, 725) (DB). 

(8) The presentation of an execution 

application in Court is an ‘act’. AIR 1958 
Raj 128 (130) : ILR (1957) 7 Raj 1064 

(DB) ** AIR 1957 Andh Pra 172 (178, 179)* 
ILR (1957) Andh Pra 1 (FB). 


(9) Acting includes applying. AIR 1957 
Andh Pra 172 (178, 179) : ILR (1957) Andh 
Pra 1 (FB). 

3. Appearance of party In person.— (1) 
The purpose for which a party appeared 
or the action which he took on appearance 
is immaterial. AIR 1949 Punj 86 (87) : ILR 
(1948) East Punj 356 (DB) ** (1899) 23 
Bom 414 (422) (DB) ** AIR 1918 All 333 
(334) : 40 All 590 (DB) ** AIR 1964 Raj 
197 (200) : 1964 Raj LW 290 (DB). 

(2) Where the party does not actually 

appear before the Court when the suit is 
called on for hearing, the fact that he was 
present in the precincts of the court-house 
does not constitute appearance. AIR 1939 
All 451 (451) ** (1911) 12 Ind Cas 903 

(904) (Bom). * . J 

(3) Where the pleader engaged is absent 
at the hearing but the party himself is 
ready to go on with the case, he must be 
deemed to "appear” in the case. 
(1909) 33 Bom 475 (477) (DB) ** AIR 
1945 Mad 300 (301). 

(4) Where the pleader is absent but the 
party is present and applies for adjourn¬ 
ment he must be deemed to “appear”. 
AIR 1940 All 248 (249) : ILR (1940) All 
229 (DB). 

(5) Where the pleader engaged reports 
‘no instructions” and the party takes no 

further part in the proceedings, his mere 
presence in Court will not make it an 
appearance in the suit. AIR 1943 Mad 
728 (728) ** AIR 1926 Mad 971 (973) 

(DB) **AIR 1932 Cal 418 (419): 59 Cal 
756 (DB) ** AIR 1951 Pat 291 (292): 29 Pat 
659 (DB) ** AIR 1939 All 451 (451, 452). 

[But see AIR 1949 East Punj 86 (87): 
ILR (1948) East Punj 356 (DB).] 

(6) A party appearing in person has a 
right of audience in Court. AIR 1955 
Bom 262 (264). 

(7) Where due to some defect in the 
authority of the counsel, he cannot have 
the right of audience, it is incumbent 
upon the Court to call and hear the party 
and dispose of the case. Simply because 
the counsel cannot appear in a case it 
does not mean that the case should be 
dismissed without giving the party an 
opportunity to make submissions.- 1960 
Andh LT 150 (151). 

4. Appearance by pleader — (1) The 
appearance of the pleader of a party is 
under this rule, equivalent to the appear¬ 
ance of the party himself. AIR 1956 
Bhopal 54 (’54) ** AIR 1957 Raj 11 (15): 
ILR (1956) 6 Raj 926(DB) ** AIR 1929 
All 811 (812) (DB) ** AIR 1927 Pat 291 
(292): 6 Pat 383 (DB) ** AIR 1964 Raj 
197 (200): 1964 Raj LW 290 (DB). 

(2) Where more persons than one join 
as co-plaintiffs in one action they should 
all be jointly represented bv one or 
more counsel. Each one of. the plaintiffs 
or each one of the defendants as the 
case may be is not entitled to appear, 
act and plead by his own advocate. AIR 
1961 Bom 94 (95): 62 Bom LR 947. 
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(a) persons holding powers-of-attomey, authorizing them to make and do 
such appearances, applications and acts on behalf of such parties; 


.(b) persons carrying on trade or business for and in the names of parties 
not resident within the local limits of the jurisdiction of the Court 
within which limits the appearance, application or act is made or done, 
- in matters connected with such trade or business only, where no other 


Order 3 Rule 1 — Note 4 (contd.) 

(3) In order to constitute the presence 

of the pleader of a party, an “appear¬ 
ance" on his behalf, it is necessary that 
he should have been duly instructed and 
able to answer all material questions 
relating to the suit. AIR 1924 Bom 139 
(139) (DB) ** AIR 1923 Pat 520 (521) 
(DB) ** AIR 1928 Mad 831 (834 to 836) 
(DB) ** AIR 1964 Raj 197 (200): 1964 

Raj LW 290 (DB). 

(4) Whether the counsel is duly instru¬ 
cted or not is a question of fact which 
may either be determined either on the 
basis of evidence on record .or may be 
inferred from the conduct of the counsel 
at the time of hearing of the suit. Where 
a counsel though physically present in 
the court neither acts nor pleads on be¬ 
half of his client and remains a silent 
spectator of what is done by the court 
without in any way participating in its 
proceedings, it would be quite reasonable 
to infer in such circumstances that he 
was not duly instructed by his client. 
While drawing such an inference due 
regard should 1 be given to the purpose 
for which the appearance was required 
on that particular date of hearing. AIR 
1961 Raj 88 (90, 91): 1961 Raj LW 538. 

(5) Where the pleader of a party is 
absent, or refuses to appear for him, 
there is no appearance. AIR 1925 All 58 
(58) (DB) ** 1887 All WN 65 (66) (DB) 
** AIR 1956 Bhopal 54 (54, 55) ** AIR 
1924 Mad 842 (843). 

(6) Where the pleader of a party re¬ 

ports “no instructions" there is no ap¬ 
pearance. AIR 1957 Raj 11 (15): ILR 

(1956) 6 Raj 926 (DB) ** AIR 1956 Nag 
179 (183): ILR (1956) Nag 132 (DB). 

(AIR 1948 Nag 310: ILR (1948) Nag 462, 
OVERRULED.) ** AIR 1956 Bhopal 54 
(54, 55) ** AIR 1943 Bom 321 (322): ILR 
(1944) Bom 1 (FB). 

[See however AIR 1949 All 754 (756).] 


(8) If without reporting no instructions 
the pleader simply asks for an adjourn¬ 
ment on the ground that he is not pre¬ 
pared with the case, there is appearance. 
AIR 1956 Bhopal 54 (54, 55) ** AIR 

1949 Orissa 35 (35, 37): ILR (1949) 1 
Cut 446 (DB) ** AIR 1937 All 284 (285). 

[But see (1886) 12 Cal 605 (606) 

(DB).] 

5. Direction to appear in person — 
Proviso. — (1) A Court has jurisdiction 
to direct, under the proviso, a party to 
appear in person, and on his failure to 
do so, to dismiss the suit or proceed 
ex parte, under Order 9, Rule 12. AIR 
1949 Mad 292 (295): ILR (1949) Mad 
343 ** ILR (1955) Patiala 459 (462J *♦ 
AIR 1919 Pat 36 (37): 4 Pat L Jour 152 
(DB). 

(2) Where one party desires the pre¬ 

sence of the opposite party in Court for 
the purpose of examining him as a wit¬ 
ness the proper procedure is to adopt 
the procedure provided by Order 16. 
AIR 1920 Mad 213 (216) ** AIR 1933 

Mad 821 (822) ** AIR 1959 Andh Pra 
645 (646): (1959) 2 Andh WR 532. 

(3) Where the plaintiff is of unsound 
mind he should not be ordered to ap¬ 
pear before the Court. ILR (1955) Patiala 
459 (464). 

[But see AIR 1920 Mad 213 (214).] 

(4) The inherent powers under O. 3, 
Rule 1 which are intended for extraordi¬ 
nary cases should not be exercised if it 
is not shown that the plaintiff resorted 
to any delaying tactics or was interested 
in protracting the proceeding initiated 
by himself. AIR 1959 Andh Pra 645 (646)- 
(1959) 2 Andh WR 532. 

ORDER 3, RULE 2 — SYNOPSIS 

1. Persons holding powers of attorney. 

2. Power-of-attorney. 

3. Objection to authority. 

4. Persons carrying on business. 


(7) Where the pleader is instructed 
only to apply for an adjournment on the 
refusal of which he withdraws from the 
case, there is no “appearance” on behalf 
of the party. AIR 1956 Bhopal 54 (54, 

55) ** AIR 1953 Assam 91 (92): ILR 

(1952) 4 Assam 112 ** (1900) 22 All 66 
(76) (FB) ** (1907) 34 * Cal 403 (417) 
(FB). [OVERRULING 27 Cal 529.) ** 
AIR 1925 Mad 21 (22): 47 Mad 819 (FB). 

[But see (1963) 1 Mv s LJ 544 (546) *» 
(1896) 23 Cal 991 (995).] 


1. Persons holding powers of attorney. 

— (1) An agent who holds a power-of- 
attorney should be allowed to appear 
and act under this rule but the 
dant may question his authority 
so. AIR 1948 East Punj 61 (62) 

1936 Lah 894 (895) ** (1892) 19 Cal 678 
(681): 19 Ind App 135 (PC) ** (1906) 
33 Cal 625 (629) (SB). 

(2) It is the duty of the first Court to 
decide the question of authority AIR 
1917 All 90 (91): 39 All 343 (DB). 


defen- 
to do 
** AIR 



140 [O 3 R 2 N 1] 


[The Code of] Civil Procedure, 1908 


agent is expressly authorized, to make and do such, appearances, appli¬ 
cations and acts. K 

L1882 and 1877, S. 37; 1859, S. 17B.] 

HIGH COURT AMENDMENTS 

Gujarat 

Clause (a) shall be read as follows:— 

Persons holding on behalf of such parties either (i) a general power-of-attomey, 
or (ii) in the case of proceedings in the High Court of Gujarat an Advocate, and in 
the case of proceedings in any District, an Advocate or a Pleader to whom a sanad 
for that District has been issued, bolding the requisite special power-of-attomey from 
parties not resident within the local limits of the jurisdiction of the Court within 
which l imi ts the appearance, application or act is made or done, authorizing them 
or him to make and do such appearances, applications and acts on behalf of such 
parties" (17-8-1931.) 'FT 

• * . I* • 

Madhya Pradesh 


Clause (a) is the same as that of Gujarat except that for the words “in the High Court 
of Gujarat, an Advocate”, the words “in the High Court of Madhya Pradesh, an Advo¬ 
cate of that High Court ’ and for the words “in any district, an Advocate”, the words “in 
any district, any Advocate" are substituted. (16-9-1960.) 


Order 3 Rule 2 — Note 1 (contd.) 

(3) A recognised agent can offer to be 
bound by the oath of the other party 
under Section 9 of the Oaths Act. AIR 
1932 Lah 414 (416). 

(DBU 866 (1890) 14 B ° m 455 (457) 

(4) A recognised agent has no right 

of audience and cannot plead or exa¬ 
mine witnesses. AIR 1955 Bom 262 (263, 
264) ** AIR 1955 Madh B 109 (111). 

(AIR 1948 East Punj 61, DISSENTED 
FROM.) ** (1969) 1 Mad LJ 207: 82 LW 
54 ** 1969 MPLJ 193: 1969 Jab LJ 250. 
(Holder of General power of attorney 
cannot act and plead on behalf of suitor 
in the M. P. High Court.) ** AIR 1964 
Madh Pra 264 (267): 1964 MPLJ 629 

(DB). 

[See however AIR 1948 East Punj 61 
(62, 63).3 

[But see AIR 1966 Raj 170 (172): 

1966 Raj LW 77. (Recognised agent can 
examine and cross-examine witnesses as 
he does not thereby plead.)] 

(5) An agent who has been given a 
general power-of-attomey authorising him 
to mortgage a certain property on be¬ 
half of his principal and do other neces¬ 
sary acts in respect of the principal's in¬ 
terest in the property, cannot bind the 
principal to a personal money decree 
for the balance remaining due after the 
sale of the property. AIR 1931 Rang 223 
(224) (DB). 

(6) Persons authorised by the Govern¬ 
ment under Order 27, Rule 2 to act for 
it in respect of any judicial proceeding 
are to be deemed as recognised agents 
within the meaning of Order 3 by whom 
appearance and applications may be 
made or done on behalf of the Govern¬ 
ment. 1967 Raj LW 297: ILR (1907) 17 
Raj 538. 


(7) The General Manager of the Rail¬ 

way administered by the Central Govern¬ 
ment under Rule 2 of Order 27, C. P. 
Code, has the authority to represent the 
Central Government in matters enumerat¬ 
ed therein and under Section 145 (1), 

Railways Act, it is also open to him in 
the manner provided therein to authorise 
even any other person to act for or re¬ 
present him in any proceeding. AIR 1956 
Pat 611 (513, 514) (DB). 

(8) Suit by firm — Plaint filed and 

verified by person having power of 
attorney executed in his favour by 
manager of firm who was also one of 
the partners — Power of attorney autho¬ 
rising him to sue for recovery of money 
due to firm from defendant and also to 
appear and represent firm in any Court 
in any jurisdiction and to make, sign, 
verify, present and file any plaint — 
Suit is properly instituted —- Each part¬ 
ner need not have signed the power of 
attorney, since one partner is agent of 
firm. Am 1961 SC 325 (330): (1961) 1 

SCR 982. 

(9) The husband of a woman cannot 

be deemed to be her recognised agent 
within the meaning of Rule 2 of Order 3 
or as an agent appointed to accept 
service of notice under R. 6 sub-rule (1) 
unless he has been so appointed by an 
instrument in writing signed by her. AIR 
1962 Ker 266 (267): (1962) 1 Ker LR 

131 . 

(10) Where there is a valid authority, 
mere formal defects will not invalidate 
the acts of the agent. (1903) 26 Mad 197 
(198, 199) ** AIR 1932 Pat 3 (4) (DB) 
** (1910) 37 Cal. 399 (405) (DB) ** 1964 
Cur LJ 449 (Punj) ** AIR 1963 Madh 
Pra 127 (128). 

[But see AIR 1914 All 636 (537): 36 

All 46 (DB).] 
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Order 3 Rule 2 — Note 1 (contd.) 

(11) Even where there is no authority 
originally to do an act, it could be given 
subsequently by the principal ratifying 
the unauthorised acts. AIR 1954 J and K 
45 (47): 12 J and K LR 122 ** AIR 1962 
Ker 19 (21): 1961 Ker LT 182. (Suit 
however must have been instituted with 
the knowledge and authority of the plain¬ 
tiff.) ** AIR 1960 Cal 15 (20) (DB). 

[But see AIR 1920 Pat 581 (582) 

(DB).] 

(12) Without applying the mind to 
the question whether a person who filed 
an application on behalf of a party did 
or did not in fact hold a power of 
attorney it cannot be concluded that the 
application was filed by an unauthorised 
person merely because the counsel of 
the party cannot say whether that per¬ 
son held any power of attorney and ex¬ 
plain why it was not filed with the ap¬ 
plication. AIR 1968 Madh Pra 118 (121): 
1968 MPLJ 19 (DB). 


(13) A person who is not an advocate 
or a legal practitioner can appear in 
several cases on behalf of parties as 
their recognised agent on the strength 
of general powers of attorney given by 
them in his favour and Rules 1 and 3 
ot Order 3 do not put any limitation on 
the number of cases in which and the 
number of persons on whose behalf a 
person can appear as a recognised agent. 
AIR 1964 Madh Pra 264 (267): 1964 

MPLJ 629 (DB). 


(14) Under Rule 2 as amended by Bom¬ 

bay High Court although undoubtedly the 
power-of-attorney must authorise the 
agent to do the necessary acts, that auth¬ 
ority must appear not in a special power- 
of-attorney but a general power-of-attor¬ 
ney. AIR 1959 Bom 386 (389): 60 Bom 

LR 1288 (DB). 

(15) A general power-of-attomey must 
confer upon the donee all necessary 
powers with regard to the business of the 
donor or at least with regard to a parti- 
cular class of business of the donor, and 
it must at least authorise the agent to 
act for the donor with regard to all his 
litigation in different Courts. The mere 
fact that wide and full powers are con¬ 
ferred upon the donee with regard to 
one specific matter will not make the 
power-of-attorney a general power-of 
attorney. The power must be general 
with regard to the subject-matter, not 
general with regard to the powers conferr- 
r * n ofo pe ,o l ™ f a subject-matter. AIR 1959 

mS (db) 388 * 389 ’ 390): 60 Bom LR 

of 2 nit^° WeP ' 0 t at,0rney - “(DA power- 
oi-attorney should be construed strictly 

ronfo aS R,Vin * ° nly such authority as it 

cation™ a% P 1 SKI v xT° r bv nec essarv impli- 

V Nas 17 ( 24): ILR (1946) 

(560i 8 ** AIR 1952 Mad 559 

Ker IT i A Spf 968 Ker 213 (215): 
er LT 1 (FB) ** AIR 1965 Mys 


(273): (1964) 2 Mys LJ 352 (DB). (Power 
of attorney executed for doing all acts 
and things necessary in connection with 
suits —- Attorney has implied authority 
to bring suit on behalf of minor repre¬ 
sented by next friend and suit is main¬ 
tainable.) 

(2) Every agent has got an implied 
authority to do whatever is necessary 
for, or ordinarily incidental to, the effec¬ 
tive execution of his express authority in 
the usual way. AIR 1947 Nag 17 (23): 
I-LR (1946) Nag 824 (FB) ** AIR 1931 
All 320 (320) (DB). 

(3) > An authority to “prosecute a 
claim’' will include an authority to file 
an appeal. AIR 1934 Lah 973 (973) (DB) 
** ILR (1957) Puni 1443 (1448). 

[But see AIR 1933 Lah 504 (505).] 

(4) A counsel authorised by vakalat- 

nama to do “peravi" is competent to sign 
and present memorandum of appeal. 
ILR (1954) 4 Raj 721 (724, 725) (DB). 

(5) An agent expressly authorised to 
settle the dispute by compromise can 
refer the dispute to arbitration. AIR 1947 
Nag 17 (23): ILR (1946) Nag 824 (FB). 

(6) A recognised agent is entitled to 
examine and cross-examine witnesses 
since in doing that he is only “acting" 
and not pleading. AIR 1966 Raj 170 
(172): 1966 Raj LW 77. 

(7) Where by a power of attorney 
complete power to commence and pro¬ 
secute and defend all actions, claims, 
demands etc., on behalf of the executant 
is given it includes also the power of 
making execution application by the 
attorney. AIR 1961 Punj 369 (374): ILR 
(1960) 2 Punj 241 (DB). 

(8) A power to conduct suits generally 

does not authorise the agent to bring 
them to a close in an out of the ordi¬ 
nary way. (1890) 14 Bom 455 (457) 

(DB) ** (1874) 6 NWPHCR 210 (213). 

[But see AIR 1932 Lah 414 (415, 416).] 


An agent authorised to act only in 
connection with one particular matter is 
one acting under a special power-of- 
attorney. AIR 1916 Bom 155 (156): 41 

Bom 40 (DB) ** AIR 1930 Bom 511 

(10) Though a next friend of a minor 
can appoint a recognised agent for the 
minor a general power-of-attomey would 
not enable the attorney to file suits in 
the name of unspecified minors using 
the grantor's name as next friend, when 
the power-of-attomey is executed bv the 
next friend on his own behalf and not 
in his capacity as next friend of the 
minor. AIR 1944 Bom 201 (202, 203): 

ILR (1944) Bom 66. 


3. Objection to authority. — ( 1 ) An 

objection to the validity of a power-of- 
attorney must be taken very early in 
the trial Court, and if not taken must be 
deemed to have been waived. AIR 1951 
Ajmer 101 (1] (101) ** ILR (1957) Punj 
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R. 3. Service of process on recognized agent.—(1) Processes served on 
the recognized agent of a party shall be as effectual as if the same had been served 
on the party m person, unless the Court otherwise directs. 

(2) The provisions for the service of process on a party to a suit «=h«11 apply 
to the service of process on his recognized agent. 

[1882 and 1877, S. 38; 1859, S. 17.] 

aR * 4 * Appointment of pleader.—(1) No pleader shall act for any per- 

son in any Court, unless he has been appointed for the purpose by such person 

y a document in writing signed by such person or by his recognized agent or by 

some other person duly authorized by .or under a power-of-attomey to make such 
appomtment. 


(2) Every such appointment shall be filed in Court and shall be deemed to 
be in force until determined with the leave of the Court by a writing signed by 
the ckent or the pleader, as the case may be, and filed in Court, or until the client 

the client ° T Until ^ proceedin S s ^ suit are ended so far as regards 

(3) For the purposes of sub-rule (2) an application for review of judgment, an 
app ica on under Section 144 or Section 152 of this Code, any appeal from any 
decree or order in the suit and any application or act for the purpose of obtaining 
copies of documents or return of documents produced or filed in the suit or of ob- 


?. P £> eP A Rule 2 — Nole 3 (contd.) 

}^43 (1447) ** AIR 1953 Mys 89 (89): 

ILR (1952) Mys 90 (DB). 

(2) A defect in the authority of the 
agent is only an irregularity not affecting 
the merits of the case. AIR 1930 Bom 
511 (513) ** AIR 1923 Bom 44 (44): 47 
Bom 227 (DB) ** 1964 Cur LJ 449 
(Punj). 

( r 1 (f) Ut (DB) ] 190? PUn RC N °‘ 109 * P * 506 


4. Persons carrying on business. — (1) 
The person must really carry on busi¬ 
ness for and in the name of parties not 
resident within the local limits of the 
jurisdiction of the Court within which 
the applications, appearances or acts are 
to be made or done. 1907 Pun Re 
No. 109, p. 506 (508) (DB) ** AIR 1931 
All 449 (450) (SB), 

[See however AIR 1931 Pat 282 (284) j 
10 Pat 441 (DB).] 


(2) The expression “carrying on busi¬ 
ness" must be interpreted as relating to 
commercial business. AIR 1937 Mad 293 
(294). 


(3) The appearance, application or act 
made or done must relate to matters 
connected with the trade or business. AIR 
1937 Mad 293 (294). 


Order 3, Rule 3 — Note I 

(1) This rule imputes the knowledge of 
the agent to the principal. (1903) 25 All 1 
(17): 29 Ind App 203 (PC). 

(2) A person holding a power-of- 

attorney is at liberty to refuse to accept 
service of summons and appear in a suit 
brought against the principal even though 
he is authorised by the power to appear 
and defend suits. (1882) 8 Cal 317 (326) 
(DB). 1 


(3) Where in the case of Railway ad¬ 
ministered by the Central Government, 
the General Manager executes a special 
power-of-attomey in favour of B under 
Section 145, Railways Act, which power 
of attorney is wide enough to authorise B 
to represent, act, plead and do all 
things necessary in the suit, and B has 
actually acted and pleaded in the trial 
Court on behalf of the General Manager, 
notice of appeal arising out of the suit 
can in law be effectively served on B. 
AIR 1956 Pat 511 (513, 514) (DB). 

ORDER 3, RULE 4 — SYNOPSIS 

1. Scope. 

2. Pleader. 

3. Authority to abandon Issue or claim. 

4. Power to make admissions. 

5. Power to withdraw suit. 

6. Power to compromise suit. 

7. Power to refer to arbitration. 

8. Delegation of authority. 

9. Privileges and rights of pleaders. 

10. Duties. 

11. Appointment of pleaders. 

12. Acceptance of engagement. 

13. “Until determined with the leave of 

the Court.” 

14. “Until all proceedings in the suit 

are ended." 

1. Scope. — ( 1 ) This rule does not 
give an absolute right to any practitioner 
to appear in Court in any matter he 
chooses. It is subject to the rules govern¬ 
ing the qualifications of the various 
classes of pleaders and the rules govern¬ 
ing the procedure of Courts. AIR 1925 
Mad 1201 (1202): 48 Mad 676 (DB) *• 

AIR 1932 Cal 1 (2, 3): 59 Cal 370 (DB). 

(2) A^ vakalatnama under which 8 
lawyer is empowered to act may j be 
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taining refund of monies paid into the Court in connection with the suit shall be 
deemed to be proceedings in the suit. 

(4) The High Court may, by general order, direct that, where the person by 
whom a pleader is appointed is unable to write his name, his mark upon the docu¬ 
ment appointing the pleader shall be attested by such person and in such m ann er 
as may be specified by the order. 

(5) No pleader who has been engaged for the purpose of pleading only shall 
plead on behalf of any party unless he has filed in Court a memorandum of 
appearance signed by himself and stating— 

(a) the names of the parties to the suit, 

(b) the name of the party for whom he appears, and 

(c) the name of the person by whom he is authorised to appear: 

Provided that nothing in this sub-rule shall apply to any pleader engaged to 

plead on behalf of any party by any other pleader who has been duly appointed 
to act in Court on behalf of such party. 

[1882 and 1877, S. 39; 1859, S. 18.] 

[a] Rule 4 was substituted by the Code of Civil Procedure (Seccmd Amendment) Act, 
1920 (XXII of 1920), Section 2, for the original Rule 4. 


HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Havefia 

In Order HI, Rule 4, for the existing sub-rule (3), substitute the following as sub¬ 
rule (3):— 


an application for review of judgment, an 
application under Section 144 or Section 152 of this Code, any appeal or revision 


Order 3 Rule 4 — Note 1 (contd.) 

general. It may specifically confer wide 
authority upon the lawyer including the 
authority to compromise and to receive 
payment. Even if a vakalatnama is gene¬ 
rally worded it will enable a lawyer to 
accept a cheque on behalf of his client 
when he is armed with an acknowledg¬ 
ment receipt signed by his client and 
produces the same before the paying 

?oio° r Ti ties * AIR 1968 >Bom 112 (114): 

1968 Bom LR 228 (DB). 1 ' 

(3) The rule is not intended to penalise 
the clients Who had in fact instructed 
an Advocate at one stage of the litiga- 
tion and immediately ratified his auth- 
onty filter he reported no instructions 
when the failure to file fresh vakalat was 
brought to notice. 1955-2 Mad L Jour 
124 (125). 

(4) The rule does not provide for the 
. of appointment of a pleader. AIR 

1957 Andh Pra 950 (952, 953): ILR (1956) 
Andhra 420. 

(5) Fresh power of attorney is to be 
Illed along with revision petition — Omis- 
S'op 18 a curable irregularity. AIR 1961 
Madh Pra 323 (324): 1961 Jab LJ 399. 

(6) Reorganised agent appointed under 
general power of attorney by suitor — 
He cannot act or plead on behalf of 
suitor in High Court. 1969 MPLJ 193: 

1969 Jab LJ 250. 


(7) Where an assessee authorises the 
Advocate to appear not only in the recti¬ 
fication proceeding but "in all proceed¬ 
ings connected with the same or any 
order passed therein" the authorti'y 
covers also the application under S. 66 

(1) as that application cannot be said 
to be unconnected with the application 
for rectification and both arise out of 
the same proceedings. AIR 1960 Andhra 
Pra 422 (423): (1960) 1 Andh WR 280 (DB). 

2. Pleader. — (1) The term “pleader" 
signifies all persons who are entitled to 
appear and plead and includes an advo¬ 
cate, vakil or attorney. AIR 1955 Madh 
B 109 (110) ♦* AIR 1940 Bom 272 (272): 
ILR (1940) Bom 510 (DB). 

(2) The word pleader does not include 
agents. AIR 1928 Lah 733 (734). 

(3) A pleader in India can both plead 
and act. (1888) 15 Cal 638 (644) (DB) ** 
1967 Raj LW 297 (300): ILR (1967) 17 
Raj 538. 

(4) The contract between a pleader 

and his client is governed by the law 
relating to agency. AIR 1958 Andh Pra 
652 (653): ILR (1957) Andh Pra 361 
(DB) ** AIR 1934 Bom 299 (301): 58 

Bom 597 (DB). 

(5) Principal has right to revoke vaka¬ 
lat given by agent in favour of Advocate. 
AIR 1968 Mad 333 (334): (1968) 2 Mad 
LJ 74. 
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application from any decree or order in die suit, any application relating to such 
appeal or revision application, any application for execution of the decree in the 
suit, any application under Rule 9 or Rule 13 of Order IX of this Code, any appli¬ 
cation under Rule 4 of Order XXXVIII of this Code and any application or act for 
the purpose of obtaining copies of documents or return of documents produced or 
filed in the suit or in any of the proceedings mentioned hereinbefore or any appli¬ 
cation for obtaining refund of monies paid into the Court in connection with the 
suit or any of the proceedings mentioned hereinbefore shall be deemed to be pro¬ 
ceedings in the suit.” (1-11-1966.) ' N ' T 

[a] See Act 35 of 1961, S. 11 (1-7-65). >- f 3- • vfa 

Delhi and Himachal Pradesh 

Same as that of Punjab—see Act 26 of 1966. Ss. 7 and 17 (w.e.f. 31-10-1966 and 
1-5-1967). 

Gujarat 

In sub-rule (3) the words “or any application relating to such appeal” shall be in¬ 
serted between the words “order in the suit” and “and any application or act.” (17-8- 
1961.) 

Kerala: Laccadive, Mini coy and Amindivi Islands 

(i) In sub-rule (2), after the words ‘Every such appointment” insert the words “When 
accepted by the pleader in writing”. 

(ii) In sub-rule (3) after the words “or section 152”, insert the words “or applications 
under Order IX, Rule 9 or 13". 

(iii) Omit sub-rule (5). 

(iv) After sub-rule (5) insert the following sub-rule, namely:— 


(6) No pleader appearing on behalf of the Government or on behalf of any 
public servant sued in his official capacity shall be required to present any document 


Order 3 Rule 4 (contd.) 

3. Authority to^ abandon issue or claim. 

(1) A pleader's general powers in the 
conduct of a suit include the power to 
abandon an issue, which in, his discre¬ 
tion, he thinks it inadvisable to press. 
AIR 1S39 Oudh 257 (262): 14 Luck 723 
(DB) ** ILR (1964) Mys 1067 (1073) 

(DB) ** AIR 1962 Mys 140 (143): 40 Mys 
LJ 116 (DB) *♦ AIR 1960 Puni 209 
(211): 62 Pun LR 110 (DB) ** AIR 1968 
Cal 550 (553): 72 Cal WN 867. (But such 
abandoned issue cannot be agitated in 
Court of appeal.) 

(2) A pleader cannot, unless authorised 
to do so, bring the suit to a close by 
offering to be bound by the oath of the 
opposite party. (1890) 14 Bom 455 (457) 
(DB) ** AIR 1930 Cal 463 (465) (DB) ** 
AIR 1961 Raj 209 (210): 1961 Rai LW 
288. 

[But see AIR 1927 All 584 (584): 49 
All 842 (DB) ** AIR 1959 All 382 (383, 
384): 1959 All LJ 104 (DB). (Power to 
abide by the statement of a witness is 
necessarily implied in the general and 
wide authority given under the vnkalat- 
nama. ILR 14 Bom 455, DISSENTED.)] 

(3) An adovocate cannot bind the ab¬ 
sent plaintiffs by signing the oath peti¬ 
tion which is not contemplated bv Sec¬ 
tion 8 of the Oaths Act and is in fact 
contrary to law. AIR 1953 Mad 708 (709). 

4. Power to make admissions.— (1) Where 
in a particular case an inaccuracy creeps 
in, it is the duty of counsel to bring the 


error to the notice of the Court and re¬ 
call the admission made on the basis of 
such error. AIR 1951 Nag 161 (162) : ILR 
(1950) Nag 445. 

(2) An admission on a question of fact 

will always bind the client, unless the 
pleader has been induced or misled by a 
mistake or misapprehension as to the actual 
facts. AIR 1957 Andh Pra 965 (967) ** AIR 
1949 Pat 197 (203) : 26 Pat 717 (DB) ** 
AIR 1934 Bom 186 (187) (DB) ** AIR 1967 
£? d ,^£ ra , 211 / 214 > : < 1967 ) * Andh WR 
42 (DB). (Admission by Counsel in course 
of proceeding can be withdrawn unless 
estopped — If opposite party has acted to 
his prejudice on faith of that admission it 
may not be allowed to be withdrawn.) ** 
(1967) 2 Andh WR 429 (431) ** (1962) 2 
Ker LR 419 (422). . 

[But see ILR 46 Pat 1301 (1304) (DB). 
(Concession made by lawyer on facts — 
Aggrieved party can withdraw from such 
concession before higher Court.)] 

(3) An erroneous admission by a pleader 

on a question of law does not preclude 
the party from claiming his legal rights in 
a higher tribunal. AIR 1964 SC 526 (544) * 
1955 S C R 520 : I L R (1954) Trav-Co 
867 ** AIR 1957 Andhra Pra 

965 (967) ** ILR (1955) Punj 1086 

(1096) ** AIR 1969 All 14 (24): 1968 All 
LJ 402 (DB) ** (1968) 70 Pun LR (D) 202 
(DB) ** AIR 1966 Cal 438 (445) : (1966) 
2 ITJ 524 (DB). (Defect in notice under 

S. 34, I. T. Act waived by counsel — Client 
is not bound by waiver.) ** AIR 1965 All 
552 (557) (DB) ** AIR 1964 Manipur 1 
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empowering him to act, but such pleader shall file ft memorandum of appearance 
signed by himself and stating— 

(a) the names of the parties to the suit, 

(b) the name of the party for whom he appears, and 

(c) the name of the person by whom he is authorised to appear."* (9-6-1959); 

Reg. 8 of 1965, S. 3. 


Madhya Pradesh 

Same as in Punjab, with following modifications in the items:—* 

(i) Item (x) in Punjab is item (v) in Madhya Pradesh; 

(ii) in item (i), for the words “under Sections 22, 24 or 25" read “under Ss. 23, 

24 or 25”; 

(iii) in item (ii), omit “rule 4“; , 

(iv) in item (viii), which is item (ix) in Madhya Pradesh, omit “or Section 154”; 

(v) omit item (ix); 

(vi) in item (xiii) of Punjab, which is item (xii) in Madhya Pradesh, for the words 
“any application for directing or proceeding for prosecution”, read “any 
application or proceeding for sanctioning prosecution”. (18-10-1968.) 

Madras and Pondicherry** 

(a) In sub-rules (1) and (2) for the words, “in writing signed” substitute “a 

document subscribed with bin signature in his own hand.” 

(b) Insert the following as clause 6 :— 

“(6) No Government or other pleader appearing on behalf of die Government, 
or on behalf of any public servant sued in his official capacity, shall be required to 


Order 8, Role 4 t— Note 4 (contd.) 

(8) •• ILR (1964) Mys 1067 (1073) (DB) 
** (1963) 65 Pun LR 792 ** 1962 Mys LJ 
(Supp) 395 •• AIR 1960 Mad 457 (459. 

460): (1960) 1 Mad LJ 445. 

[See however AIR 1952 Bom 16 (18) 
(DB).] 

[But see AIR 1932 Lah 343 (343) : 13 
Lah 185 (DB) ** AIR 1930 Mad 547 (547. 
548) AIR 1929 All 446 (447).] 

(4) A party cannot challenge the form 
of an order made by the Court to which 
its counsel consented. AIR 1953 SC 98 
(103) : 1953 SCR 351. (Order under Sec¬ 
tion 38, Companies Act — AIR 1951 Mad 
572 s ILR (1950) Mad 339, REVERSED.) 

(5) Admission relating to matter falling 
outside scope of authority of lawyer — 
Not binding on client. AIR 1961 Andh Pra 
467 (470) e (1961) 2 Andh WR 101 (FB). 

(6) Occupants of house pleadng for first 
time In appeal that their predecessor-in 
interest had after expiry of tenancy become 
statutory tenant *— Counsel for owner in 
an eviction suit conceding that the pre¬ 
decessor-in-interest had so become statu¬ 
ary tenant -— Concession of the type by 
a Counsel in the circumstances would not 
be held binding on the client. (1965) 67 
Pun LR 887. 

5. Power to withdraw suit.—(1) A vaka¬ 
latnama couched in general terms suffices 
prima facie to authorise a pleader to apply 
for withdrawal of the suit. (1866) 5 Suth 
WR 80 (81) (DB) •• (1912) 14 Ind Cas 190 
(190) (DB) (Cal). 

(2) Application for registration of trade 
mark — Opposition — Withdrawal — 
Counsel has power to withdraw opposition 

IVoL 3 ] 3 A. M. 10 


unless otherwise instructed by client. 1965 
Pun LR (Sup) 284. 

6. Power to compromise soft. — (1) In 

the absence of specific authority, if a plea¬ 
der enters into a compromise on behalf of 
the client, the compromise is not binding 
on the client. AIR 1959 Mad 7 (9) ** AIR 
1956 Mad 586 (589) ** AIR 1955 Raj 59 
(60) : ILR (1954) 4 Raj 905 (DB). 

[See also (1967) 71 Cal WN 145 (150). 
(Court has discretion to refuse its assist¬ 
ance to such compromise if it results in 
failure of substantial iustice.)] 

[See however AIR 1947 Nag 17 (26) i 
ILR (1946) Nag 824 (FB) ** AIR 1968 Ker 
213 (217): 1968 Ker LT 1 (FB). (Advocate’s 
authority to compromise suit or confess 
judgment—Implied in every vakalat unless 
expressly excluded — O. 3, R. 4 does not 
affect the power.) ** AIR 1963 Punj 376 
(378). (Counsel has implied . power to 
compromise unless specifically counter¬ 
manded.) •* AIR 1959 Mad 7 (9): 

(1958) 2 Mad LJ 34. (Under inherent au¬ 
thority impliedly given to vakil he has 
power to compromise suit.) 

[But see AIR 1960 Bom 20 (21, 22) : 61 
Bom LR 757. (Authority of advocate to 
compromise is implicit in the appoint¬ 
ment of advocate.)] 

(2) The client may acquiesce in or ratify 

the compromise. (1900) 6 Cal WN 82 (88) 
(DB) ** AIR 1925 Cal 696 (700, 702) : 52 
Cal 386 ** AIR 1932 Cal 231 (232, 233) s 
59 Cal 31 (DB). ' 

(3) Where the original vakalatnama it¬ 
self specially empowers the pleader to com¬ 
promise the suit, no second or special 
vakalatnama is again necessary for the pur¬ 
pose. AIR 1950 Bom 113 (118) ; ILR (1949) 
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sent any document empowering him to act; but such pleader shall file a memo¬ 
randum of appearance signed by himself and stating the particulars mentioned in 
sub-rule (5).” 

[a] See Act 26 of 1968, S. 8 (a), Sch. Pt H (1-10-1967). 

Mysore 

Substitute the following for Rule 4* 

“4. (1) No pleader shall act for any person in any Court, unless He has been 
appointed for the purpose by such person by a document subscribed with his signa¬ 
ture in his own hand by such person or by his recognised agent or by some other 
person duly authorised by or under a power-of-attomey to make such appointment 
Bnd the appointment has been accepted in writing by the pleader. 

. Every such appointment shall be filed into Court. Except as otherwise pro¬ 
vided in this rule, no such appointment shall be deemed to have been terminated 
until its determination with the leave of the Court by a document subscribed with 
his signature in his own hand by the client or his recognised or authorised agent or 
by the pleader, as the case may be, and filed into Court; or until the client or the 

pleader dies, or until all proceedings in the suit are ended so far as regards the 
client 


(3) For the purpose of sub-rule. (2), proceedings in the suit shall mean all interlocu¬ 
tory and miscellaneous proceedings connected with the suit or any decree or order 
passed therein taken in the Court in which the suit has been instituted or by which 
the suit has been disposed of, and shall include applications for review of judgment, 
applications for amendment or correction of the decree, applications for execution 
of the decree or any order in the suit or for restitution under Section 144 of the 
Code or otherwise, applications for leave to appeal against any decree or order pas¬ 
sed in the suit, and applications or acts for the purpose of obtaining copies of docu¬ 
ments or copies of judgments, decrees or orders, or for the return of documents pro- 


Order 3 Rule 4 — Note 6 (contd.) 

?39?) ** (1912 ' 17 tod C “ 391 

(4) A strict interpretation ought to be 
placed upon the terms empowering the 
pleader to enter into a compromise. AIR 
1954 Mys 167 (167) : ILR (1954) Mys 1 •• 
AIR 1918 Mad 656 (657) : 41 Mad 233 (235) 
(DB). 

(5) An authority to compromise a suit 
does not necessarily give an authority to 
negotiate the terms thereof without refer¬ 
ence to his client. AIR 1939 Bom 490 (491) 
•* AIR 1918 Mad 656 (657) : 41 Mad 233 
(DB). 

(6) Where in a general power of at¬ 
torney drafted in Urdu the agent was per¬ 
mitted to compromise (“Sulah”) a suit on 
behalf of the principal, such power does 
not entitle the agent to refer a case to arbi¬ 
tration (“supurd satisi’\) AIR 1969 Andh 
Pra 211 (212). 

(7) A counsel, as distinguished from a 
pleader, can compromise a suit in the ab¬ 
sence of any limitation on his authority. 
AIR 1958 Pat 521 (526) ** AIR 1955 Raf 
59 (60) : ILR (1954) 4 Raj 905 (DB) *• 
AIR 1954 Nag 250 (251) : ILR (1954) Nag 
425 (DB) ** AIR 1930 PC 158 (161, 162) : 
57 Ind App 133 : 57 Cal 1311 ** AIR 1935 
PC 119 (121) : 14 Pat 545 : 62 Ind App 
196. 

[But see AIR 1920 Low Bur 103 (104).) 

(8) Authority of a counsel extends only 
to matters involved in the suit and not to 
collateral matters. AIR 1944 Bom 46 (48)** 


(1900) 27 Cal 428 (449) (SB) ** AIR 1927 
Mad 852 (854) : 50 Mad 786 (DB). 

(9) Where a pleader is engaged for the 
purpose of pleading merely, he has the 
same power with regard to compromis in g 
the suit as an advocate possesses. AIR 1952 
All 29 (30) : ILR (1953) 2 All 544 (DB). 

(10) A compromise entered into by a 
pleader duly authorised cannot be inter¬ 
fered with unless there i s fraud, collusion, 
mistake or misapprehension on the part of 
the pleader. AIR 1932 Cal 231 (233) : 59 
Cal 31 (DB) •* AIR 1926 Pat 73 (76) : 4 
Pat 766. 

(11) A compromise by a pleader is ‘act¬ 

ing within the meaning of this rule. AIR 
1947 Nag 17 (25) : ILR (1946) Nag 824 

(FB). 

fSee however AIR 1958 Pat 521 (526)J 

(12) Where the advocates appearing on 
both sides submitted a joint memo to the 
Court, the advocates aione affixing their 
signatures to the joint statement and it is 
not disputed that, the counsel signing the 
joint memo had instructions to do the same, 
joint memo must be deemed to have been 
signed as it were by the parties themselves 
though actually their signatures do not ap¬ 
pear on the face of it. AIR 1957 Mad 95 
(96) (DB). 

[See also 1969 Cri LJ 70 (73) : 1968 All 
LJ 457. (Applicant making offer to decide 
the case on statement made on special 
oath by P—P, apart from being father and 
brother of some of the opposite parties also 
advocate for all the opposite parties em- 
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dnoed or filed in the arcdt or for obtaining payment or refunds of monies paid into 
Court in connection with the suit or any decree or order therein. 

(4) (a) In the case of applications for execution of a decree, applications for re¬ 
view of judgment and applications for leave to appeal, a pleader whose appoint¬ 
ment continues in force by virtue of sub-rule (2) of this rule and who has been 
served with the notice in any such application shall be at liberty to intimate to the 
Court in writing in the form of a memorandum filed into Court at or before the 
first hearing of any such application or appeal that he has not received instructions 
from his client and to retire from the case. 

(b) Where, however, the pleader does not so report the absence of instructions 
to die Court but proposes to continue to act on the strength of the original appoint¬ 
ment, he shall file into Court at or before the first hearing of such matter a formal 
memora ndum stating that he will continue to appear act for his client in the 
said application or appeal, as the case may be. 

(c) If a pleader files the memorandum referred to in clause (a) or omits to file 
the memorandum referred to in clause (b) within the time prescribed therefor, the 
Court shall proceed as provided in sub-rule (2) of Rule 5 of this Order. 

Order 3 Rule 4 — Note 6 (eontd.) 

powered under Vakalatnama to do all 
which opposite parties could have done 
in the case — Held as soon as P accept* 
th e offer a binding contract came into 
existence between applicant and opposite 
parties.)] 

(13) In all cases where an advocate 
has been given power to compromise there 
is an assumption that he will not compro¬ 
mise, unless he is instructed and the 
addition of the word in the vakalatnama 
that he^ is empowered to compromise on 
the advice of the party certainly does not 
m any way restrict the power of the ad¬ 
vocate; and if he- files a petition to com¬ 
promise, he is deemed to have done it 
under the instructions unless the con¬ 
trary is proved. 1958-1 Andh WR 461 
(454, 455). 

7. Power to refer to arbitration.— (1) 

A pleader cannot make a reference to 
arbitration where the vakalat&ma does 
not specifically authorize him to do so. 

AIR A 924 Na * 338 (342 - 343) ** AIR 1932 
Cal 343 (344) •• AIR 1935 Pat 16 (17). 


tSee however AIR 1947 Nag 17 (26): ILR 
(1946) Nag 824 (FB).l 

(2) A counsel as distinguished from a 
pleader who derives his authority only 
from the vakalatnama, has implied autho¬ 
rity even to make a reference to arbitra- 
tton. Affi 1947 Nag 17 (26): ILR (1946) 

Nf* 824 (FB) •• AIR'1932 Lah 373 (374): 
13 Lah 775. 

(3) A pleader has no authority to 
revoke the appointment of an arbitrator 
hy the party himself, without the latter’s 
knowledge or instructions. AIR 1922 Nag 
39 (40): 18 Nag LR 140. 

8 - Delegation of authority. — ( 1 ) A 

pleader engaged by the party can delegate 
tus authority to another pleader and re- 
ernest him to appear on his behalf. AIR 1954 

( 626) 455 46?) * DB) ** AIR 1968 Pat 521 


(2) An advocate who is merely instruct¬ 
ed by another pleader who has filed a 
vakalatnama but who has not filed one 
on his own account or has not accepted 
one already filed, has no right to have 
inspection of documents filed in the suit 
or proceeding. ILR (1953) 2 Cal 309 (315, 
316) (DB). 

(3) A presentation by the pleader's 
clerk or by another pleader delegated for 
that purpose is equivalent to a presenta¬ 
tion by the pleader. AIR 1941 Pesh 1 (3) 
(DB) ** AIR 1939 Rang 1 (6) : 1939 Rang 
LR 108 (DR). 

(4) In order that an application present¬ 
ed by the pleader’s registered clerk 
should be in accordance with law, it should 
bear not merely the signature of the 
party but also the signature of the pleader, 
so as to indicate that the clerk was acting 
on behalf of his master. AIR 1952 Bhopal 
41 (42). 

(6) The act of presentation of an appli. 
cation for leave to appeal to Supreme 
Court should be done by the party in per- 

recognised agent or pleader. 

492 (DB) Rai 180 U81>: ILR (1952 > 2 Ua * 

9. Privileges and rights of pleaders. — 

(1) If a pleader refuses to take up a case 
for any member of the public if a fair and 

P r °JL er J ee “ tendered to him, adequate 
instructions are given and the case is of 

a class which the lawyer is accustomed 
to take up, such a refusal will amount to 
professional misconduct. AIR 1929 All 

(tea /. 36711 61 Au 892 ** air 1930 in aw 

[But see (1908) 35 Cal 317 (319) (DB).I 

*ii£Lh £ ******* of a Pleader to be 

allowed to plead and to claim an audience 

Purpose and cross-examine 

iJU 11 ?- ;?!& MW Mai 

,oYa V 9 ®?' 1 Mad 21 (DB). 

(3) A pleader or solicitor has a lien on 

the papers entrusted to him until al“ his 

costs are paid off. (1880) 4 Bom 353 
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(5) The High Court may by rule or general order direct that where the person 
by whom a pleader is appointed is unable to write his name, his mark upon the 
document appointing the pleader shall be attached by such person and in such 
manner as may be specified in the rule or order. 

i i 6) N ? Wh ° has been ' engaged for the purpose of pleading only shall 

plead on behalf of any party unless he has filed into Court a memorandum of ap- 
pearanoe signed by himself and stating ( a ) the names of the parties to the suit 

(b) name of the party for whom he appears, and (c) the name of the person by whom 
ne is authorised to appear: 

Provided that nothing in this sub-rule shall apply to any pleader engaged to 
plead on behalf of any party by any other pleader who has hims elf been duly ap- 
pomted to act in Court on behalf of such party. 

(7) No Government Pleader or other pleader appearing on behalf of the Govern¬ 
ment or on behalf of any public servant sued in his official capacity shall be re¬ 
quired to present any document empowering him to act, but such pleader shall file 
mto Court a memorandum of appearance signed by him and stating the particulars 
mentioned in sub-rule (0)". (30-3-1967). 

Punjab, Haryana and Chandigarh 


For sub-rule (3) of Rule 4, substitute the following.*—. 

“(3) For the purposes of sub-rule (2),_ 

(i) an application or a proceeding for transfer under Ss. 22, 24 or 25 of this 
Code, (li) an application under Rule 4 or Rule 9 or Rule 13 of Order IX of 


Order 3 Rule 4 — Note 9 (could.) 

(356) ** AIR 1925 Bom 351 (352): 49 Bom 
505. (Priority of solicitor's lien.) •• AIR 
1921 Cal 67 (68): 48 Cal 817. 


All 652 (657): 46 All 663 (DB) •• AIR 1962 
Mys 140 (142): 40 Mys LJ 116 (DB). (Pre¬ 
sumption is that pleader has acted in in¬ 
terest of client.) 


(4) The lien is an equitable one and can 
be claimed only as against the client and 
not third parties. AIR 1952 Mys 141 (143): 
ILR (1952) Mys 270 *• (1898) 25 Cal 887 
(889, 890). 

(5) The lien, if any, is postponed to the 
prior charge of which the Advocate had 
notice. AIR 1952 Mys 141 (143): ILR (1952) 
Mys 270. 

(6) Where an Advocate takes security 
for his fees the Advocate abandons the 
lien if any. AIR 1952 Mys 141 (143) : ILR 
(1952) Mys 270. 

(7) A pleader who has not been paid by 
the client his remuneration can file a suit 
for the recovery of the fee agreed upon 
or by way of quantum meruit under S. 70 
of the Contract Act. (1881) 7 Cal 401 (402) 
** AIR 1930 Mad 132 (135): 63 Mad 309 
(DB). 

(8) Advocate conducting cases on behalf 
of a company — Company going in liqui¬ 
dation — Amounts realised in the cases 
in pursuance of decree obtained by advo¬ 
cate in hands of the liquidator — Advo¬ 
cate’s claim for preference on account of 
fees and expenses on the ground of Jien 
is maintainable. 1961 Ker LT 968: (1961) 
2 Ker LR 587. 

10. Duties.— (1) When a pleader accepts 
a brief it is his bounden duty to attend to 
his client’s interest throughout the pro¬ 
ceedings in the case, to represent his in¬ 
terests properly and to prosecute the case 
with due diligence. AIR 1958 Mad 122 (125) 
** (1912) 36 Bom 606 (610) (DB) ** AIR 
1924 Cal 257 (268, 269) (FB) •• AIR 1924 


(2) If a pleader is unable to attend when 
the case is called on,*the brief should be 
returned in good time. AIR 1932 Bom 634 
(635). 

(3) It is not proper for a pleader to as¬ 
sociate himself with reckless charges of 
fraud and criminality or to indulge in 
abuse, nor should he put questions attack¬ 
ing a witness's honour unless he has rea¬ 
sonable grounds for believing them to 
be true. AIR 1925 All 641 (641, 642): 47 
All 729 (FB) ** AIR 1927 Cal 823 (825) 3 
65 Cal 85 (DB) ** AIR 1935 Mad 678 (580) 
(DB) ** AIR 1960 All 164 (168, 169). 

(4) Counsel are expected to help and 
not to hinder the administration of iustice. 
AIR 1935 All 117 (119): 57 All 573 (DB) ** 
AIR 1959 Ker 83 (87): 1958 Ker LJ 1046 
(DB). 

(5) A pleader having once appeared for 
a client should not appear against him in 
another litigation arising out of the same 
dispute and use the information received 
formerly in his professional capacity. AIR 
1917 PC 80 (84) ** (1902) 26 Bom 423 . 
(430) (FB) ** AIR 1925 Mad 1201 (1205): 
48 Mad 676 (DB) ** AIR 1964 Andh Pra 
261 (264): (1964) 1 Andh WR 133 (FB). 

(6) Pleaders owe a duty not only to 
their clients but also to the Court and are 
bound to co-operate with the Court in the 
orderly and pure administration of ius¬ 
tice. AIR 1956 Mys 60(61,62): ILR (1956) 
Mys 371: 1956 Cri L Jour 1415 ** AIR 
1923 Cal 212 (215) (SB) ** AIR 1929 PC 
58 (59): 56 Ind App 80: 51 All 267 ** AIR 
1968 Ker 213 (216): 1968 Ker LT 1 (FB)- 
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this Code, (iii) an application under Rule 4 of Order XXXVII of this Code, 
(iv) an application for review of judgment, (v) a reference arising from or out 
of the suit, (vi) an application for amendment of the decree or order or the 
record in the suit or an appeal, reference or revision arising from or out of 
the suit, (vii) an application for the execution of any decree or order in the 
suit, (viii) an application for restitution under Section 144 or Section 151 of 
this Code, (ix) an application under Section 151 of this Code, (x) an appli¬ 
cation under Section 152 of this Code, (xi) any appeal (including an appeal 
under the Letters Patent of die High Court) or revision application from any 
decree or order in die suit or an appeal arising from or out of the suit, (xii) 
any application relating to or incidental to or arising from or out of such 
appeal or revision or a reference arising from or out of the suit (including 
an application for leave to appeal under die Letters Patent of the Hig h Court 
or for leave to appeal to the Supreme Court), (xiii) any application for direct¬ 
ing or proceeding for prosecution under Chapter XXXV of the Code of Crimi¬ 
nal Procedure, 1898, relating to the suit or any fjf the proceedings mentioned 
hereinbefore or an appeal or revision arising from and out of any order pass¬ 
ed in such application or proceeding, (xiv) any application or act for the pur¬ 
poses of obtaining copies of documents or the return of documents produced 
or filed in the suit or in any of the proceedings mentioned hereinbefore, (xv) 


Order 3 Rule 4 — Note 10 (contd.) 

(Counsel has triple duty — To Public, 
Court and client.) •* 1968 Ker LJ 123 
(DB) ** AIR 1967 Mad 162 (164): 1967 

Cri LJ 661: (1966) 2 Mad LJ 219 (DB) 
** AIR 1965 Guj 237 (242): 1965 (2) Cri 
LJ 491: (1965) 0 Guj LR 702 (DB). 

(7) Bench and the Bar are both indis¬ 
pensable for the proper dispensation of 
justice. One cannot function without the 
other and for that reason the relations 
between the two should be of the highest 
co-operation. AIR 1963 All 477 (479): 1363 

(2) Cri LJ 363. 

(8) When a matter is heard ex parte a 
pleader is bound to bring to the notice 
of the Court adverse as well as favourable 
authorities on the point. AIR 1916 PC 227 
(229): 44 Cal 673: 44 Ind App 30. 

(9) Unwarranted or unf ounded attacks 
against the Judge on the part of a pleader 
amount to misconduct. (1907) 29 All 95 
(108, 109) (PC) ** AIR 1924 All 253 (254): 
46 All 121 (FB). 

(10) Non-payment of fees by itself 
would normally be no iustification for re¬ 
fusing to attend. AIR 1958 Mad 122 (125). 

(11) Advocate served with notice of date 
of hearing for recording party's state¬ 
ment — Advocate informing party — Fail¬ 
ure of party to reach Court in time — 
Advocate also not present — Court impos¬ 
ing fine on advocate — Order not showing 
that fine was imposed as a result of disci¬ 
plinary action ■— Order held, not justified 
by^y rule of law. AIR 1966 Goa 47 (48) 

11. Appointment of pleaders.— (1) The 

powers intended to be entrusted to a 
pleader should be specified in the vakalat- 
nama. ILR (1954) 4 Rnj 721 (725) (DB) ** 
ILR (1953) 3 Rai 422 (424) (DB). 

(2) Pra ctice — Instructions to counsel 
by Party — Party has to give instructions 
to his counsel in good time and should not 


put that off till the actual date of hearing. 
AIR 1965 SC 364 (387): (1964) 7 SCR 267. 

(3) Mere technical and formal defects 
in the vakalatnama do not invalidate the 
pleader's authority. AIR 1958 Rai 128 (130): 
ILR (1957) 7 Raj 1064 (DB) ** AIR 1950 
Mys 70 (72): ILR (1951) Mys 1262 (DB) 
** AIR 1924 Pat 114 (117) (DB) ** AIR 
1959 Madh Pra 232 (233): 1959 MPLJ 749 
(DB). 


(4) If a pleader is appointed to act in 
Court such appointment must, under sub- 
rule (1), be in writing signed by the party 
or by a person duly authorised by him. 
ILR (1953) 2 Cal 309 (315) (DB) ** AIR 
1951 All 451 (461) ** (1935) 39 Cal WN 
634 (537). 

[See also 1961 Raj LW 521 (523). (From 
mere fact that vakalatnama is not entered 
in index it cannot be inferred that it was 
not flled.ll 

(5) An act done on behalf of his client 
by a pleader who has not been duly ap¬ 
pointed by a document in writing as re¬ 
quired by this rule is not valid. AIR 1937 
Mad 239 (240): ILR (1937) Mad 320 (DB) 
** AIR 1935 Mad 786 (789) ** AIR 1935 
All 727 (728): 57 All 965 (DB). 

[See however 1955-2 Mad LJ 124 (126) 
** AIR 1951 Mad 340 (342) ** AIR 1945 
Oudh 200 (201): 20 Luck 356.1 

(6) Where a vakalatnama i s signed by 
a pleader in token of his acceptance the 
mere fact that his name does not appear 
in the body will not make the appointment 
invalid. AIR 1932 Pat 3 (4) (DB) ** AIR 

Nag 281 (281) ** AIR 1918 Cal 482 

[But see AIR 1935 All 727 (728)- 57 All 
965 (DB) ** AIR 1931 All 767 (768) (DB).] 

. W Appeal presented by Counsel on be- 
half of client — Vakil accepting Vakalat- 
nama not signed by the client inadver- 
tently — Client present in Court at the 
tune of presentation — Defect in Vakalat¬ 
nama held was merely an irregularity 
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any application for the withdrawal or for obtaining die refund or payment 
of or out of the monies paid or deposited into the Court in connection with 
the suit or any of the proceedings mentioned hereinbefore (including with¬ 
drawal, refund or payment of or out of the monies deposited as security for 
costs or for covering the costs of the preparation and printing of the Tran¬ 
script Record of the appeal to the Supreme Court), (rvi) any application foe 
expunging any remarks or observations on the record of or made in die judg¬ 
ment in the suit or any appeal, revision, reference or review arising from or 
out of the suit, (rvn) any application for certificate in regard to the substi¬ 
tution of heirs in appeal to the Supreme Court arising from the suit, and 
(xviii) any application under Rule 15 of Order XLV of the Code, «*»■>» be 
deemed to be proceedings in the suit: 


Provided that, where the venue of the suit or the proceedings shifts from one 
Court (subordinate or otherwise) to another, situate at a different station, the 


Order 3 Rule 4 — Note 11 (contd.) 

and could be condoned. 1968 All WR 
(HC) 811. 

(8) If the pleader is appointed for the 
purpose of pleading only, he has to file 
only a memorandum of appearance signed 
by himself under sub-rule (5). AIR 1940 
Bom 272 (2721: ILR (1940) Bom 510 (DB) 
** AIR 1966 Raj 170 (172): 1966 Raj LW 
77. (For acting in Court pleader has to 
file Vakalatnama.) ** AIR 1960 Mys 217 
(219): 37 Mys LJ 683. (He has no power 
to give up part of case.) 

(9) Where the suit is against Govern¬ 
ment and public officers, there must be 
formal vakaltnamas signed by the public 
officers. Mere intimation by the Govern¬ 
ment pleader that he is also appearing for 
the public servants, in the absence of any 
indication that the Government has under¬ 
taken their defence, is not enough. AIR 
1954 Cal 455 (456) (DB). 

[See also AIR 1960 All 588 (589). 

(Change in Standing Counsel for State — 
Fresh vakalatnama or memorandum of 
appearance should be filed by his succes- 
sor-in-ofTice.) ] 

(10) Where the execution application 
was filed within the period of limitation 
but without the vakalatnama this initial 
irregularity is cured if the vakalatnama is 
filed later on, even after the expiry of 
limitation. AIR 1951 Mad 340 (342) ** AIR 
1958 Raj 128 (130): ILR (1957) 7 Raj 
10G4 (DB). 

(11) A vakalatnama filed after presen¬ 
tation of an application for restoration of 
the suit dismissed for default but before 
the final orders are passed, cures the de- 


the prescribed manner under Order 3, 
Rule 4 was not given is only an irregula¬ 
rity which can be cured at a subsequent 
stage. AIR 1967 Andh Pra 172 (182): ILR 
(1957) Andh Pra 1 (FB) •• AIR 1966 SC 
1119 (1124): (1966) 3 SCR 242 (FB) ** 
AIR 1960 Cal 61 (62): 63 Cal WN 832 
(DB). 

_ (14) The client may ratify the acts of 
his pleader. It is no doubt true that 
mere ratification without compliance with 
the provision of Order 3, Rule 4 will 
not benefit the principal but when he 
ratifies it by means of a written instru¬ 
ment as required by the said rule, 
the same effect will follow as if the 
presentation of the application for res¬ 
toration of suit had been made with pro¬ 
per authority. AIR 1958 Andh Pra 652 
(653): ILR (1957) Andh Pra 361 (DB). 

12. Acceptance of engagement. — (1) 
If after filing vakalatnama, the pleader 
acts for the party, then his appointment 
may be treated as accepted by the plea¬ 
der, though the pleader had not signed 
the vakalatnama in token of his ac¬ 
ceptance. AIR 1955 Nag 276 (277, 279): 
ILR (1955) Nag 821 (DB) •• (1935) 62 
Cal 642 (653). 

(2) Where the pleader endorses on 
the vakalatnama that he received it from 
the party though he did not know the 
man at all and receives the instructions 
from a person, who is neither a party 
nor an agent of the party nor his ser¬ 
vant or friend duly authorised, he is 
guilty of grossly improper conduct. AIR 
1954 Pat 303 (304): 1954 Cri L Jour 978 
(SB). 


fort in the presentation of the application. 
1955-2 Mad LJ 124 (126) ** AIR 1962 J 
and K 83 (84): 1962 Kash LJ 42. 

(12) In a case where a banking company 
is wound up just as no separate vakalats 
need be filed In respect of each claim 
contained in a single list, separate vaka¬ 
lats need not be filed by the advocate ap¬ 
pearing for the defendants in each of the 
claims under the same list. AIR 1957 Ker 
17 (18): ILR (1957) Ker 23 ** AIR 1960 
Puni 111 (116): (1960) 30 Com Cas 219. 


(13) The presentation of an application 
by a pleader to whom the authority in 


13. '‘Until determined with the leave 
of the Court." — ( 1 ) The appointment 
of a pleader may be put an end to by 
the client or the pleader; but in either 
case it can be done only with the leave 
of the Court. AIR 1957 Rai 391 (392): 

ILR (1957) 7 Rai 154 ** AIR 1956 Raj 
113(118): ILR (1956) 6 Rai 388 ** AIR 
1950 Nag 110 (112, 113) ** AIR 1930 

Pat 403 (404): 9 Pat 865 (DB). 

(2) The statute does not require the 
writing containing the withdrawal to be 
in any particular form. An endorsement 
on the back of the plaint that the vakil 
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pleader filing the appoint 
Aall not bo bound to ai 
or be has already filed 
tions front bis to 


r efe r r ed to in sub-rale (2 
act or plead in the latter 
anorandum signed by birr 
ir, act and plead in that 


(a) In subrale (3), the words 
added between die words “or de r 


Add as sub-rale (0):— 

“(6) No Government pleader within the meanin 
required to present any document empowering hi 
a memora ndum of appearance signed by himself 
ied in sub-rale (5)~ (14-8-1054.1 


Order 9 Rule 4 — Note IS feontd.) 

nas no instructions is sufficient. AIR 

(392): ILR < i957 > 7 hS 

102* 819 (821) •• AIR 

1»25 Mad 21 (22): 47 Mad 819 (FB). 

noi S ?w?Hoo AI 5, 1961 Ra J 88 (90): 1961 
Raj LW 538. (Mere physical presence of 

counsel in Court without acting or plead- 

mg Inference is that he had no instruc¬ 
tions from client.) ] 

(3) The question whether a particular 
document is to be taken to be a docu- 
“ writing signed by the party or 
tne pleader for the determination of the 
Pleaders appointment depends altogether 
AiS n JSBt interpretation of that document. 

‘ 388 58 Raj 113 U18): ILR (1956) 6 

? ral stft tement by the pleader is 
sufficient for the determination of the 
utnority given to him to appear, apply 

ato 1 * 16 client * AIR 1956 Bhopal 54 
AIR 1951 Mad 688 (2) (686) - 
L8ee however AIR 1951 Kutch 69 (70).] 

.. A . a , means physical death and 
not civil or constitutional death such as 
tne appointment of the pleader on the 

b ?Ai h v£ IR 1958 Pat 521 (526). 

♦k! ♦ 1 . ~. ourt may grant the leave for 

me termination of the appointment of a 

tK£Jl SeI ft? ub j a £,t to such con ditions as it 
S? 8t * A * R 1951 Nag 278 (279): ILR 

676 (576WDB?. <DB> ** AIR 1950 CaI 

a counsel has already 

retired from the case, no order can be 

f?ef e »o U ^ er th NT S nAe for payment of 
ordLod hl ??' N ^ or can such Payment be 

advocate "isTr^nate^a?'hu"* own ^ 

», ft™ tfg 1 ,D N Bf. ^ (279>: ILR 

arl 4 en^d lR ^ P r »ceeding8 in the suit 

filed niltH* 1 A vakaIatna ma once 

in fo U a 4M pleader m the suit remains 

suit Arc 6 U ^ tl i a11 t J le Proceedings in the 
suit are ended so far as the client is 

conceded. ILR (1950) 6 Raj 475 (491) 

AIR io/i« i 951 « H,m Pra 87 ( 88 ) ** 

Bom 370 (D™. 21 ° (212,: ILR (1940 > 

for 2 fh^ *^ rCSh vakalat is not necessary 

D^ 1 n P “ rp °, S w e n 0f 7 appearing in execution 
proceedings. ILR (19561 6 R*i * 7 * moo 


1964 Mad 235 (236): (1964) 2 Mad 
1LJ 165 ••AIR 1961 Bom 258 (259, 260): 
63 Bom LR 54. (VakaIatnama authorising 
pleader to appear, make and receive pay¬ 
ments —- Authority extends to execution 
proceedings.) 

U CS 7 e 2 e 7 "VnV 959 ,^ , 607 (610); 1959 All 

^ ,1 „ (VakaIatnama filed in an- 

paal £?£ or * H, * h Court — Application 
for certificate to appeal to Supreme Court 
— rresh vakaIatnama not necessary.)] 

(3) A fresh vakalat is not necessary 
for appearing in appeal. ILR (I 9 *fu a 

« j ™ AIR 19M L “h «M(58*) 

(1065) All WR (HC) 794 /797W hr 
(I 960) 1 AU 404. (Word ™urt" in sub 

aI aU well 2 fl< * °! R Y? C t 4 include s re visional 
** a PP eUa te court.) ** AIR 1963 
Madh Pra 127 (128) ** AIR ioa? Ro1 

147 (149): 1962 Raj LW 409 (DB) R « 

AIR 1962 All 485 (486): 1962 All LJ 586 

(Power to file appeal includes power to 
i 9 «* AU WR (HC) 557 A, (DB L ) J ^VaS 
cr^s a owlctio“ h ° Ms eood ** 

•* CS ^R h l 0 9M V Na s A ^l9 1933 Lah 504 (505 » 

/ A \ XT - +• - 


(4) No fresh vakalat is necessary fnr 
review or for setting aside ex parie 

(1957)* 7 Raj \£I -'iLR 9 * (1956) '6 rS 

ilr ^vv 1 ^ 1944 ar n as» 

(686k 1 hOWeVer AIR 1951 Mad 686 (2) 

(5) No fresh vakalat is necessary fw 

an application to restore a suit J I 

^57ma AIR , 5 r.l 

-’ii 
Bi ”- d \- sa 

to,-.' c- r Mad L Jour 124 (1251 *«■ 
1951 Ker L Tim 195 (197).] ' 

(6) Where the vakalat executed « 

assessee authorises the audftor m «a^ 
pear for assessee in all stages i ^ a *?' 

ginal and appellate, the vakalat l 

be construed as to enahlp th 1 cannot 

. appear and repre^n, 6 “^e^as^sse^^^prl 0 
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R. 5. Service of process on pleader.— Any process served on die pleader ol 
any party or left at the office or ordinary residence of such pleader, and whether 
the same is for the personal appearance of the party or not, shall be presumed to 
be duly communicated and made known to the party whom the pleader represents, 
and, unless the Court otherwise directs, shall be as effectual for all purposes as if 
the same had been given to or served on the party in person* 

[1882 and 1872, S. 40; 1859, S. 18.] 


Andhra Pradesh 


HIGH COURT AMENDMENTS 


»:• 1111 


me as that of Madias. 

ft Dadra and Nagar Havett* 

In Order HI, for the existing Rule B *«d its marginal note, subd 
as Rule 5 and marginal note:— 


IUMI 


9 the following 


“5. Service of process on Pleader.—Any process served on a pleader who 
been appointed to act for any party or left at the office or ordinary residence ol 
such pleader, and whether the same is for the personal appearance of the party or 
not, shall be presumed to be duly communicated and made known to the party 
whom the pleader represents and, unless the Court otherwise directs, shall be as 
effectual for all purposes as if the same had been given to or served on the party 
in person.” (1-11-1960.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Gujarat 

In Order 8, Rule 5, for the words “on the pleader of any party'*, the words **on a 
pleader who has been appointed to act fox any party” shall be substituted. (17-8-1961.) 
Madhya Pradesh 

Same as that of Gujarat (16-9-1960). 

Madras and 


Insert the following at the end:— 

“Explanation.—Service on a pleader who does not act for his client, shall not raise 
the presumption under this rule.” [R.O.C. No. 1810 of 1926—20-12-1927.]; Act 26 ol 
1968, S. 3 and Sch. Pt H [w. e. f. 5-9-68]. 

Mysore 

Substitute the following for Rule 5:— 

“5. (1) Any process served on the pleader of any party or left at the office or 
ordinary residence of such pleader and whether the same is for the personal appear¬ 
ance of the party or not, shall be presumed to be duly communicated and made 
known to the party whom the pleader represents, and unless the Court otherwise 
directs, shall be as effectual for all purposes as if the same had been given to or 
served on the party in person. y 

Explanation.—Service on a pleader engaged only to plead and who does not 
act for his client shall not raise the presumption under this rule. 


Order 3 Rule 4 — Note 14 (eontd.) 

ceedings for re-assessing the escaped in¬ 
come. ILR (1955) Hyd 80 (94, 95) (DB). 

(7) Where the instructions to the coun¬ 
sel are only to apply for an adjourn¬ 
ment and the adjournment is refused 
and the counsel withdraws from the case, 
it amounts to determination of the coun¬ 
sel's authority. AIR 1956 Bhopal 54 (54). 

[But see AIR 1951 Kutch 69 (70).l 


(9) Where the advocate has got a vaka- 
lat to proceed with the suit arising oul 
of the original petition for leave to sue 
in forma pauperis that vakalat can be 
used along with the papers returned for 
presentation to proper Court. AIR 1957 
Andh Pra 654 (656, 657): ILR (1960) 

Andhra 162. 

Order 3, Ride 5 — Note I 


(8) An objection on the ground of 
want of fresh vakalatnama should be 
raised at the earliest opportunity, in the 
lower Courts. AIR 1954 Mad 934 (935): 

ILR (1955) Mad 40 (DB). 


fl) Until the engagement of a pleader b 
legally determined, any process served on 
him will be effectual in spite of the plea¬ 
der's endorsement thereon that he is no 
longer appearing for the party. AIR 1957 
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(2) A pleader appointed to act shall be bound to receive notice on behalf of his 
client in all proceedings in the suit as defined in sub-rule (3) of Rule 4. Where, 
however, such pleader having been served with notice reports to Court absence ol 
instructions from his client under sub-rule (4) of Rule 4, the Court shall direct that 
notice shall be issued and served personally on the party in the manner prescribed 
for service of summons on a defendant under Order V of this Code.” (30-3-1967.) 
Rajasthan 

Same as that of Gujarat (14-8-1954.) 


HIGH COURT AMENDMENTS 

Rule 5B 
Orissa 

Same as that of Patna, 
fttna '' 

Add the following rule:— 

"5B. Notwithstanding anything contained in Order 3, sub-roles (2) and (3) of 
Rule 4 of the First Schedule of the Code of Civil Procedure, no pleader shall act 
for any person in the High Court unless he has been appointed for the purpose in 
die manner prescribed by sub-rule (1) and the appointment has been filed in the 
High Court” 

6* Agent to accept service.—(1) Besides the recognized agents described 
m Rule 2 any person residing within the jurisdiction of the Court may be appoint¬ 
ed an agent to accept service of process. 

Appointment to be in writing and to be filed in Court 

(2) Such appointment may be special or general and shall be made by an 
instrument in writing signed by the principal, and such instrument or, if the ap¬ 
pointment is general, a certified copy thereof shall be filed in Court. 

[1882 and 18Z7, S. 41; 1859, Ss. 50, 51.] 


Bombay; 


HIGH COURT AMENDMENTS 
Dadra and Nagar Haveli* 


In O. 3, Rule 6, the following marg i nal note and sub-role 3 shall be added 
sub-rule.— 


as new 


Court may order appointment of agent for service within its jurisdiction. 

(3) The Court may at any stage of a suit order any party to the suit not havina a 
recognised agent residing within the jurisdiction of the Court to appoint within a speci- 

h? ^alf^tl-ll-igee] 11111 ** iurisdiction of ** to ****** service of process on 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-651. 

Gujarat 

Same as that of Bombay, except the marginal note [17-8-1961]. 

Rnle 5 — Nole 1 (con Id.) 

AN* 8 l 9 oJ 8 ?? ): ILR (1967 7 Ra J 154 •* 

Lah 426 (426b er *° ^ ** AIR 1928 

. J v }i® re an parte decree is pass- 
cd and the suit comes to an end, a ser- 

Y 1CC Pleader is not equivalent to 

« «)“' <1921) 63 ^ c “ 

- f®) iT? 1 ® Pleader may waive the correct 

RRe * to effecting service. AIR 1927 

f® 1 . 135 (139) (DB) *• AIR 1927 Cal 619 
(o21) (DB). 

(4) If there is a special provision relat- 
lng to a particular kind of process and 
tms rule conflicts with such provision the 

i? e S ia J«? r ?7 ision wiU Prevail. AIR 1942 
Mad 403 (403) (DB). 


FK ut n^ ee AIR 1934 Pat 692 (592).] 

(6) The rule applies only when the 
Court orders that process be served on 

(DB) Pl ( e pat) r * 91 63 “ CaS 47 (48) 

(6) The provision relating to the scr- 

°/ H OUC a A° the Parties in Section 14 
of Arbitration Act is complied 
with when notice is served upon a coun¬ 
sel of a party. AIR 1957 All 265 (266). 

r } 7 \. Notice on an advocate would be 
effective as regards the party only if the 
former does represent the latter in the 
proceedings; that is to say so long as 

19B5 r K“r V LT , 3M ,a,h 

-*SSK. "IS* 
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O RDER IV 

INSTITUTION OF SUITS 

R. 1. Suit to be commenced by plaint.—(1) Every suit shall be instituted by 
presenting a plaint to the Court or such officer as it appoints in this behalf. 

(2) Every plaint shall comply with the rules contained in Orders VI and VII. 
so far as they are applicable. 

L1882 and 18ZZ. S. 48; 1859, S. 25. See S. 20.] 




HIGH COURT AMENDMENT! 

Allahabad 

(a) For sub-rale (1), substitute the following: 

“1. (1) Every suit shall be instituted by presenting to the Court or such 

as it appoints in this behalf, a plaint, together with a true copy for service 
with the summons upon each defendant, unless the Court for good cause 
shown allows time for filing such copies. 

(2) The court-fee chargeable for such service shall be paid in file case of suits 
when the plaint is filed and in the case of all other proceedings when the 
process is applied for.** , 

(b) Re-number the present sub-rale (2) as sub-rule (3) [24-7-1920], 

Bombay: Dadra and Nagar Havelia 

For R. 1, substitute the following with marginal note, namely.—* 

Suit to be commenced by a plaint. 

“1. (1) (a) Every suit shall be instituted by presenting a plaint to the Court or 
such officer as it appoints in this behalf. 

ft)) The plaintiff shall file as many true copies on plain paper of the plaint with 
annexures as there are defendants for service with the summons upon each 
defendant Such copies shall be filed along with the plaint, unless the Court, 
for good reason shown, allows time for filing such copies. 


Order 3 Rule 5 — Note 1 (contd.) 
statement — Advocate informing party 

— Both party and advocate not present 

— Court imposing fine on advocate — 
Order not showing that fine was imposed 
as result of disciplinary action — Order, 
held, not justified — Advocate was not 
responsible for party’s failure to appear 
in time in Court. AIR 1966 Goa 47 (48) 
(DB). 

(9) Oral intimation by Court of filing 
award to pleader of party is service of 
notice under Section 14 (2) of Arbitra¬ 
tion Act, 1940. AIR 1962 SC 666 (668): 

(1962) 2 SCR 661 ** 1961 Raj LW 621. 

ORDER 4, RULE 1 — SYNOPSIS 

1. “Suit " 

2. Presentation of plaint. 

3. Place of presentation of the plaint. 

4. Plaint to whom to be presented. 

6. Time of presentation. 

6. Mode of presentation. 

7. Presentation of plaint In revenue 

Court. 

8. Sub-rule (2). 

1. “Suit.” — (1) Claim against com¬ 
pany in liquidation not made by presen¬ 
tation of plaint is not suit. AIR 1933 PC 
63 (64): 60 Ind App 13: 54 All 1067. 

(2) Probate proceedings becoming con¬ 
tentious are not regular suit but assume 


such form under Section 295 of Succes¬ 
sion Act. AIR 1967 Orissa 41 (43): 33 

Cut LT 13. 

(3) Objection under Order 21, Rule 68 
in executing Court is not a suit — Exe¬ 
cuting Court cannot stay proceedings and 
refer issues to revenue Court for deci¬ 
sion. 1967 Mah LJ 877: 70 Bom LR 59. 
(Case under Bombay Tenancy and Agri¬ 
cultural Lands (Vidarbha Region and 
Kutch Area) Act (XCIX of 1958), S. 125.) 

(4) Order 4. R. 1 not applicable to pre¬ 

sentation of election petition under Rajas¬ 
than Panchayat and Nyaya Panchayat 
Election Rules, R. 78. 1966 Raj LW 614: 

ILR (1967) 17 Raj 535. 

2. Presentation of plaint. — (1) Suit 
is ordinarily instituted by presentation of 
plaint to Court or such officer as it ap¬ 
points in this behalf. Time of such pre¬ 
sentation is time of institution for Limi¬ 
tation Act. AIR 1934 Bom 91 (93) (DB) 
** AIR 1929 Mad 480 (480) ** (1935) 62 
Cal 1115 (1117). 

(2) Where plaintiff has complied with 

all requirements of Orders 4, 6 and 7 
and has nothing more to do than tender¬ 
ing of plaint to proper officer should be 
treated as institution and he should not 
be made liable for any delay in office. 
AIR 1952 Vindh Pra 12 (13). . . 

(3) Suit commenced on plaint with 
some defect to be removed, or some defi¬ 
ciency in court-fee to be made up ho 
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(B) The court-fee chargeable for inch service shall be paid when the plaint is 
filed. 

(3) Every plaint shall comply with the rules contained in Orders VI and VII, so 
far as they are applicable" [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Madhya hradeds 

(a) Substitute the following for sub-rule (1): 

m h (1) Every suit shall be instituted by presenting to the Court or such officer 

as it appoints in this behalf a plaint, together with as many" true copies on 

plain paper as there are defendants, for service with die summons upon each 
defendant, unless the Court, for good cause shown allows time for filing 
such copies." 

(b) Add die following as sub-rule (2) and re-number the present sub-rule (2) as 
sub-rule (3): . 

The court-fee chargeable for such service shall be paid in die case of suits 
when die plaint is filed, and in the case of all other proceedings when the 
process is applied for" [16-9-1900]. 

Rajasthan 

For sub-rule (1) substitute :— 

"1. (1) Every suit shall be instituted by presenting to the Court or such officer 

as it appoints in this behalf a plaint, together with as many true copies on 

plain paper of the plaint as there are defendants for service with the sum¬ 
mons upon each defendant, unless the Court, for good cause shown allows 
time for filing such copies" [14-8-1954]. 


Order 4 Rule 1 — Note 2 (contd.) 

deemed, on removal of defect within 
Ume allowed, to have been instituted on 

fjgl ?, riRina 1 Presentation itself. AIR 

1952 Vrndh Pra 12 (13) ** 1969 All U 59. 

if) Defects in presenting, signing and 
verification of plaint — Not fatal — Can 
be cured by amendment even after limi- 
tation -— Date of institution of suit not 
changed thereby. AIR 1961 Bom 292 (296 
to 299): 62 Bom LR 251 (DB). 

(5) Physical act of presentation is not 
of much importance and defective presen¬ 
tation of an application of , plaint is at 
the most an irregularity which is easily 
curable. AIR 1959 All 487 (489): ILR 
(1958) 1 All 64 (DB). (An absence of 
signature on the objection, of the objec¬ 
tor or his only authorised agent, if filed 
with his knowledge, is not fatal but is 
curable — Case under U. P. Consolida¬ 
tion of Holdings Act, 1953 (5 of 1954), 

12 .) 

(9) Date of institution of suit Is date 
on which plaint is presented to proper 
i^urt. Am 1956 Punj 30 (32). (OVER- 

KULED on a different point in AIR 1963 
Punj 208 (DB).) 

(7) Plaint filed in Court of principal 
civil jurisdiction with application for 
pansier to Subordinate Court — Plaint 
transferred to Subordinate Court and 
registered there — Date of filing suit held 
to be date when plaint was filed before 
of Principal civil jurisdiction. AIR 
oi 9 K 3 /^S? j , 208 (211): ILR H962) 2 Punj 

RULED 8 )' AIR 1956 Puni 3 °* OVER - 

i ? ndmen ts made when some of 

plaintiff, had gone out of suit — Date 


of institution of suit remains unaltered. 
AIR 1967 Mad 410 (413): (1967) 2 Mad 
LJ 265. 

(9) Where plaintiff paid court-fee on 
pauper application being dismissed and 
prayed for application being treated as 
plaint, but Court registered a suit, with¬ 
out taking plaint from application and 
fresh copies of application were filed 
only subsequently it was held date of 
institution was date of registration of 
suit. AIR 1953 Sau 145 (146). 

(10) Limitation for suit expiring on 

28th — Civil Court picketed from 19th 
to 29th — Plaint filed on 30th, held filed 
in time. AIR 1968 Assam 57 (58, 59) 

(DB). 

(11) Proceedings under Section 45-B, 
Banking Companies Act — Debtor claim¬ 
ing set-off in reply — As proceedings 
originated not in plaint but in an appli¬ 
cation, reply filed must be treated as an 
application and not written statement 

1963 A11 90 (92): 1962 AR LJ 958 

(Ud). 

_(12) Jn a suit where there are two or 

more plaintiffs, presentation of the plaint 
by one of the plaintiffs, or his pleader 
would be a proper presentation. AIR 1961 
Bom 292 (298, 299): 62 Bom LR 251 

(DB). 

the plaintiff and his advocate and though 
* ,‘1, not flled - th e Plaint 

is held to be validly presented. AIR 1968 

flfWISl 7 iSl AIR 1966 R om 

126 (131, 132): 67 Bom LR 644 (DB) 

(Third party notice in Form No 13 » n d 
Rules 151 to 165 of Bombay High Co^ 
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Order 4 Rule 1 — Note 2 feontd.) 

Original Side Rules is not plaint for 
purposes of Court Fees Act.) 

(14) The filing of petition under Sec¬ 
tion 13 of Hindu Marriage Act (1955) is 
a part of proceeding governed by Civil 
P. C. 1962 All LJ 432 (DB). 

3. Place of presentation of the plaint.— 

(1) Plaint has to be presented in Court 
of lowest grade competent to try matter 
under Sections 15 to 20. (1864) 2 Bom 

g CR (OC) 40 (45) (DB) ** (1873) 10 

Bom HCR 495 (496) (DB) •* AIR 1929 
Mad 29 (30, 31): 52 Mad 2. 

4. Plaint to whom to be presented. —- 

(1) Plaint must be presented either to 
Court or such officer as it appoints in 
*hat behalf. AIR 1918 Mad 1152 (1153) 
(DB). 

(2) Delegation under Order 4, Rule 1 

(1) need not be made to a ministerial 
officer only. The power can be delegated 
to a Subordinate Judge as well. The 
word "appoint" means to designate or to 
nominate. AIR 1961 Him Pra 2 (4). 

(3) Presentation of plaint to person 

not authorized to receive it is not valid 
presentation. (1872) 18 Suth WR 172 

(173) (DB) ** (1872) 4 NWPHCR 35 (36) 
(DB' ** (1869) 6 Bom HCR (AC) 254 

(256) (DB) *♦ AIR 1916 Mad 3 (4): 38 
Mad 295 (FB) ** AIR 1921 Mad 654 
(655): 44 Mad 817 (DB). 

(4) Presentation of plaints, out of 
office hours, to officer authorized to 
receive them only within office hours, is 
not valid unless such presentation is rati¬ 
fied by Court on that very day. AIR 
1914 Mad 376 (376) (DB). 

(5) Mere registration of plaint not 
validly presented subject to objections 
does not cure defect. (1910) 6 Ind Cas 
330 (331) (All). 

5. Time of presentation. — (1) Plaint 

may be validly received on Court holiday. 
(1871) 16 Suth WR 230 (231) (DB) 

1870 Pun Re No. 43, p. 103 (108) (DB). 

(2) Plaints may be received out of 

office hours at Judge’s club or at his 
private residence. AIR 1953 All 609 (610) 
** AIR 1922 Nag 167 (167) ** (1912) 34 
All 482 (486) (FB). (OVERRULING 7 

NWPIICR 5 — Appeal.) ** AIR 1924 
Mad 448 (448): 47 Mad 312 (FB) ** AIR 
1965 Andh Pra 386 (387, 388): (1965) 2 
Andh WR 109. (If it is the last day of 
limitation, he should accept it and direct 
it to be put up before him the next day 
in Court for further orders.) 

(3) Judge by accepting plaint at his 
club or residence constitutes himself “an 
officer appointed in this behalf." AIR 
1924 Mad 448 (448): 47 Mad 312 (FB). 

(4) Court is not bound to accept plaint 

outside Court precincts. (1912) 34 All 
482 (486) (FB) ** AIR 1953 All 609 
(610) ** AIR 1924 Mad 448 (448): 47 

Mad 312 (FB). 

(5) Appellate Court will not interfere 
with the refusal of lower Court to ae. 




cept plaint outside Court precincts. AIR 
1925 Mad 201 (201). 

„ •• Mode of presentation. — (1) Word 

presenting” implies delivery to Court or 
its officer in person or , by recognised 
agent or pleader. AIR 1953 Puni 160 
AIR 1951 Ajmer 5 (6) •• AIR 

J 93 * ®SP, 91 (DB) •• (1892) 16 

Mad 137 (138) (DB) (1896) 19 Mad 
354 (355). (Petition placed in a petition 
“ not Properly presented.) •• AIR 
J 939 Nag 242 (244): ILR (1939) Nag 515 
(DB) ••AIR 1939 Rang 1 (5, 6): 1939 

Rang LR 108 (DB).. (Plaint drawn up 
and signed by authorised pleader' pre¬ 
sented by another pleader delegated to 
do so — Plaint must be deemed to have 
been presented by pleader signing it.) ** 
(1935) 39 Cal WN 534 (537). (Plaint pre¬ 
sented by pleader — Vakalatoama not 
signed by plaintiff — Presentation is 
irregular — Matter can be regularised 
only by order of condonation — Party 
cannot correct defect without reference 
to Court.) 

[See AIR 1941 Oudh 169 (171) (DB) 4 

(Application under Sch. 2, para. 20 pre¬ 
sented by party’s counsel whose certi¬ 
ficate of practice expired before the date 
of presentation and was renewed only 
afterwards — Presentation is irregular — 
Irregularity cannot be cured at the ap¬ 
pellate stage when application was time 
barred.)] 

[See however AIR 1931 All 607 (611)3 
54 All 57 (SB). (Oral authority to agent 
to present sufficient.)] 

(2) Sending of a plaint by post is not 
proper presentation. (1900) 1900 Pun Re 
No. 38, p. 141 (DB). 

(3) Placing plaint on officer’s table 
when he is not present is not proper pre- 
sentation. (1871) 3 NWPHCR 342 (342) 
(DB). 

(4) Presentation of plaint by servant 
who is not recognized agent of plaintiff 
is not valid presentation. AIR 1922 Bom 
113 (113): 46 Bom 150 (DB). 

(5) Presentation of plaint through next 
fnend in case of major plaintiff is not 
invalid if mistake is bona fide. AIR 1931 
All 607 (511): 54 All 67 (SB). (AIR 1924 
All 54: 45 All 701, OVERRULED.) 

(6) Presentation of plaint by person 

having no power of attorney is mere 
irregularity. AIR 1949 All 499 (600) 

(DB). 

(7) Absence of presentation of plaint 

by some plaintiffs does not affect juris¬ 
diction of Court. Suit must be deemed 
to have been instituted on their behalf 
as well if it was filed with their know¬ 
ledge and authority. AIR 1^51 Pat 323 
(324) (DB). ((1890) 17 Cal 580 (PC), 

Foil.) 

7. Presentation of plaint In revenue 

Court. — ( 1 ) Revenue Courts have no 
authority to specify certain days on 
which plaints shall not be received. 
(1869) 11 Suth WR 537 (538). 
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R. 2. Register of suits.—The Court shall cause the particulars of every suit 
to be entered in a book to be kept for the purpose and called the register of civil 
suits. Such entries shall be numbered in every year according to the order in which 
die plaints are admitted. 

[1882 and 1812. S. 58; 1859, S. 38.] 

HIGH COURT AMENDMENTS 

Assam and Naga lan d 

Rama as that of Calcutta.—- Assam High Court Order, 1948, CL 0 [5-4-1948]; 
Act 27 of 1962, Ss. 13 and 15 [w. e. f. 1-12-19631. 

Calcutta i Andaman Nicobar Islands 

Insert die following words after the words “particulars of every suit**. 

“Except suits triable by a Court invested with the jurisdiction of a Court of Small 
Causes under the Provincial Small Cause Courts Act, 1887** [1-1-1939]. 


ORDER V 

ISSUE AND SERVICE OF SUMMONS 
* [See Ss. 27 to 29 and 133.] 

ISSUE OF SUMMONS 

R. 1. Summons.—(1) When a suit has been duly instituted a summons may 
be issued to the defen dant to appear and answer the claim on a day to be therein 
specified: 

Provided that no such s umm ons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the pla in tiffs claim. 


Order 4, Rule 1 — Note 7 (contd.) 

(2) Institution of suit by presentation 
of plaint to Collector instead of Deputy 
Collector is not void for want of jurisdic¬ 
tion but is only voidable by defendant. 
(1874) 21 Suth WR 450 (452) (FB). 

8. Sub-rule (2). — (1) Where plaint 
has not been signed and verified in ac¬ 
cordance with Order 6, Rule 14 and 
Order 6, Rule 15, suit cannot be regard¬ 
ed as instituted. AIR 1952 Vindh Pra 12 
(13) ** AIR 1950 Bom 130 (134). 

(2) Court has discretion to allow de¬ 
fect relating to signing and verification 
of plaint to be remedied even after ex¬ 
piry of limitation for suit. AIR 1952 
Vindh Pra 12 (13) ** AIR 1950 Bom 130 
(134). 

Order 4, Rule 2 — Note 1 



(2) Practice of Calcutta High Court is 
to place ordinary mortgage suits on list 
oi suits for liquidated claims for purpose 

° f i ofi r ®*P edit ious disposal. (1900) 27 
Cal 355 (3571. 

ORDER 5, RULE 1 — SYNOPSIS 

1. Scope. 

2. Proviso to R. 1 (1). 

1. Scope. — (1) It cannot be said that a 
person is not a defendant to a suit until the 


summons has been taken out and served. 
AIR 1930 Bom 567 (568). 

(2) The summons should show what 
claim the defendant is called upon to ans¬ 
wer and on what date he is to be heard. 
(1913) 35 All 163 (164) (DB). 

(3) An appearance by the defendant in an 
interlocutory application before the regis¬ 
tration of a suit itself is no appearance 
within the meaning of the proviso. (1913) 
35 All 163 (164) (DB). 

(4) It is not the duty of the plaintiff to 
take out summonses to the places where the 
defendant might have gone from his place 
of residence. AIR 1915 Mad 342 (343). 

[See however AIR 1916 Mad 761 (762) 
(DB).] j o 

(5) If on the date fixed in the summons 
the pleader alone appears and is unable to 
answer questions relating to the suit there 
is no appearance as contemplated by sub- 
rule (2). AIR 1956 Nag 179 (182): ILR 
(1956) Nag 132 (DB). (AIR 1948 Nag 810: 
ILR (1948) Nag 462, OVERRULED.) 

(6) Principle of the rule applies also to 
plaintiff appearing by pleader. AIR 1964 
Raj 197 (200): 1964 Raj LW 290 (DB). 

(7) Where summons is issued under this 
Rule and R. 5 for settlement of issues only, 
the expression ‘first hearing’ used in R. 1, O. 8, 
means the date of settlement of issues. AIR 
1961 Pat 152 (155): 1961 BLJR 478. 

(8) Notice under S. 34, I. T. Act must 
bear the signature of the Income-tax Officer 
when it is served as if it were a summons 
AIR 1966 Cal 438 (443): (1966) 62 ITR 109 
(DB). 
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ons has been issued under sub-rule (1) may 


(2) A defendant to whom a st 
appear— 

(a) in person, or 

(b) by a pleader duly instructed and able to answer ell material questions 

relating to the suit, or 

(c) by a pleader accompanied by some person able to answer all such 

questions. 

(3) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court. 

[1882, S. 64; 1877, Ss. 64, 68; 1859, S. 41. See O. 3, Rr. 1, 8, 4 and 5.] 

Copy or statement annexed to summons.—Every summons shall be ac¬ 
companied by a copy of the plaint or, if so permitted, by a concise statement. 

[1882 and 1872, S. 65.] 


HIGH COURT AMENDMENTS 

Allahabad 

Omit the words "or, if go permitted, by a concise statement” [24-7-1920]. 

Bombay: Dadra and Nagar Havelia 

Order V, for the existing Rule 2 and its marginal note, s ubstitute the following 
as Rule 2 and marginal note :— 


tiai 9) ; 


Order 5, Rule 1 — Note 1 (contd.) 

Date given in summons is its essen- 
ingredient AIR 1964 Madh Pra 261 
(261). 

(10) Summons mentioning wrong date for 
appearance or appearance on a day when 
Court is closed, is not a summons as re¬ 
quired under O. 5, R. 1 — No law or 
procedure requires defendant to appear 
on the next following date in such cases. 
AIR 1964 Madh Pra 261 (261, 262). 

(11) Orders passed without notice to 
defendant are void unless express legisla¬ 
tion provides otherwise. AIR 1959 Madh 
Pra 359 (362): 1959 MPLJ 841 (DB). 

(12) Simultaneous issue of the guardian 
notice and also the summons on behalf of 
the minors are not prohibited. The ac¬ 
ceptance by the guardian of notice along 
with the summons is legal and proper. 
AIR 1959 Ker 169 (171): 1958 Ear LT 
1028 (DB). 

(13) Notice by Court of filing of award 
under S. 14 (2) of Arbitration Act 1940 
need not be in writing and is properly 
served by oral information to parties or 
pleaders. Provisions of O. 5 do not apply. 

1961 Raj LW 521. 

(14) Objections against compensation 
under U. P. Zamindari Abolition and Land 
Reforms Act 1950, (1 of 1951) — Notice 
of objection to State under O. 5 is not 
necessary. AIR 1962 All 590 (599, 600): 

1962 All LJ 501 (DB). 

(15) There is no penalty for failure or 
omission to appear in response to a sum¬ 
mons under S. 27. AIR 1955 SC 425 (430): 
(1955) 2 SCR L 

(16) Summons cannot be refused for 
default of plaintiff in producing ori¬ 


ginal account books. (1898) TLR 

Bom 971 (972) (DB). 

(17) The use of die word ‘may’ in th« 
Rule cannot be taken to mean that it is 
optional with the Court to issue summons 
or not, unless the case comes within the 
Proviso. AIR 1960 Cal 538 (539) (DB) •• 
(1913) ILR 35 All 163 (164) (DB). 

_ (18) District Judge has no power to issue 
directions to Subordinate Courts in the 
matter of issuing notices and summons 
which _ has the effect of interfering with 
discretion of Courts in fixing date of hear¬ 
ing in cases before them. AIR 1962 Mani- 
Pur 24 (26). (Proper procedure is to get 
Rules framed under Art 227, Constitution of 
India and State Courts Act for regulating 
tihe practice end procedure of Subordinate 
Courts.) 

a - Pl ? vi ? 0 r R. 1 (1). — (1) Appear¬ 
ance of defe n dant at hearing of pauper 
application —■ Application registered as 
suit —. Defendant entitled to service of 
summons after such registration —. Admis¬ 
sion by defendant of plaintiff’s rlaim in 
pauper application —- Claim subsequently 
amended — Case does not come under 
joviso to O. 5, R. 1. AIR 1960 Cal 538 
[539) (DB). 

Order 5, Rule 2 — Note 1 

(1) O. 5, R. 2 (as framed by Bombay 
High Court under S. 122) applies to pro¬ 
ceedings on the Original Side. AIR 1969 
Bom 117 (118, 119): 70 Bom LR 546. 

(2) Summons not acccompanied by copy 
of plaint cannot be regarded as duly serv¬ 
ed. AIR 1959 Punj 467 (468): 60 Pun LR 
874. 

(3) Copy of the plaint was not served 
along with the 


/E 
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Copy of plaint to accom pany 

2. Every summons shall be accompanied by a copy of the plaint with axmexmes 
[1-11-1966]. 

[a] See Act 85 of 1961, S. 11 and Reg. 6 of 1968, S. 8 [1-7-65]. 

Kerala: Laccadive, Minicoy and Amindivi Manda 

Omit the words “or, if so permitted, by a concise statement" from Rule 2 and the 
words or statement" in the m ar gi nal note [9-6-1959]; Reg. 9 of 1965, S. 8. 

Rajasthan 

Same as that of Allahabad [14-8-1954]. 

H. 3. Court may order defendant or plaintiff to appear in pensoo.—(1) Where 
the Court sees reason to require the personal appearance of the defendant, the 
jnmmons shall order him to appear in person in Court on the day therein speci- 

. (2) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day it shall make an order for such appearance. 

[1882, S. 66; 1817, Ss. 66, 67; 1859, S. 42; See O. 9, R. 12.] 

“ if * • J^ 0 x? arty J° Ordered.to appear in person unless resident within 

lumts. -No party shall be ordered to appear in person unless he resides— 

(a) within the local limits of die Court’s ordinary original jurisdiction, 

(b) without such limits but at a place less than fifty or (where there is 

railway or steamer <mmmunication or other established public convey- 

ance for five-sixths of the distance between the place where he resides 

and the place where the Court is situate) less than two hundred miles 
tustance from the court-ho us e. 

[1882 and 18ZZ. S. 67; 1859. S. 42.] 


Rule 4A 


amendments 


Allahabad 

Add the following Rule 4A :_, 

_4A ' P j° Vid “ d - fa • Ver ’ r hiterlocutay proceeding and in 

VT-ST?"" , aft£r decree hi the trial Court, the Court may. either on 
the application of any party, or of its own motion, dispensed* service 

upon any defendant who has not appeared or upon any defendant who has 
not filed a written statement [24-7-1926]. 

Orissa 

new Rule 4A:— 

“4A. Where the re is no express provision to the contrary tfa. Court may, in any 

cutory proceeding and any proceeding after decree in the trial Court 

=msvE£ t 


SjfS* 5, Rule 2 — Note 1 (contd.) 

Juem summons was not properly served 

117^1 io\ W Bombay. AIR 1969 Bom 
117 (119): 70 Bom LR 546. 

Order 5, Rule 8 — Note 1 

dfliVsPf Cou ? may requra the defen- 
to *7° forma P art > r > when necessary, 

(446) CM). PCrSOn * ^ 1916 Mad 445 

ssZi 16 part ? ^ Jxrand to appear in per- 
E" 1 ®^ the date &ced therein. He 


(3) A Court cannot order the personal 
appearance of a party under this ruWfKr 
the case has passed the stage of service of 
jra to Ae defordants 8 air 8S?n£ 

"itt ( 136 )* 28 Nag LR 145 00 a 7-0 i QQ 5 
Ah^SSl (553): 55 All 666 (DB). 1933 

(4) This rule is subject to exception in 

An°^l ^ ^). ^ 1933 

m r> °!5 Sr Rule 4 — Note 1 

(1/ Consideration of mere distanrA #*, 

aJSaj'nu' 

. tor issue of commission to PP 
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R. 5. Summons to be dither to settle issues or for final disposal—The Court 
shall determine, at the time of issuing the summons, whether it shall be for the 
settlement of issues only, or for the final disposal of the suit; and die summons 
shall contain a direction accordingly: 

Provided that, in every suit heard by a Court of Small Causes, the summons 
shal l be for die final disposal of the suit. 

[1882 and 18ZZ, S. 68; 1859, S. 41J * 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

- -• > » ir." 

Assam and Nagaland . « >. 

Same as that of Calcutta—See Assam High Court Order, 1948, GL 6 [5-4-1948]; 
Act 27 of 1962, Ss. 13 and 15 [w. e. f. 1-12-19031. 

Bombay: Dadra and Nagar Haveli<* 

In Order V, for the existing Rule 5 and its marginal note, substitute the following 
as Rule 5 and marginal note:—- 

Summons to be either to settle issues or for final disposal. 

5. (i) The Court shall determine at the time of issuing the summons whether 

it shall be for the filing of written statement and the settlement of issues 
only, or for the final disposal of the suit; and die summons shall contain. A 
direction accordingly. 

Provided that in every suit heard by a Court of Small Causes the summons shall 
be for final disposal of the suit [1-11-1900]; 

(ii) In the proviso insert the words “the Bombay City Civil Court or by** between 
the words “every suit heard by** and “a Court of Small Causes** [10-8-1948]. 

[a]' See Act 35 of 1901, S. 11 and Reg. 0 of 1903, S. 3 [1-7-65]. 

Calcutta : Andaman and Nicobar Islands 

Insert the words “for the ascertainment whether the suit will be contested** after 
the words “issues only** [25-8-1927]. 

Kerala : Laccadive, Mini coy and Amindivi Is l a n ds 

For R. 5 the following rule shall be substituted, namely:—* 

“5. The Court shall determine, at the time of issuing the summons, whether ft 
shall be— 

(i) Summons to be either (1) to ascertain whether the suit is contested or not or 

(2) for the final disposal of the suit— For the defendant to appear and state 
whether he contests or does not contest the claim and directing him, if he 
contests, to receive directions as to the date on which he has to file his 
written statement, the date of trial and other matters and if he does not 
contest, for final disposal of the suit at once; or ' 

(ii) For the final disposal of the suit at once; and the summons shall contain A 

direction accordingly: 


Order 5, Rule 4 — Note 1 (contd.) 

the defendant. AIR 1903 Mad 103 (104): 

(1962) 2 Mad LJ 490. 

Order 5, Rule 5 — Note 1 

(1) It is desirable to issue summons for 
the final disposal of the suit only in sim¬ 
ple cases. AIR 1914 Bom 40 (47): 88 Bom 
377 (DB). 

(2) It is not proper to issue summons 
for the final disposal in mortgage suits. 
AIR 1914 Bom 40 (47): 38 Bom 377 (DB). 
(OVERRULED by AIR 1959 Cal 231.) 

(3) Although O. 5, R. 5, is expressed in 
mandatory language, the omission to follow 


the prescriptions of O. 5, R. 5, does not 

invalidate the summons and consequently 
the service of a composite writ (in which 
all the three alternatives are combined) 
amounts to service of summons within the 
meaning of S. 17 (1) of the West Bengal 
Tenancy Act of 1950. AIR 1959 Cal 231 
(235): 63 Cal WN 216 (DB). (02 Cal WN 
718, OVERRULED.) 

(4) The expression ‘first hearing* used to 
R. 1, O. 8, means the date of settlement 

of issues. AIR 1961 Pat 152 (155): 1901 

BLJR 478. . 

. (5) As the Court has to determine, 
at the time of issuing summons, whether 


MiYi lT>.) t 
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Provided that in every non-appealable case die summons shall be for the final dis¬ 
posal of the suit” [9-6-1959]: Reg. 8 of 1965 [w. e. f. 1-10-1967]. 

Madras and Pondicherry 

Delete the first paragraph and substitute the following in lieu thereof. 

TEL 5. The Court shall determine, at the time of issuing the summons, whether 

it shall 


(1) for the settlement of issues only, or (2) for the defendant to appear and state 

whether he contests or does not contest the claim and directing him, if he contests, 

to receive directions as to the date on which he has to file his written statement, 

the date of trial and other matters, and if he does not contest, for final disposal of the 

suit at once; or (3) for the fina l disposal of the suit; and the summons shall con tain a 
direction accordingly". [P. Dis. No. 7 of 1927] and Act 26 of 1968, S. 3 and Sch. Pt. II 
[w. e. f. 5-9-68]. 

Mysore 

Delete Rule 5 and substitute die following :— 

5. The Court shall determine, at the time of issuing the summons, whether it shall 


• (a) for the settlement of issues only, or 

(b) for the defendant to appear and state whether he contests or does not 
contest the claim and directing him if he contests to receive directions 
as to the date on which he has to file his written statement, the date 

f of trial and other matters, and if he does not contest for final disposal 

of the suit at once, or 

(c) for the final disposal of the suit; 

and the summons shall contain a direction accordingly : 

Provided that, in every suit heard by a Court of Small Causes, the summons shall 
be for final disposal of the suit [30-3-1967], 

Orissa 

For Rule 5 substitute the following: 

“The Court shall determine at the time of issuing the summons whether the sum¬ 
mons shall be (1) for the settlement of issues; or (2) for the defendant to 
appear and state whether he contests the claim or not and, if he contests 
to receive directions as to the date on which he shall file the written state¬ 
ment, the date on which the suit shall be tried and other necessary matters, 
and, if he does not contest, for the final disposal of the suit at once; or (3) 
for the preliminary disposal of the suit; and the summons shall contain 
directions accordingly : 

Provided that in every suit heard by the Court of Small Causes, the summons shall 
be for the final disposal of the suit” [7-5-1954]. 


R. 6. Fixing day for appearance of defendant.—The day for the appearance 
of defendant shall be fixed with reference to the current business of the Court the 
place of residence of the defendant and the time necessary for the service of the 
summons; and the day shall be so fixed as to allow the defendant sufficient time 
to enable him to appear and answer on such day. 

[1882 and 1877, S. 69; 1859, S. 45.] 


Order 5, Rule 5 — Note 1 (contd.) 
the date to be specified therein will be 
for settlement of issues only or for final 
disposal of the suit. Process fees, etc. must 
be put in before date to be specified in 
summons is to be fixed. AIR 1968 Pat 110 
(111): 1968 BLJR 155 (DB). 

Order 5, Rule 6 — Note 1 
(1) It is not open to a plaintiff to ob¬ 
tain an ex parte decree before the retum- 


32 B^ 564 (539) (DB)! 1 ! SUmm ° ns - (1908 > 

(2) A defendant is entitled to sufficient 
tune to enable him to appear and answer 

HCR^OT 7l68)VB) ad ~ ^ 3 Mad 

HCR 138 (139) (DB). 

(3) The date of service 

*73 (575)™ ^ th ° retUm - 


u iviaa 

(1870) 7 Bom 

is prima facie 
(1896) 23 Cal 


[VoL 3.] 3 A. M. 11 
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case. 


produce doc u me n ts relied cm by him.— 
rder the defendant to produce all docu- 
ch he intends to rely in support of his 


[1882 and 1877, S. 70; 1859, S. 43.] 


HIGH COURT AMENDMENTS 

Bombay: Dadra and Nagar Havefia 

Substitute for . R. 7, the following : 

7. The summons to appear and answer and/or filing a written statement within a tima 
• specified therein shall order the defendant to produce all documents in hi* 
possession or power upon which he bases his defence, daim for set-off or 
counter claim, and shall further order that where' he relies on any other 
documents (whether in his possession or power or not) as evidence in support 
of his defence, claim for set-off or counter claim, he shall file a list of such 
documents” [1-11-1966], 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 8 [1-7-1965]. 

Delhi and Himachal Pradesh 

Same as in Punjab — Act 26 of 1966, S. 7 proviso and S. 13. 

Punjab, Haryana and Chandigarh 

Substitute for Rule 7 the following ; 

“The summons to appear and answer shall order the defendant to produce all 
documents in his possession or power upon which he bases his defence or 
any claim for set-off and shall further order that where he relies on any 
other documents (whether in his possession or power or not) as evidence in 
support of his defence or claim for set-off, he shall enter such documents 
in a list to be added or annexed to the written statement.” £24-7-1936]: 
Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 

R. 8.. On issue • of summons for final disposal, defendant to be directed to 
produce his witnesses.—Where the summons is for the final disposal of the suit, 
Jt shall also direct the defendant to produce, on the day fixed for his appearance, 
all witnesses upon whose evidence he intends to rely in support of his case 
[1882 and 1877, S. 71.] 

R- 9. Delivery or tra nsm i s sion of summons for service.—(1) Where the defen¬ 
dant resides within the jurisdiction of the Court m which the suit is instituted or 
has an agent resident within that jurisdiction who is empowered to accept the 
service of the summons, the summons shall, unless the Court otherwise directs, be 
delivered or sent to the proper officer to be served by him or one of His subordi¬ 
nates. 

(2) The proper officer may be an officer of a Court other than that in which 
the suit is instituted, and, where he is such an officer, the summons may be sent 
to hi m by post or in such other manner as the Court may direct. * 

[1882 and 1877, S. 72; 1859, S. 47.] 

Order 5, Rule 6 — Note 1 (contd.) 

(4) Notice of application under JS. 15 of 
Payment of Wages Act, 1936 served only 
three days prior to date of hearing. 

Held time allowed to the employer Rail¬ 
way was not sufficient and prayer for ad¬ 
journment should have been allowed as 
per O. 27, R. 5. AIR 1963 Punj 122 (123): 

(1963-64) 25 FJR 414. 

Order 5, Rule 9 — Note 1 

(1) It is not enough to show that the 
defendant had knowledge of the suit other¬ 
wise. (1953) 6 Sau LR 343 (345). 


(2) It is the service of summons in ac¬ 
cordance with law that gives jurisdiction 
t? i e ^ourt over the person summoned. 
If the Court does not have jurisdiction, it 
is unmaterial whether the defendant kno w s 
about a suit going on without jurisdiction. 
ILR (1955) 1 Cal 119 (120). 

(3) A permanent absentee cannot be des¬ 
cribed as a resident in a place merely by 
virtue ^of^ ownership. (1911) 38 Cal 894 

(4) The empowering of an w 
cept service of summons under 
can be done only in the manner 


to ao- 
this rule 
indicated 
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HIGH COURT AMENDMENTS 

Allahabad 

Add the following as sub-rule (3) to Rule 9— 

“(3) In lieu of, or in addition to, the procedure indicated in sub-rule (1), such 
summons may be served by registered post addressed to the defendant at 
the place where he resides or carries on business or works for gain or to 
the agent at the place where he resides. Unless the cover is returned un¬ 
delivered by the post office on account of want of proper address or any 
other sufficient reason, the summons may be deemed to have been delivered 
to the addressee at the time when it should have reached him in the ordinary 
course” [14-4-1962]. 

Andhra Pradesh 


Same as was in Madras, that is, add the following as sub-rule (3)— 

“(3) Where the defendant resides in India, whether within the jurisdiction of the 
Court in which the suit is instituted or not, the Court may direct the proper 
officer to cause a summons under this Order to be addressed to the defen¬ 
dant at the place where he ordinarily resides or carries on business or works 
for gain and sent to him by registered post, acknowledgment prepaid. An 
acknowledgment purporting to be signed by the defendant shall be deemed 
to be sufficient proof of service of such summons” [1-11-1951]. 

Note: Provisions of O. V, Rr. 9 to 13, 15 to 30; O. IX; O. XIII, Rr. 3 to 10; O. XVI, 
Rr. 2 to 21; O. XVII and O. XXIII, Rr. 1 to 3 are made applicable to proceed¬ 
ings before claims tribunal by virtue of R. 531 of the Andhra Pradesh Motor 
Vehicle Rules, 1964 — see A. P. Gaz., 27-8-1964, PL I, R. S., p. 356. 


Kerala: Laccadive, Mini coy and Amindivi Islands® 

Same as that of Madras given under Andhra Pradesh [9-6-1959]: Reg 8 of 1965 
[w.e.f. 1-10-1967]. 

Madras and Pondicherry 

For Rule 9 substitute the following rule, namely,— 


“9. (1) Where the defendant resides in India, whether within or without the 
jurisdiction of the Court in which the suit is instituted, the Court may direct 
the proper officer to cause a summons under this Order to be addressed to 
the defendant at the place, where he ordinarily resides or carries on business 
or works for gain, and sent to him by registered post pre-paid for acknowledg¬ 
ment. 


(2) Where the summons is returned unserved or the defendant does not appear on 
the day fixed in the summons, the Court may direct that the summons shall 
be delivered or sent to the proper officer to be served by him or one of his 
subordinates on the defendant. 


(3) The proper Officer may be an Officer of a Court other than that in which 
the suit is instituted and where he is such an Officer, the summons may be 
sent to him by post, or in such other manner as the Court may direct 


Order 5, Rule 9 — Note 1 (contd.) 
ffi O. 3, R. 6 and a verbal authority is not 
sufficient for the purpose. AIR 1952 Cal 
781 (787) 00 AIR 1965 Mys 255 (257): 
(1964) 1 Mys LJ 503. (A servant not duly 
authorised is not an agent.) 

. (3) These words have been added to 
give the Court power to order service in 
any other way it thinks proper, e. g., by 
post AIR 1916 Cal 600 (602) (DB). 

(6) Service of summons outside the juris¬ 
diction of the Court issuing it, without 


senuing it to me Uourt having jurisdiction 

RanTlsIf' Rang 325 < 326 > : 3 

„ (7 > “ is within , the discretion of the 
Court to serve a public servant either ner- 
sonaU y under this rule or through the head 
of the office m which he is emnlnvJl 
1932 Oudh 326 (326, | 2 7) (DB) V ‘ 1R 

(AU).]* SGe (1909) 1 1x1(1 Cas 163 (163, 164) 

under *0 ° 5 PX R 0vi f 7 0ns relating to affixture 
under O. 5, R. ]7, would apply on refusal 
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(4) Notwithstanding anything contained in sub-clause (1), where proceedings in 
Court are taken for— 

(i) issue of an injunction, or 

(ii) punishment of a party for contempt of Court, or " 

(iii) bringing to sale any property in execution of a decree or order of Court, 
notice shall be served only in the mann er provided for in sub-clause (2)” 
[27-3-19631. 

For application to Pondicherry, see Act 20 of 1968, S. 3 and Sch., Part H. 

R. 10, Mode of service.—Service of the summons shall be made by deliver¬ 
ing or tendering a copy thereof signed by the Judge or such officer as ho appoints 
in this behalf, and sealed with the seal of the Court. 

[1882 and 18Z7, S. 73; 1859, S. 48.] 

HIGH COURT AMENDMENTS 

Delhi and Himachal Pradesh 

Same as that of Punjab—see Act 20 of 1960, Ss. 7 and 17 [31-10-1960 and 1-5-1907], 
Mysore 

Add the following proviso to Rule 10— 

Provided that, in any case the Court may either on its own motion or on the ap¬ 
plication of the plaintiff, either in the first instance or when summons last 
issued is returned unserved direct the service of summons by registered post 
prepaid for acknowledgment, instead of the mode of service laid down in 
this rule. The postal acknowledgment purporting to contain the signature of 
the defendant may be deemed to be prima facie proof of sufficient service 
of the summons on the defendant on the day on which it purports to have 
been signed by him. If the postal cover is returned unserved, any endorse¬ 
ment purporting to have been made thereon by the delivery peon or either 
an employee or officer of the Postal Department shall be prima facie evidence 
of the statements contained therein. [30-3-1967], 


Orissa 

Same as that of Patna. 

Order 5, Rule 9 — Note 1 (contd.) 
of the notice in cases of service through 
post under O. 5, R. 9 (3) Madras Amend¬ 
ment Act, 1951. (1960) 1 Andh WR 1 (2) 
(DB). 

(9) Where the two judgment-debtors 
were brothers, living in the same house ana 
both of them were served by affixture but 
only one judgment-debtor puts in his ap¬ 
pearance: 

Held, that in the circumstances there was 
prima facie no reason to think that the 
service by affixture was not sufficient for 
the other judgment-debtor. AIR 1962 Andh 
Pra 156 (156, 157): 1961 Andh LT 130. 

(10) Refusal on the part of the defen¬ 
dant to accept postal notice issued under 
O 5, R 9 (3) (Madras), Civil P. C. can¬ 
not be deemed to be as effective a service 
as a refusal of such notice when personally 
tendered and is not a due service of sum¬ 
mons so as to enable the Court to pass an 
ex parte decree. Order 5, R. 9 (3) (Mad¬ 
ras), Civil P. C. confers a power on the 
Court to send the first summons in a suit 
by registered post. The sub-rule does not 
concern itself with the sufficiency of ser¬ 


vice of summons in case the addressee were 
to refuse to accept notice. AIR 1963 Mad 
198 (199, 200): 76 Mad LW 24 (DB) 

(11) Service by post to a person living 
outside the jurisdiction of Court but with¬ 
in I ndia , is valid —. Return of summons 
with an endorsement of refusal by ad¬ 
dressee, is prima facie proof of service. 

1967 Ker LT 322: 1907 Ker LJ 651. 

ORDER 5, RULE 10 

1. Mode of service.— (1) This rule pres¬ 
cribes the mode of service that should nor¬ 
mally be adopted unless it is not possible 
to do so. AIR 1924 Cal 1000 (1004) (DB) 
00 AIR 1925 Cal 627 (630): 52 Cal 179. 

2. Service by post. — (1) Although the 
Court may, in a particular case, direct 
that the summons should be sent by post 
the normal mode of service is personal 
service. AIR 1954 Bom 159 (160): ILR 
(1954) Bom 243 00 (1906) 29 Mad 324 
(325). 

(2) Service by registered post is allow¬ 
ed to a litigant as a matter of convenience 
and very slight evidence is enough to dis¬ 
place the presumption of service raised by 
it. AIR 1922 Bom 377 (377): 46 Bom 130 
(DB) 00 AIR 1928 Pat 568 (571) (DB). 
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Patna 

Add the; following : 

“Provided that in any case the Court may, of its own motion, or on the application 
of the plaintiff, send the summons to the defendant by post in addition to 
the mode of service laid down in this rule. An acknowledgment purporting 
to be signed by the defendant or an endorsement by postal servant that the 
defendant refused to take delivery may be deemed by the Court issuing the 
summons to be prima facie proof of service”. 

Note—Provisions of O. V, Rr. 9 to 13, 15 to 30; O. IX; O. XIII, Rr. 3 to 10; 
O. XVI, Rr. 2 to 21; O. XVII and O. XXIII, Rr. 1 to 3 have been made applicable to 
proceedings before M. V. Claims Tribunal—See R. 20 of Bihar Motor Vehicles Accidents 
Claims Tribunal Rules, 1961, Bih. Gaz., 7-4-61, Ext. 

Punjab, Haryana and Chandigarh 

Add the following proviso : 

“Provided that in any case if the plaintiff so wishes, the Court may serve the 
summons in the first instance by registered post (acknowledgment due) instead 
of in the mode of service laid down in this rule”. [As amended on 24-11-1927]: 
Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 

Rajasthan 

Add the following proviso : 

“Provided that in any case the Court may in its discretion send the summons to 
the defendant by registered post in addition to the mode of service laid down 
in this rule. An acknowledgment purporting to be signed by the defendant 
or an endorsement by postal servant that the defendant refused to take the 
delivery may be deemed by the Court issuing the summons to be prima 
facie proof of service” [14-8-1954]. 


Order 5, Rule 10 — Note 1 (contd.) 

(3) Where a summons sent by post was 
returned as “refused” by a person who was 
not shown to have been tne defendant, it 
was not a good service. AIR 1954 Bom 
159 (160): ILR (1954) Bom 243 00 (1894) 
18 Bom 606 (607) (DB) 00 ILR (I960) Cut 
522. 

[See however (1897) 21 Bom 412 (418, 
419).] 

(4) Where a summons is sent by register¬ 
ed post, e. g., under the provisions of 
Rule 25, properly addressed and is return¬ 
ed endorsed “refused,” the Court can treat 
die service as sufficient. 1955-28 ITR 478 
(484) (All) AIR 1940 Cal 536 (537, 538) 

(1911) 35 Bom 213 (215, 216). 

(5) When notice is sent by registered 
post the presumption even as regards ser¬ 
vice is not conclusive but rebuttable. AIR 
1932 All 374 (374, 375): 54 All 548 (DB) 
°° AIR 1968 Bom 387 (387): 70 Bom LR 
253. 

(6) Where a summons sent by register¬ 
ed post was returned as refused the case 
would fall under Rule 17 and therefore in 
the absence of the affixture of a copy of 
the summons as required by that rule there 
was no due service. AIR 1958 Mad 522 
523) 00 1956-2 Mad L Jour 86 (87) 00 
1960) 1 Andh WR 1 (2) (DB). 

(7) Summons by registered post return¬ 
ed “refused” — Statement on oath by 
defendant that summons was not tendered 
— Failure to summon postman — Suffi¬ 
cient ground for setting aside ex parte 


V 

l 


decree. AIR 1968 Bom 387 (388): 70 Bom 
LR 253. 

(8) As per Proviso (Punjab) to this Rule 
the summons shall be sent by registered 
post only in the first instance, if it is so 
wished by the plaintiff. Subsequent service 
by registered post is not due service. AIR 
1959 Punj 467 (468): 60 Pun LR 374. 

(9) Sending of notice by registered post 
in rent control proceedings under the 
Andhra Pradesh (Buildings (Lease, Rent and 
Eviction) Control Act, 1960, is not by it¬ 
self service of notice. To be effective notice, 
it must reach the person concerned. Mere 
refusal of postal notice cannot be con¬ 
sidered as a service of notice. Even in 
case of refusal to receive notice service 
cannot be presumed. AIR 1964 Andh Pra 
314 (316, 317): (1962) 2 Andh WR 148. 

(10) Endorsement by a postal employee 
of refusal of summons sent by registered 
post cannot be even prima facie proof of 
service except in a case where the sum¬ 
mons so sent is the second one after refusal 
of the initial summons also sent by regis¬ 
tered post. ILR (1959) Andh Pra 1386. 

(11) An acknowledgment purporting to 
be signed by the defendant or an endorse¬ 
ment by a postal servant that the defendant 
refused to take delivery may be deemed by 
the Court issuing the summons to be prima 
facie proof of service. But where there is 
no proof as to what the letter contained, 
tf 1 ® service cannot be held to be sufficient 

c™ 522 62 ° riSSa 15 <16) °° ILR (196 °) 
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[1882, S. 74, para. 1; 1877, S. 74; 1859, S. 48.] 

on rS su n eh U ag e ent 40 Servlc * “ which servioa 

[1882 and 1877, S. 75; 1859, S. 49.] 

Order 5, Rule 10 — Note 1 (contd.) 

(12) Service by post to a person living 
outside the jurisdiction of Court but with¬ 
in India, is valid. If the mistake in the 
address is not material, service by register¬ 
ed post would be due service. 1967 Ker LT 
322: 1967 Ker LJ 651. 


appeal from a decree in that suit need only 

??«^ e r ved on ^ guardian. AIR 1926 Cal 
1106 (1107) (DB). 


(13) The mere refusal of summons sent 
by registered post without the proof of the 
existence of unserved summons and the 
order of the Court deeming it to be proof 
of service, would not entitle the plaintiff 
to invoke the provisions of R. 20-A of 

?;ra 5 *9, J' ustif y the ex parte decree. 

A^dh WR 309 ^ Pra 383 < 383): < 1959 > 2 

(14) Provision under Proviso to O. 5, 
R. 10, permissive — Court finds summons 
has been duly served — Court need not 
wait for service by registered post, AIR 
1969 Pat 246 (248). 


Order 5, Rule 11 


Note 1 


(1) In a suit against the principal debtor 
and surety, the omission of the creditor 'to 
effect a service of summons on the princi¬ 
pal debtor does not discharge the surety 
from his liability. (1890) 14 Bom 267 (269) 

(2) One summons against several defen¬ 
dants without duplicate is improper where 
the defendants were mother, son and two 
daughters, service on mother only was 
held of no avail. AIR 1967 J. & K. 120 
(126): 1967 Kash LJ 251. 


Order 5, Rule 12 


Note 1 


(1) The serving officer must make some 
substantial effort and proper enquiries to 
find out the person to be served in the 
place where he ordinarily resides or carries 
on business — Mere affixing of the sum¬ 
mons on the door without any such at¬ 
tempt is not sufficient. AIR 1954 Assam 
223 (224) (DB) oc (1954) 33 Pat 1025 
(1041, 1050) 00 AIR 1922 Cal 128 (128) 
(DB). 

(2) The same rules which apply to adults 
applv to minors also. (1908) 35 Cal 182 
(184) (DB) 00 (1897) 2 Cal WN 100 (103, 
105) (DB). 

(3) Where a guardian has been appoint¬ 
ed in the suit for the minor, notice of an 


(4) When the summons has to be served 
upon a pardanashin lady, the summons may 
be served on any adult male member of 
the family or on her agent empowered to 
receive summons — If there is no agent 
so empowered, it can be affixed to the 
outer door of the house in which she ordi- 
“anly resides. (1840) 2 Moo Ind App 263 
(268) (PC) 00 AIR 1923 Pat 433 (433) (DB) 

AIR 1916 Cal 600 (602) (DB). 

[But see AIR 1935 All 660 (661, 662).] 

(5) Gumastas and servants and managers 
merely looking after the affairs of the 
defendant or holding general powers-of- 
attomey cannot accept service. ILR (1955) 
gyd 80 (91 92) •• AIR 1954 Assam 223 
(224) (DB) •• AIR 1918 Mad 589 (590) 
(DB). 

( 6 ) To ensure that every effort is made 
to effect personal service. Court has a duty 
to pay personal attention to matters con- 
necteci with issue and service of processes 

It will be dereliction of duty to leave 
such important function exclusively to 

t ^ e Court. AIR 1967 
67 Pun LR 643 ( 647 ): 

(1965) 2 Punj' 274. (Principle behind 
is rule of natural justice.) 

(7) Service of notice on servant under 

* 43, 282 (1)» Income-tax Act 

«« r Y ice in law - AIR 1965 M ys 
255 (257): (1964) 1 Mys LJ 503 (DB). 

( 8 ) Land held by A — On A’s death it 
was recorded in the name of his son — 
JJn some dispute in connection with the 
and a notice was served on the agent who 

had worked for A instead of on his son — 
Agent absent — Son not represented — 

1 roceedings ex parte — Held, the notice 
was not correctly served and violated the 

P2H c iSi e , of v Nat ural justice. (1968) 70 Pun 
LR 458 (459): 1968 Cur LJ 412. 

4rn , (®) Where an assessee resided at place 
1 ^ but had his business at place a 

notice served at ‘K' by affixture with a re- 
por of the notice server that the assessee 

y resided a^ T is not warranted, 
(1962) Ker LJ 961 (964) (DB). 



[Hie Code of) Gvfl Proce du re, 1908 


[0 5R1SN 


5R15N1] 167 


R. 13. Service on agent by whom defendant carries on business.—(1) In a 
suit relating to any business or work against a person who does not reside within 
the local limits of the jurisdiction of the Court from which the summons is issued, 
service on any manager or agent, who, at the time of service, personally carries 
on such business or work for such person within such limits, shall be deemed 
good service. 

(2) For the purpose of this rule the master of a ship shall be to ba 

die agent of the owner or charterer. 

[1882 and 1877, S. 76.] 


R. 14. Service on agents in charge in suits for immoveable property.—Where 
in a suit to obtain relief respecting, or compensation for wrong to, immoveable 
property, service cannot be made on the defendant in person, and the defendant 
has no agent empowered to accept the service, it may be made on any agent of 
die defendant in charge of the property. 

[1882 and 1877, S. 77; 1859, S. 61.] 

R* 15. Where service may be on male member of defendant’s family.—Where 
in any suit the defendant cannot be found and has no agent empowered to accept 
service of the summons on his behalf, service may be made on any adult male 
member of the family of the defendant who is residing with him. 

Explanation:—A servant is not a member of the family within the meaning 
of this rule. 

[1882 and 1877, S. 78; 1859, S. 53.] 


Order 5, Rule 13 — Note 1 

(1) The manager or agent contemplated 
by the rule is one who has an initiative and 
independent discretion, though possibly 
subject to general orders for guidance. 
(1880) 4 Bom 416 (422). 

(2) In order that a service on an agent 
of a foreign corporation may be valid, the 
agent must have power to enter into con¬ 
tracts on behalf of such corporation. AIR 
1926 Cal 1030 (1030). 

(3) The procedure prescribed in this rule 
for the service of summons can he follow¬ 
ed only where service cannot be effected 
according to Rule 12. (1954) 33 Pat 1025 
(1038). 

(4) Before a Court can accept that the 
process could not be served on the agent 
of the defendant, process-server should he 
examined on the facts and the circumstan¬ 
ces of the case. AIR 1967 Delhi 28 (30). 

(5) Where a party was known to be resi¬ 
ding permanently at place ‘T* and had his 
business at place ‘K’ service of notice of 
reassessment under S. 34, Income-tax Act 
(1922) by affixture at ‘T’ because the asse- 
ssee was not available at ‘K’ is not warrant¬ 
ed. (1962) Ker LJ 961 (964) (DB). 


Order 5, Rule 14 


Note 1 


(1) Where in a suit for foreclosure, it 
was found that the mortgagor had convey¬ 
ed his properties in trust to a body of 
persons, service on one trustee’s agent who 
was in charge of the properties was suffi¬ 
cient. (1883) 9 Cal 733 (734). 

(2) Service can be effected under this 
rule only where it is impossible to effect 


service according to the procedure pres¬ 
cribed by Rule 12. (1954) 33 Pat 1025 

(1038) 00 ILR (1955) 1 Cal 119 (120). 

Order 5, Rule 15 — Note 1 

(1) It is the duty of the process server 
to take pains to find out the person to be 
served and for this purpose he should make 
mqmnes not only of the relations of the 

but also of tbe neighbours. AIR 
1956 Cal 208 (211) (DB) 00 1946 Jaipur 

< DB) " (1897) 21 Bom 223 
<225) (DB) — AIR 1921 Cal 638 (639) 
(DB). 

» (2) In the absence of an attempt at per¬ 
sonal service on the defendant the service 
on a member of the family is not suffi- 
J}®" 1 - AIR 1953 Trav-Co 494 (514 h ILR 

556 %5 T 7) aV (DB°). ^ (FB) " (1913) 35 Ail 

(3) The question whether service on an 
adult member of the defendant’s family is 

?e°r7 T8) a (D q B) eSti ° n ° f W AIR 1946 

(4) A person above the age of sixteen 
years is an “adult” within the meaning of 

(SB) rUle ' (1908) 35 CaI 286 (291, 292) 

(5) Where service was effected on an 
adult male member of the family under 
Rule 15 and the defendant was in commu¬ 
nication with his family members, the ser- 

£ C ™67 U '?dbT- AIR 1914 Ca ‘ 845 (845): 

(6) The adult male member on whom 
service is made must be one who is rerid- 

Cn 23? def fndant. AIR 1953 Trav- 

fFB) 94 A?R^ 933 R t l, 1933 * Trnv_ Co 405 
a A c? R - 1933 Lah 797 (798). 

U P A lLo e r° n ? 7 ^ r ? a(1 wifh R - 8 of 
U. P. Imposition of Ceiling on Land Hold- 
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HIGH COURT AMENDMENTS 

Allahabad 

For the words “Where in any suit the defendant cannot be found,” read “When the 
defendant is absent or cannot be personally served” [24-7-1926]. c 

Andhra Pradesh 

Same as that of Madras. , j 

Assam and Nagaland _ ( 

Same as that of Calcutta.— Assam High Court Order, 1948, CL 6 [5-4-19481 and 
Act 27 of 1962, S. 15. J 

Bombay: Dadra and Nagar Havelio - 

Substitute the following for R. 15—■ 

“15. When the defendant cannot for any reason be personally served and has 
no agent empowered to accept service of the summons on his behalf, service 
may be made on any adult male member of the family of the defendant who 
is residing with him [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 

Calcutta : Andaman and Nicobar Islands 

Substitute the following : •< 

“R. 15. Where in any suit the defendant is absent from his residence at the time 
when service is sought to be effected on him thereat and there is no likeli¬ 
hood of his being found thereat within a reasonable time, then unless he has 
j an agent empowered to accept service of the summons on his behalf, service 

may be made on any adult male member of the family of the defendant who 
is residing with him : 

Provided that where such adult male member has an interest in the suit and such 
interest is adverse to that of the defendant, a summons so served shall be deemed for 
the purposes of the third column of Art. 164 of Schedule I of the Limitation Act, 1908,* 
not to have been duly served. 

Explanation.—A servant is not a member of the family within die meaning of 
rule” [25-7-1928]. 

[a] Now Art. 123 of Limitation Act 1963. 

Delhi and Himachal Pradesh 

Same as that of Punjab, see Act 26 of 1966, Ss. 7 and 17. [31-10-1966 and 1-5- 
1967]. 

Kerala : Laccadive, Mini coy and Amindivi Islands 

In Rule 15, for the word ‘male' in the marginal note, substitute die word ‘adult’ and 
omit the word “male” in the rule [9-6-1959]: Reg. 8 of 1965, S. 3 and Sch. [w. e. f. 1-10- 
1967]. 

Madhya Pradesh 'l 

Substitute the words “when- the defendant is absent or cannot be personally served” 
for the words “where in any suit the defendant cannot be found” [16-9-1960]. 


Older 5, Rule 15 — Note 1 (contd.) 
ings Act (1 of 1967) makes provisions of 
Civil P. C. applicable to proceedings under 
the Act, service of a notice on any male 
member of the family would be sufficient 
service, as per O. 5, R. 15. 1967 All LJ 
48 (50): 1967 All WR (HC) 141. 

(8) Notice under S. 33-B, Income-tax 
Act — Service on adult son of assessee — 
Assessee and son residing together — Ser¬ 
vice held, was good. AIR 1964 Cal 367 
(370): 68 Cal WN 1144. 

(9) In enacting O. 5, R. 15, there is no 
discrimination between a woman and a 
man simply on ground of sex in receiving 
notice on behalf of some other member 
of family. It does not contravene Art. 15 


(3) of Constitution of India. AIR 1967 J. 
& K. 120 (127): 1967 Kash LJ 251. 

(10) Service of notice on servant is no 
service in law — Notice served held, 
wholly invalid. AIR 1965 Mys 255 (257): 
(1964) 1 Mys LJ 503 (DB). 

(11) Summons intended for pardanashin 
lady tendered to a male member of family 


who was separate — Service of summons 
held invalid. HJR (I960) Cut 522 (523). 

(12) Notice issued to two judgment-deb¬ 
tors, father and son — Notice served per¬ 
sonally on son who was joint with -his 
father — Son accepting noth notices on 
his own behalf and on behalf of his father 
held was sufficient service. AIR 1960 Pat 
171 (172): 1959 BLJR 695. 
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Madras and Pondicherry s 

Delete the words “the defendant cannot be found” and in lieu thereof insert the 
words “the defendant is absent”. [R. O. C. No. 1810 of 1926 —• 20-12-1927] and Act 20 
of 1968, S. 3 and Sch., Part n. 

Mysore 

Delete Rule 15 and substitute the following —. 

15. Where in any suit the defendant is absent from his residence at the time 
when service is sought to be effected on him thereat and there is no likeli¬ 
hood of his being found thereat within a reasonable time, then unless he has 
an agent duly empowered to accept service of the summons on his behalf, 
service may be made on any adult male member of the family of die defen¬ 
dant (not being a servant) who is residing with him : 

Provided that where such adult male member has an interest in the suit and such 
interest is adverse to that of the defendant, summons so served shall be deemed for the 
purposes of Rule 13 of Order DC of this Code or of the 3rd Col umn of Article 123 of 
die Schedule of the Limitation Act, 1963, not to have been duly served [30-3-1967]. 

Punjab, Haryana and Chandigarh 

After the words “where in any suit the defendant cannot be found,” insert the follow¬ 
ing words “or is absent from his residence” [24-11-1927]: Act 31 of 1960, Ss. 29 and 32 
[1-11-1966]. 

Rajasthan 

Substitute the words “When the defendant is absent or cannot be personally served” 
for die words “Where in any suit the defendant cannot be found” [14-8-1954]. 

R. 16. Person served to sign acknowledgment.—Where the serving officer 
delivers or tenders a copy of the summons to the defendant personally, or to an 
agent or other person on his behalf, he shall require the signature of the person 
to whom the copy is so delivered or tendered to an acknowledgment of service 
•odorsed on the original summons. 

[1882, S. 79; 1877, Ss. 79, 80; 1859, S. 54.] 


R. 17. Procedure when defendant refuses to accept service, or cannot 
be found.—Where the defendant or his agent or such other person as aforesaid 
refuses to sign the acknowledgment, or where the serving officer, after using all due 


Order 5, Rule 16 — Note 1 °° AIR 1957 Puni 38 (38) 00 AIR 1953 

(1) This rule contemplates an agent duly Pat 340 (350) (DB).] 

empowered to accept service —• A person (4) Words “Any other person” in R 16 
having a mere verbal authority js not an refers to those other persons mentioned in 

?§S t P^P oses of tb* A® preceding rules of O. 5. Therefore unless 

1952 Cal 781 (787). and un t il , it is shown that person accept- 

(2) The serving officer delivering or ten- “g, ser v^ce was entitled to accept it 

dering a copy of the summons should re- under any of the rules under O. 5, service 

quire the person served to sign an acknow- cannot be considered as 

fedgment of service under this rule, and r p 1959 Bom 178 (179): 60 Bom 

on nis refusal to do so, should affix a copy ■ L **' • 

of the summons to the outer door or other (5) Where there has not been valid ser- 
conspicuous part of his residence as pres- vice of notice under S. 22 (2) Income-tax 

aribed by Ride 17. AIR 1956 Cal 208 (211) Act (1922), the condition precedent to 

(DB) 00 AIR 1933 All 165 (160). make an ex parte assessment is missing 

(3) Where a copy of the summons is i^ro® ]^ ould ^ without 

tpidered or delivered to the defendant but {logo) i (173): 

the later refuses to sign the acknowledg- (1960) 1 A* 53 ™ LR 35 ODB). 

ment of service and the process-server ORDER 5, RULE 17 _ SYNOPSIS 

does not affix the copy as per R. 17, the 1 , Scope. 

defendant cannot be taken to have been o *i •. • . 

validly served. ILR (1955) Hyd 80 (91) f* tusal sign acknowledgment. 

(DB) 1951 Raj LW 170 (171) 00 AIR 3. Where the defendant cannot be found 

*» 165 (166) - 4 - “^f r ^ due and reasonable 

[See however AIR 1964 Cal 241 (246) diligence. 

(DB). (AIR 1952 Cal 10, Overruled.) 5. Return of service^ 
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and reasonaMe diligence cannot find the defendant, and there is no agent empower- 
ed to accept service of the summons on his behalf, nor any other person on whom 
serv.ce can be made, the serving officer shall affix a copy of the summo™ on ffie 

nrd?n d ]°° r °V° me othe ! r cons Pj cuou s P*rt of the house in which the defendant 
oI dinanly resides or carries on busmess or personally works for gain, and shall 

then return the original to the Court from which it was issued, with a report 

endorsed thereon or annexed thereto stating that he has so affixed the copy P the 

?r"TZ e ir de l, ^ hC did J S °-. *>— and address of the ^rson 

affixed^ ^ whom the house was identified and in whose presence the copy was 

[1882, S. 80; 1877, S. 18; 1859, S. 55.] 

HIGH COURT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta—see Assam High Court Order 1948 CL p? 4 TfMftl- 
Act 27 of 1962, Ss. 13 and 15 [w. e. f. 1-12U963]. ’ [5-4-1948L 

Calcutta s Andaman Nicobar Island^ 

Substitute the following : 

R. 17. Where the defendant or his agent or such other person as aforesaid refuses to 
sign the acknowledgment, or where the defendant is absent from his residence 
at the time when service is sought to be effected on him thereat and there 
is no likelihood of his being found thereat within a reasonable time and there 
is no agent empowered to accept service of the summons on his behalf, nor 
any other person upon whom service can be made, the serving officer * shall 
_ affix a °°^y of ^ summons on the outer door or some other conspicuous 


Order 5, Rule 17 (contd.) 

1. Scope. — (1) The rule is of a highly 
penal nature and must be strictly com^died 
with in order to give validity to the service 
purporting to be effected thereunder. AIR 
1956 Cal 208 (211) (DB) 00 AIR 1944 Pat 
297 (298): 23 Pat 442 (DB). 

[See however AIR 1953 Trav-Co 494 
(507): ILR (1953) Trav-Co 405 (FB) 00 
AIR 1953 Mad 528 (528).] 

[But see AIR 1964 Cal 241 (245) (DB). 
(Defendant accepting notice without sign¬ 
ing acknowledgment — Serving officer not 
having additional copy a — Service is com¬ 
plete without affixation. Failure to affix 
copy does not render service invalid. AIR 
1952 Cal 10, Overruled.)] 

(2) This rule kas no application to the 
case of a defendant who is actually in pri¬ 
son during the time of the service of the 
summons. ILR (1952) 1 Cal 254 (255). 

(3^ Where the house on which notice 
was affixed was not the residence of the 
appellant and the Company which occu¬ 
pied it and with which appellant was con¬ 
nected had gone into liquidation before the 
affixture, the service was invalid. (1967) 
66 ITR 414 (434) (DB) (Cal). 

(4) So far as Calcutta High Court is 
concerned the validity of a service of a 
summons or a notice under O. 5, R. 17, 
must be tested on the terms of the rule 
as amended and cannot and should not 
be tested according to the terms of the 
said rule without such amendment. AIR 
1967 Cal 359 (366): 70 Cal WN 414 (DB). 

(5) When two attempts were made to 
find an assessee and to serve a notice at 


each of the two different addresses but 
she was found to be absent at both the 
places and the information was that the 
assessee had gone to Rajasthan with no 
possibility of return within a reasonable 
time, then service by affixture was with- 
“ P* 5, R. 17 as amended by Calcutta 
High Court. AIR 1967 Cal 359 (367): 70 
Cal WN 414 (DB). • ' 

n to sign a ?* cn 9 w ^ e dgment. — 

(1) Where there is a refusal to accept ser¬ 
vice there is no due service and therefore 
m such a case substituted service has to 
be effected.' AIR 1953 All 317 (318) 00 
1956 Madh B LJ 255 (257). ‘ 

(2) Where the defendant or his agent or 
other persons referred to in Rr. 13 to 16 
refuse to sign the acknowledgment and the 
service is effected by affixture to the outer 
door of the defendant’s dwelling the Court 
is perfectly justified in treating the service 
as good. AIR 1931 Cal *46 (549) (DB) 
-APR 1928 Nag 80 (81): 23 Nag LR 

Ibb. 

(3) Where a servant of the defendant 
who was not shown to be authorized to 
receive summons refused to take it, service 
by affixing copy under this rule was in- 
sufficient. AIR 1944 Pat 41 (47, 48): 23 
Pat 31 (FB). 

(4) Where one of the partners refuses to 
acknowledge the notice and the employee 
who receives it is neither an agent nor a 
person authorised to receive the summons, 
the notice must be affixed as provided by 
this rule. ILR (1955) Hyd 80 (91) (DB). 

(5) Where postal service of summons to 
the defendants was taken out under O. 5, 



[The Code of] Civil Procedure, 1908 


[O 5 R 17 N 2] 171 


part of the house in which the defendant ordinarily resides or carries on 
business or personally works for gain and shall then return the original to 
the Court from which it was issued with a report endorsed thereon or annex¬ 
ed thereto stating that he has so affixed the copy, the circumstances under 
which he did so, and the name and address of the person (if any) by whom 
the house was identified and in whose presence die copy was affixed** [25-7- 
' 1928]. 

Madhya Pradesh 

The following proviso shall be added at the end of the rule : 

“Provided that where a special service has been issued $nd the defendant refused 
to sign the acknowledgment, it shall not be necessary to affix a copy as 
directed hereinbefore” [16-9-1960]. 

Mysore 

Delete Rule 17 and substitute the following:— 

17. Where the defendant or his agent or such other person as aforesaid refuses 
to sign the acknowledgment, or where the defendant is not present at the 
house in which he ordinarily resides or carries on business or personally works 
for gain at the time when service is sought to be effected on him thereat and 
there is no likelihood of his being found thereat within a reasonable time 
and there is no agent empowered to accept service of the summons on his 
behalf nor any other person upon whom service can be made under Rule 15, 
the serving officer shall affix a copy of the summons on the outer door of or 
some other conspicuous part of the house in which the defendant ordinarily 
resides or carries on business or personally works for gain, and shall then 
return the original to the Court from which it was issued, with a report 
endorsed thereon or annexed thereto stating that he has so affixed the copy, 
the circumstances under which he did so, and the name and address of the 
person, if any, by whom the house was identified and in whose presence the 
• copy was so affixed [30-3-1967]. 


Order 5, Rule 17 — Note 2 (contd.) 

R- 9 (3) (Madras Amendment) and the en¬ 
dorsement read that he had refused to 
receive the registered summons and no 
affixture of the copy of the summons was 
effected - as required by O. 5, R. 17 it 
must be held that there was no due ser¬ 
vice of summons in accordance with law. 
AIR 1958 Mad 522 (523). 

(6) Service of summons resisted by de¬ 
fendant — Process-server driven away by 
him making service as contemplated by 
R. 17 impossible — It must be deemed to 
be sufficient service. AIR 1969 Andh Pra 
67 (67). 

(7) Service of summons on agent of de¬ 
fendant ordered — In case of refusal sum¬ 
mons directed to be served by affixation — 
Summons affixed — None attested it — 
Affidavit by Process server that agent had 
refused service — Process server not exa¬ 
mined by Court in dereliction of its duty 
to attend to the matter personally — Direc¬ 
tion of service by affixation was contrary to 
instructions in High Court Rules and 
Orders. AIR 1967 Delhi 28 (30). 

(8) Proof of service — Peon’s report and 
evidence showing that notice was sent 
inside house to minor’s guardian, his 
mother, through maid-servant and though 
guardian accepted notico refused to give 
receipt therefor — Held, non-examination 
of maid-servant could not wipe out effect 


of peon's report which was duly proved in 
evidence. AIR 1966 Pat 383 (386): 1966 
BLJR 571 (DB). 

(9) Under O. 5, R. 17 of the Civil Pro¬ 
cedure Code the exercise of due and rea¬ 
sonable diligence with a view to trace out 
the party arises only when he was not 
found by the process-server. If, however, 
he was met by the process-server and he 
refused to accept the notice when tendered 
by the process-server, it is sufficient if the 
process-server affixes a copy of the sum¬ 
mons at a conspicuous part of his house. 
O. 5, R. 17, does not say that where there 
is a refusal by the defendant to accept the 
notice the process-server should forthwith 
serve the notice by affixture. Some rea¬ 
sonable time may elapse between the ac¬ 
tual tender of the notice by the process- 
server to the defendant, his refusal to ac¬ 
cept the same and the subsequent affixture 
ot the notice at his residence. AIR 1968 
Pat 126 (127): 1967 BLJR 699 (DB). 

(10) Service of notice on pardanashin 
lady — Process server unable to find her 
m spite of due diligence — Adult mem¬ 
bers of her family refusing to accept ser- 

N q a - 8Cnt ,, em P° we red to accept 
service — Service effected under R. 17 by 

affixing copy of notice before witnesses on 
rront door of house, is valid. IL.R (19601 
10 Raj 1088 (1093) (DB). ( ^ 

(11) Sending of notice by registered post 
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Order 5 Rule 17 — Note 2 (coutd.) 
in rent control proceedings is not by itself 
service of notice. To be effective service 
notice sent by post must actually reach the 
person sought to be served. Mere refusal 
ot postal notice without more cannot be 
considered as service and there cannot be 
a presumption of service even where there 
a j. re l usaI to receive the same. AIR 1964 
Andh Pra 314 (316): (1962) 2 Andh WR 

3. Where the defendant cannot be 
round.— - (1) A person cannot be said to 
be not found within the meaning of thin 
rule merely by reason of his being tem¬ 
porarily absent from his usual place of 

^ e o^ nc o e - r> AIR 1952 Cal 781 (784) 00 BLR 

4iq 53 L9^ R /oi7 9 oi 181) °° (1898) 21 Mad 

n\ 9 Q ( fSZ 1931 Nag 119 

/ 2 tT Nag L LR 53 °° 196 2 Jab LJ 
875 (875). (It is the duty of the process 

server to find out when the defendant is 

to await his arrival. 

The serving officer, before he 
advantage of the provisions of this 
must use all due and reasonable dili- 
to find the defendant. (1954) 33 Pat 
(lOf 4 ) (£ B ) 00 AIR 1918 All 331 
332 > (DB) •• (1910) 6 Ind Cas 283 
(DB) (All) 00 AIR 1931 Nag 119 
27 Nag LR 53. 


.aff 

rule, 

gence 

1025 

(331, 

(283) 

( 120 ): 


(3) Where either by reason of the 
custom of the country or for some other 
reason, it is impossible for the serving 
officer to obtain access to the person to be 
served, the case will be covered by the 
description where the defendant cannot be 
found by the serving officer. AIR 1916 
£al 600 (601) (DB) 00 (1886) 10 Bora 202 
(204) 00 Madh BLJ 1954 HCR 1144 
(II 4 9 ) 00 (1954) 33 Pat 1025 (1041) (DB) 
00 AIR 1923 Pat 433 (433) (DB). 

(4) The words “where the serving officer, 
after using all due and reasonable dili¬ 
gence, cannot find the defendant” will also 
cover a case where the absence of the 
defendant is for an indefinite period. AIR 
1926 Mad 31 (32) 00 AIR 1915 Mad 342 
(343) 00 AIR 1915 Mad 338 (339) 00 AIR 
1914 Mad 216 (217, 218). 

(5) If the serving officer did not find a 
party to be served at the address given, it 
does not establish that he could not be 
found. It must be shown not only that 
the serving officer went to the place at a 
reasonable time when he would be expected 
to be present but also that if he was not 
found, proper and reasonable attempts 
were made to find him either at that ad¬ 
dress or elsewhere. If after such reason¬ 
able attempts the party is not found then 
and then only can it be said that he can¬ 
not be found. Mere fact that witnesses in 
whose presence the notice was affixed were 
not examined did not affect validity of ser¬ 
vice. (1908) 1 SCJ 91 (95): (1907) 06 ITR 
147 00 (1963) 2 Mys LJ 482. (Where not 


0n i y .v no investigation or attempt to find 
out the person to be served was made by 
the process-server but even the require¬ 
ments of O. 5, R. 17, that there should 

be 311 a ™ xmen t of the summons on the 
outer door or conspicuous part of the de¬ 
fendant s house were not complied with, 
the necessity for publication of a procla- 

R - 20 does not arise.) 

ITR ^93 (DR) Ca * 420 (423): a959) 37 

n (6 l ^T> 0v ^?ir )n ..Anting to affixture under 

I 7 also apply in c4se of service 
“ r ° ugh §°f under O. 5, R. 9 (3) (Madras 
ly51 amah) when a notice is refused by a 

&T*?E>B) bC served 0960) 1 Andh WR 1 

(7) Refusal to accept postal notice does 
not amount to due service — Ex parte de- 

S58): C SSm& L P W24. AIR 1983 Mad 198 

(8) Notice trader O. 21, R. 22 — Ser¬ 
vice ot — Non-compliance with O. 5, R. 17 
amounts to material irregularity. AIR 1966 
Onssa 166 (168): 32 Cut LT 646. 

due and reasonable 
dihgence. ( 1 ) The serving officer will 

not to be deemed to have exercised due and 
reasonable diligence unless he has made 
a real and substantial effort after proper 
inquiries to find the defendant AIR 1957 

338 M 

IS pif 4 &Vb°). AIR 1934 Pat 274 ® 70) : 


(2) The serving officer must attend at the 

nght place and time at which he may ex¬ 
pect to find the defendant, and, if he is 
absent, must make reasonable inquiries and 
take steps to discover where he is AIR 

1952 Cal 781 (788) •• AIR 1926 Cal 327 

@6J) (°B) °° 21 Bom 223 (226) (DB) •• 

AIR 1939 All 180 (181). 1 ' 

(3) If the defendant has two residences, 
inquiries must be made at both the nlane* 
AIR 1925 Cal 801 (802): 52 c3 453. 

(4) The question whether the process- 
server affixed the summons after using all 

. due and reasorndde diligence to find the 

party to be served is one of nure fact ATR 

Cal 2 78 P i at ( 78 5 4 ) (65 ’ 66) P ~ Am iti 

(5) The serving officer must try to serve 
an assessee at the address disclosed by him 
m the r eturn . There is no duty cast upon 
tne department to pursue the assessee ex¬ 
cepting so far as the rules for service of 
notice require. Merely sending of a notice 
to the admitted address and bv not causing 
service according to law is failure in per- 

dut V- (1966) 70 Cal WN 141 (145) 

: (1965) 58 ITR 419. 

(6) Refusal to sign acknowledgment — 
Service of summons attempted to be effect¬ 
ed while petitioner was boarding bus — 
Summons refused alleging urgent business 
— Summons affixed without making fur¬ 
ther attempts at personal "service — Refu- 
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R. 18. Endorsement of time and manner of service.—-The serving officer shall, in 
an cases in which the summons has been served under Rule 16, endorse or annex, 
or cause to be endorsed or annexed, on or to the original summons, a return 
stating the time when and the manner in which the s umm o ns was served, and the 
name and address of the person (if any) identifying the person served and witness¬ 
ing the delivery or tender of the summons. 

j [1882 and 1827, S. 81; 1859, S. 56.] 

HIGH COURT AMENDMENTS 

Rule 18-A 


Madras and Pondicherry 

In Order 5, for Rule 18-A, the following rule shall be substituted, namely:— 

“18-A. A District Judge, a Subordinate Judge and a District Munsif within 
the meaning of the Madras Civil Courts Act, 1873, and a City Civil Judge within 
the meaning of the Madras City Civil Court Act, 1892, may delegate to the Ch ief 
Ministerial Officer of their respective Courts the power to issue fresh summons to a 
defendant when (i) the return on the previous summons is to the effect that the 
defendant was not served and (ii) the plaintiff does not object to the issue of fresh 
summons within seven days after the return has been notified on the Notice Board.” 

—Fort St. Geo. Gaz., 9-11-1955, Pt II—R.S., p. 169 and Act 26 of 1968, 
Sec. 3 and Schedule Pt. II 

Mysore 

In Order 5 add the following as Rule 18-A:— 


“18-A. The Presiding Officer of a Civil Court may delegate to the Chief Minis¬ 
terial Officer of the Court, the power to order issue of fresh summons to a defendant 
when the return on the previous summons is to the effect that the defendant was 
not served and the plaintiff does not object to the issue of fresh summons within 
7 days after he has been required to deposit the necessary process fee for the issue 
of fresh su mm ons. If the plaintiff objects, the matter shall be placed before the 
Presiding Officer for his orders. (30-3-1967.) 


Order 5, Rule 17 — Note 4 (contd.) 
sal, held, was not such as to warrant ser- 
)?ce by affixture. AIR 1967 Mad 5 (6): 
(1966) 1 Mad LJ 81. 

(7) Sommons sent by registered post 
returned unserved as addressee not found 
- No further attempt at personal service 
*‘77.. Service by affixture is not justifiable. 
AIR 1967 Mad 5(6): (1966) 1 Mad LJ 81. 

5. Return of service. — (1) The action 
ot the person charged with the service of 
summons should be set out in full and must 
be supported by an affidavit. AIR 1952 

0?B) 781 (786) < 1954 > 33 Pat 1025 (1049) 

(2) A return that the defendant was not 
m the village or that the summons was 
served on the defendant's paternal uncle 
VHP was a member of a joint family is 
detective in the absence of an endorsement 
7^ defendant could not be found. 

AIR 1914 Mad 159 (159) (DB) 00 (1913) 
35 All 556 (557) (DB). 


addresses of persons, if any, in whose 

ft?. C _°PJ the summons was 

fm A “ I92 » “■« “ 

(4) Where there is no sworn statement 
or an affidavit by the notice server as en¬ 
joined under O. 5 R. 19 service under 
U. 5 R. 17 cannot be treated as service 
at all (1962) Ker LJ 961 (964) (DB). ‘ 

ORDER 5, RULE 18 


1* Scope. —— (1) It is not incumbent on 
a party to provide an identifier for the 

identifying the person served 


(2) There is a presumption of service as 
stated m the process-server’s report AIR 

“3 (3 ^ ™°° AIR 1933 Mad 

660 (661): 59 Mad 1049. (If the fact of 
service is denied the process-server should 
be put mto the witness-box.) 


. (3) The report must show that at the 
“ m . e of service the house was the ordinary 
residence of the defendant, state the 
circumstances under which the affixture 
was made, and also state the names and 
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R. 19. Examination of serving officer.—Where a summons is returned 

undCT Rule 17, the Court shall, if the return under that rule has not been verified 

by the affidavit of the serving officer, and may, if it has been so verified, examine 

e serving officer on oath, or cause him to be so examined by another Court, 

touching his proceedings, and may make such further inquiry in the matter as it 

tninxs fat; and shall either declare that the summons has been duly served or order 
such service as it thinks fit. r r - - m 

[1882 and 1877, S. 82; 1859, S 57.] 

HIGH COURT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta.—Assam High Court Order, 1948, CL 6 (5-4-1948) and 
Act 27 of 1962, Ss. 13 and 15 (w.e.f. 1-12-1963). 

Calcutta: Andaman and Nicobar Islands. " 

Substitute the following:— ✓ ■ . 

“R. 19. Where a summons is returned under Rule 17, the Court shall, if the 
return under that rule has not been verified by the declaration of the serving officer, 
and may, if it has been so verified, examine the serving officer, on oath, or cause 
him to be so examined by another Court, touching his proceedings, and may make 
such further inquiry in the matter as it thinks fit; and shall either declare that the 
_summons has been duly served or order such service as it thinks fit.” (25-7-1928.) 


ORDER 5, RULE 19 — SYNOPSIS 

1. Shall declare that the summons 
been duly served.” 

2. “Or order such service as it thinks 

fit.” 

1. "Shall declare that the summons has 
been duly served.” — (1) Where it appears 
from the return of the serving officer that 
there is no likelihood that the summons 
will come to the defendant's knowledge in 
due time or a probability that it will not 
so come to his knowledge, the Court should 
not declare the summons as duly served. 
(1897) 21 Bom 223 (225) (DB) 00 AIR 
1914 Mad 159 (159) (DB) ° # (1910) 6 Ind 
Cas 282 (283) (DB) (All). 

(2) The Code in the matter of service of 
summons does not take into account the 
female members of the defendant’s family 
and does not rely upon the presumption 
that they will take steps to inform the de¬ 
fendant of what takes place in his ab¬ 
sence. (1897) 21 Bom 223 (226) (DB) 00 
(1912) 16 Oudh Cas 83 (84). 

[But see AIR 1922 Mad 93 (94): 45 
Mad 875 (DB) 00 (1912) 13 Ind Cas 127 
(128) (DB) (Cal).] 

(3) The declaration of due service under 
this rule should be express. AIR 1933 Mad 
466 (470) (DB) 00 AIR 1937 Mad 84 (87) 
(DB) 00 AIR 1918 All 331 (331, 332) (DB). 

[But see AIR 1940 Mad 213 (213, 214) 
(DB) 00 AIR 1943 Mad 55 (56) (DB) 00 
AIR 1950 Assam 6 (11): ELR (1949) 1 
Assam 222 (DB).] 

(4) When the summons is not returned 
on the date fixed for hearing the Court 
cannot declare the summons duly served 
even though the summons subsequently re¬ 
turned in fact contains an endorsement that 
the summons had been tendered and refus¬ 
ed much before that date. AIR 1949 Mad 
Q96 (397). 


(5) Where summonses are served after the 
date which is fixed for appearance has ex¬ 
pired, though the mode or service is per¬ 
fect, it can hardly be said that it is due 
service. AIR 1957 All 76 (76, 77) (DB). 

(6) Due service has reference not mere¬ 
ly to the mode of service but to the pro¬ 
priety of the summons where it fixes a 
date for hearing on which date by reason 
of the delay in service or of some action 
of the Court itself or of its officer or by 
reason of a Governmental order it is not 
possible for the defendant to do what he 
is asked to do and the case cannot be 
taken up. AIR 1957 All 76 (77) (DB). 

(7) Refusal to acknowledge service is 
not due service. (1960) 1 Andh WR 1 (2) 
(DB). 

(8) Refusal to receive notice sent by post 
as permitted under O. 5 R. 9 (3) (Madras) 
cannot be treated as equivalent to refusal 
to receive notice when tendered personally 
so as to apply the provisions of O. 5, R. 19 
under which alone the service enn be 
declared as sufficient. AIR 1963 Mad 198 
(200): 76 Mad LW 24 (DB). 

(9) Service of summons by affixture — 
Non-examination of serving officer amounts 
to procedural irregularity and order pass¬ 
ed ex parte can be set aside in revision. 
AIR 1967 Mad 5 (6): (1966) 1 Mad LJ 81. 

(10) Where an ex parte decree was chal¬ 
lenged on ground of non-service of sum¬ 
mons, the burden of proof of non-service 
is on the defendant. Where however the 
defendant examines two attesting witnesses 
who has witnessed the service under R. 17 
and they support the defendant, the Court 
should not discard their evidence without 
e xaminin g the process server on oath TT/R 
(1963) Cut 864 (868). (Am 1940 Pat 289, 
Rel.) 

(11) Where there is no verification of 
service of notice under O. 5, R. 17 by an 
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Rule 19A HIGH COURT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta.— Assam High Court Order 1948, CL 0 and Act 27 of 
1902, Ss. 13 and 15 [w. e. f. 1-12-1963], 

Calcutta : A nd a m a n and Nicobar Islaikls _ 

Insert the following: 


R. 19A. A declaration made and subscribed by a serving officer shall be 
as evidence of the facts as to the service or attempted service of the summons' 
1928]. 


[25-7- 


R. 520. Substituted service.—(1) Where the Court is satisfied that there is 
reason to believe that the defendant is keeping out of the way for the purpose of 
avoiding service, or that for any other reason the summons cannot be served in 
the ordinary way, the Court shall order the summons to be served by affixing a 
copy thereof in some conspicuous place in the court-house, and also upon some 
conspicuous part of the house (if any) in which the defendant is known to have 
last resided or carried on business or personally worked for gain or in such other 
manner as the Court thinks fit. 


(2) Effect of substituted service.—Service substituted by order of the Court 
shall be as effectual as if it had been made on the defendant personally. 

(3) Where service substituted, time for appearance to be fixed.—Where ser¬ 
vice is substituted by order of the Court, the Court shall fix such time for the ap¬ 
pearance of the defendant as the case may require. 

[1882, S. 82, Para 2 and Ss. 83 and 84; 1877, Ss. 82, 83, 84; 1859, Ss. 57, 
58, 85.] 


Order 5, Rule 19 — Note 1 (contd.) 
affidavit of a serving officer as enjoined by 
O. 5, R. 19, both die rules are violated, 
the service is improper and even illegaL 
(1962) Ker LJ 961 (964) (DB). 

2. "Or order such service as it thinks 
fit.” — (1) Even where the provisions of 
Rule 17 have been technically complied 
with, the Court may order fresh summons 
to another address or order service in an¬ 
other mode where it considers that the 
defendant could not get knowledge of the 
suit by the service effected. AIR 1916 Cal 
600 (602) (DB). 

(2) The Court has no power under the 
rule to issue a summons by registered post 
in the first instance when the defendant 
resides without the jurisdiction of the Court 
but within the State. AIR 1954 Sau 84 
( 86 ). 

Order 5 Rule 19A (Cal) 


(1) Return of bailiff as to service of sum¬ 
mons — If Court of facts having weighed 
return and evidence in its rebuttal finds as 
a fact that the return stands. High Court 
cannot interfere therewith in revision. AIR 
1967 Cal 185 (186). 

(2) The evidence admissible to prove 
proper service of notice is an affidavit by 
P eon who is said to have effected service. 
AIR I960 Assam 162 (172) (DB). 

ORDER 5, RULE 20 — SYNOPSIS 

1. Scope. 

2. "Where the Court is satisfied.” 

3. Evasion of service by the defendant. 

4. Non-possibility of service for other 


5. 

0 . 


"Or in such other manner as the 
Court thinks fit.” 

Substituted service is as effective as 
personal service. 

1. Scope. — (1) A notice to show cause 
why a person should not be appointed 
guardian of an infant, cannot be served by 
substituted service under this rule AIR 

1930 All 609 (609, 610) (DB). 

2. "Where the Court is satisfied.” _ 

(1) Before ordering substituted service the 
Court should be satisfied that the condi¬ 
tions on which alone it can be ordered 
exist AIR 1954 Punj 174 (175) •• U873? 
19 Suth WR 353 (350) (PC)** AIR 1932 
Mad 472 (472, 473) ' 

S u L se ® AIR 1 930 Pat 593 (594) (DB) 1 
T* 16 15 not bound to order sub- 

rtituted service merely because the defen- 

ms 52h r m'Tm). accept service ' 

(3) Where the plaintiff has done his best 

served personally and 
13 satisfied from the affi¬ 
davit of the serving officer that the defen- 

ti?* J!J25? < 5 ely e Y adin S service, an order 
tor substituted service can pronerlv h* 

made. AIR 1930 Lah 397 (399? lot# 

Pun Re No. 35, p. 92 (93) (DR) oo 2 ? T 6 ® 

1931 Pat 420 (421). (UB) A™ 

^ • ad ^ abfl ity of effecting substi- 
tuted service is a matter primarily for the 
trial Court, . and the Appellate u 

no jurisdiction to conJi§er whetW lijf 
order of the trial Court is bas^d ™ « 

grounds- AIR 1927 Mad 507 
AIR 1933 Lah 288(289) * *AIR 
361 (362): 68 Bom LR 857 1967 Bom 
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Order 5 Rule 20 — Note 2 (contd.) 

LSee however AIR 1940 Oudh 81 (83): 
15 Luck 150.] 

[But see AIR 1935 Lah 169 (170).] 

( 5 ) Thp legality of the order of substitu¬ 
ted service or of service cannot be ques- 

(29) e ?DB) an ° ther Court « AIR 1955 Sau 28 

( 6 ) Where a summons is not served on 
the defendant personally but is deemed to 
be served under any of the provisions of 

d o/? r ^ ere a servi ce is substituted under 
R. 20, the defendant can show that the 
service was not really effected as reported 
or that condition prerequisite for ordering 
™ at . “oae of service did not exist AIR 

1074 Madh Pra 378 (379 ^ ; 1960 


( 2 ) Process-server not going to defendant's 
village on ground of the village not being 
withm Jurisdiction of Court — S ummons 
returned unserved —- Substituted service 
held not proper. 1958 Jab LJ 263 (264). 

(3) A person who for most part of the 
month resided in place ‘A' but visited 

E lace T3 occasionally where he had hired a 
ouse. was sued for ejectment in Court at 
B . Substituted service was effected at his 
residence at ‘B’ and yet he remained ab¬ 
sent and facts disclosed that he was totally 
unaware either of the suit or of substituted 
service and was paying rent, his absence 
held could be said to be for good and 
sufficient reason, and did not indicate that 

oai service. AIR 1967 Bom 

861 (362): 68 Bom LR 857. 


(7) No evidence to show that process 
server made all possible atempts to 
ascertain place where defendant could be 
found or, if out of town, when he would 
return — Requirements of O. 5, R. 17 
held not complied with —* Necessity for 
proclamation under O. 5, R. 20 held did 
not arise. (1963) 2 Mys LJ 482. 

t ( 8 ) Court need not record reasons for 
satisfaction’ before ordering substituted 
service — Satisfaction of trial Court and 
not that of appellate Court is a condition 
pre-requisite for ordering substituted service 
AIR 1967 Pat 280 (280, 281): ILR 46 Pat 
653 (DB). 

(9) For substituted service under O. 5, 
R. 20, first of all there should be an order 
of the authority concerned directing the 
service of notice under R. 20 and then 
only a notice might be served by affixture 
both at the residence of the assessee and 
also at a conspicuous part of the office 
of the Court. AIR 1968 Pat 126 (128): 1967 
BLJR 699 (DB). 

(10) Where the question referred to 
High Court related to validity of notice 
under S. 34 Income-tax Act (1922) all as¬ 
pects of the validity of notice can be con¬ 
sidered by the High Court. The High 
Court can consider the validity of notice 
served by registered post even though the 
tribunal confined itself to the consideration 
of O. 5, R. 20 alone. AIR 1967 Punj 103 
(106): 61 ITR 194 (FB). 

(11) Before ordering notice by substituted 
service the Court must satisfy itself that 
there is reason to believe that the person 
to be served was either avoiding service 
or that a summons could not be served in 
normal way. (1966) 2 Mys LJ 708 (709): 
(1966) 6 Law Rep 657 (DB). 

3. Evasion of service by the defendant.— 

(1) The question when the defendant must 
be deemed to be keeping out of the way 
has to be determined according to the cir¬ 
cumstances of each case. (1898) 21 Mad 
324 (326) (DB) 00 (1897) 1 Cal WN 104 
(104) (DB). 


4. Non-possibility of service for other 
reasons. — ( 1 ) Even though the defendant 
is not keeping out of the way, the Court 
fias got power to order substituted service 
it it is satisfied that for any other reason 
the summons cannot be served in the ordi¬ 
nary manner. AIR 1952 Cal 781 (786) 00 

tor oo 5 q A 94, 19 (14): H-R (1952) 1 ; Cal 
196 94 Ind Cas 395 (395) (Nag). 

(2) Where a person on account of his 
bemg in enemy-occupied country cannot be 
served the proper course is to issue process 
for substituted service under this rule and 


,1 . .--- :-luic auu 

proceed m the ordinary way with the 

trial of the suit. • * — - 

ILR (1945) All 18. 


[But see AIR 1943 Lah 327 (329) (DB).] 

5. Dr in such other manner as the 
Court thinks fit. — (1) The words “or in 
such other manner as the Court thinks fit" 
give a Court jurisdiction to have the ser- 

through registered post. 

i?? 1 £^ sa 0 2 12 < 312 > SISJT ILR (1949) 
£ut 511 ODB) 00 AIR 1954 Sau 84 (86) 
...A® 1967 Bom 361 (362): 68 Bom LR 

00 7* 


(?) summons should be in compliance 
^th O. 5, R. 1 (3) and the form prescrib¬ 
ed . 111 Appendix B, Form No. 1. AIR 1951 
312 (312, 313); ILR (1949) 1 Cut 
oil (DB). 

(3) The legislature has cast no duty on 
the plaintiff to take the summons by hand 
and to have the service effected on the de¬ 
fendant although the Court is at liberty to 
ask the plaintiff to assist the process-ser- 

174 075) CCtillg service * A® 1954 Pun/ 

(4) Process-server not going to defendant's 
village on ground of village not being with¬ 
in jurisdiction of Court — Symmons return¬ 
ed unserved — Court ordering substituted 
service first by registered post and subse¬ 
quently by publication in newspapers — 
Both the methods, held were wrong and 
were not provided by Order 5, Rule 20. 
1958 Jab LJ 263 (264). 

[But see AIR 1965 Raj 79 (80): 1904 
Raj LW 440. (Where a person was resi- 
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•R. 20A. Service of summons by post.— (1) Where, for any reason whatso¬ 
ever, the summons is returned unserved, the Court may, either in lieu of, or in 
addition to,, the manner provided for service of summons in the foregoing rules, 
direct the summons to be served by registered post addressed to the defendant 
or his agent empowered to accept service at the place where the defendant or his 
agent ordinarily resides or carries on business or personally works for gain. 

(2) An acknowledgment purporting to be signed by the defendant or the agent 
or an endorsement by a postal employee that the defendant or the agent refused 
to take delivery may be deemed by the Court issuing the summons to be prima 
facie proof of service. 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, 1956 (66 of 1956) 

S. 14 (1-1-1957). 



Order 5, Rule 20 — Note 5 
ding at two places and chose to evade nor¬ 
mal mode or service and the Court finally 
got notice published in newspapers held 
notice was not defective.) ] 

(5) Last ten words of Order 5, R. 20 (1) 
confer a discretion on Court to adopt any 
other manner of service, but such other 
manner of service, must be such as gives 
notice to the person served. Substituted 
service of notice under Section 34 of In¬ 
come Tax Act (1922) by affixture of copy 
on some conspicuous part of assessee’s resi¬ 
dence is valid service even though no copy 
is affixed in Court house. AIR 1967 SC 
1552 (1554): (1967) 3 SCR 298. (AIR 1963 
Punj 486, OVERRULED; 1964 Cur LJ 523, 
(Punj), REVERSED; AIR 1967 All 170, IM¬ 
PLIEDLY OVERRULED.) 

(6) Mode of effecting substituted service 
— Rule prescribes a normal method of effec¬ 
ting substituted service — But it does not 
make it obligatory on the Court to prescribe 
only in normal way — Court can order ser¬ 
vice in any other manner which it deems 
fit — Court ordering copy of summons to 
be pasted on premises of defendant — 
Another copy ordered to be sent to defen¬ 
dant by registered post — Order is not 
illegal and is in conformity with Order 5, 
Rule 20. AIR 1967 Bom 361 (362): 68 
Bom LR 857. 

[But see AIR 1961 Orissa 67 (69): (1962) 
82 Com Cas 480. (Normal mode of service 
of summons though available not resorted 
to — Substituted service is not due service.) ] 

6. Substituted service is as effective as 
personal service.— (1) The words “as effec¬ 
tual” mean “as effectual for the purpose 
of enabling the Court to proceed with the 
suit.” AIR 1957 All 805 (808) 00 AIR 
1957 J and K 18 (18) 00 Madh B LJ 1954 
HCR 858 (860) 00 AIR 1969 Pat 112 (114) 
(OB). (AIR 1957 Andh Pra 1 (FB), Followed.) 

(2) Where service has been effected under 
this rule and an ex parte decree is passed 
the defendant is entitled to show that the 
circumstances justifying the order for such 
servic® did not exist. AIR 1957 J and K 
18 (18) 00 AIR 1953 Trav-Co 101 (102) 00 
AIR 1934 Cal 745 (746) (DB). 

(3) A defendant can be said to be duly 
served by substituted service only if there 
is compliance with Order 5, Rule 20 (1). 

[Vol. 3.1 3 A. M. 12 


When the substituted service on the defen¬ 
dant is not effective it cannot be said that 
the defendant was duly served. The words 
“or in such other manner as the Court 
thinks fit” in Order 5, Rule 20 no doubt 
give a wide discretion to the Court as re¬ 
gards the mode of substituted service. The 
question whether in case of substituted ser¬ 
vice, the summons is or is not duly served 
depends upon the facts of each particular 
case. Merely because the court had order¬ 
ed substituted service under Order 5, R 20 
it cannot be taken . that the defendant was 
duly served. AIR 1959 Madh Pra 193 
(194): 1959 MPLJ 352. 

„ ( , 4) H substituted service under Order 5, 
Rule 20 is to be deemed to be as effectual 
as personal service, then in fairness to the 
defendants who are not actually made part- 
les in a representative suit filed under O 1 
R. 8 and the interests of justice, the Courti 
sh uuid always satisfy themselves that such 
substituted service has actually been pro¬ 
perly and lawfully effected. Further, this 
Provision does not dispense with or do away 

P ro £ vlsl J ons of Law which lays down 
that the defendant is entitled to receive a 
copy of the plaint or, in certain circum¬ 
stances, a concise statement. AIR I960 
Punj 26 (27, 28, 29). (AIR 1927 Lah 376 
and AIR 1951 Orissa 312, Rel. on.) 

Order 5, Rule 20A — Note I 

(1) It is clear from R. 20-A that it is 
only in case where the first summons is 
returned unserved it is permissible to serve 
^,V SUI ?,T nS 0n * e defendant by registered 
Ft°f A Y Vh . e i re attempt is made to serve 
the defendant through Court, Rule 20 A 

cannot be put into effect. Even de hore 
this ride, postal service should not be usually 
ordered, unless the Court is satisfied &at 
every possible step was taken to effect per¬ 
sonal service. In divorce proceedings*^ 
proceedings connected with matrimonial 
idfairs, m the interest of justice, retire 
,e effected personally. AIR tono 

"• 3 AT^ 3 ia ) io (1 D 902) 1 A"*, WR 

BL 2 JR D 82. AIR 1969 Pat 246 (248 > : *959 

(2) Summons not duly served — Substi¬ 
tuted service — Service bv no«f „ n 

living outside the jurisdiction of ConrtW 

within India, is valid - SubstiAited^er^ce 
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HIGH COURT AMENDMENTS 

Gujarat 

In sub-rule (2), between the words “or an endorsement” and “by a postal employee* 
insert the words ^purporting to be” (17-8-1961.) 

Madras and Pondicherry 

Rule 20A (1) and (2) shall be omitted (27-3-1963) and Act 26 of 1968 S 3 and 
Schedule Pt II [w. e. f.' 5-9-68]. ■ t * ' 

Mysore 

Delete Rule * 20A. (30-3-1967.) 

R. ,21. Service of su mm ons where defendant resides within jurisdiction of 
another Court.—A summons may be sent by the Court by which it is issued, 

whether within or without the *[State], either by one of its officers or by post to 

any Court (not being the High Court) having jurisdiction in the place where the 
defendant resides. ‘ 

11882 and 1877, S. 85; 1859, S. 59.] ;J| 

la] Substituted for “Province” by A.L.O., 1950. 

HIGH COURT AMENDMENTS 

Allahabad 

Re-number R. 21 as sub-rule (1) and add the following as sub-rule (2):_ 

“(2) In lieu of, or in addition to, the procedure indicated in sub-rule (1), such 
summons may also be served by sending it by registered post addressed to the 
defendant at the place where he ordinarily resides or carries on business or works 
for gain. Unless the cover is returned undelivered by the post office on account of 

want of proper address or other similar reason, the summons may be deemed to 


Order 5, Rule 20A — Note 1 (contd.) 
by publication in newspapers has the same 
effect as personal service — Return of sum¬ 
mons with an endorsement of refusal by 
addressee, is prima facie proof of service. 
1967 Ker LT 322 (324): 1967 Kei LJ 651. 

(3) An endorsement made by postal em¬ 
ployee that the defendant refused to take 
delivery may be deemed by the Court issu¬ 
ing the summons to be prima facie proof 
of service. The burden to prove that there 
has been no proper service and that the 
endorsement or tne postal peon is false is 
on the person who alleges it. The amend¬ 
ment made in 1956 does not affect sub¬ 
stantive rights but only lays down a rule 
of procedure and applies to pending pro¬ 
ceedings. AIR 1959 Ker 297 (297): 1958 Ker 
LT 899. (AIR 1958 Mad 522 and AIR 
1957 Trav-Co 208, DISSENTED.) 

(4) Rule 20-A gives a discretion to Court 
to order service by registered post. The 
condition precedent for the application of 
this rule is “where the summons is return¬ 
ed unserved”. Where order of service by 
registered post is without justification, when 
a defendant refuses a summons, the sum¬ 
mons cannot be held as duly served. AIR 
1960 Madh Pra 378 (379, 380): 1960 MPLJ 
1074. 

(5) Rule 20-A cannot apply to service of 
notice under Order 5, Rule 9 (3) (Madras). 
AIR 1963 Mad 198 (200): 76 Mad LW 24 
(DB). 

(6) Proof of service according to Order 5, 
Rule 20A is only prima facie proof which 
is rebuttable — Defendant denying endorse¬ 


ment of refusal on postal envelope — Plain¬ 
tiff failing to adduce evidence about truth 
of endorsement — Presumption of service 
under Order 5, Rule 20A disappears. (1963) 
2 Mys LJ 482 (485) 00 AIR 1960 Andb 
Pra 383 (383): (1959) 2 Andh WR 369. 

(7) Service of summons by post — Defen¬ 
dant illiterate purdanashin lady — Acknow¬ 
ledgment bearing thumb impression — 
Identity of thumb impression not proved 
— Postal peon not examined — Fact that 
she did not categorically deny that it was 

th umb impression is not sufficient to 
hold that there was tender of registered 
letter to her especially when she had catego¬ 
rically denied that the letter was ever tender- 
to her or that she had accepted it ILR 
(1960) Cut 522 (524). . ■ j 

(8) Witness summoned by registered post 
to produce original sale deed in her pos- 

‘— Witness refusing summons — 
Certified copy of sale deed is admissible 

V1 5l l l e , of Order 5, Rule 20. ILR (1961) 
Cut 635 (663) (DB). I 

(9) Where in a case the summons against 
defendant never returned unservcd to the 
Court, the trial Court had ho power to 
have recourse to substituted method of 
service, unless that condition was complied - 
w,t h. So any report of refusal to accept 
service by the postman on the registered 
cover sent to such a defendant under that 
rule was not service in law upon her. No 

roceedings in the nature of ex parte could 
e taken against her and in tne circum¬ 
stances no ex parte decree could be made 
against her. 1965 Cur LJ 709 (Punj). 



■** 
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have been delivered to the addressee at the time when it should have reached him 
in the ordinary course." (1-8-1957). 

Andhra Pradesh 

Add the following proviso to Rule 21 

"Provided that summons intended for service in the twin cities of 

Hyderabad and Secunderabad shall be sent to the City Civil Court,' Hyderabad, at 

Secunderabad." (23-3-1967.) ' 

HIGH COURT AMENDMENTS 
Rule 21-A (Bombay: Dadra and Nagar Haveli*) 

The following shall be inserted:— 

“R. 21-A. Service of summons by pre-paid post wherever the defendant may 
he residing if plaintiff so desires.—Notwithstanding anything in the foregoing rules 
and whether the defendant resides within the jurisdiction of the Court or not, (the 
Court may, in addition to or in substitution for, any other mode of service,) cause 
the summons to be addressed to the defendant at the place where- he is residing, 
(or where he ordinarily carries on business) and sent to him by registered post, pre¬ 
paid for acknowledgment, provided that at such place there is a regular daily postal 
service. An acknowledgment purporting to be signed by the defendant shall be 
deemed by the Court issuing the summons to be prima facie proof of service. In 

all other cases the Court shall hold such enquiry as it thinks fit and declare the 

summons to have been duly served or order such further service as may in its opi- 
• nion be necessary.” (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. S [1-7-1965]. 

Gujarat 

As in Bombay save that the rule begins with the words “the Court may" and the 
words put in brackets are omitted. (17-8-1961.) 


Order 5, Rule 21A (Bombay) — Note 1 

(1) Service of summons by registered post 
—- Endorsement of refusal — Ex parte 
decree passed — Application to set aside 
decree on ground that summons not duly 
served — Normally Court would set aside 
decree and restore suit — But where inte¬ 
rests of third party have intervened Court 
must, before setting aside decree, hold en¬ 
quiry and come to conclusion whether in 
lact summons was not served on defendant 
AIR 1956 Bom 144 (145). 

(2) Order 5, Rule 21A is an enabling rule 
and it permits the Court to cause a sum¬ 
mons to be served by registered post. When 
a registered packet is returned marked ‘re¬ 
fused, it is not prima facie evidence of 

P r< ij sef vi c e. Even where the Court 

holds an enquiry under the rule and de¬ 
clares that the summons has been duly 
served, the declaration is not conclusive 
and it is open to the defendant to chal- 
u the ex parte decree on ground that 
tn® summons had not been duly served. 
AIR 1954 Bom 159 (160): ILR (1954) Bom 
^ 43 . 

(3) Where an ex parte decree is passed 
“ter the writ of summons has been sent to 
a defendant, by registered post and the 
cover containing the summons has been 
returned with the postal endorsement “re¬ 
fused*', it is undoubtedly for the defendant 
to satisfy the Court that the letter was not 
tendered to him. Bu ( ♦he defendant can 
cnly do so bv making statement on oath. 
This must usually remain un controverted. 


unless the postman, who tendered the letter 

him, is summoned and makes a statement 
that he tendered the cover containing the 
summons to the defendant and after - cross- 
examination, his evidence is believed. If 
the plaintiff does not summon the postman 
the statement on oath of the defendant 
remains uncontroverted and, in such a case 
there is sufficient ground for setting aside 
}he ex decree. AIR 1968 Bom 387 

(388): 70 Bom LR 253. 

(4) The facility of postal service given bv 
Order 5, Rule 21-A does not take away 
or affect the provisions of Order 30, Rr. 3 
and 5, which must be complied with If 
a process is addressed to a partner bv re¬ 
gistered post, he must also be informed in 
what capacity dt is addressed to him. 
Similarly, if the process is addressed to a 
person in his capacity as manager of the 
business m charge of it at the time of ser- 
vice, he must be so informed even if the 
service is by registered post. 

Where a notice of filing the award in 
Court issued under Section 14 (2), Arbitra- 
tion Act was sent by registered post to the 
defendant firm but the acknowledgment of 
reempt of the notice was signed by a person 
who did not state therein whether he was 
signing as a partner of the firm or as the 
manager in charge of the business. 

Held, that m the absence of enquiry by 
the Court that the person signing the ac¬ 
knowledgment was the proper person to re¬ 
ceive the notice, the service must be held 

70 Bom^LR 2T9. AIR 1968 B ° m 443 (445 >= 
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R. 22. Service, within Presidency-towns, of summons issued by Courts out¬ 
side.—Where a summons issued by any Court established beyond the limits of the 
towns of Calcutta, Madras a [and Bombay] is to be served within any such limits, 
it shall be sent to the Court of Small Causes within whose jurisdiction it is to be 
served 

[1882 and 18721, S. 86.] 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, 
for ‘‘Bombay and Rangoon”. 

HIGH COURT AMENDMENTS 
Bombay : Dadra and Nagar Havelia 
Add the following proviso:— 

“Provided that where any such summons is to be served within the limits of 
Greater Bombay, it may be addressed to the defendant at the place within such 
limits where he is residing (or where ordinarily carries on business) and may be sent 
to him by. the Court by post registered for acknowledgment. An acknowledgment 
purporting to be signed by the defendant or an endorsement by a postal servant 
that the defendant refused service shall be deemed by the Court issuing the sum¬ 
mons to be prima facie proof of service. In all other cases the Court shall hold 
such enquiry as it thinks fit and either declare the summons to have been duly 
served or order such further service as may in its opinion be necessary.” (1-11-1960.) 
[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-05]. 

Gujarat 

Same as that of Bombay except for the words “endorsement by a postal servant” 
the words “endorsement purporting to be by a postal servant” are substituted and words 
put in brackets are omitted. (17-8-1961.) 

Rajasthan 

Add the following Proviso:— 

“Provided that any such summons may instead be addressed to the defendant 
at the place within such limits where he is residing and may be sent to bim by the 
Court by post registered for acknowledgment. An acknowledgment purporting to be 
signed by the defendant or an endorsement by a postal servant that the defendant 
refused service shall be deemed by the Court issuing the summons to be prima 
facie proof of service. In all other cases the Court shall hold such •inq uir y as it 
thinks fit and either declare the summons to have been duly served or order such 
further service as may in its opinion be necessary.” (25-7-1957.) 

R. 23. Duty of Court to which summons is sent.—The Court to which a 
summons is sent under Rule 21 or Rule 22 shall, upon receipt thereof, proceed as 
if it had been issued by such Court and shall then return the summons* to the 
Court of issue, together with the record (if any) of its proceedings with regard 
thereto. 

[1882 and 1877, S. 85, 1859, S. 59.] 

R. 24. Service on defendant in prison.—Where the defendant is confined in 
a prison, the summons shall be delivered or sent by post or otherwise to the officer 
in charge of the prison for service on the defendant. 

[1882 and 1877, Ss. 87, 88.] 


R. 25. Service where defendant resides out of India and has no agent._ 

Where the defendant resides out of a [India] and has no agent in »[India] empower¬ 
ed to accept service, the summons shall be addressed to the defendant at the 


Order 5, Rule 23 — Note 1 
(1) Court to which the summons has been 
transmitted for the service has power to 
declare as to the sufficiency of service and 
such a declaration raises a strong presump¬ 
tion of due and proper service. (1911) 33 
All 049 (652) (DB) *° (1886) 10 Bom 202 
(205) ° ° AIR 1924 Oudh 237 (238). 

[But see (1895) 22 Cal 889 (891).] 


(2) The certificate of return must be 
signed by the Judge himself and not by the 
munsarim. AIR 1924 Oudh 237 (238). 

Order 5, Rule 25 — Note 1 
(1) Where the defendant is a resident of 
India but is out of India only temporarily, 
this rule does not apply. (1911) 12 Ind 
Cas 420 (421) (DB). ; ' : 
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place where he Is residing and sent to him by post, if there is postal communica¬ 
tion between such place and the place where the Court is situate: 

^[Provided that where any such defendant resides in Pakistan, the summons, 
together with a copy thereof, may be sent tor service on the defendant, to any 
Court in that country (not being the High Court) having jurisdiction in the place 
where the defendant resides: 

- 9 

Provided further that where any such defendant is a public officer in Pakistan 
(not belonging to the Pakistan military, naval or air forces) or is a servant of a 
railway company or local authority in that country, the summons, together with a 
copy thereof, may be sent for service on the defendant, to such officer or authority 
in that country as the Central Government may, by notification in the official 
Gazette, specify in this behalf.] 

[1882, S. 89.] 

[a] Substituted by ffie Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951) 
Section 3. (1-4-1951.) 

[b] Added by the Code of Civil Procedure (Amendment) Act, 1951 (19 of 1951) 

Section 2. (1-9-1951.) 


HIGH COURT AMENDMENTS 

Allahabad 

Omit the present entry under Allahabad and substitute the following for Rule 25:_ 

"25. Where the defendant resides out of India and has no agent in India em¬ 
powered to accept service, the summons, unless the Court otherwise directs, be 
addressed to the defendant at the place where he is residing and sent to him by 
registered post if there is postal communication between such place and the place 
where the Court is sitting. Unless the cover is returned undelivered by the post office 
on account of want of proper address or any other sufficient reason, the summons 
may be deemed to have been delivered to the addressee at the time when it should 
have reached him in ordinary course." (29-3-1958 and 14-4-1962.) 

Andhra Pradesh 

Same as that of Madras, except— 

(i) omit the words ‘British* wherever it occurs; and 
(il) delet existing first proviso (29-8-1957.) 

Bombay t Dadra and Nagar Havelio 

"25. Where the defendant resides out of India and has no agent in India em¬ 
powered to accept service, the summons may be addressed to the defendant at the 
place where he is residing and sent to him by post, if there is postal communication 
between such place and the place where the Court is situated : 


“Provided that where any such defendant resides 
together with a copy thereof, may be sent for service 
Court in that country (not being the High Court) hi 
where the defendant resides: 


in Pakistan, the summons, 
on the defendant, to any 
hag jurisdiction in the place 


-Provided former that where such defendant is a public officer in Pakistan (not 
belonging to the Pakistan military, naval or air forces) or is a servant of a “ Iway 
company or local authority in that country, the summons, together with a copy 
thereof, may be sent for service on the defendant, to such officer or authority in th/t 

“XT a-n a i960°r mment may ' ^ " 0tifiCati0 " ’P-ify 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65], 


Older 5, Rule 25 — Note 1 (contd.) 

In cases where the defendant resides 
T ,°j India service of process is to be 


(3) Where the respondent had left for 
England, service on him was ordered to 
be made through an agent in England an- 

226 (232)° r (DB) e PUIPOSe ' (1909) 36 
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Kerala: Laccadive, Miniooy and Amindivi 

(i) Before the existing provisos, add the following proviso, namely:_ 

“Provided that, if by any arrangement between the Government of the State 
in which the Court issuing summons is situate and the Government of the foreign 
territory in which the defendant resides, the summons can be served by an officer 
of the Government of such territory, the summons may be sent to such officer in 
such manner as by the said arrangement may have been agreed upon:" 

(ii) In the last proviso, for the word “company”, substitute the word “Admini¬ 
stration". (9-6-1959); Reg. 8 of 1965 (w. o. f. 1-10-1967). 

Madhya Pradesh r 

Substitute “may” for “shall* (16-9-1960.) 

Madras and Pondicherry 

(1) Substitute the following for Rule 25- 

“25. Service where defendant resides out of British India and has no agent._ 

% r 

Where the defendant resides out of British India and has no agent in British 
India empowered to accept service, the summons may be addressed to the defen¬ 
dant at the place where he is residing and sent to him by post, if there ij postal 
communication between such place and the place where the Court is situate: 

Provided that if, by any arrangement between the Government of the Province 
in which the Court issuing the summons is situate and the Government of the 
foreign territory in which die defendant resides, the summons can be served by an 
officer of the Government of such territory, the summons may be sent to such offi¬ 
cer in such manner as by the said arrangement may have been agreed upon, (as 
amended on 2-3-1942.) 

(ii) Omit first proviso to Role 25. (23-12-19643 

Mysore . 

Substitute the following for Rule 25:— 

“25. (1) Where the defendant resides outside the State of Mysore but within 

the territories of India, the Court may direct the proper officer within the meaning 
of Rule 9 to cause the summons to be addressed to the defendant at the place 
where he ordinarily resides or carries on business, or works for gain and sent to him 
by registered post prepaid for acknowledgment. When it is so sent by registered 
post, the provisions of the proviso to Rule 10 shall apply thereto. 

(2) Where the defendant resides out of India and has no agent in India em¬ 
powered to accept service, the summons may be addressed to. the defendant at the 
place where he is residing and sent to him by post, if there is postal communication 
between such place and the place where the Court is situate: 

Provided that, if by any arrangement between the Central Government and the 
Government of the foreign territory in which the defendant resides, the summons 
can be served by an officer of the Government of such territory, the summons may 
be sent to such officer in the same manner as by the said arrangement may have 
been agreed upon :— 

Provided further that, where any such defendant resides in Pakistan, the sum¬ 
mons together with a copy thereof, may be sent for service on the defendant to any 
Court in that country (not being the High Court) having jurisdiction in the place 
where the defendant resides: 

Provided further that, where any such defendant is a public officer in Pakistan 
(not belonging to Pakistan military, naval or air forces) or is a servant of a railway 
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company or local authority in that country, the lummons, together with a copy 
thereof, may be sent for service on the defendant, to such officer or authority in 
that country as the Central Government may, by notification in the Official Gazette 
specify in that behalf. (30-3-1967.) 

HIGH COURT AMENDMENTS 

Rule 25A 
Allahabad 

Add the following:— 

“25A. Where the defendant resides out of India but has an agent empowered 
to accept service of summons on his behalf residing in India but outside the juris¬ 
diction of the Court, the summons, unless directed otherwise by the Court, may ba 
addressed to such agent and sent to him by registered post if there is postal com¬ 
munication between such place and the place where the Court is sitting. Unless 
the cover is returned undelivered for want of proper address or any other sufficient 
reason, the summons may be deemed to have been delivered to the addressee at 
the time when it should have reached him in ordinary course." (14-4-1962.) 


Madhya Pradesh 

Add the following as Rule 25-A:— 

“25-A. Service where defendant resides in India but outside Madhya 
Pradesh.—Where the defendant resides in India but outside the limits of Madhya 
Pradesh, the Court may, in addition to any other mode of service, send the summons 
by registered post to the defendant at the place where he is residing or carrying on 
business. An acknowledgment purporting to be signed by him or an endorsement 
by a postal servant that the defendant refused service may be deemed by the Court 
issuing the summons to be prims facie proof of service." (16-9-1960.) 

It 26. Service in foreign territory through Political Agent or Court.—Where— 

(a) in the exercise of any »[foreign b [ * * ] jurisdiction vested in the Central 
Government], a Political Agent has been appointed, or a Court has 
been established or continued, with power to serve a summons issued 
by a Court under this Code in any foreign territory in which the de¬ 
fendant resides, of 

°l(b) d [The ®[State] Government] has, by notification in the '[Official 
Gazette], declared, in respect of any Court situate in any such terri¬ 
tory and not established or continued in the exercise of any such juris- 
diction as aforesaid, that service by such Court of any summons rtissued 

under this Code by a Court of the estate] ] shall be deemed to be 
valid service,] 


the summons may be sent to such Political Agent or Court, by post or otherwise, 
for the purpose of bemg served upon the defendant; and if the Political Agent or 
Court returns the summons with an endorsement signed by such Political Agent 

OF fJT ot ^ er °® cer . °* *be Court that the summons has been served 

on the defendant in manner hereinbefore directed, such endorsement shall be deem- 
to be evidence of service. 

[1882, S. 90; 1877, Ss. 90, 92; 1859, S. 66.] 

[a] The words “foreign or extra-provincial jurisdiction vested in the Central Govern 
ment were substituted by A.C.A.O., 1948, for the words “foreign iurisdictfoa 

1 fbl TOe'totd H “ M “£ Sty ° r .“ .** CentraI Government or the Crown Representative ’. 
IQJ The w ords or extra-provincial were omitted by A L O 1950 

[c] Sub-rule (b) substituted by the Second Repealing and Amending' Act, 1914 Sec 1 
and Schedule I for the original sub-rule * 

0 , S t“ J* 1937, for “the Governor-Genera) in Council” 

[e] Substituted for Provincial" by A.L.O., 1950. 
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Substituted by the Gove 
for “Gazette of India**. 

Substituted by ibid, for “issued by a Court imrW Code 1 
Substituted for “Province” bv A.L.O.. 1950. 


HIGH COURT AMENDMENTS 

Allahabad 

After the words “the summons may” insert the words “in addition to, or in substi¬ 
tution for the method permitted by rule 25.” (24-7-1926.) 

Andhra Pradesh 

Same as that of Madras as amended in 1958. (29-8-1957.) 

Bombay: Dadra and Nagar Haveli* 

For Rule 26, the following rule is substituted*-^ 

"26. Service in foreign territory through Political Agent or Court.—Where— 

(a) and (b) (Same as in Kerala except that die words ‘or process* and ‘or* at the 
end of clause (b) and clause (c) are omitted.) 

the summons may, in additipn to or in substitution for the method prescribed by 
R. 25, be sent to such Political Agent or Court, by post or otherwise, for the pur¬ 
pose of being served upon the defendant; and, if the Political Agent or Court re¬ 
turns the summons with an endorsement signed by such Political Agent or by the 
Judge or other officer o£ the Court that the summons has been served on the defen¬ 
dant in the manner hereinbefore directed, such endorsement shall be deemed to be 
evidence of service.” (1-11-1968.) 

[a] See Act 35 of 1901, S. 11 and Reg. 6 of 1963, S. 8 [1-7-65]. 

Gujarat . 

Between the words . “may” and “be sent”, insert the words “in addition to or in sub¬ 
stitution for the method permitted by Rule 25”. (17-8-1961.) 

Kerala: Laccadive, Mini coy and Amindivi Islands. 

For Rule 26, substitute the following, namely:— 

‘26. Service in foreign territory through Political Agent or Court °r by special 
arrangement.—Where— ^ 

(a) in the exercise of any foreign jurisdiction vested in the Central Government, 
a Political Agent has been appointed or a Court has been established or con¬ 
tinued with power to serve a summons or process issued by a Court under 
this Code in any foreign territory in which the defendant resides, or ' 

(b) the State Government has by notification in the Official Gazette declared. In 

respect of any Court situate in any such territory and not established or con¬ 
tinued in the exercise of any such jurisdiction as aforesaid, that service by 
such Court of any summons or process issued under this Code by a Court of 
the State shall be deemed to be valid service, or 

(c) by any anangement between the Government of the State in which the Court . 

issuing the summons or process is situate and the Government of the foreign 
territory in which the defendant resides, the summons or process can bo 
served by an officer of the Government of such territory, * 

the summons or process may be sent to such Political Agent or Court in such man¬ 
ner as may have been agreed upon or to the proper officer of the Government o"f tho 
foreign territory by post or otherwise for the purpose of being served upon the 
defendant; and, if the summons or process is returned with an endorsement signed 
by such Political Agent or by the Judge or other officer of the Court or by the offi¬ 
cer of the Government of the foreign territory, that the summons or process has 
been served on the defendant in manner hereinbefore directed, such endorsement 
shall be deemed to be evidence of service. (9-6-1959.) * 


i 


/ 


[The Code of] CM! Procedure, 1908 [O 5 R 26] 185 

Provided that the Court issuing the summons shall, if the Government by a 
notification in die Official Gazette so directs, send the summons to the Government 
, or other officer specified in that behalf of the foreign territory in which the Court 
in respect of which a declaration has been made by die State Government under 
clause (b) is situated and in which the defendant resides, through the Ministry of 
die Central Government dealing with external affairs, or such officer as may be 
specified in die notification in this behalf for causing the summons to be served upon 
die defendant by such Court or other officer specified and if such Court or other 
officer returns the summons with an endorsement signed by the Judge or other offi¬ 
cer of such Court or by the other officer specified that die s umm ons has been serv¬ 
ed upon the defendant in the manner hereinbefore directed, such endorsement shall 
be deemed to be evidence of service.” (22-9-1964); see Reg. 8 of 1965 (w. e. f. 1-10- 
> 1967). 

Madhya Pradesh 

Insert the words “in addition to or in substitution for die method permitted by 
Rule 25” between the words “may” and * “be sent”. (16-9-1960.) 

Madras and Pondicherry 

Substitute the following:— • 

“26. Service in foreign territory through Political Agent or Court or by special 
arrangement.—Where— 

(a) in the exercise of any foreign jurisdiction vested in the Central Government a 

Political Agent has been appointed, or a Court has been established or con¬ 
tinued, with power to serve a summons or process issued by a Court under 
this Code in any foreign territory in which the defendant resides, or 

(b) the Central Government has, by notification in the Official Gazette, declared, 
in respect of any Court situate in any such territory and not established or 
continued in the exercise of any such jurisdiction as aforesaid that service by 
such Court or any summons or process issued under this Code by a Court 
in India shall be deemed to be valid service, 

the summons or process may be sent to such Political Agent or Court, or in such 
manner as may have been agreed upon to the proper officer of the Government of 
the foreign territory by post or otherwise, for the purpose of being served upon the 
defendant; and, if the summons or process is returned with an endorsement signed 
by such Political Agent or by the Judge or other officer of the Court or by the offi¬ 
cer of the Government of the foreign territory that the summons or process has 
been served on the defendant in manner hereinbefore directed, such endorsement 
•hall be deemed to be evidence of service.” 

[As amended on 2-3-1942 and 28-5-1958]; Act 26 of 1968, S. 3 and Schedule Pt. II. 

Mysore 

For Rule 26, substitute the following:— 

“26. Where— 

(a) in the exercise of any foreign jurisdiction vested in the Central Government, 

a Political Agent has been appointed, or a Court has been established or con¬ 
tinued with power to serve a summons or process issued by a Court under 
this Code in any foreign territory in which the defendant resides, or 

(b) the State Government has, by notification in the Official Gazette declared in 
respect of any Court situate in any such territory and not established or 
continued in the exercise of any such jurisdiction as aforesaid, that service 
by such Court of any summons or process issued under this Code by a Court 
of the State shall be deemed to be valid service, or 

(c) by any arrangement between the Central Government and the Government of 

, the foreign territory in which the defendant resides, the summons or pro¬ 

cess may be served by an officer of the Government of such territory 
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the summons or process may be sent to such Political Agent, Court or officer through 
the Ministry of the Central Government dealing in the external affairs, or such offi¬ 
cer as may be specified in the notification in this behalf by the State Government in 
the Official Gazette, and if such Political Agent, Court or other officer specified re¬ 
turns the summons with an endorsement signed by the Judge or other officer of such 
Court or by the other officer specified that the s umm ons has been served on the 
defendant in the manner .hereinbefore directed, such endorsement shall be deemed 
to be evidence of service. (30-3-1967.) 

Rajasthan 

Proviso added to R. 26 in Rajasthan is the same as introduced in Kerala in 1964, 

(11-3-1965.) 

R. 27. Service on civil public officer or on servant of railway company or 
local authority.—Where the defendant is a public officer (not belonging to * a [the 
Indian]military, *[naval or air] forces b [° ° °]), or is the servant of a railway com¬ 
pany or local authority, the Court may, if it appears to it that the summons may 
be most conveniently so served, send it for service on the defendant to the head 
of the office in which he is employed, together with a copy to be retained by the 
defendant. 

[1882, S. 423; 1877, Ss. 422, 468; 1859, Ss. 62, 68.] 

laa] Substituted for “His Majesty's" by A. L. O., 1950. 

[a] Substituted by the Repealing and Amending Act, 1927, S. 2 and Sch. I for “or 
naval." 

[b] The words “or His Majesty's Indian Marine Service” were repealed by the Amend¬ 
ing Act, 1934, Section 2 and Schedule. 


Allahabad 


HIGH COURT AMENDMENTS 


Add the following note: 


“Note to Order 5, Rule 27.—(1) A list of heads of offices to whom summonses 
shall be sent for service on the servants of Railway Companies working in 
whole or in part in these States is given in Appendix II of the General Rules 
(Civil). 


(2) In every case where a Court sees fit to issue a summons, direct to any publio 
servant other than a soldier under Order 10, simultaneously with the issue of summons, 
notice shall be sent to the head of the office in which the person concerned is employed, 
in order that arrangements may be made for performance of the duties of such persons. 

Illustration 

If the Court sees fit to issue a summons to a Kanungo or Patwari it shall inform the 
Collector of the district, and if to a Sub-Registrar it shall inform the District Regis¬ 
trar to whom the Sub-Registrar is subordinate." 

§ 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Haveii« 

Same as that in Mysore [1-11-1980]. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-65]. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

For Rule 27, the following rule shall be substituted, namely :— 

“27. Service on civil public officer or on servant of railway administration or local 
authority.—Where the defendant is a public officer (not belonging to tha 

Order 5, Rule 27 — Note 1 ' v 

(1) Where a railway servant attended a the Court without permission the Court 
Court on being issued a Muchalka warrant could not direct him to pay on his bond 
directly against him and where the railway as the Court itself had not followed the pro¬ 
servant requested the Court to be relieved cedure laid down by Rule 27. AIR 1900 
early and not being so relieved finally left Madh Pra 5 (0, 7): 1958 MPLJ 738. 
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Indian Military, Naval or Air Forces) or is the servant of a Railway Administra¬ 
tion or local authority, the Court may, if it appears to it that the summons 
may be most conveniently so served, send it by registered post pre-paid for 
acknowledgment for service on the defendant to the head of the office in 
which he is employed, together with a copy to be retained by the defendant" 
[9-6-1959] : Reg. 8 of 1965 [w. e. f. 1-10-1967]. 

Madras and Pondicherry 

After the words “s6nd it” insert the words “by registered post pre-paid for acknow¬ 
ledgment” [Dis. No. 209 of 1912]; Act 28 of 1968, S. 3 and Sch., Pt. IL 
Mysore 

For R. 27 substitute the following :— 

27. Where the defendant is a public officer (not belonging to the, Indian military, 
naval or air forces) or is a servant of a railway company or local authority, 
die Court may, if it appears to it that the summons may be most convenient¬ 
ly so served, send it by registered post pre-paid for acknowledgment for 
service on the defendant to the head of the office in which he is employed, 
together with a copy to be retained by the defendant [30-3-1967]. 


R. 28. Service on soldiers, sailors or airmen.—Where the defendant is a 
soldier, »[sailor] b [or airman], the Court shall send the summons for service to 
his commanding officer together with a copy to be retained by the defendant. 
[1882 and 1877, S. 468; 1859, S. 62.] 

[a] Inserted by the Amending Act, 1934, S. 2 and Schedule. 

[b] Inserted by the Repealing and Amending Act, 1927, S. 2 and Schedule L 


HIGH COURT AMENDMENTS 

Allahabad 

The present Rule 28 shall be numbered 28 (I). 

Add the following as Rule 28 (2), (3), (4) and (5). 

“(2) Where the address of such Commanding Officer is not known, the Court may 
apply to the Officer Commanding the station in which the defendant was serving when 
the cause of action arose to supply such address, in the manner prescribed in sub-rule (4) 
of this rule. 

' (3) Where the defendant is an officer of the Indian military forces, whenever it is 
practicable, service shall be made on the defendant in person. 


(4) Where such defendant resides outside the jurisdiction of the Court in which the 
suit is instituted, or outside the States, the Court may apply over the seal and signature 
of the Court to the Officer commanding the station in which the defendant was resid¬ 
ing when the cause of action arose for the address of such defendant, and the Officer 
commanding to whom such application is made shall supply the address of the Hefen 
dant 


or ail sue 
of his address. 


give as may lead to the 


(5) Where personal service is not practicable the Court shall issue the 
the defendant at the address so supplied by registered post.” 

Andhra Pradesh 


SU] 


Mill 


ons 



Same as that of Madras. 

Bombay: Dadra and Nagar Havelia 

Same as that in Mysore [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963 S. 3 [1-7-65] 
Kerala: Laccadive, Mini coy and Amindivi Islands * 


Same as that of Madras [9-6-1959]: Reg. 8 of 1965 [w. e. f. 1-10-1967], 


Order 5, Rule 28 — Note 1 
(1) When a summons is sent to a Com¬ 
manding Officer for service on a soldier 
under him, he is bound to cause the sum¬ 
mons to be served upon him. He cannot 
refuse to have the same served, on the 
ground that under Section 144 of the Army 
Act of 1881 (44 and 45 Viet., Ch. 58) the 


soldier was entitled to protection (1888) 

3L%Vff»B ( f 7) (DB) * < 1887 > 10 33 

(2) A mechanic serving in the Indian 
marine is subject exactly to the same rules 
as every other person under the Code as 

^rVtSTer <dV 914 Cal 845 < 845 - 
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Madras and Pondicherry 

After die words “shall send* Insert the words "by registered post pre-paid 
acknowledgment" [Dis. No. 209 of 1912]; Act 26 of 1968, S. 8 and Sch., Pt. IL 
Mysore 


for 


For Rule 28, substitute the following:— 

28. Where the defendant is a soldier, sailor or airman the Court *hall tend by 
registered post pre-paid for acknowledgment the summons for service on the 
defendant to his commanding officer together with a copy to be retained by 
the defendant [30-3-1967]. 


R* 29. Duty of person to whom summons is delivered or sent for service.— 
(1) Where a summons is delivered or sent to any person for service under Rule 24, 
Rule 27 or Rule 28, such person shall be bound to serve it, if possible, and to 
return it under his signature, with the written acknowledgment of the defendant, 
and such signature shall be deemed to be evidence of service. 

(2) Where from any cause service is impossible, the summons shall be return¬ 
ed to the Court with a full statement of such cause and of the steps taken to 
procure service, and such statement shall be deemed to be evidence of non—ser¬ 
vice. 

[1882, Ss. 87, 88 and 468; 1877, S. 468; 1859, S. 62.] 

HIGH COURT AMENDMENT 

Allahabad 

In sub-rule (1), line 8, for the word and figures “Rule 28” read “Rule 28 (1)." 

HIGH COURT AMENDMENTS 

Rule 29A 
Andhra Pradesh 

Same as that of Madras—as amended in 1958. [29-8-1957.] — 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras [9-6-1959]: Reg 8 of 1965 [w. e. f. 1-10-1967], 


Madras and 

Insert as Rule 29A : 

“29A. Notwithstanding anything contained in the foregoing rules, where the defen¬ 
dant is a public officer (not belonging to the Military, Naval or Air Forces of 
India) sued in his official capacity, service of summons shall be made by 
sending a copy of the summons to the defendant by registered post pre-paid 
for acknowledgment together with the original summons, which the defen¬ 
dant shall sign and return to the Court which issued the summons”, [Di*. 
No. 209 of 1912 as amended on 28-5-1958]; Act 26 of 1968, S. 3 and Sdu, 

pl n. 

Mysore 

Add the following as Rule 29-A ^ 

29A. Notwithstanding anything contained in the foregoing rules, where the defen¬ 
dant is a public officer (not belonging to military, naval or air forces) sued 
in his official capacity, service of summons shall be made by sending a copy 
of the summons to the defendant by registered post pre-paid for acknowledg¬ 
ment together with the original summons, which the defendant shall sign 
and return to the Court which issued the summons [30-3-1967]. 

R. 30 . Substitution of letter for summons.—(1) The Court may notwithstand¬ 
ing anything hereinbefore contained, substitute for a summons a letter signed by 


Order 5, Rule 29 — Note 1 


(1) There are five rules viz.. Order 5, 
Rules 9, 19, 20, 25 and 30 (3) under which 
a Court can possibly order service of sum¬ 
mons by post to be sent direct to the defen¬ 


dant but condition mentioned therein must 
be satisfied before such service can ba 
effected. AIR 1954 Sau 84 (88): 6 San LR 
277. 


X 
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the Judge or such officer as he may appoint in this behalf, where the defendant is, 
• in the opinion of the Court, of a rank entitling him to such mark of consideration. 

(2) A letter substituted under sub-rule (1) shall contain , all the particulars 
required to be stated in a summons, and, subject to the provisions of sub-rule (3), 
shall be treated in all respects as a summons. 

(3) A letter so substituted may be sent to the defendant by post or by a 
special messenger selected by the Court, or in any other manner which the Court 
thinks fit; and, where the defendant has an agent empowered to accept service 
the letter may be dehvered or sent to such agent. 

[1882 and 1877, Ss. 91, 92; 1859, Ss. 64, 65.] 

HIGH COURT AMENDMENTS 

Rules 31 and 32 * 

Allahabad 

Insert the following as Rules 31 and 32 : 

‘*31. An application for the issue of a summons for a party or a witness shall be 
made in the form prescribed for the purpose. No other forms shall be receiv- 
, ed by the Court.” 

“32. Ordinarily every process, except those that are to be served on Europeans, 
shall be written in the Court Vernacular. But where a process is sent for 
t execution to Court of a district where a different language is in ordinary use, 
it shall be written in English and shall be accompanied by a letter in English 
requesting its execution. 

% 

In cases where the return of service is in a language different from that of the 
district from which it is issued it shall be accompanied by an English translation". 

Rule 31 
Andhra Pradesh 

Same as that of Madras R. 31 [29-8-1957]. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras [9-6-1959]: Reg. 8 of 1965 [w. e. f.' 1-10-1967]. 

Madras and Pondicherry 

Add the following after Rule 30 : 


‘31. (1) The Court may, on the application of the plaintiff and on such terms as 
to security or otherwise as the Court thinks fit, dispense with the service of 
summons on a defendant who is resident in territory belonging to or occupied 
by a State at war with India : 


Provided that an order dispensing with service of summons shall not be made unless 
the Court is satisfied that the defendant is resident ,in such territory and that service of 
summons on him in the mode prescribed by the Code is not possible 

(2) The Court may before making the said order direct such publication of the 

application as it considers necessary in the circumstances. 

(3) Where in any suit an order dispensing with service of summons on a defen¬ 

dant is made under this rule and a decree or order is passed against him 

the Court may on his application and on such terms as may be just set aside 
such decree or order and appoint a day for proceeding with the suit. 

(4) The provisions of the first proviso to Rule 13 of Order DC and th* ^ ■ • 

of Rule 14 of the said Order shall apply to au order seaside TTJZel 
or order under sub-rule (3;. 

(5) The application under sub-rule (3) shall be filed within one year from the d.te 

of cessation of hostilities with the said State elate 

r 



190 [O 5 Rr 31-34 (Mys)] 


[The Code of] Civil Procedure, 1909 


(6) The provisions of Section 5 of the Indian Limitation Act shall apply to appli¬ 

cations under sub-rule (3). j 

(7) Hie provisions of this rule shall apply mutatis mutandis to a respondent in am 

appeal or a civil revision petition who is resident in such territory as is 

referred to in sub-rule (l). w 

R. D. C. No. 2108/44, dated 29-3-1944, as amended on 28-5-1958; Act 26 
of 1968, S. 3 and Sch., Pt. II. . " ' 

Rules 31, 32, 33 and 34 
Mysore 

Add the following as Rr. 31, 32, 33 and 34 — 

31. (1) The Court may on the application of the plaintiff and on such terms as to, 

security or otherwise as the Court thinks fit, dispense with service of summons on a 
defendant who is a resident in a territory belonging to or occupied by a State at war 
with the Central Government: • 1 

Provided that an order dispensing with the service of summons shall not be made 
unless the Court is satisfied that the defendant is a resident in such territory and that 
the service of summons on him in the manner prescribed by this Code is not possible. 

(2) The Court may before making any such order direct such publication of the 
application as it considers necessary in the circumstances. 

(3) Where in any suit an order dispensing with the service of summons on a defen¬ 
dant is made under this rule and a decree or order is passed against him, the Court may 
on his application and on such terms as may be just set aside such decree or order and 
appoint a day for proceeding with the suit. 

(4) The provisions of the first proviso to Rule 13 of Order IX of this Code and the 
provisions of Rule 14 of the said order shall apply to an order setting aside the decree 
or order made under sub-rule (3). 

(5) The application under sub-rule (3) shall be filed within one year from the date 
ot cessation of hostilities with the said State. 

(6) The provisions of Section 5 of the Limitation Act, 1963 shall apply to applica¬ 
tions under sub-rule (3). 

(7) The provisions of this rule shall apply mutatis mutandis to a respondent in an 
appeal or a civil revision petition who is resident in such territory as is referred to in 
sub-rule (1). 

32. Where any party in a suit is represented by a pleader, the plaint or the written 
statement as the case may be, shall give the address ol the pleader within the local 
limits of the city, town or place where the Court is situate and the said address of 
the pleader shall be the address for service on the party represented by the said pleader 
for purposes of all notices and processes issued in the suit. All such notices and processes 
in the suit or in any interlocutory matter in the suit shall be sufficiently served if left 
by a party or pleader or by a person employed by the defendant or by an officer or em¬ 
ployee of the Court at the said address for service on the party intended to be served. 

33. Unless the Court otherwise directs, notice of an interlocutory application in the 
suit need not be served on a party who having been duly served with summons in the 
main suit has failed to appear and has been declared ex parte by the Court : 

Provided that the Court shall direct such notice to be issued and served on any 
such party in applications for the amendment of any pleading in the suit, if the Court 
is of the opinion that such party may be interested in or affected by the proposed 
amendment. 

34. The provisions of Rules 32 and 33 shall also apply mutatis muntandis to ap- 
peals and revision petitions. 
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ORDER VI 

PLEADINGS GENERALLY 


R. 1. Pleading. —~P leading” shall mean plaint or written statement. 

[Cf. Supreme Court of Judicature (Consolidation) Act, 1925 (15 and 16 Geo. 

V, C. 49), S. 225.] 

R. 2. Pleading to state material facts and not evidence. —Every pleading 
shall contain, and contain only, a statement in a concise form of the material facts 
on which the party pleading relies for his claim or defence, as the case may be, 
but not the evidence by which they are to be proved, and shall, when necessary, 
be divided into paragraphs, numbered consecutively. Dates, sums and numbers 
shall be expressed in figures. 

1R. S. C. O. 19, R. 4. Cf. S. 114, 1882.] 


Order 6, Rule 1 

1. Scope and object of the order.— (1) 
An application to sue as pauper is not a 
pleading. AIR 1914 Mad 256 (258) •• AIR 
1932 Lah 548 (549). 

(2) A statement by a pleader or a peti¬ 
tion for leave to execute the decree is not 
a pleading. AIR 1929 Oudh 204 (206) 
(DB) 00 AIR 1916 Pat 39 (41): 2 Pat 
LJ 24 (DB). 

(3) Question of court-fee raised by way 
of a petition is pleading. (1958) 1 Mad 
LJ 308 (309). 

(4) Parties are to be confined to their 
pleadings — It is in the context of his 
principle that pleadings are regarded as im¬ 
portant. AIR 1967 Goa 118 (119). 

(5) An application for the amendment of 
a plaint is not a ‘pleading’ as that term 
is defined in Order 6, Rule 1 and is not 
bad because it was signed only by counsel 
for plaintiffs and not bv plaintiffs themselves. 
1960 Ker LJ 744: 1960 Ker LT 731. 

2. Purpose of pleading — (1) When 
pleadings are not clear and the parties 
have no opportunity to meet the cases of 
their opponents there would evidently be a 
miscarriage of justice. AIR 1953 Trav-Co 
35 (36) (DB). 

(2) A plaintiff who is purposely vague 
ought to be carefully examined and tied 
down to definite pleadings. AIR 1930 All 
321 (322). 

ORDER 6, RULE 2 — SYNOPSIS 

1. Scope. 

2. Pleadings must state only facts and 

not law. 

3. The facts stated must be material facts. 

4. Facts to anticipate opponent’s answer 

not to be pleaded. 

5. Alternative and inconsistent allegations. 

6. Matters affecting damages. 

7. Pleadings should not state the evi¬ 

dence by which the facts are to be 

proved. 

8. The facts should be stated in a concise 

form. 

9. Variance between pleading and proof. 

10. Construction of pleadin g* , 


1. Scope. — (1) Where the pleadings filed 
by the parties are defective, the trial Court 
should insist on their being improved before 
it embarks on the case. But a suit will not 
be dismissed in appeal merely on the ground 
of defects in the pleadings where it is evi¬ 
dent that there has been no misunderstand¬ 
ing in the minds of the parties as to what 
the issues really were. AIR 1942 All 170 
(171): ILR (1942) All 289 (DB). 

(2) Court has to look to the substance 
and not the form of the pleading. Even 
if a plea is not properly worded it would 
make no difference if the substance is clear 
and the other side is not likely to be mis¬ 
led thereby. The object of the pleading is 
to bring parties to an issue and if the plead¬ 
ing fulfils this purpose no objection can 
be entertained merely on the ground that 
it is not expressed in particular terms. AIR 
1969 Madh Pra 110 (112): 1969 Jab LJ 420 
(DB). 


V 0/ . ne P arnes 8° to trial despite uic 

defect in pleadings and evidence of both 
parties is tendered on the issues raised by 
those pleadings the election petition cannot 
be dismissed for that defect because such 
defects will not relate to jurisdiction but 
may pertain to procedure only AIR 1965 
All 552 (558) (DB). 

(4) Rules of pleadings are not opposed 
to common sense. AIR 1966 Mys 40 (48)- 
(1965) 2 Mys LJ 571 (DB). 

(5) Defendant can plead that a purchase 
was or benami nature to the extent of halt 
the property. AIR I960 Punj 575 (579) 

1922 Bom 107 anc * AIR 1944 
All 130, Distinguished.) 

(6) The general principle of pleadings in 
suits including the maxim ‘secundum allegata 
et non probata' applies to writ petitions 
ILR (1968) 2 Punj 318 (325). F 

(7) In the trial of election petitions the 
rules as to pleadings as embodied in the 

?57'(458) ?DBr AIR 1965 Pun * 

(8) The object of pleadings is, firstlv, to 
nan-ow do*m the parties to definite issues 
and to confine the trial within due limits 
so as to save time and expense which might 
otherwise be needlessly thrown awav In 
the second place the object is to prevent 
the other party from being caught by sur- 
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prise. ILR (1959) 9 Raj 270: 1959 Raj LW 
405 (411). 

(8) Where it was contended that the 
plaintiff had not pleaded that the public 
trust was a religious or charitable trust and 
that it was a person under disability wi thin 
the mean in g of Section 2 (f) and S. 8 (4) 
of the Berar Regulation of Agricultural 
Leases Act and thus the pleadings were in¬ 
sufficient and unsatisfactory, it was held 
that it was a case from mofussil and mofus- 
sil pleadings should not be construed strict¬ 
ly. 1963 Mah LJ 633: ILR (1964) Bom 80. 

2. Pleadings must state only facts* and not 
law.— (1) A pleading must state only facts 
and not law. AIR 1957 Cal 198 (199) 00 
(’55) ILR (1955) Punj 797 (809) 00 AIR 
1966 Bom 160 (163): 67 Bom LR 919 00 
(1964) 2 Andh WR 39 00 AIR 1963 All 
535 (536). (Mention of section in plaint not 
necessary.) 00 1963 All LJ 1110 (1118) 00 
1962 Raj LW 455. (Plaint basing liability 
of defendants as “universal donee” — It 
cannot be said that no plea under S. 128, 
T. P. Act was raised in pleading.) 00 AIR 
1961 Punj 414 (415, 416): 63 Pun LR 90 
(DB) 00 1968 All LJ 1133 (DB). 

(2) It is for the Court itself to find out 
and examine all pleas of law that may ap¬ 
ply to the facts. AIR 1952 SC 47 (51): 
1952 SCR 179 00 AIR 1957 Punj 807 (309) 
00 (’55) ILR (1955) Punj 797 (809) 00 AIR 
1950 All 212 (222): ILR (1950) All 1222 
(DB) 00 AIR 1966 Bom 160 (163): 67 Bom 
LR 919 (DB) 00 AIR 1963 Mad 71 (72): 
(1962) 2 Mad LJ 450 00 ILR (1960) 1 Punf 
303: 1961 (2) Cr LJ 272 (278) 00 ILR (1959) 
9 Raj 276: 1959 Raj LW 405 (411). 

(3) These rules equally apply to the defen¬ 
dant. ILR (1959) 9 Raj 276: 1959 Raj LW 
405 (411). 

(4) The parties can urge pleas of law at 
any time before judgment is pronounced. 
AIR 1926 Nag 265 (265). 

(5) It is not enough to plead that the 
notice under Section 80 is illegal. AIR 1950 
Ajmer 68 (2) (69). 

(6) Plea of want of notice under S. 80 
Civil P. C. cannot be taken by private 
individuals. It is open only to the Govt, 
and the officers mentioned in Section 80, 
Civil P. C. AIR 1969 All 161 (102). 

(7) State Government pro forma defen¬ 
dant, not putting in appearance — Any 
objection with regard to notice under Sec¬ 
tion 80 must be deemed to have been 
waived. AIR 1969 All 161 (162) 

(8) The facts which establish the pleas 
must be stated in each case. But it is not 
necessary to state the legal effect of the 
facts stated. AIR 1956 Andhra 235 (236, 
237) 00 AIR 1955 Cal 465 (467) (DB) 00 
AIR 1955 Madh B 49 (52): ILR (1954) 
Madh B 237 (DB) 00 AIR 1955 Pat 66 (08) 
00 AIR 1943 PC 147 (151): ILR (1944) Kar 
(PC) 85 00 AIR 1962 Pat 64 (05): 1901 
BLJR 752 (DB) 00 1961 MPLJ (Notes) 194: 
1961 Jab LJ 1349. 


(9) Where the plaintiff sets up a case 
mat a document relied upon by toe defen¬ 
dants in support of their case is a fabrica¬ 
tion, it is not necessary for him either by 
his original plaint or by amendment there¬ 


in to formally plead that the document is 
a fabrication ana still he is entitled to 
the Court to try that plea. AIR 1967 SC 
1124 (1129): (1967) 1 SCR 93. 

(10) In a suit for possession the plaintiffs 
cannot found their case on defects, if any, 
in the title of the defendants. The law is 
feather way. - (1962) 1 Andh LT 442 
(444) (DB). 

Tbf facts stated must be material facts. 
-—(1) All facts upon which the plaintiff s 
cause of action or the defendant's defence 
depends are material. AIR 1954 Vindh Pra 
53 (55) 00 ELR (1951) 1 Cal 443 (404) ° # 
AIR 1916 Cal 658 (659) (DB) ** AIR 1933 
Nag 29 (31): 28 Nag LR 820 °* AIR 1924 
PC 216 (217): 51 Ind App 357. 

(2) Plaintiff basing his case on custom —^ 
He must actually plead custom in his plaint. 
AIR 1961 SC 1374 (1376): (1962) 1 SCR 
470 •• AIR 1963 Raj 95 (90): 1962 Raj LW 
568 00 AIR 1959 J and K 52 (54). 

(3) It is a fundamental rule of law that 
plaintiff must plead all material facts in 
* e fL" KA aoS 9 ) 9 Raj 276: 1959 

(4) All facts which, though not necessary 
to establish the cause of action or defence, 
but which the party pleading them is en¬ 
titled to prove at the trial are material 
facts. AIR 1955 Bhopal 18 (19). 


sonaoie opportunity — Report of inquiry 
officer supplied to plaintiff referring to con¬ 
fidential document sent to Government _► 

Fact that copy of confidential document 
was not supplied to plaintiff is material to 
question of reasonable opportunity. AIR 
1903 Guj 244 (249). 


(6) It is essential that all the material 
facts should be stated so as not to embarrass 
the opposite party and so as to put him 
on his guard and tell him what he has to 
meet when the case comes on for trial 
AIR 1950 PC 73 (75) ° AIR 1947 PC 132 
(133): 74 Ind App 182 ° ° AIR 1955 Trav- 
Co 199 (200) (DB) 00 AIR 1948 Bom 20 
(23) 00 AIR 1967 Cal 390 (398) 00 (1905) 
69 Cal WN 1: (1964) 2 Comp LJ 178 
AIR 1905 Pat 279 (282-283) (DB). (The 
importance of stating the material facte in 
the pleadings in connection with fraud that 
one may plead cannot be gainsaid, as toe 
other party will be required to meet such al¬ 
legation.) 00 AIR 1903 Orissa 189 (198): 
(1904) 1 Comp LJ 117 (DB). 

[See also (1902) 3 Guj LR 787.] 


(4) If a party omits to state a material 
fact he will not be allowed to give evi¬ 
dence of that fact at the trial unless the 
pleading is amended under Rule 17. AIR 
1958 Punj 351 (355): ILR (1958) Punj 244 
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CDB) 00 AIR 1955 Bhopal 18 (19) 00 AIR 
1954 Mad 110 (117). 

(5) A distinction must be made between 
“omission to state material facts” and “omis¬ 
sion to give full particulars”. In the first 
case a party is not allowed to raise a con¬ 
tention on a particular point even if some 
materials are available in the evidence.' In 
the latter case the Court may permit the 
point to be raised on the basis of evidence 
unless thereby the opposite party is mate¬ 
rially prejudiced. AIR 1968 Orissa 99 (106): 
34 Cut LT 328. 

(0) Election petition based on improper 
rejection or reception of ballot papers —— 
Specification of numbers of such ballot 
srs in the petition not necessary under 
ion 83 (1) of the Representation of the 
People Act «—- Only such particulars as the 
Court might consider adequate having re- 
_ to the facts of the case may be given. 
Ron 83 does not require anything more 
or less than what would be required under 
Order 0, Rule 2. AIR 1969 Bom 177 (183): 
70 Bom L.R 460. 

• (7) It is for the plaintiff in a suit to 
determine bis own cause of action. If he 
wishes not to allege certain facts, it is not 
for die court to ask him to do it. AIR 
1960 All 573 (577): 1960 All LJ 314. (The 
jurisdiction of die Court is not barred sim¬ 
ply because the plaintiff could have by 
alleging the additional facts obtained relief 
under Section 180 of the U. P. Tenancy 
Act) 

(8) A party relying on an exemption from 
the operation of the provisions of law has 
to plead and prove it. 1965 BLJR 774 (777) 

(9) Questions of age or time vitally af¬ 
fecting rights of parties should be specifi¬ 
cally raised. 1965 All LJ 324. 

4. Facts to anticipate opponent’s answer 
not to be pleaded. — (1) A party should not 
plead to facts which have not become mate¬ 
rial at the stage of filing his pleading. AIR 
1923 Lah 475 (476) (DB) 00 1961 Jab LJ 
1263. 

5. Alternative and inconsistent allega¬ 
tions.— (1) Inconsistent facts can be plead¬ 
ed. AIR 1951 SC 177 (179): 1951 SCR 277 
00 AIR 1950 Trav-Co 60 (69): 1950 Trav- 
Co LR 289 (FB) 00 1955 Raj LW 316 (317) 
00 AIR 1968 Punj 479 (483): BLR (1968) 1 
Punj 10 (DB) °° AIR 1904 Raj 50 (54): 
1903 Raj LW 491. 

[But see AIR 1925 Pat 674 (675) (DB).] 

(2) A party who has inconsistent conten¬ 
tions to make must raise them by way of 
alternative contentions. AIR 1959 Ker 110 
(119): 1958 Ker LT 782 (DB). 

(3) The object of permitting alternative 
reliefs to be claimed in one litigation is to 
obviate the necessity of another litigation, to 
dispose of the same controversy or the sub¬ 
ject-matter of the same relief though the 

[Vol. 3.] 3 A. M. 13 


ground upon which the relief is claimed 
may be different. AIR 1918 Oudh 463 
(464): 20 Oudh Cas 192 00 AIR 1964 Raj 
50 (54): 1963 Raj LW 491. 

(4) Plea that a deed was executed under 
undue influence held not to be inconsistent 
with the plea that it was sham on account 
of some other reasons. AIR 1962 Pat 168 
(173) (DB). 

(5) The following inconsistent pleas have 
been held not to be prohibited by the Code: 

(a) A plea of forgery and a plea of exe¬ 

cution under undue influence or 
fraud, or a plea of want of. considera¬ 
tion. (TO) 7 Ind Cas 166 (168, 169) 
(DB) (Cal) 00 (TO) 8 Ind Cas 845 
(845) (Mad). 

(b) A c laim of ownership and right of 

easement. AIR 1953 All 591 
(592) °° AIR 1940 Bom 266 (270): 
ILR (1946) Bom 184 (FB) °° (’07) 34 
cal 51 (53, 56) (FB) (Overruling 10 
Suth WR 198.) 0 0 AIR 1930 
All 877 (879): 53 All 10 (DB). 

(c) Cl aim as a shebait or in the alterna¬ 

tive as an owner. AIR 1918 

’ Cal 870 (874) (DB). 

(d) Plea of grant of perpetual tenancy or 

in the alternative acquisition of such 
tenancy ' by adverse possession. 
ILR (1951) Hyd 74 (76) (DB) 08 
AIR 1925 Pat 216 (221, 227): 4 Pat 
139 (DB). 

(e) Plea that the pl aintiff is the owner by 

an initial title or in the alternative 
that the plaintiff is an owner having 
acquired title by adverse possession. 
AIR 1958 Bom 152 (153, 154): ILR 
(1957) Bom 548. ' 

(6) If the inconsistent pleas will lead to 

the prejudice and embarrassment of the 
trial, they cannot be allowed. AIR 
1958 Sau 20 (24) (DB) 00 (’57) 61 Cal WN 
070 (977) (DB) 0 ° AIR 1955 Pu£j 83 
(88): ILR (1955) Punj 740 (DB) 00 AIR 
1955 Trav-Co 134 (137) (DB) 00 ILR 

(1953) Mys 591 (597) 0 0 AIR 1968 Andh 
Pra 330 (344): (1969) 1 Andh LT 9 (DB)! 

[See also 1964 Ker LJ 676.] 1 

(7) The Court can where it is necessary 
require the plaintiff to remove the incon¬ 
sistency by giving further and better parti¬ 
culars or by setting out his pleas in the 

(1951?'Nag 4 A 9™ 1951 Nag 412 < 413 > : ILR 

(8) Though law of pleadings allows incon¬ 
sistent pleas to be raised, mutually des¬ 
tructive alternative pleas can be taken only 
at ,™ e J Peril- AIR 1967 Punj 64 (71). 

?V denC - e adduced in support of two 
absolutely inconsistent cases which are 
mutually destructive cannot secure confi¬ 
dence. Madh B LJ 1954 HCR ao a 
(825) °° AIR 1952 Kutch 55 ^571 

478 (DR)* A1 ’ 308 (310): ILR (1942) All 

r B ° ra 335 ( 35 8): 68 Bom 

t R (Plea that the petition should 

be dismissed on the ground of delay and 
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the plea that it is pre-mature are mutually 

destructive pleas.) 

(10) Where there is no inconsistency in the 
facts alleged alternative pleas in law are 
always permissible. AIR 1951 Nag 412 
(413): ILR (1951) Nag 496 ° ° AIR 1946 Pat 
316 (325): 25 Pat 58 (DB) 00 AIR 1968 
Punj 479 (483): ILR (1968) 1 Punj 10 (DB) 
00 AIR 1965 Ker 288 (291): 1965 Ker LT 
341 00 AIR 1963 Andh Pra 94 (105): (1962) 
2 Andh WR 401 00 AIR 1960 Madh Pra 
111 (112): 1959 MPLJ 1205. 

(11) A plea not pleaded or not raised 
in issue can be entertained at a later stage, 
even sometimes in appeal, provided the 
party concerned is not prejudiced and pro¬ 
vided further that all materials and facts to 
supply the cases for such plea are on re¬ 
cord. Alternative plea in such circum¬ 
stances can be entertained. AIR 1966 Pat 
383 (386): 1966 BLJR 571 (DB). 

(12) Though a litigant can take alternative 
pleas, it is well settled that so far as con¬ 
structive res judicata is concerned a litigant 
is not bound to take a plea which will be 
incongruous to the subject matter of the 
earlier litigations and inconsistent with the 
earlier plea. 1968 PL JR 91 (95) (DB). 

(13) Where a party has once taken up a 
certain position and the Court has passed a 
decision on the footing of such position 
being correct the party cannot subsequently 
take up an inconsistent position with re¬ 
gard to the same matter. AIR 1951 Assam 
68 (70): ILR (1950) 2 Assam 275 (DB) 00 
42 Punj LR 140 (141, 142) 00 AIR 1936 
Pat 10 (10) (DB) 00 AIR 1935 Mad 367 
(368) 00 AIR 1959 J and K 70 (72). 

6. Matters affecting damages.— (1) In 
collision cases the plaint should be so 
framed as to set out the circumstances of 
the collision with clearness and accuracy in 
order to enable the adversary to know the 
case he has to meet. AIR 1921 Cal 543 
(544) (DB). 

(2) Where special damages are claimed, 
the plaint should give full particulars show¬ 
ing the nature and extent of the damage 
and showing with dates and items how the 
amount claimed is made up. AIR 1949 
Nag 60 (61): ILR (1947) Nag 955 (DB). 

(3) General damages can be claimed in a 

lump sum without giving particulars. AIR 
1933 Nag 29 (31): 28 Nag LR 320 00 AIR 
1966 Ker 172 (178): 1965 Ker LT 142. 

(General and special damages — No specific 
pleading is necessary for general damages.) 

7. Pleadings should not state the evidence 
by which the facts are to be proved.— (1) 
A pleading should not contain facts which 
are merely evidence to prove the material 
facts. AIR 1958 Manipur 22 (25) 00 AIR 
1950 All 109 (1 14) 00 AIR 1925 Pat 410 
(112) (DB) 00 AIR 1916 Cal 658 (659) 
(DB) 

(2) When the plaintiff alleged that certain 
of his windows were ancient, the defendant 


should not plead that in a previous suit 
the plaintiff nad admitted that the windows 
were not ancient, inasmuch as that fact 
is only evidence disproving the plaintiff** 
case. AIR 1921 Sind 159 (162): 16 Sind 
LR 207 (FB). 

[But see AIR 1926 Mad 1052 (1052) (DB) 
00 AIR 1933 Mad 43 (46) (DB)J 

(3) Suit for damages for loss of consign¬ 
ment — Averment in written statement 
that a protest note by the Godown keeper 
mentoned the circumstances under which 
the loss occurred — Protest note, held not 
part of the written statement. AIR 1987 
Assam and Nagaland 74 (76): ILR (1964) 
16 Assam 395 (DB). 

8. The facts should be stated in a con- 
* or ™*T“ (1) Pleadings must be drafted 
with sufficient definiteness to enable the 
°PP°site party to understand the case he is 
called upon to meet. (92) 19 Cal 507 (512): 
19 Ind App 90 (PC) 00 AIR 1953 Trav- 
Co 447 (449) 00 AIR 1925 Pat 168 

(172) (DB) 00 AIR 1932 All 467 (467) (DB) 
1966 Jab LJ 807 (818): 1966 MPLJ 1139 
(DB) 00 1963 MPLJ 28. (Plaintiff need not 
refer to Article 331 (2), if necessary facts 
are given.) 

(2) The material facts must be stated pre¬ 
cisely and coherently and as briefly as is 
consistent with clearness. (’72) 5 NWPHCR 
25 (28) (DB) 00 AIR 1931 Cal 458 (460): 
58 Cal 418 eo AIR 1939 Rang 189 (192): 
1939 Rang LR 1 (DB). 

(3) Allegations couched in vague and 
nebulous manner — Court can safely ig¬ 
nore them. AIR 1968 Goa 53 (56). 


(4) Since the duty of framing issues rests 
on the Court the trial Judge should insist 
on clear pleadings, and if the pleadings on 
any point are vague, he should order the 
party concerned to clear it. AIR 1959 
Manipur 27 (27). 

(5) Vagueness or lack of particularisation 
of averments is not to be judged by read¬ 
ing relevant pleadings in petition with coun¬ 
ter pleadings in written-statement. AIR 
1965 All 552 (558) (DB). 

(6) Plea of undue influence — Court must 
scrutinise pleadings and find out whether 
facts constituting the plea have been stated 
and particulars thereof given -before exa¬ 
mining whether undue influence was exer¬ 
cised or not. AIR 1967 SC 878 (8S1): 
(1967) 1 SCR 331. 

(7) General rules of pleadings are appli¬ 
cable to all suits relating to easements. The 
plaintiff resting his cause of action upon 
the existence of an easement in his favour 
must in seeking support to his title, state 
it with sufficient clarity and detail in his 
plaint. The object of detailed pleadings is 
to enable the opposite party to know what 
case he has to meet at the trial, and to 
save unnecessary expense and to avoid the 
party being taken by surprise. AIR 1962 
Punj 299 (302): ILR (1962) 2 Punj 255. 

(8) In a suit for recovery of rent ana 
eviction if the tenant alleges in his written 
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statement that he has paid rent to the land¬ 
lord that is* his case and he need not 
give details of the time and manner of pay¬ 
ment. He is entitled to prove facts relat¬ 
ing to these details. (1965) All LJ 298. 

(9) Claim based on adverse possession 
must be clearly made and proved. AIR 
1964 SC 1254 (1256): (1964) 6 SCR 837 
•° AIR 1969 Raj 31 (35): 1968 Raj LW 
580. (Where well-known custom exists, it 
is not necessary to set up existence of cus¬ 
tomary right in any great detail or with 
particular emphasis.) 00 AIR 1959 Punj 147 
(149): 61 Pun LR 374 (FB) 00 (1956) 60 
Cal WN 257. (Suit for recovery of rent — 
Defendant denying claim and payment of 
rent — Defendant asserting Possession in 
niskar rights — Plea amounts to ad¬ 
verse possession though that term has not 
been specifically used.) 

(10) Intention is a question of fact which 
must be specificallv raised in the pleading. 
AIR 1965 Pat 39 (44). 

(11) Pleadings and proof under S. 70 of 
Contract Act — Compensation or reasonable 
value of goods is a question of fact — 
There must be pleadings for compensation 
and proof as to what the reasonable value 
of goods would be. AIR 1959 Cal 247 (252): 
1958 Cal LJ 341. 

9. Variance between pleading and proof.— 

(1) A parly can only succeed according to 
what was alleged and proved. AIR 1958 
Nladh Pra 304 (306) (DB) 00 AIR 

1958 Mys 10 (12): ILR (1957) Mys 72 (DB) 
wo AIR 1958 Pat 571 (573, 574) 00 

AIR 1958 Punj 5 (9): ILR (1957) Punj 
1306 00 AIR 1957 Pat 586 (595): 
36 Pat 633 (DB) 00 AIR 1969 Orissa 184 
(186) 00 AIR 1968 Andh Pra 291 (294) 00 
AIR 1965 Ker 241 (246): 1965 Ker LT 198 
00 1961 Raj LW 274 00 AIR 1960 Mani¬ 
pur 16 (17). 

[See also AIR 1968 SC 1083 (1086): 
(1968) 3 SCR 111. (The ordinary rule of law 
is that evidence is to be given only on a 
plea properly raised and not in contradiction 
of the plea.) ] 


2 Punj 255 00 AIR 1961 Cal 166 (169) 00 
AIR 1961 J and K 34 (36) 00 AIR 1961 
Madh Pra 179 (180): 1960 MPLJ 1146 00 
AIR 1960 Punj 62 (64) (DB) 00 AIR 1959 
Punj 297 (303): 61 Pun LR 683 (DB). 

[See also AIR 1967 Ker 63 (67): 1966 
Ker LJ 327.] 

(2) A party will not be allowed to succeed 
on a case not so set up by him and cannot 
be allowed at the trial to change his case 
or set up a case inconsistent with what he 
has alleged in his pleading, except by way 
of amendment of the pleading under O. 6’ 
R. 17. AIR 1954 SC 758 (760) 00 AIR 1951 
SC 177 (179, 180): 1951 SCR 277 00 AIR 
1957 All 219 (232) 00 AIR 1967 Cal 557 
(558) (DB) 00 1957 Jab LJ 753 (756) — AIR 
1957 Pat 482 (485): 36 Pat 715 (DB) 00 
AIR 1956 Cal 138 (144) 00 AIR 1953 SC 
235 (240): 1953 SCR 789 00 AIR 1956 
Bhopal 16 (16) 00 AIR 1956 Nag 261 (263, 
264): ILR (1956) Nag 591 (DB) 00 AIR 1943 
PC 34 (37): 70 Ind App 35 00 AIR 1942 
PC 64 (67): 69 Ind App 137 00 AIR 1964 SC 
24 (28): (1964) 2 SCR 885 00 AIR 1959 SC 
504 (510): 1959 SCJ 560 00 AIR 1959 SC 
31 (46): 1958 Ker LT 721 00 AIR 1966 Ker 
96 (97): 1965 Ker LT 1208 (FB) 00 AIR 
1968 Andh Pra 291 (294) 00 AIR 1968 
Assam 48 (50) (DB) 00 AIR 1968 Madh Pra 
10 (12): 1967 MPLJ 442 (DB) 00 (1968) 10 
Orissa JD 65: 34 Cut LT 524 *° AIR 1967 
Bom 147 (153): 68 Bom LR 749 (DB) 60 
AIR 1967 Madh Pra 280 (283): 1967 MPLJ 
499 (DB) 00 AIR 1966 Andh Pra 225 (226) 00 
ILR (1965) 2 Ail 343 00 AIR 1963 Cal 647 
(659) 00 1962 Ker LT 354:1962 Ker LJ 273 
00 (1962) 4 OJD 334 (Orissa) 00 1961 Jab 
LJ 1205 00 1961 Jab LJ 1199 (1200) 00 
AIR 1961 Mad 298 (299): (1961) 1 Mad LJ 
140 °° AIR 1960 Pun i 614 (617): ILB 

s S 9 U o n Ui 57 <DB) °° AIR 1959 Cal 585 
< 592 > 593, 595): ILR (1960) 1 Cal 776 (DB) 

•° AIR 1959 Cal 195 (199): 61 Cal WN 

(DB ) °° AIR 1959 J and K 28 (29) 

[See AIR 1965 Punj 107 (110) 00 AIR 
Madh Pra 197 (199): 1964 MPLJ 848 

(Dii).J 


(2) Where a claim had never been made 
in the pleadings presented, no amount of 
evidence could be looked into upon a plea 
which was never put forward. AIR I960 
Cal 214 (218) 00 AIR 1968 Guj 229 (233): 
9 Guj LR 1066 00 AIR 1965 Pat 224 (227) 
00 AIR 1965 Punj 457 (458) (DB) 00 (1965) 
67 Punj LR 362 (365, 366). (The document 
should not have been admitted.) 00 AIR 
1964 Manipur 14 (15) 00 AIR 1964 Pat 
348 (350): 1964 BL]R 19 (DB) 00 AIR 
1964 Pat 301 (303) (DB) 00 AIR 1964 Pat 
127 (130, 131) (DB) 00 (1963) 4 Guj LR 
439 00 AIR 1962 All 111 (112' 00 AIR 
1962 Pat 384 (388): 1962 BLJR 77 (DB). 
(In absence of particulars of fraud defen¬ 
dant cannot be allowed to lead evi'^nce in 
excess of plea — Defendant alh- v* d to 
lead such evidence — Prejudice to plaintiff.) 
•° AIR 1962 Punj 299 (302): ILR (1962) 


ISee also AIR 1967 Guj 198 (208) (DB) 
• # AIR 1963 Orissa 42 (44): ILR (1962 

mRWM <DB) -V AIR 1959 A1 ‘ 393 (397 
u )' i No s P ecific ations in the plaint that 
the rules were not laid before the two houses 
of, Parliament — The plaintiff cannot be 
allowed to raise this question of fact for 
the first time at the stage of argument.)] 

[Sec however AIR 1964 Raj 184 ( 193 ). 
ILR (1994) 14 Raj 107 (DB). (Ev.denc' wls 
not ruled out of consideration because the 
Lour took a lenient view.) 00 Ain iqon 
All 877 (879): 53 All 16 (DB) 00 air 
1927 Cal 49 (50) (DB).] ^ ; AIR 

(3) To prove the details and manner ol 
payment after pleading that payment had 

a)™ j'ogfj ' S n0t cr, ' atmw a new case. (1905; 
[See also AIR 1960 Manipur 16 (17) ] 
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(4) If evidence is not in consonance with 
pleadings, it may be thrown out. If the 
conflict is not of serious nature and oath 
can be reconciled it may be accepted. But 
in no circumstances amendment of pleadings 
should be allowed merely because the evi¬ 
dence and pleadings do not tally. AIR 1967 
Onssa 58 (59): 33 Cut LT 65 00 AIR 1968 
Punj 416 (430): 1968 Cri LJ 1199: ILR 
(1968) 1 Punj 496 (FB) 00 1968 Raj LW 
167: ILR (1967) 17 Raj 879 00 1962 Raj LW 
554: ILR (1962) 12 Raj 957 °* 1961 Raj 
1.W 274. 

(5) Where a certain plea was raised for 
the first time by the defendant in defence, 
any material relevant to meet the defence 
could be validly relied upon by the plaintiff 
in the course of evidence and that without 
any material relevant to meet that defence 
AIR 1959 Pat 540 (545): 1959 BLJR 425 
(DB). 

(6) The rule that a party will not be al¬ 
lowed any relief on a case not set up by 
him and cannot be allowed to set up a case 
at a trial stage inconsistent with the one 
alleged by him in his pleading is not appli¬ 
cable in an application for probate. 1968 
Ker LJ 123 (DB). 

(7) Defendant in written statement setting 
up title to disputed land as nearest rever¬ 
sioner — Relief not to be given on the 
basis that he is a shikmi tenant under the 
nearest reversioner. AIR 1954 SC 758 (760). 

(8) The rule of secondum allegata et pro¬ 
bata (according to the matter alleged and ' 
proved) is based mainly on the principle that 
no party should be taken by surprise by the 
change of case introduced by the opposite 
party. AIR 1958 Punj 190 (200, 201): ILR 
(1958) Punj 481 (DB) 00 AIR 1957 Andh 
Pra 784 (790, 791, 792) (DB) 00 AIR 1940 
Pat 187 (190) (DB) 00 ('09) 3 Ind Cas 408 
(414, 415) (DB) (Cal) 00 AIR 1959 Punj 
147 (153): 61 Punj LR 374 (FB) 00 AIR 
1960 Punj 500 (507): 62 Pun LR 624 (DB). 

(9) The test, when an objection of change 
of case is taken, is to see whether the party 
aggrieved has really been taken by surprise, 
or is prejudiced by the action of the oppo¬ 
site party. AIR 1957 Cal 360 (362, 363) 
(DB) 00 AIR 1948 Nag 236 (239): ILR 

1948) Nag 662 (DB) 00 AIR 1947 Pat 356 
:361) (DB). 

(10) The whole of the circumstances must 
be taken into account, and carefully scruti¬ 
nised to find out whether there has been 
such surprise or prejudice as will disentitle 
a party to relief. AIR 1915 PC 89 (91, 92) 
00 AIR 1952 Vindh Pra 51 (55) 00 AIR 
1927 Sind 248 (250) (DB). 

(11) Every variance, between pleading and 
proof is not necessarily fatal to the suit or 
defence. AIR 1920 Cal 26 (32) (DB) 00 
AIR 1933 Pesh 37 (37) 00 AIR 1923 Cal 
142 (145): 50 Cal 292 (DB) 00 AIR 1959 
Punj 147 (153): 61 Pun LR 374 (FB) 00 
(1967) 71 Cal WN 51 (77). 


(12) Rule of secondum allegata et probata 
will not be strictly applied where there could 
be no surprise and the opposite party is not 

^ 1951 Orissa 11 

(14): ILR (1950) Cut 322 (DB) 00 f03) 25 

? 9 o 8 o (OVERRULING 15 All 

186.) °* (03) 25 All 256 (260) (FB) 00 AIR 

£? q 39 p O 205 (208) AIR 1968 Punj 410 

& 3 i )) hi 9 x 6 £» Cri LJ 1199: (1968) 1 Punj 

496 (FB) 00 AIR 1959 Punj 147 (153): 01 

?^ L Pn 3 T 4 x (FB) °° AR 1 1966 All 39 (4D: 
, 1963 hL 339 °° AIR 1963 Orissa 155 

AIR 1960 Madh Pra 78 (79, 80): 
I 9 ? 9 Jab LJ 559 00 AIR 1960 Punj 500 
(507): 62 Pun LR 624 (DB). 

AIR 1963 Cal 405 (408-409) 
(DB) 00 (1962) 64 Punj LR 372. (Burden 
of proving statutory breach is on pl aintiff — 

can justifiably draw an infer¬ 
ence from evidence on record that such 
occupation is a mere licence even if defen¬ 
dant has not taken such plea in his written 
statement.) ] 

(13) Where a ground though not raised in 
u P lej *dhig s is expressly put in issue, or 
where the new claim set up is not incon¬ 
sistent with the allegations made in the 
pleadings and is based on facts alleged 
therein, there is no question of surprise to 
the opposite party. AIR 1953 Tripura 10 
(10, 11) 00 AIR 1952 Raj 72 (73) 00 AIR 
1930 PC 205 (208) 00 AIR 1955 Madh B 
49 (52): ILR (1954) Madh B 237 (DB) 00 
AIR 1954 Pat 128 (129) (DB) 00 AIR 1932 
Nag 23 (26): 27 Nag LR 327 00 AIR 1963 
Caf 198 (203, 204) (DB). 

[See also AIR 1964 Andh Pra 412 (414): 
(1963) 2 Andh WR 1 •• AIR 1965 All 552 
(554) (DB).] 


(14) Where, although there was no specific 
plea or specific issue on a particular ques¬ 
tion, the parties have gone to trial with the 
full knowledge that the question was in issue 
and adduced evidence, there can be no pre- 
judice. AIR 1956 SC 593 (598): 1956 SCR 
451 00 AIR 1958 Madh Pra 209 (211) (DB) 
00 AIR 1957 Pat 656 (658, 659) (DB) 00 
AIR 1964 SC 164 (169): (1964) 3 SCR 634 
00 AIR 1969 Andh Pra 294 (297) °® 1968 
Ker LT 626: ILR (1968) 2 Ker 471 *° AIR 
1967 Cal 390 (398) 00 1967 Raj LW 273 
00 AIR 1966 Punj 282 (288) (DB) 00 AIR 
1965 Madh Pra 275 (282): 1967 MPLJ 711 
(DB) 00 1964 Raj LW 213: ILR (1964) 14 
Raj 819 00 AIR 1963 MP 202 (205): 1962 
MPC 44 (DB) 00 1962 MPLJ (Notes) 100: 
1963 Jab LJ 772: (1964-65) 20 FJR 102 
00 (1963) 1 Lab LJ 44 (Mad) 00 1903 Raj 
LW 90: ILR (1963) 13 Raj 458 00 AIR 
1962 Pat 168 (173) (DB) 00 AIR 1960 Orissa 
119 (121): 26 Cut LT 74 (DB) AIR 1959 
Mys 173 (175): 35 Mys LJ 206. 

[See also (1966) ILR 46 Pat 977 (980) 

(DB).] 

(15) Where the defendant makes an ad¬ 
mission, a finding in favour of the plaintiff 
based on such admission is not incompetent 
even though it is at variance with the case 
set up by the plaintiff in his pleadings. AIR 
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1951 SC 177 (180): 1951 SCR 277 00 AIR 
1953 Hirti Pra 91 (93) 00 C53) 32 Pat 1017 
(1027) 00 (1967) 71 Cal WN 51 00 AIR 
1965 All 223 (224, 225) 00 AIR 1963 Madh 
Pra 51 (53, 56): 1962 MPLJ 1102 (DB) 00 
AIR 1963 Orissa 104 (106): (1962) 4 OJD 
271 00 AIR 1962 Pat 296 (298, 299): 1962 
BLJR 261 00 1962 Raj LW 345: ILR (1962) 
12 Raj 733. (In such a case, there can be 
no question of the defendant being taken 
by surprise or being put to any prejudice.) 
°° AIR 1961 Raj 21 (24): 1960 Raj LW 
321 (DB). 


fact and not to pure questions of law aris¬ 
ing out of the facts alleged and proved. AIR 
1954 Orissa 7 (10): ILR (1952) Cut 309 oa 
('10) 8 Ind Cas 41 (43, 44) (DB) (Cal). 

(22) A question of law based on facts can 
be taken at any time except where the plea 
necessitates the taking of further evidence 
or depends upon new facts not alleged and 
proved. AIR 1955 Bom 55 (57): 00 AIR 
1921 PC 228 (229) 00 ('04) 27 All 266 (270) 
00 (T3) 7 Sind LR 11 (17) (DB) 00 (’09) 4 
Ind Cas 569 (570, 571) (Bom) 00 AIR 
1916 Cal 924 (925) (DB) 00 ('04) 31 Cal 
195 (201) (SB). 


(16) The rule that even though a plaintiff 
fails on the case that he made out in his 
plaint he can still succeed on the case ad¬ 
mitted by the defendant is confined to cases 
where the liability is clearly admitted with¬ 
out reservations. The principles cannot be 
applied to a case where the liability is not 
admitted at all. AIR 1968 Cal 532 (537, 
538) (DB). 

(17) A party cannot be allowed to aban¬ 
don his own case, adopt that of the defen¬ 
dant and claim relief on that footing where 
the latter is prejudiced by such a course. 
AIR 1940 Pat 187 (190) (DB) 00 (’80)' 5 
Cal 602 (605) 00 AIR 1915 Cal 339 (341): 
43, Cal 103 (DB) 00 AIR 1968 Andh Pra 
291 (294). 

[See however' AIR 1943 Cal 22 (24) 
(DB).l 

(18) Where a party avers that A and his 
family who were udasis migrating from the 
Punjab had adopted the lex loci of Berat 
and the evidence given was to the effect 
that not only A and his family but the 
entire udasi community had adopted the 
lex loci of Berar. 

Held, that it was not a case of variance 
between the pleading and the proof, but it 
was really a case where the proof was more 
pervasive than the case that was pleaded 
AIR 1959 Bom 282 (283): 60 Bom LR 1154. 


(19) In a partition suit in which partition 
by metes and bounds is alleged out if a 
plea of severance of joint status is not plead¬ 
ed in the written statement a finding there¬ 
on can be given if the materials on record 
justify it. AIR 1967 Orissa 139 (140): 33 Cut 
LT 1163. 


(20) Sale of Patni by A to B — B reset¬ 
tling some lands with A — A paying rent 
to B and treated by him as tenant — Sub¬ 
sequent purchase by C at revenue sale of 
the touzi — C attempting to put an end to 
all under-tenures and take over lands on the 
claim of being the purchaser of a whole 
estate — A seeking declaration of his right 
against C not raising a specific plea as to 
resettlement — Facts from which resettle¬ 
ment could be inferred alleged in the plaint 
— Held that C was not prejudiced by such 
inference made by Court by reason of the 
absence of specific plea. AIR 1953 SC 42 
(47): 1953 SCR 277. 

(21) The rule of secundum allegata et 
probata is applicable only to questions of 


[See also AIR 1967 Ker 63 (66): 1966 
Ker LT 1114.) ] 

(23) A mixed question of law and fact 
cannot be raised at the stage of arguments 
in the absence of pleadings and proof. AIR 
1960 Mys 222 (224): 38 Mys LJ 323 (DB) 
00 1962 Raj LW 588. 

(24) While considering the validity of the 
law the Court will not restrict the plead¬ 
ings of the State and would be free to 
satisfy itself whether under any provision of 
the Constitution the law can be sustained. 
AIR 1961 SC 954 (963): (1962) 1 SCR 44. 

(25) In cases under the Arbitration Act no 
party can be allowed to raise a point, if he 
has not given sufficient notice of it in his 
affidavits. AIR 1954 Cal 606 (609) (DB). 

(26) Plaintiff expressly pleading that cer¬ 
tain temple was dedicated for worship of 
general public — Defendant merely plead¬ 
ing temple and idol to be private — No 
averment by defendant that temple was for 
benefit of members of family — Defen¬ 
dant’s witnesses also merely deposing that 
temple was for founder’s own use and for 
his puja only — Finding of the lower Court 
that temple was dedicated to the 
members of the family goes beyond the 
pleadings and the evidence. AIR 1957 SC 
133 (142): 1956 SCR 756. 

* 

(27) Subsequent events — T. P. Act 
(1882), S. 51 — Kerala Compensation for 
Tenants Improvements Act (29 of 1958), 
S. 1 — Provisions of the Kerala Act (29 of 
1958) do not supersede S. 51 — Preliminary 
decree in suit for redemption of mortgage 
passed — Plaintiff is not precluded from 
taking point under S. 51 till final decree 
is passed — S. 51 applies to mortgagee 
believing in good faith to be absolutely 
entitled to the property. 1963 Ker LT 219. 


10. Construction of. pleadings. — (1) 
Pleadings in this Country have to be con¬ 
strued liberally. AIR 1964 Pat 250 (253): 
1963 BLJR 426 (DB) 00 1968 Lab IC 1487 
(Pat) 00 AIR 1966 Punj 282 (287) (DB) 00 
AIR 1964 Raj 250 (253): 1964 Raj LW 302. 
(Structure of pleadings not to be stressed too 
strictly, where fair notice of case is given ) 
00 (1964) 66 Pun LR 1126. (Not to be con¬ 
strued literally.) 

(2) Law of pleadings should not be so 
ngidly construed as to be inappropriate and 
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R. 3. Forms of pleading.—The forms in Appendix A when applicable, and 
where they are not applicable forms, of the like character, as nearly as may be, 
shall be used for all pleadings. 

[R. S. C., O. 19, R. 5.] .y0 

R. 4. Particulars to be given where necessary.—In all cases in which the 

S arty pleading relies on any misrepresentation, fraud, breach of trust, wilful 
efault, or undue influence, and in all other cases in which particulars may be 
necessary beyond such as are exemplified in the for ms aforesaid, partic ular s (with 
dates and items if necessary) shall be stated in the pleading. 

[R. S. C., O. 19, R. 6.] - 

HIGH COURT AMENDMENT 

Mysore 

Renumber R. 4 as R. 4 (1) and add the following as R. 4 (2):—. 

“(2) In a suit for infringement of a patent, the plaintiff shall state in his plaint or 
annex thereto the particulars of the breaches relied upon, and the defendant if he 
disputes the validity of the patent shall state in his written statement or annex .thereto 
the particulars of the objections on which he relies in support of such invalidity; at the 
hearing of any such suit no evidence shall, except with the leave of the Court (to ]t>e 
given upon such terms as to the Court may seem just), be admitted in proof of any 
alleged infringement or objections not raised in the particulars of breaches or objection* 
respectively" [30-3-1967]. 


Order 6, Rule 2 — Note 10 (contd.) 

not calculated to serve the cause of justice. 

AIR 1969 Delhi 120 (126) (DB). 

(3) Liberal construction of pleadings has 
to be confined within reasonable limits. 
1968 Lab IC 829 (Delhi). 

(4) The rule that in this country pleadings 
are extremely lax does not apply to a plaint 
drawn up in English by a distinguished 
lawyer. AIR 1963 Pat 221 (222) (DB) °° AIR 
1959 Cal 380 (382). 

(5) Pleadings have to be read as a whole 
— It is not right to pick out one or two 
words out of their context and draw infer¬ 
ences therefrom. AIR 1967 Bom 382 (395): 
69 Bom LR 559 00 AIR 1960 Pat LR 226: 
ELR (1960) 39 Pat 89. 

(6) A plaint must be read as it stands, 
and no oral evidence is admissible for the 
purpose of showing the intention which 

rompted or underlay that document. AIR 
963 Bom 179 (182): 64 Bom LR 541 (DB). 

(7) Deed — Construction — Pleadings of 
parties cannot affect nature of document 
executed before date of pleadings. (1966) 
68 Pun LR 858 (860). 

ORDER 6, RULE 4 — SYNOPSIS 

1. Scope and object. 

2. Fraud. 

3. Misrepresentation. 

4. Undue influence and coercion. 

5. "Other cases in which particulars may 

be necessary." 

6. Contract. 

7. Negligence — Nuisance. 

8. Recovery of land. 

9. Particulars of defence. 


1. Scope and object. — (1) When a party 
fails to ask for particulars at the proper 
time, he cannot afterwards be heard to say 
that he was taken by surprise. AIR 1942 
All 170 (171): ILR (1942) All 289 (DB) •• 
AIR 1930 Cal 621 (622) (DB). 

(2) Where a plaint contains averments in¬ 
dicating with reasonable definiteness whaf 
the nature of the claim is, the claim will 
not be defeated by a small error' in one 
particular. AIR 1928 Mad 940 (941) (DB). 

J 3) Where fraud, misrepresentation, undue 
uence, etc., are alleged as a matter of an 
objective fact, this rule applies. ' But where 
a mental condition is alleged, such as a 
fraudulent intention, etc.. Rule 10 will 
apply. AIR 1951 Bom 72 (77) (DB). 

(4) When an improper conduct is allege! 
it must be set out with all particulars. A 
plaintiff cannot complain if general allega¬ 
tions made by him in the plaint are answer¬ 
ed by equally general allegations in the 
written statement. AIR 1962 SC 630 (633): 
(1961) 2 Lab LJ 427. (AIR 1959 Bom 134, 
REVERSED.) 00 AIR 1965 Andh Pra 425 
(431): (1965) 2 Andh WR 383. 

(5) Mere putting in of document and its 
acceptance by trial Court will not make pro¬ 
vision of Rr. 2 and 4 redundant. (1965) 67 
Punj LR 362 (366). 

(6) Where defence based on S. 53 T. P. 
Act (1882) was taken but plea was not 
artistically drafted keeping in view the dif¬ 
ference between a sham and a nominal sale 
and a sale which is real but voidable, but 
where the plea could yet he made out, 
the Court could give relief based on the 
plea if the same was approved. AIR 1963 
SC 1150 (1153): (1963) Supp 2 SCR 55. 
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Rule 4-A HIGH COURT AMENDMENTS 

Andhra Pradech 

Same as that of Madras. 

linJui Laccadive, Mini coy and Amindivi Islands* 

Same as that of Madras. 

[a] See Act 37 of 1950, S. 60 and Reg. 8 of 1905, S. 3 and Sch. 

Madras and Pondicherry 

Insert the following after Rule 4: 

“4A. (1) In a suit for infringement of a patent, the plaintiff shall state in his plaint 

or inner thereto the particulars of breaches relied upon. 

(2) In any such suit the defendant if he disputes the validity of the patent shall 
state in hia written statement or annex thereto the particulars of the objections on which 
he relies in support of such invalidity. 

(3) At the hearing of any such suit no evidence shall except by leave of the Court 
(to be given upon such terms as to the Court may seem just), be admitted in proof of 
any aUeged infringement or objections not raised in the particulars of breaches or objec¬ 
tions respectively". [R. O. C. 2770/44]. 


Order 6, Rule 4 (contd.) • 

2. Fraud. — (1) In suits on the basis of 
fraud, the allegation of fraud must be clear, 
definite and specific. AIR 1955 Pat 66 (68) 
•• AIR 1969 Orissa 63 (65): 34 Cut LT 
1258 00 1966 All WR (HC) 773 (774) 00 
1965 All WR (HC) 563 (564): 1965 All LJ 
1055 00 AIR 1965 Pat 279 (282) (DB). 

(2) General allegations of fraud, however 
strong the words in which they are ^ stated 
may be, if unaccompanied by particulars, 
are insufficient to amount to an averment 
of fraud of which any Court ought to take 
notice. AIR 1951 SC 280 (283): 1951 SCR 
548: 30 Pat 947 00 ILR (1957) 7 Raj 101 
(106) 00 AIR 1915 PC 7 (13): 39 Bom 441: 
42 Ind App 135 00 AIR 1937 PC 146 (148): 
ILR (1937) All 566: 64 Ind App 143: 31 
Sind LR 306 00 (1966) 70 Cal WN 1100 
(1107) (DB) 00 AIR 1963 Bom 244 (245): 
65 Bom LR 408 (DB) 00 AIR 1962 All 
590 (602): 1962 All LJ 501 (DB). (REVER¬ 
SED on another point in AIR 1966 SC 
1164). 00 (1962) 66 Cal WN 254 (259). 

[But see AIR 1917 Nag 139 (140).] 

(3) A plaint seeking relief on the ground 
of fraud but omitting to give particulars does 
not disclose a cause of action and should 
be rejected or returned for amendment but 
the suit should not be dismissed. AIR 1952 
Orissa 312 (316) (DB) 00 (1895) 19 Bom 
593 (601, 602) (DB) 00 (1888) 15 Cal 533 
(537): 15 Ind App 119 (PC) 00 (1885) 9 
Bom 358 (361, 364) (DB) 00 AIR 1921 Pat 
193 (200): 6 Pat L Jour 373 (FB). 

(4) Fraud may be inferred from the sur¬ 
rounding circumstances. ILR (1950) Nag 
834 (847) (DB) 00 AIR 1946 Nag 419 (423) 
(DB). 

(5) Where both parties do not show that 
ffiat there was any conspiracy to defraud, a 

'"third person or to commit any other illegal 
act, the maxim, in pari delicto potior est 
conditio defendantis can hardly be made 
applicable. AIR 1960 SC 213 (216, 217): 
(1960) 1 SCR 861. 

(6) A plaintiff seeking to avoid the statute 
•f limitation on the ground of fraud must 
specifically state the particulars as to how 


he was kept out of knowledge of his right* 
by the fraudulent acts of the defendants, 
and the time when he discovered it. AIR 
1950 Mad 801 (803) (DB) 00 AIR 1927 Ail 
437 (439). 

(7) Allegations of fraud must be substan¬ 
tially proved by the party making the same 
though it does not mean that every puzzling 
artifice or contrivance resorted to by the op¬ 
posite party, should be unravelled. ILR 
(1950) Nag 834 (847) (DB) 00 AIR 1935 
Bom 144 (146) 00 AIR 1923 PC 73 (76). 

(8) A charge of fraud amounting to a cri¬ 
minal offence must be established beyond 
reasonable doubt. AIR 1941 PC 93 (95). 

(9) When one kind of fraud is alleged, 
another kind of fraud cannot, on failure of’ 
proof of the fraud alleged, be substituted for 
it AIR 1951 Nag 194 (196): ILR (1951) 
Nag 241 00 (1887) 11 Bom 620 (643): 14 
Ind App 111 (PC) *° AIR 1929 Bom 1 (5): 
53 Bom 75 (DB). 

(10) A party cannot be allowed to prove 
fraud unless he has pleaded fraud in his 
pleading. AIR 1955 All 24 (25) (DB) °* 
AIR 1963 Cal 647 (659). 

(11) Petition under S. 397, Companies 
Act, on ground of fraud — Particulars of 
fraud must be given — Minority group not 
excused from this duty. (1965) 69 Cal WN 
137 (154): (1955) 35 Com Cas 187. 

(12) Where in a suit by a reversioner for 
recovery of property alienated by the limited 
owner, the evidence sufficiently disclosed 
fraud and collusion on the part of the 
limited owner and alienee and also indicated 
that transactions were made to defraud the 
reversioner. It could not be said that suffi¬ 
cient particulars of fraud and collusion were 
not found either in plaint or in the evidence. 

The evidence in- the case of fraud for 
proving the same need not be so specific or 
definite as in other cases. Case law dis¬ 
cussed. AIR 1967 Cal 512 (516): 69 Cal 
WN 339 (DB). 

(13) Granting of a lease of debutter pro¬ 
perty without any legal necessity is a frau- 
dulent act. So also the lease is in fraud 
of the deity, when the lease is for no con- 
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sideration. The law of pleading does not re¬ 
quire any further averment. The object of 
pleading is to give the defendants full notice 
of the case to be made, so that they are not 
taken by surprise. AIR 1960 Cal 741 (747). 

(14) Fraud need not be pleaded in the 
plaint but in connection with the dispute 
between the parties, an allegation of fraud 
should be made against the plaintiff. In 
order to find out whether such an allegation 
has been made, it is permissible to look, 
not only into the plaint but into the evi¬ 
dence and the correspondence. AIR 1963 
Cal 405 (407) (DB). (1942 AC 356, Rel. on.) 

3. Misrepresentation. — (1) When mis¬ 
representations are alleged, the party plead¬ 
ing them should state as to each misrepre¬ 
sentation, its date, and whether it was made 
in writing or verbally, and as to each verbal 
misrepresentation, the occasion thereof. AIR 
1924 PC 186 (187) 00 AIR 1963 Madh Pra 
37 (39): 1962 MPLJ 781 (DB). 

(2) Release deed passed pending litigation 
— Application for amendment of plaint con¬ 
sequent to the deed made immediately — 
Appellant never asked for accounts nor 
cared to ascertain how respondent were 
managing said property — No plea based 
on misrepresentation taken in another suit — 
Present plea of misrepresentation is an after¬ 
thought. AIR 1967 SC 1395 (1396): (1967) 1 
SCR 275. 

(3) Plaint not containing expression “undue 
influence” or “misrepresentation” but sim¬ 
ply “fraud”— Facts alleged in plaint con¬ 
stituting ‘misrepresentation’ and undue in¬ 
fluence' and not controverted in defence — 
Court can give effect to nleas of ‘misrepre¬ 
sentation’ and ‘undue influence’. AIR 1966 
All 438 (439). 

4. Undue influence and coercion. — 

(1) Though undue influence and coercion 
may overlap in part in some cases they are 
separate and separable categories in law and 
must be separately pleaded. AJR 1951 SC 
280 (283): 1951 SCR 548. 

(2) Order 6, Rule 4, Civil P. C., provides, 
inter alia, that in all cases in which the party 
pleading relies on undue influence, particu¬ 
lars shall be stated in the pleading. The 
reason of the rule is: A plea that a trans¬ 
action is vitiated because of undue influence 
of the other party thereto, gives notice mere¬ 
ly that one or more of a variety of insidious 
forms of influence were brought to bear 
upon the party pleading undue influence, 
and by exercising such influence an unfair 
advantage was obtained over him by the 
other. The party pleading must be requir¬ 
ed to plead the precise nature of the in¬ 
fluence exercised, the manner of use of the 
influence and the unfair advantage obtained 
hv the other. This rule has been evolved 
w*'h a view to narrow the issue and pro¬ 
tect the party charged with improper con¬ 
duct from being taken by surprise. If the 


particulars stated in the pleading are not 
sufficient and specific the Court should, be¬ 
fore proceeding with the trial of the suit; 
insist upon the particulars which give ade¬ 
quate notice to the other side of the case 
intended to be set up. AIR 1963 SC 1279 
(1288): (1964) 1 SCR 270 00 AIR 1951 SC 
280 (283): 1951 SCR 548 AIR 1956 Bom 
569 (571) 00 AIR 1969 SC 583 (585): (1969) 
* SCJ 694 •• AIR 1967 SC 878 (881): 
(J907)JL SCR 331 00 AIR 1967 All 565 
(566) 00 AIR 1965 Ker 189 (194, 195): 1964 
Ker LT 497 (DB). 

(3) General allegations are insufficient 
even to amount to an averment of undue 
influence and coercion of which any Court 
ought to take notice. AIR 1951 SC 280 (283): 
1951 SCR 548: 30 Pat 947 00 (1906) 33 Cal 
773 (783, 784): 33 Ind App 186 (PC) •• 

48? (DB) 8 PUni 190 (200); ILR ( 1958 > PunJ 

(4) If there are facts on the record to 
justify the inference of undue influence the 
omission to make an allegation of undue in¬ 
fluence specifically is not fatal to the plaintiff 
being entitled to relief on that ground and 
all that the Court has to see is that there 
is no surprise to the defendant. AIR 1950 
Hyd 55 (56): ILR (1951) Hyd 191 (DB) 00 
AIR 1935 Mad 726 (729): 58 Mad 454 °* 
AIR 1931 Nag 63 (64): 27 Nag LR 19. 

(5) In the case of coercion when a Court 
is asked to find that a person was threaten¬ 
ed with death it is necessary to give parti¬ 
culars as to the nature of the threat, the 
circumstances, the date, time and place in 
which it was administered and the name of 
the person threatening. AIR 1951 SC 280 
(283): 1951 SCR 548: 30 Pat 947. 

(6) Plaint not containing expression “un¬ 
due influence” or “misrepresentation” but 
simply “fraud” — Facts alleged constituting 
“undue influence” and “misrepresentation 8 
and not controverted in defence — Court 
can give effect to pleas of “misrepresen¬ 
tation ’ and “undue influence”. AIR 1966 
All 438 (439). 

(7) All that the written statement alleged 
was that when there was a state of emer¬ 
gency in the country on account of the 
Qabaili raids, the defendant was forced to 
affix his thumb impression on some paper 
where it was written that the land in ques¬ 
tion belonged to a mosque and that what 
was written on the paper was contrary to 
facts. 

Held, it was an unsatisfactory form 
of pleading coercion. AIR 1960 J and K 132 
(135). 

(8) The party pleading undue influence 
will have to establish that the opposite party 
had an influence over him either because 
of the close relationship existing or due to 
other circumstances ana by exercising that 
influence he took unfair advantage at his 
costs. Once these factors are established 
then it is for the other side to establish the - 
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validity of the transaction. AIR 1959 Mys 
102 (104): 36 Mys LJ 868 (DB). 

5. “Other cases in which particulars may 
be necessary. — (1) Where a custom is set 
up, the particulars of the custom with the 
essential requisites to its validity and bind¬ 
ing effect must be stated. AIR 1953 Madh 
B 32 (34) 00 AIR 1958 Manipur 7 (12) 00 
AIR 1953 Orissa 73 (74) 00 AIR 1951 Rai 
136 (138) (DB) 00 AIR 1921 Cal 569 (571) 
(DB) •• AIR 1964 Manipur 14 (16). 

(2) A party setting up a plea of easement 

should clearly indicate in nis pleading all 
the facts connected with such plea. AIR 
1956 Bhopal 41 (42) 00 1954 Raj LW 673 
J675) 00 AIR 1953 Nag 205 (206): ILR 

1952) Nag 668 (DB) 00 AIR 1962 Punj 299 
[302): ELR (1962) 2 Punj 255. 

(3) Where issues of far-reaching import¬ 
ance affecting the Crown and riparian owners 
in the territory are involved it is essential 
to their proper determination that the plead¬ 
ings should state with sufficient particularity 
the claims made by one side and the other 
and the Court should be seised of all the 
relevant facts. AIR 1950 PC 73 (75). 

(4) When plaints are filed by money-len¬ 
ders it is advisable that the Court should 
call for the particulars necessary to be given 
according to law namely Rr. 11 and 12 of 
the Orissa Money Lenders Act. AIR 1958 
Orissa 111 (112): ILR (1958) Cut 45. 

(5) Evidently, benami cannot be a matter 
of mere presumption. It should be averred 
in the pleadings and proved. AIR 1957 Hyd 
37 (38, 39): ILR (1956) Hyd 733 (DB). 

(6) Rash and negligent driving — Parti¬ 
culars to be given in plaint — Plaintiff 
must give particulars or rashness, negli¬ 
gence, injuries, etc. AIR 1963 Bom 223 
(224): 65 Bom LR 429. 

(7) Charge of abuse of power — Satis¬ 
factory proof necessary. AIR 1966 Mys 40 
(48): (1965) 2 Mys LJ 571 (DB). 

(8) Plea of non-compliance with O. 32, 
R. 7 should be specifically pleaded — It 
cannot be raised in arguments — It cannot 
be spelt out from general allegations. AIR 
1962 Pat 182 (185) (DB). 

(9) To sustain the plea of estoppel, which 
is a mixed question of fact and law, there 
should be distinct pleadings, stating the 
facts on which estoppel can be founded, the 
specific issue on the point and a proper trial 
of the same. In the absence of such plead¬ 
ings and issue, the contention on the point 
of estoppel cannot be gone into. (1961) 63 
Pun LR 915 (918). 

(10) There is no statutory right of privacy 
and therefore where the plaint does not 
plead there was any customary easement 
right of privacy prevailing in the locality 
where the plaintiff’s house is situated, it 
cannot be said that the plaint disclosed any 
cause of action by the defendant opening 
certain windows in his house adjoining the 
plaintiff’s house. 1959 Raj LW 273 (275). 


(11) Though word defamation is not 
mentioned in O. 6, R. 4 yet it comes within 
the expression “in all other cases”. In an 
action for defamation the plaintiff must give 
particulars as to when and where the libel 
or slander was published and the person by 
whom it was published. (1968) 2 Andh LT 
101 (105). 

(12) There is distinction between “omis¬ 
sion to state material facts” and omission to 
give full particulars. If material facts are 
omitted party shpuld not be allowed to 
raise contention on a particular point but 
if material facts are pleaded but particulars 
are not given, the Court may permit the 
point to be raised. The first relates to ques¬ 
tion of jurisdiction while the latter to a 
matter or procedure. AIR 1968 Orissa 99 
(106): 34 Cut LT 328. 

. 6. Contract. — (1) A claim under S. 65, 
Contract Act, must be specifically pleaded. 
If the essential facts constituting the cause 
of action have not been pleaded the Court 
will decline to entertain the claim. AIR 

1955 Cal 626 (628) oe (1954) 93 Cal L Jour 
373 (375) 00 AIR 1961 Punj 5 (7): 63 Pun 

LR 186. 

0 

(2) In a suit for specific performance of 
contract there should be a specific allegation 
that the plaintiff has been and is still willing 
to perform his part of the contract. AIR 

1956 Mad 693 (695) 00 AIR 1954 Mad 116 
(117). 

(3) Where the plaintiff has failed to make 
the necessary averments or allegations he 
cannot be allowed to make up such defects 
by evidence. AIR 1954 Mad 116 (117). 

(4) Where the suit tor specific perform¬ 
ance of the contract for sale is against a 
subsequent purchaser the conditions men¬ 
tioned in S. 27 (b) of the Specific Relief 
Act must be averred. AIR 1954 Mad 116 
(117). 

(5) Suit for declaration that shares of com¬ 
pany are not liable to be sold in enforce¬ 
ment of lien for debt owed by holder of 

shares to company — Averments in plaint _ 

Articles constituting contract must be plead¬ 
ed. AIR 1959 Cal 715 (722): (1960) 30 Com 
Cas 582. 

(6) Where the parties have completely 

presented the case, before the Court and 
the illegality of the contract on the ground 
of public policy has been brought to the 
notice of the Court having regard to the 
words of S. 23 of the Contract Act namely, 
‘the object’ of any agreement is lawful un¬ 
less.The Court regards it ... op- 

posed to public policy’, it is the duty of 
the Court to give effect to the fact thus 
brought to its notice although the illegality 
is not raised in the pleadings. AIR 1959 
Madh Pra 151 (168): I960 MPLJ 334 (FB). 

(7) Defendant relying on part perform¬ 
ance — Defendant's readiness to perform 
remaining part of contract must he speci- 
heaMy pleaded and proved. AIR 1965 Madb 
Pra 275 (283): 1967 MPLJ 711 (DB). 
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Order 6, Rule 4 — Note 6 (contd.) 

(8) Suit for damages based on wrongful 
repudiation of contract — Accep tan ce of 
repudication need not be specifically plead¬ 
ed. (1960) 64 Cal WN 992 (996). 


that in his plaint he cannot get a decree for 
ejectment by making vague allegations in 
the plaint and then fishing out for evidence 
when the suit is brought to trial. AIR 
1957 Cal 198 (199). 


7. Negligence — Nuisance. — (1) In an 
action for negligence, the plaintiff must give 
full particulars of the negligence complain¬ 
ed or, and of the damage he has sus tain ed. 
AIR 1922 Pat 17 (18) AIR 1960 Cal 214 
(218). 

(2) It is not open to the plaintiff to allege 
and seek to prove one kind of negligence 
and then ask the Court of Appeal to find 
negligence of another kind. AIR 1932 PC 95 
(97). 

(3) Where in an action for public nuisance 
special damages are necessary to be proved, 
the plaint should state the full particulars 
of such damages. AIR 1926 Cal 549 (550) 
(DB). 

(4) Negligence not correlated to state of 
mind — Particulars of negligence are neces¬ 
sary in plaint. AIR 1966 All 333 (337): ILR 
(1965) 2 All 127. 


8. Recovery of land. — (1) In an action 
for recovery of land, the plaintiff must give 
the nature and particulars of his title, and 
must show that he has got a right to imme¬ 
diate possession. AIR 1929 PC 303 (304) 00 
(1908) 31 Mad 531 (531, 532) (DB) 00 (1898) 
21 Mad 288 (289, 290) (DB). 


(2) In a suit for possession the defendant 
who seeks the aid of S. 53A, Transfer of 
Property Act, need not aver in his written 
statement that he is ready and willing to 
perforin his part of the contract. AIR 1956 
Mad 693 (695). 

(3) Where a suit is based on title extend¬ 
ed over more than twelve years, plea of 
adverse possession need not be specifically 
pleaded as it is included in the plea of title. 
AIR 1957 Pat 157 (159) (DB) •• ILR 46 
Pat 1103 (1115) (DB). 

(4) Law does not require an explicit or 
express specific statement in every case as 
to the date of commencement of the tenancy 
in order to entitle the plaintiff to succeed 
in his suit for ejectment on notice to quit. 
If the plaintiff's case is sufficiently clear on 
this point although there is no express 
specific statement as to the date of com¬ 
mencement of the tenancy and, if that case 
is proved and the notice to quit be valid 
and sufficient with reference to the com¬ 
mencement of the tenancy as disclosed in 
such case, the plaintiffs are entitled to suc¬ 
ceed. AIR 1957 Cal 479 (481) (DB). 


(5) The period or periods for which the 
tenant defendant has made default is a 
matter which is within the special know¬ 
ledge of the plaintiff and if he fails to plead 


(6) Prejudice to the rights of the mortgagee 
-— Question of prejudice is one of factual 
inadequacy of mortgaged property — Plea' 
should be specifically raised and proved. AIR 
1963 SC 1607 (1612): (1964) 2 SCR 324. 

9. Particulars of defence. — (1) Any party 
to a suit, will have to give particulars or the 
circumstances on which he relies as the basis 
of his plea. The defendant also is subject 
to this rule. AIR 1926 PC 109 (109) •• 
AIR 1956 Bhopal 41 (42). 

(2) Where the defendant contends that the 
suit or application is misconceived he must 
specify or particularise why he contends that 
the suit or application is misconceived. AIR 
1948 Bom 20 (23). 

(3) Where the defendant alleges that he 
is released from or exonerated and discharg¬ 
ed from the performance of his contract, he 
must in his written statement give sufficient 
information to his opponent as to how and 
when he was so released or discharged. AIR 
1955 Pepsu 51 (57, 58): ILR (1954) Patiala 
563 (DB). 

(4) It is incumbent on the defendant 
who seeks to use an admission of the plain¬ 
tiff against his own interest to plead the 
fact of such admission in his written state¬ 
ment. AIR 1953 Nag 154 (164): ILR (1952) 
Nag 700 (DB). 

(5) Plea of negligence in defence should be 
raised in pleading with full particulars 

— Plea cannot be raised for first time in ap¬ 
peal. AIR 1964 SC 152 (157, 158): (1964) 2 
SCR 859. 

(6) Plea of fraud by defendant — Writ¬ 
ten statement should contain full particulars 
of fraud — General allegations not enough 

— In absence of particulars defendant can¬ 
not be allowed to lead evidence in excess of 
plea. AIR 1962 Pat 384 (387): 1962 BLJR 
77 (DB). 

(7) A contracting purchase of cotton from 
B — On failure of B suit against him was 
filed by A — Breach of Cls. 4 and 5 of 
Cotton Control Order (1950) not pleaded by 
B in his defence — Held per Newaskar, J. 
—- Court should not consider grounds not 
raised in pleadings — (Per S. B. Sen, J.) — 
Failure to plead breach of Cls. 4 and 5 
is not fatal — Even mention of wrong clause 
is not fatal — It is difficult to pin point 
any particular clause of the order for con¬ 
travention — Overall effect of all clauses, 
needs to be considered — Failure to men¬ 
tion Cls. 4 and 5 does not deprive party 
of plea. 1968 MPLJ 438 (441, 449) (DB). 
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R. 5. Further and better statement, or particulars.—A further and better 
statement of the nature of the claim or defence, oi lUituer auu better particulars 
oi any matter stated in any pleading, may in all cases be ordered, upon such terms, 
as to costs and otherwise, as may be just. 

[R. S. C., O. 19, R. 7.] 

HIGH COURT AMENDMENTS 

Bombay: Dadra and Nagar Havelia 

In Order VI, for the existing Rule 5 and its marginal note, substitute the following 
as Rule 5 and marginal note :— 

Further and better statement or particulars. 

5. (1) A further and better statement of the nature of the claim or defence, or 
further and better particulars of any matter stated in any pleading may in all cases be 
ordered upon such terms, as to costs and otherwise, as may be just. 

(2) No application for further and better particulars from the plain tiff or the defen¬ 
dant except the one given by the defendant on or before the returnable date of the sum¬ 
mons or by the plaintiff on or before the first date fixed for hearing after the filing of 
the written statement, shall be entertained, unless the plaintiff or the defendant assigns 


good cause for the same. 


ORDER 6, RULE 5 — SYNOPSIS 

1. Scope and object. 

2. Application for particulars. 

3. When particulars need not be given. 

4. Failure to give particulars after order. 

5. Amendment of further particulars. 

6. Revision. 

1. Scope and object. — (1) It is the duty 
of the Court to see that parties plead their 
cases so plainly, fully ana clearly that each 
side knows the nature of the case which has 
to be met. AIR 1941 Oudh 457 (464): 16 
Luck 832 (DB) 00 Madh B LJ 1954 HCR 
1698 (1699) °* 7 Sau LR 172 (174) 00 
(1966) 68 Pun LR 16 (21, 22): 1965 Cur LJ 
786. 

(2) If the pleadings are not definite the 
proper course would be, not to take the case 
off the file, but to order particulars to be 
given or to direct amendment of the plaint. 
AIR 1931 Cal 659 (661): 58 Cal 539 (DB) 

AIR 1931 Pat 135 (135) (DB). 

(3) The rule permits a better statement of 
the claim being put in when it is ordered 
by the Court. AIR 1939 Lah 386 (388). 

(3a) O. 6, R. 5 (2) (Bom) is applicable to 
proceedings on the Original Side of Bom¬ 
bay High Court. AIR 1969 Bom 117 (118, 
119): 70 Bom LR 546. 

(4) Case under O. 6, R. 5 (2) (Bom) and 
O. 5, R. 2 (Bom) — Summons, served on 
defendant, not accompanied by copy of 
plaint as required under O. 5, R. 2 (Bom) 
— Summons cannot be held to be properly 
served on defendant — Chamber Sum¬ 
mons taken out by defendant, after return¬ 
able date of plaintiff's summons, is not bar¬ 
red under O. 6, R. 5 (2). AIR 1969 Bom 
117 (119): 70 Bom LR 546. 

(5) As to the power of Election Tribunal 
to allow particulars in the Election petition 
under Representation of the People Act 
(1951). See undermentioned cases. AIR 
1955 SC 610 (618): (1955) 2 SCR 428 •• 


AIR 1959 Mad 288 (292): 1960-1 Mad LJ 
420. (Under S. 90 (5) of the Representation 
of the People Act there is a power to allow 
particulars for a fair trial. -The particulars 
of the opponent’s pleadings can also be 
asked for. If O. 6, R. 5 is taken to regulate 
the trial of election petition by virtue of 
S. 90 (1) there would be no need for any 

S pecial power to direct particulars and the 
eletion of the clause in S. 83 (3) when it 
was regulated by S. 90 (5) would have no 
significance.) 00 AIR 1963 Pat 235 (239, 
240, 241): ILR 45 Pat 215 ,(DB). (Election 
petition challenged the election petition on 
the ground that the opposite party was dis¬ 
qualified under S. 7 (d). The nature of 
subsisting contracts was indicated but ins¬ 
tances were not given. Opposite party de¬ 
manding particulars under O. 6, R. 5. By 
amendment petitioner seeking to brief de¬ 
tails of various contracts in the pleadings. 
Amendment allowed in the circumstances of 
the case.) 

(6) As to the power of the High Court 
to ask for further and better statement of 
claim or particulars in pleading, in petition 
under Art. 226 of the Constitution, see the 
unde rm entioned case. (1967) 69 Punj LR 98: 
64 ITR 249 (DB). (Affidavit allowed to be 
filed after original petition to elaborate law 
points in petition — So far as affidavit in¬ 
troduces new points not covered by original 
writ petition it must, to that extent, be ruled 
out.) 

2. Application for particulars. — (1) 
There will be no necessity for amendment 
by giving particulars when the Court has 
already come to a definite finding on a 
point. AIR 1923 Mad 245 (246) (DB). 

(2) If a party having a right to applv for 
particulars does not do so in the trial Court, 
he cannot complain of want of particulars 
in the Appellate Court, for his failure to 
apply operates as an estoppel. ATR 19^0 
Pat 678 (680) (DB) 00 AIR 1930 Cal 621 
(621, 622) (DB). 
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(3) After filing the written statement, the Court shall fix a date for ft) recention of 

interropato ^ th ° SC poss ' ession or Power of parties, and (ii) applications 

errogatones, discovery of documents and the inspection thereof. Such applications 

Court [1-1 l-1966] tertained &ereaftCr ’ good 031156 » shown to the satisfaction of the 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65].' 

. Mysore • 

Renumber Rule 5 as R. 5 (1) and add the following as sub-rule (2) :_ 

“(2) In a, suit for infringement of a trade mark or copyright, the Court’may either on 

Rule'T oT°th° n Z/ n the ( aPPliCa “° n of party a PP'y provisions of subfile (2) of 
Rule 4 of tins Order so far as the circumstances of the case may allow" [30-3-1967] 

R. 6. Condition precedent.—Any condition precedent, the performance or 
occurrence of which is intended to be contested, shall be distinctly spewed in 

an averment fhe ° f defendant > as case may be; and, subject thereto, 

sL for^he case liK P i n “a e ° ccprrenpp of all conditions precedent neces- 
ry tor the case of the plaintiff or defendant shall be implied in his pleading. 

[R. S. C., Q. 19, R. 14.] * 

Order 6, Rule 5 — Note 2 (contd.) 

(3) Though there is no period of limita¬ 
tion for applying for particulars, the party 
seeking particulars may be expected to do 
so within a reasonable time after the neces¬ 
sity arises. Undue delay may to an extent 
go against him. (1966) 68 Pun LR 16: 1965 
Cur LJ 786. 

3. When particulars need not be given. 

— (1) Where a matter is casually stated in 
the plaint and the claim does not turn upon 
it nor is the defendant called upon to meet 
the case as regards such matter further and 
better particulars may well be refused. 1947 
Mar LR (Civ) 68 (70). 

(2) Eviction proceedings under Rent 
Control legislation — Uncontroverted plead¬ 
ings held sufficient for withholding protec¬ 
tion against eviction. AIR 1967 Cal 336 
(337): 70 Cal WN 682 (DB). 

4. Failure to give particulars after order.— 

(1) When an order for delivery of particulars 
under this rule is not obeyed, if the plain¬ 
tiff is in default the suit may be stayed, or, 
the defence may be struck out under R. 16 
if the defendant is in default. AIR 1924 All 
17 (19): 45 All 624 (DB). 

(2) The Court has even got the power to 
dismiss a suit in the case of default of a 
plaintiff to obey the order of the Court. AIR 
1958 Orissa 111 (112): ILR (1958) Cut 45 
00 AIR 1940 Nag 261 (262): ILR (1942) 

Nag 20 (DB) 00 AIR 1932 Mad 316 (318). 

(3) The Court has got the power to stay 
a suit or to strike out a defence even if such 
a condition is not added to the original 
order for delivery of particulars, and this 
power is a discretionary one. AIR 1930 Mad 
473 (475, 476): 53 Mad 645 (DB). 

(4) Application from defendant asking for 
particulars — Court passing order contain¬ 
ing default-clause, regarding 4 paras of 
plaint — Defendants' solicitor asking for 
particulars only about 2 of 4 paras — Plain¬ 
tiff complying with solicitor's demand — 

Failure to furnish particulars about other 
two paras — Dismissal on ground of non- 


compliance with order and not justified. AIR 
1964 Cal 328 (331, 332). 

(5) Plaintiff failing to furnish the further 
and better particulars of the claim or fail¬ 
ing to amend the plaint — Duty of Court 
is to adjudicate case on merits — Dismissal 
of suit under S. 151 even when it discloses 
cause of action not proper. AIR 1963 Raj 
106 (109): 1962 Raj LW 696. 

5. Amendment of further particulars. _ 

(1) Where the plaint in a suit for accounts 
a sked for full and complete accounts but the 
plaintiff in the particulars supplied under 
this rule asked for accounts only upto a par¬ 
ticular date it was held that the plaintiff 
was not entitled to claim accounting for a 
further period till the dealings between the 
parties continued unless he asked for amend¬ 
ment of his further particulars. AIR 1952 
Ajmer 13 (2) (14). 

6. Revision. — ( 1 ) A wrong decision upon 
the question whether in the circumstances 
certain particulars should be ordered or not 

^ no ^ e ,S^ S( : d under s - US. AIR 1950 

^n 14 s!e%V DB> °° Madh ® LJ 1954 

(2) Plaintiff failing to comply with order 

s uPP ] y of better particulars — Dismissal 
of suit — Order amounts to decree and is 
appealable — No revision lies. (AIR 1941 
Nag 223, Rel. on.) — Omission to prepare 
formal decree at early stage —- Not material. 
ILR (1960) 10 Raj 823. 

Order 6, Rule 6 

1. Scope. — (1) It is not necessary for a 
party to plead expressly the performance of 
a condition precedent. It will, under this 
rule, be implied in his pleading. It is for 
the other party, if he contends that there 
was a condition precedent and that it has 
not been duly performed, so say what that 
condition is and to plead its non-perform¬ 
ance. Otherwise, its due performance will 
be presumed. AIR 1953 Bom 61 (64) 00 
AIR 1924 Pat 205 (206). 

[But see AIR 1933 Cal 632 (635): 60 
Cal 733 (DB).] 
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R. 7. Departure. —No pleading shall, except by way of amendment, raise 
any new ground of claim or contain any allegation of fact inconsistent with the 
previous pleadings of the party pleading the same. 

[R. S. C., O. 19, R. 16. See Ss. 33 and 100; O. 3, Rr. 8 and 9; O. 41, 
R. 2.] 


Order 6, Rule 6 — Note 1 (contd.) 

(2) An averment as to the readiness of the 
plaintiff to perform his part of the contract 
in the plaint may be absolutely necessary in 
a suit for specific performance of the con¬ 
tract AIR 1950 Mad 693 (695). 

(3) If in a suit for specific performance of 
a contract of sale, me plaint read as a 
whole indicates that the plaintiff was always 
ready and willing to perform his part of the 
contract by keeping the money ready, the 
plaint will not be thrown out on the ground 
of absence of specific words “readiness and 
willingness" on the part of the plaintiff in 
the plaint. AIR 1954 Nag 334 (335): LLR 
(1954) Nag 866 (DB). 

(4) Where in a suit for possession the 
defendant raises a plea of part performance 
under S. 53A, T. P. Act, the absence of an 
averment in the written statement of the 
defendant that he is ready and willing to 
perform his part of the contract is not ratal. 
AIR 1956 Mad 693 (695). 

(5) Notice of suit under S. 13 (6) of 
W. B. Premises Tenancy Act XII of 1956 is 
condition precedent within this rule and 
should be implied in pleading. AIR 1967 
Cal 390 (397). 

(6) The provisions of O. 6, R. 0, show 
that it is not always for the defendant to 
take up special plea of condition precedent 
not having been fulfilled by the plaintiff 
to oust the jurisdiction of the Court. There 
are also cases where it is incumbent upon 
the plaintiff to take up a special plea to 
maintain his suit. ILR (1959) Cut 459. 

(7) It is not necessary for the plaintiff to 
plead in his plaint that he has satisfied the 
requirements of S. 69, Partnership Act. AIR 
1901 Orissa 94 (96). 

(8) Suit by landlord for eviction of tenant. 
Landlord not specifically taking in plaint, 
plea about failure by tenant to tender rent 
— But allegation in plaint regarding non¬ 
payment of rent including such plea by im¬ 
plication —- There is sufficient compliance 
with O. 6, R. 0. 1964 BLJR 59. (OVER¬ 
RULED on another point in AIR 1904 Pat 
401 (FB).) 

(9) Suit on basis of sale of occupancy hold¬ 
ing — Residence of transferee within parti¬ 
cular area, a condition precedent to validity 
of sale — Performance of condition must 
be implied in the plaint — It is for defen¬ 
dant to deny performance of said condition 
and plead all facts establishing illegality of 
sale. AIR 1901 Pat 288 (288, 289): 1901 
BLJR 121 (DB). 

(10) Written notice under Section 111 (g) 
tif T. P. Act is condition precedent — De¬ 
fendant-tenant not raising plea of want of 
notice —r Plea cannot be allowed to be 


raised in appeal for first time. AIR 1965 
Pat 156 (159) (DB). 

(11) If the plaint itself suffers from an 
infirmity in the sense that it does not con¬ 
tain a statement about the determination of 
a lease by giving the requisite notice under 
Section 106, T. P. Act then the plaintiff 
will not be entitled to a decree, AIR 1967 
Pat 35 (39). 

(12) Registration of a firm under Sec¬ 
tion 69, Partnership Act is not a part of 
cause of action — It is only procedural 
bar to the plaintiffs taking recourse to suit 
as a remedy. AIR 1961 Orissa 94. 

Order 6, Rule 7 

1. Scope and object.— (1) A statement 
made by a party to the Court is in the 
nature of a supplementary pleading for the 
purposes of this rule. AIR 1919 Mad 471 
(471) (DB) 00 AIR 1929 Oudh 204 (206, 
207) (DB). 

(2) The provisions of this rule apply also 
to minors. AIR 1937 Pat 625 (626) ° ° 
AIR 1962 Pat 159 (160). (Defendant attaining 
majority during pendency of suit — He may 
be allowed to file fresh written statement 
or amend one filed by his guardian ad litem.) 

(3) ^The words “except by way of amend¬ 
ment” in this rule cannot be construed so 
as to permit inconsistent. pleas to be ad¬ 
vanced by means of an amendment. Whe¬ 
ther a party would be permitted to amend 
his pleadings depends on Order 6, Rule 17. 
AIR 1943 Lah 159 (161, 162).°° AIR 1906 
Orissa 6 (8, 9): 32 Cut LT 930 00 AIR 1966 
Pat 383 (380, 387): I960 BLJR 571 (DB). 
(Alternative plea can be allowed at later 
stage when all materials and facts to supply 
basis for such plea are already on record.) 
00 AIR 1965 Pat 304 (305). (Proposed 

amendment not changing nature of suit _ 

Amendment to be allowed.) ° * 1965 BLJR 
105 (109). (Subsequent application by uni¬ 
versal legatee based on same facts for let¬ 
ters of ad m i n istration does not amount to 
S 16 ” of plaint.) 00 AIR 1903 Andh 

< 1962 > 2 Andh WR 119 (DB). 

Toe exception contained in this rule 
allows an amendment of the previous plead¬ 
ings of a party but does not allow amend- 
me ij°L ^ subsequent pleadings which 
would have the effect of converting that 
subsequent pleading into a pleading which 
if originally pleaded would have infringed 

fR 1947 Bom 149 (151). & 

(o; A party does not have a right to 
amend a previous pleading without the per- 

?L tfje Court. AIR 1961 Him 

S fn\i 47, 48) J , Off the plaint is allow- 
ed to be amended after the filing of the 

by ^ defendant the 
statement that may be 
filed by the defendant after the amendment 
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R. 8. Denial of contract.—Where a contract is alleged in any pleading, a I 

bare denial of the same by the opposite party shall be construed only as a denial 

in fact of the express contract alleged or of the matters of fact from which the 

same may be implied, and not as a denial of the legality or sufficiency in law of 
such contract. 

[R. S. C., O. 1 9, R. 20.] . 

Order 6, Rule 7 — Note 1 (contd.) 
of the plaint should be confined and limited 
to the amended portion of the plaint only.; 

[But see AIR 1966 Punj 162 (164, 165): 

67 Pun LR 335. (AIR 1961 Him Pra 46, 

DISSENTED FROM.)] 

2. New ground of claim or defence.— (1) 

Where a plaint is defective, it cannot be 
supplemented by a subsequent statement. 

AIR 1945 Pat 92 (94) 00 1902 All WN 35 
(38) (DB). 

(2) Where the issue framed is sufficiently 
wide to cover the case newly set up by the 
defendant and all the documents relating 
to it are before the Court so that no pre¬ 
judice could be caused to the plaintiff, the 
Court may dispose of the case on such new 
plea. AIR 1948 Oudh 307 (319, 320): 22 
Luck 522 (DB) 00 AIR 1961 Cal 620 (622): 

II-R (1962) 1 Cal 118. 

(3) Issue involving allegation of fraud will 
not be allowed to be raised, if not found 
on pleadings. AIR 1965 Pat 279 (283) (DB). 

(4) Where the defendant seeks to amend 
liis defence by adding a new ground and 
die plaintiff consents to such amendment 
on condition of his being permitted to file 
a reply he can raise by such a reply a 
v‘ \v ground to meet the amended defence. 

AIR 1950 PC 39 (41). 


(5) There is no provision in the Code to 
enable the Court to permit the substitution 
in toto of one written statement for an¬ 
other already filed. AIR 1950 Mad 46 (47). 

3. Inconsistent allegations.— (1) A party 
cannot in subsequent pleading make any 
allegation inconsistent with what he has 
alleged originally. (1851) 5 Moo Ind App 
271 (290) (PC) 00 (1966) 2 Mad LJ (SC) 92 
(96, 97): (1967) 1 Andh LT 40: (1966) 2 SCJ 
789. (New plea of fact not set up in plaint 
cannot be raised in appeal.) 00 AIR 1966 
Ker 96 (97): (1965) 2 Ker LR 315 (FB) oe 
AIR 1968 Andh Pra 291 (292) 00 AIR 1968 
I and K 2 (5): 1967 Kash LJ 392 (DB) 00 
AIR 1968 Pat 203 (205): 1968 BLTR 619 
(DB). (Plaintiff cannot found his claim in 
Second Appeal on a cause of action at va¬ 
riance with the plaint.) 00 AIR 1967 Ker 
88 (90): 1966 Ker LT 665 (DB) 00 AIR 
1967 Madh Pra 280 (283): 1967 MPLT 499 
(DB) 00 AIR 1966 Orissa 150 (156): (1966) 
8 OJD 249. (Plaintiff cannot raise new 
ground in appeal.) 00 AIR 1966 Pat 97 
(] () l): ILR 45 Pat 1019 (DB). (Departure 
from pleading in appeal cannot be allow¬ 
ed.) 00 AIR 1965 Ker 203 (205): 1964 Ker 
LJ 539 (DB) 00 AIR 1961 Him Pra 46 
(48). (Amendment of written statement with¬ 
out leave of Court — Inconsistency with 
previous written statement — Court can 
ignore the amendment.) 


[See also 1966 Ker LJ 1076 (1079): 1966 
Ker LR 603 00 69 Punj LR 98 (106, 107): 

M l ITJ 628 (DB). (Affidavit allowed to 
ed after original petition to elaborate 
law points in petition — So far as affidavit 
introduces new points not covered by ori¬ 
ginal writ-petition it must to that ex¬ 
tent, be ruled out.)] 

[But see (’13) 21 Ind Cas 81 (82) (All).] 

(2) While disposing of an application for 
amendment of a written statement raising 
a plea inconsistent with an earlier admission 
in the Original written statement the Court 
should be liberal in allowing amendments 
when earlier admission mignt have been 
made by mistake. 81 Mad LW 15 (17): 
(1968) 1 Mad LJ 390. 

(3) Suit for recovery of possession of pro¬ 
perty from lessee and declaration of title 
— Defendant originally pleading that suit 
was not maintainable without impleading 
co-sharers — Subsequently defendant filing 
petition under Order 8, Rule 9 for per¬ 
mission to file additional statement on 
ground that he had purchased suit pro¬ 
perty from one of co-sharers, subsequent 
to plaint. 

Held, additional statement should be filed. 
AIR 1965 Mad 9 (10): 77 Mad LW 476. 

(4) Where both parties understand the 
real point in issue and give evidence, the 
fact that a pleading subsequnent to the 
plaint and the evidence is at variance with 
the original pleading is immaterial. AIR 
1914 All 479 (481). 

Order 6, Rule 8 — Note 1 

(1) The party denying merely factum 
of contract and not alleging its un¬ 
enforceability' in law must be held bound 
by the pleadings and be precluded from 
raising the illegality or validity of the con¬ 
tract. AIR 1954 SC 165 (168, 169): 
1954 SCR 958. (AIR 1952 Pat 393, REVER-* 
SED.) 00 1960 MPLJ 673 (676, 677): 1960 
Jab LJ 706. 

(2) Where the defendant disputes the, 
legality or sufficiency in point of law 
of the contract set up by the plaintiff, he 
must plead specifically the grounds of his 
objection. AIR 1932 All 199 (202, 203): 53 
All 963 (DB). 

(3) No court will enforce an illegal con¬ 
tract, if the illegality is duly brought to 
the notice of the Court and if the person 
invoking the aid of the Court is" him'self 
implicated in the illegality. AIR 1955 Vindh 
Pra 31 (32) 00 1954 Raj LW 423 (426) °* 
AIR 1933 Mad 187 (189). 

(4) Objection as to illegality of contract 
not raised in pleading — It is open to the. 
appellate Court even without • a pleading 
to consider the question whether the agree- 
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R. 9. Effect of document to be stated. —-Wherever the contents of any docu¬ 
ments are material, it shall be sufficient in any pleading to state the effect thereof 
as briefly as possible, without setting out the whole or any part thereof, unless the 
precise words of the document or any part thereof are material. 

[R. S. C., O. 19, R. 21.] 

R. 10. Malice, knowledge, etc.—Wherever it is material to allege malice, 
fraudulent intention, knowledge or other condition of the mind of any person, if 
shall be sufficient to allege the same as a fact without setting out the circumstances 
from which the same is to be inferred. 

[R. S. C., O. 19, R. 22; See Rr. 2 and 4 above.] 


Order 6, Rule 8 — Note 1 (contd.) 
ment relied on in the case is immoral. AIR 

1959 Andh Pra 370 (376, 377) (DB) 

(5) Contracts contended to be void under 
Section 23, Contract Act — Point not taken 
in written statement but borne out by facts 
— Court must consider contention. AIR 

1960 Andh Pra 190 (191). 

(6) If a written statement contains an 

admission of certain facts favourable to 
plaintiff but contains a denial of other facts 
favourable to him the plaintiff must take 
not only the first set of facts as truly stated 
but also the second set of facts. AIR 1967 
Cal 294 (309). * 

(7) Denial of contract — Plea not taken 
in the written statement — It cannot be 
raised during reply argument in appeal. 
AIR 1969 Tripura 26 (28). 

(8) If the matter is clear and the illegality 
of- the transaction is not required to be 
pleaded or proved as part of the cause of 
action and the plaintiff recanted before the 
illegal purpose was achieved then unless it 
be of such a gross nature as to outrage the 
conscience of the Court, the plea of the 
defendant should not prevail. AIR 1960 SC 
213 (216, 217): (1960) 1 SCR 861. 

Order 6, Rule 9 — Note 1 

(1) Averment in written statement that a 
protest note by godown keeper mentioned 
circumstances in which loss occurred — 
Protest note not part of written statement. 
AIR 1967 Assam 74 (76): ILR (1964) 16 
Assam 395 (DB). 

(2) Election petition — Plea of corrupt 
practice of hiring or procuring motor cars 
to carry voters — Particulars of cars and 
voters given — Connection of candidate 
with use of cars sufficiently pleaded — As 
to who hired or procured cars is matter of 
evidence. AIR 1969 SC 692 (694). 

Order 6, Rule 10 — Note 1 

(1) Where a certain condition of mind 
such as insanity is relied on by a party 
for his claim or defence he must allege it 
as a fact in his pleading and where he 
does not do so, and the fact of 'he existence 
of such state of mind is only brought out 
in the evidence, the Court should not act 
on such fact. AIR 1938 Mag 204 (208). 

(2) Where* a mistaken bona tide belief 
and good faith are the grounds for apply¬ 


ing the rule of equitable subrogation, they 
must be distinctly alleged in the pleadings 
and proved. AIR 1931 Mad 110 (113). 

(3) Wdiere the plaintiff alleges mala fides 
and attacks a certain order by the Collector 
on the ground that it is made for a collateral 
purpose, the plaintiff is relying on the state 
of mind of the Collector and it is not neces¬ 
sary for him to set out the particulars. AIR 
1951 Bom 72 (77) (DB). 

(4) Where there is fraud there is no room 
for the doctrine of acquiescence to operate 
which is only a form of estoppal. AIR 1930 
Cal 678 (684). 

(5) Bias must be pleaded and proved 
AIR 1957 Mad 623 (626) (DB). 

(6) Failure to take plea in written state¬ 
ment — Failure also to take objection to 
vagueness of notice and allegation of malice 

— Objection raised in second appeal before 
High Court — Party will not be allowed to 
do so. AIR 1962 All 233 (237). 

(7) Negligence not correlated to state of 
mind — Particulars of negligence are neces¬ 
sary in plaint. AIR 1966 All 333 (335) = 
ILR (1965) 2 All 127. 

(8) Damages for malicious prosecution — 
Suit for — Acquittal in criminal case itself 
not ^ sufficient — Independent inquiry by 
Civil Court necessarv. (1968) 14 Law Rep. 
360: (1968) 1 Mys LJ 488. 

(9) The Court hesitates to attribute 
mala fides to any one and particularly to 
statutory bodies excepting on convincing 
grounds. The party who alleges mala fides 
carries the burden of proving it. In his 
pleading he must set out the particulars 
and substantiate the same bv satisfactory 
evidence. (1965) 2 Mys LJ 365: (1965) 4 
Law Rep 58 (DB). 

(10) Suit for compensation — Negligence 
on part of Railway Administration alleged 

— Burden of proof on plaintiff — Loss due 
to deviation in agreed route — Held what 
was in issue \va« not state of mind but 
breach of contract and hence mere allega¬ 
tion of negligence or misconduct was not 
sufficient in notice under Section 80 Civil 
P. C. AIR 1966 All 333: ILR (1965)' 2 All 
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R. 11. Notice.—Wherever it is material to allege notice to anv ner^nn nf 
any fact, matter or thing, it shall be sufficient to allege such notice as a fact, unless 

^ch nTHc 0 /,^ 6 r CiS f te T ° f SUCh ° r circumstances taf 3 

sucn notice is to be inferred, are material. # 

[R. S. C., O. 19, R. 23; See S. 80.] 

R. 12. Implied contract, or relation.—Whenever any contract or any relation 

otW^v£ ai f y perSOns “ to be from a series of letters or conversations or 

contmct or^r number of circumstances, it shall be sufficient to allege such 
nr l relation as a fact, and to refer generally to such letters, conversations 

so ^ CGS wlthout 1 settin S * em out in detail. And if in such case the person 

one P * ^nh^ eS1Te v r\°Z ely m ** altern ative upon more contracts or relation^ than 
native 1 ° pbed from such cecums tances, he may state the same in the alter- 

[R. S. C., O. 19, R. 24.] ‘ 

rr, R ' r 3 ‘r law.—Neither party need in any pleading allege any 

matter of fact which the law presumes in his favour or as to which the burden 

ot proot nes upon the other side unless the same has first been specifically denied 
(e. g., consideration for a bill of exchange where the plaintiff sues only on the bill 
and not tor the consideration as a substantive ground of claim.) 

[R. S. C., O. 19, R. 25.] 


14 / , Plea ^i ng *? hf Every pleading shaU be signed by the party 

his pleader (if any): Provided that where a party pleading is, by reason of 
absence or for other good cause, unable to sign the pleading, it may be signed by 
any person duly authorized by him to sign the same or to sue or .defend on his 


See S 1 2 82 fcl SS 20 ]’ U5: 1877 ’ SeCt *° n 51; 1859> S ‘ 27 ' R - S - C - °- 19 > Rule 4; 


Order 6, Rule 11 — Note 1 

(1) Where in suit for eviction, the plain¬ 
tiff neither alleges notice to terminate 
tenancy as contemplated by Section 106, 
T. P. Act nor proves it such a suit has 
to be dismissed. 1968 BLJR 847 (DB). 


(4) Indian Muslims — Presumption Is that 
Hanafi Law applies — Where deviation 
therefrom is sought to be relied on, it must 
be pleaded and proved as a fact. AIR 1967 
Kerala 78 (79): 1966 Ker LT 445. 


(2) As regards suit against Government or 
public servant, see Notes under Section 80, 
Civil P. C. 

Order 6, Rule 13 

1. Presumption of law.— (1) A party 
need not plead that which the law pre¬ 
sumes in his favour. (’43) 1943 Nag L Jour 
148 (149). 

(2) Where the plaintiff institutes a suit 
for declaration of his title to the religious 
office by virtue of a gift by the last holder, 
he must plead and prove the custom of 
alienability of such office, in the first in¬ 
stance. If he does not so plead or prove, 
the presumption of law holds the field. (*50) 
AIR 1956 Pat 345 (347) (DB). 

(3) When law raises a presumption that 
the result of the election has been material¬ 
ly affected as a result of candidate having 
been kept out of the arena of election, it is 
not necessary to allege in the petition that 
the result of the election of the successful 
candidate was materially affected by non- 
compliance of the provisions of the Act or 
Rules. ILR (1907) Guj 76 (96, 97): (1967) 8 
Guj LR 9. 


Order 6, Rule 14 

1. Pleading to be signed.— (1) The ob¬ 
ject of requiring every pleading to be sign¬ 
ed by the party is to prevent, as far as 
possible, disputes as to whether a suit was 
instituted with the plaintiff’s knowledge and 
authority. AIR 1925 Sind 275 (278) 00 
AIR 1968 Assam 57 (59) 00 1960 Ker LT 
731 (734, 735). (Application for amendment 
°f plaint is not a pleading —- Omission of 
plaintifFs signature can be cured later on.) 

(2) There is no difference between vaka- 
lats. affidavits and pleadings as to the pro¬ 
cedure by which they can be' signed. AIR 
1928 Mad 175 (176): 51 Mad 242 (DB). 

2. Signature by persons duly authorised. 
—(1) There is nothing in law to prevent a 
corporation from suing by its agent as pro¬ 
vided by O. 3, R. 1 Civil P. C. Order 29, 
R. 1 is only permissive and does not preclude 
a corporation from taking advatage of O. 3, 
R. 1 and O. 6 R. 14 and having its plead¬ 
ings signd by a duly constituted agent. AIR 
1957 Ker 164 (165) (DB) 00 (I960) 08 Bom 
LR 868 (870): 1967 Mah LJ 112. 

(2) In a suit filed by juristic or corporate 
bodies in order to prove that the plaint 
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HIGH COURT AMENDMENT 

Mysore 

In O. VI, R. 14, renumber existing R. 14 as R. 14 (2) and insert the following as 
•ub-rule (1) to Rule 14. - 

, 0) Every pleading shall contain the party’s full address for service, that is to say, 

full address of his place of residence as well as place of business, if any, in addition 
to his pleader’s address for service as required by Rule 32 of Order V of this Code 
Such address for service furnished by the party, unless a change therein has been 
notified to the Court by filing a memorandum to that effect, shall be presumed to be 
his conrect address for service for purposes of the suit, any appeal or revision or other 
proceeding directed against the decree or order passed in that suit. When a memorandum 
of change of address is filed by any party, a note to that effect shall be made in the 

cause title of the pleading and if the pleading happens to be the written statement also 
in the cause title of the plaint [30-3-1967]. 

Order 6, Rule 14 — Note 2 (contd.) 
was duly and properly signed, it is neces¬ 
sary that the plaint should state that the 
person who actually signed it was duly 
mthorised to do so. AIR 1955 Bhopal 18 


autt 

(19), 

(3) The question as to when a person 
can be said to be duly authorised by the 
party depends upon the circumstances of 
each case. AIR 1943 Cal 13 (15) 00 AIR 

14 ? 5 ?144) °° (1911) 10 Ind Cas 

(Lah) ->-> AIR 1961 Bom 292 
(298): 02 Bom LR 251 (DB). (Managing 
director having authority under Articles of 
Association to institute suits — Plaint sign¬ 
ed by Managing Director or by person oral¬ 
ly authorised by him is valid.) 

(4) Where a document authorising the 
mulch tar-i-am of the party to sign the plead- 

g_ also states that the party generally re¬ 
mains away on business, the Court may per- 
muk toaM-am to sign the pleading 
6 « r ^S nd *at the party for good cause 
J e to the pleading, 

the ™^L d ° eS n °u re 9 uire any proof that 
the a hsent or unable to sign 

the nU?® at I^riicular time when 

/T^ g AIR 1967 All 487 

152 iqpo^l J 963 Madh Pra 151 

?°- d .£ er ifying plaint though 
fe^? a ^ Ure J :>y plaintiff not impossible — De¬ 
tect can be remedied at later stage.) 

> • 

pleadin 8 signed by an unauthorised 
person is not ^ahd. But in such a case, the 
^ourt may permit the party himself to sign 
M 12 ,) 16 IncT Cas 255 (256) (DB) 
1922 Bom 113 (113): 46 Bom 
19ftK P?* •• n* (1968) 1 Punj 324 (327): 

1Q 41 °° AIR 1 Q62 Ker 
19 (20, 21): 1961 Ker LT 182. (But suit 

^cxecognised agent must have been in- 

) W ^ knowledge and authority of 

( 6 ) The proviso to this Rule does not ap- 
P 1 ^ .*L° case of party permanently residing 
outside the Country but only where absence 

KerLT° r i82 AIR 1962 Ker 19 (20): 1961 
[Vol. 3.] 3 A. M. 14 


3. Omission to sign pleadings — Effect. 
—(1) An irregularity in the signature or 
verification of a plaint is a mere defect of 
procecW and does not affect the jurisdic- 

Court. AIR 1956 Hyd 133 (135)- 
ILR (1956) Hyd 514 (DB) 00 AIR 1941 M a£? 

mi %°jr i98 i cur ¥u 184 - 69 p “ LR 

(PJeading not signed by party _ Sub¬ 

sequent signature cannot date back from 
earlier date on which unsigned pleading 
was signed.) 0 AIR 1964 All 19 (20) (DB) 
(Verification of application for grant of per¬ 
mit under Motor Vehicles Act stands on dif¬ 
ferent footing than a plaint.) 00 AIR 1961 
292 (296, 299, 300): 62 Bom LR 251 

DB). (Defect can be cured even after limi- 
ration.; 

(2) An omission or mistake in the signa¬ 
ture is not fatal to the suit but is caplble 
of being cured by appropriate amendments 
AIK 1956 Hyd 133 (1355: ILR $956^ Hyd 
ol4 (DB) AIR 1948 Mad 369 (371) (DB) 

10 9 9 1l2) Na8 m 59 9- 160) °° ILR (1960 

10 Raj 9 ( 12 ). (Pleadings not signed _ 

Amendment should be allowed ) 

All WR (HC) 564. 

[But see AIR 1950 Bom 130 (133).] 

(3) In fact the proper course is not to 

d,s ™* s , th . e . sult ° r reject the plaint but 
to get plaint amended. AIR 1956 H vr l 100 

(135): ILR (1956) Hyd 514 (DB) ••flftom 
18 All 396 (399. 400) (SB) AIR ( 1915 
Cal 444 (448) (DB). 00 AIR 1968 Cm ecq 
(55).) (lm p r°p er verification of election peti- 

[But see 1894 All WN 95 (95, 97) 1 

(4) An objection, if not taken by the 
fendant at the earliest possible opportu 

mty, cannot be allowed to be raised for the 
first time m appeal. (1900) 22 All ^ /«l e 

64) (DB) •• AIR 1920 Pat 636 (63«f 

° AIR 1929 Mad 790 (791) °° (IQ,??^ 
Nag LR 33 (35). J U911) 7 

ir Wb f r . e several persons institute a suit 

WR (HC) 693: 1969 All LJ 59 . 1968 Ail 


de 
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HIGH COURT AMENDMENTS 

Rule 14A 

Assam and Nagaland - 

Same as that of Calcutta.—Assam High Court Order, 1948 and Act 27 of 
S. 15 [1-12-1963]. 

Calcutta : Andaman and Nicobar Islands %■ ■■ 

Insert the following : 


1962, 


Every P* ea dmg when filed shall be accompanied by a statement in a 
prescribed form signed as provided in Rule 14 of this Order, of the party's address for 
seivice. Such address may from time to time be changed by lodging in Court a form duly 
fined up and stating the new address of the party and accompanied by a verified petition. 
The address so given shall be called the registered address of the party and shall until 
duly changed as aforesaid, be deemed to be the address of the party for the purpose of 
service of all processes in the suit or in any appeal from any decree or order therein 
made and for the purposes of execution, and shall hold good subject as aforesaid for a 
period of two years, after the final determination of the cause or matter. Service of any 
process may be effected upon a party at his registered address in like manner in all res¬ 
pects as though such party resided thereat" [25-7-1928]. 

Orissa 

Same as that of Calcutta except the words “when filed”, appearing in the first line 
oi Rule 14A of Calcutta, are to be deleted [7-5-1954]. 

R. 15. Verification of pleadings.—( 1 ) Save as otherwise provided by any 
law for the time being in force, every pleading shall be verified at the foot by the 
party or by one of the parties pleading or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the case. 

(2) The person verifying shall specify, by reference to the numbered para¬ 
graphs of the pleading, what he verifies of his own knowledge and what he veri¬ 
fies upon information received and believed to be true. 

(3) The verification shall be signed by the person making it and shall state 
the date on which and the place at which it was signed. 

[1882, Ss. 51, 52, 115; 1877, Ss. 51, 52; 1859, S. 27.] 


ORDER 6, RULE 15 — SYNOPSIS 

1. Scope and object. 

2. Who can verify pleadings. 

3. Mode of verification. 

4. Effect of defective verification. 

5. Omission to verify. 

1. Scope and object. — (1) The Court is 
bound to see in every case that the plead¬ 
ings are verified in the manner prescribed 
and that the verifications are not treated as 
mere formalities. AIR 1914 Low Bur 198 
(199) 00 AIR 1930 Nag 152 (152). 

(2) In the case of pardanashin ladies, 
their pleadings will not be accepted as 
satisfactory proof of the contents thereof 
unless it is strictly proved that the pleadings 
were read out and explained to them. AIR 
1916 PC 27 (34): 43 Ind App 212. 

(3) A contentious probate proceeding 

should take the form of a suit, and should 
be verified by the parties. AIR 1924 Rang 
273 (274) (DB). . ’ 

(4) This Rule applies to election petitions 
under Representation of the People Act, 
1951. AIR 1955 SC 610 (615): 1955-2 
SCR 428 00 AIR 1954 Mad 336 (338, 339) 
00 (1959) 63 Cal WN 175 (179). 


(5) Petition under Ss. 397 and 398, Com¬ 
panies Act (1956) has to be verified as 
indicated in O. 6, R. 15. (1964) 68 Cal WN 
163 (168). 

(6) Under Section 16 of the Territorial 
Councils Act the District Judge is not de¬ 
barred from permitting alteration or amend¬ 
ment of the election petition, under Order 
6 , Rule 17, C. P. Code, and of the verifica-* 
lion under O. 6, R. 15. The provisions of 
the C. P. Code apply to the trial of an elec¬ 
tion petition, under the Territorial Councils 
Act, not only in respect of the matters cover¬ 
ed by Rules 70, 71, 72, 75 and 79, but all 
matters raised at the trial. AIR 1958 Him 
Pra 26 (27, 28, 29). 


2. Who can verify pleadings. — (1) It is 
open to the opposite party to insist on the 
party himself verifying the pleading in im¬ 
portant cases. (1887) 9 All 505 (507, 508) 
(DB) 00 (1882) 8 Cal 885 (887) (DB) 00 
(1881) 6 Cal 268 (270). 


(2) In order to comply with the rules 
regarding verification contained in O.. 6, 
R. 15, it is not sufficient that the plaint is 
verified by someone authorised by the 
plaintiff. It must be verified by the plaintiit. 
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HIGH COURT AMENDMENTS 
Bombay: Dadra and Nagar Havelia 

(i) In sub-rule (1) of Rule 15, in so far as it applies to die Bombay City Civil Court, 
there shall be substituted a comma for the full stop, and the following shall be added 
at die end of the sub-rule :— 

^within the local jurisdiction, before one of the officers of the Court empowered 
to administer oath, and elsewhere in India, before the officer indicated by 
Section 139 of the Code" [16-8-1948]. 

(ii) In sub-rule (1) of R. 15 substitute a colon for the full stop at the end and add 
the following proviso, thereafter. 

"Provided that in respect of pleadings to be filed in the Bombay City Civil Court 
such verification shall, within the local jurisdiction of the Court, be • made before one 
of the officers of the said Court empowered to ad min ister oath and elsewhere, before any 
officer mentioned in S. 139 of the Code of Civil Procedure, 1908" [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

For sub-rule (1) substitute the following: 

“Save as otherwise provided by any law for the time being in force, the facts stated 
in every pleading shall be verified by solemn affirmation or on oath of the party or of 
one of the parties pleading or of some other person proved to the satisfaction of the 
Court to be acquainted with the facts of the case, before any officer empowered to 
administer oath under Section 139 of the Code" [27-9-1961]. 

Patna 

For sub-rule (1) substitute the following :— 

“Save as otherwise provided by any law for the time being in force, the facts 
stated in every pleading shall be verified by solemn affirmation or on oath of the party 
or of one of the parties pleading or of some other person proved to the satisfaction ol 
the Court to be acquainted with the facts of the case, before any officer empowered to 
administer oath under Section 139 of the Code" [27-9-1961]. 


Order 6, Rule 15 — Note 2 (contd.) 
or one of the plaintiffs, or by some other 
person proved to the satisfaction of the 
Court to be acquainted with the facts of 
the case. AIR 1961 Bom 292 (299): 62 Bom 
LR 251 (DB). 

(3) Where the plaint contains serious al¬ 
legations of fraud, falsification of account, 
culpable negligence, etc. against the defen¬ 
dants and the verification is sought to be 
made by an agent under a power of attorney 
by merely putting on record the power of 
attorney, it is wholly insufficient for the pur¬ 
pose, as the plaintiff*s agent simpliciter hold¬ 
ing an authority to sign the verification under 
the power of attorney would be incompetent 
to verify the plaint. AIR 1958 Cal 104 
(104, 105) (DB). 

(4) Where there are several plaintiffs, 
verification by one of them is enough. AIR 
1951 Pat 323 (324) (DB) 00 AIR 1950 Ajmer 
30 (30). 

(5) The competence of the officer to 
verify the plaint must he supported by an 
affidavit. ILR (1962) 2 Cal 187 00 (1965) 
69 Cal WN 325. (Writ petition verified on 
behalf of corporation, person verifying must 
file an affidavit of fitness or of competency 
along with the pleading or petition.) 

(6) The word ‘acquainted’ contemplates 
personal acquaintance or at any rate some¬ 
thing more than mere instructions received 
by counsel from a client. 1967 All WR (HC) 
475. 


(7) Deputy Secretary of Board of Secon¬ 
dary Education is a person acquainted with 
the facts and proceedings relating to suit 
bv the Board and is competent to verify the 
plaint and affirm affidavit and other docu¬ 
ments to be filed in Court. (1966) 70 Cal 
WN 1130. 

(8) Application for execution of decree ' 
can be signed by an authorised agent. (1966) 
68 Bom LR 868: 1967 Mah LJ 112. 

(9) Suit by firm — Person with power of 
attorney from manager of firm can verify 
AIR 1961 SC 325 (330): (1961) 1 SCR 982! 

3. Mode of verification. — (1) A verifica¬ 
tion in the form “the contents of the plaint 
are true to the best of my knowledge and • 
belief” is not in strict compliance with Code 
though it substantially complies with it AIR 
1949 Ajmer 37 (38) 00 (1896) 18 All 396 
(398) (SB) 00 (1892) 15 All 59 (60) (SB). 

(2) A verification is not faulty in form 
merely because it does not state the source 
of the information. AIR 1934 Cal 632 (632) 
(DB). 

(3) Where the allegations in an election 
petition under the Representation of the 
People Act, 1951 purport to be based on in¬ 
formation and the verification clause refers 
to the entirety of the petition and the at¬ 
tached schedule, absence of enumeration of 
the various paragraphs therein as having 
been based on information cannot be consi¬ 
dered to be a defect. AIR 1955 SC 610 (615): 


4-5] 
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° r 5 *er 6 RuJe 15 — Note 3 (contd.) 

1955-2 SCR 428 00 AIR 1964 J. ad K 88 

i 9 ? 4 Ka f h LJ 335 (AIR I955 * SC 

010 , Rel. on.) 

(4) The necessity for making reference to 
the paras in an election petition would arise 
only when some paras have to be verified 
on the basis of personal knowledge and others 
upon information received and believed to 
he true. But where the petitioner has veri- 
bed the whole body of the petition with 
reference to his own knowledge non-refer¬ 
ence to paras is not improper. AIR 1968 
Goa 53 (55). 

fS^e 1966 Cur LJ 318 (Punj). (Person 
verifying written statement must specify 
w hat he verifies of his own knowledge ana 
what he verifies upon information received 
and believed to be true.) ] 

(5) The term “any law” in O. 6 , R. 15, 
will also include the special law or proce¬ 
ss prescribed in O. 27, R. 1. Therefore 
venfacation of written statements filed on be- 
ha 1 * of th e Government, done according to 
O. 27, R. 1, Civil P. C. is valid and the 
procedure prescribed in O. 6 , R. 15 (Patna 
amendment) need not be resorted to. AIR 
1967 Pat 295 (297). 

( 6 ) Allegation in petition under S. 397 or 
S. 398, Companies Act — Deponent ran 
verify petition on information received by 
him and believed to be true. 68 Bom LR 
431: (1966) 1 Com LJ 42 (DB). 

(7) Vagueness or lack of particularisation 
of averments is not to be judged by read¬ 
ing relevant pleadings in petition with coun¬ 
ter pleadings in written statement. AIR 1965 
All 552 (558) (DB). 

4. Effect of defective verification. — 

( 1) A defect in verification can be cured by 
amendment at any stage of the suit. AIR 
1952 Ajmer 44 (1) (44) 00 AIR 1949 All 499 
(500, 501) 00 AIR 1940 Cal 385 (388) 00 
AIR 1968 Goa 53 (55). (Improper verifica¬ 
tion of election petition.) ° ° AIR 1963 Madh 
Pra 151 (153): 1962 Jab LJ 593. (Plaint 
signed and verified by Mukh tiar, though 
signature by plaintiff not impossible.) 00 AIR 
1961 Bom 292 (299): 62 Bom LR 251 (DB). 
(Even after limitation.) ° ° ILR (1960) 10 
Raj 9 00 AIR 1959 Cal 642 (646): ILR 
(1960) 2 Cal 1. 


°° (1901) 5 Cal WN 
mn/ 98 , AIR 1967 All 487 (488). 

(Where defendant admits claim, defect of 
verification by Mulchtiar is cured) 

LSee however AIR 1949 Ajmer 37 (38).] 

(4) In the case of an election petition 
under die Representation of the People Act 
it would be a wrong exercise of discretionary 
power to dismiss an application on the sole 
ground of absence of the date of verification 
the applicant should normally be called upon 
to remove the lacuna by adding a supple- 

”955S y SCR^^8 0n ' 1955 610 

[See also 1965 Cur LJ 228. (Election under 
i^m jab Gram Panchayat Act) 00 IQflS 
BLJR 86. (Election petition nSt'verified n 
requ^edunder R. 75 (1) of Bihar Pancha- 
vat Election Rules 1959 — Amen dmen t nnn 
be allowed by the Tribunal.)] 

(5) Verification of a petition required 
under Sec. 281, Succession Act, is similar to 
venfacabon required "of pleadings under 

6, R. 15, C. P. C. Omission to verify 
or defective verification of, a pleading is a 
mere irregularity within Sec. 99, C. P. C 
An omission to verify, or a defective verifi¬ 
cation of, a petition for probate cannot have 
a more serious effect than that of a plaint 
AIR 1958 All 829 (330). P • 

(6) Application under S. 54 of Motor 
Vehicles Act for grant of permit — Form 

of declaration prescribed by rules _ Form 

consisting of two parts — First part is 
similar to verification of plaint —, Failure to 
sign declaration —- Such failure in respect 
of second part of declaration is matter of 
substance — Tribunal can in such case re- 

(2of (DB)^ 8 ° f permit * ^ 1904 All 19 

5 Omission to verify. — (l) The want of 
verification does not have the effect of mak- 
rng the plaint void. It does not affect the 
merits of the case, and can be rectified by 
permitting the party concerned to make good 
the deficiency by amending the pleadings 

t9a 6 ’ R * 17 of ^ Code. Madh B LJ 
1955 HCR 1771 (1772) 00 AIR 1950 Mvs 

70 (78): ILR (1951) Mys 126(TDB) ATR 

^J? 07 ^ 512 ^* 54 All 57 (SB) 00 AIR 

J 904 (166): ( 1964 ) 1 Andh 

WR 89 (DB). (Election petition.) 


(2) Defect in verification of winding up 
petition under R. 21 of Company (Court) 
Rules, 1959 is not a mere irregularity — 
Leave cannot be granted to reverify the 
petition. AIR 1968 Cal 388 (391): 70 Cal 
WN 852. 

[See however AIR 1950 Bom 130 (134) 
00 (1905) 2 Cal L Jour 11 (14) (DB).] 

(3) A defect in verification is not a ground 
for interference in appeal under the provi¬ 
sions of S. 99 of the Code. (1896) 18 All 


[See also AIR 1968 Punj 292 (292): 69 
Pun LR 971. (Written statement filed by 
objections is not proper in the eye of law 

if not verified and supported by affidavit) ] 

% 

(2) The amendment may be made even 
though the period of limitation may have 
expired on the date of verification. AIR 1926 
Lah 82 (82) 00 AIR 1964 Andh Pra 164 (166): 
(1964) 1 Andh WR 89 (DB). (Election peti¬ 
tion.) 00 AIR 1961 Bom 292 (299): 62 Bom 
‘ LR 251 (DB). 
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R. 10. Striking out pleadings.—The Court may at any stage of the proceed¬ 
ings order to be struck out or amended any matter in any pleading which may be 
unnecessary or scandalcnls or which may tend to prejudice, embarrass or delay the 
fair trial of the suit. 

[R. S. C., O. 19, Rule 27; Cf. 1882, S. 116; See O. 6, Rules 2 and 17..] 


SYNOPSIS 


ORDER 6, RULE 16 •- 

1. Scope and object. 

2. “Unnecessary.” 

3. “Scandalous.” 

4. “Or which may tend to prejudice, em¬ 

barrass or delay the fair trial.” 

5. Matter may be struck out or amend¬ 

ed at any stage of the proceeding. 

. 6. Power of the Appellate Court to ex¬ 
punge matters. 

1. Scope and object. — (1) This rule en¬ 
ables a party to apply to strike out, or com¬ 
pel the amendment of, the whole or any 
part of his opponent’s pleadings which may 
be unnecessary or scandalous, or which may 
tend to prejudice, embarrass or delay the fair 
trial of the action. AIR 1955 SC 610 (618): 
1955-2 SCR 428 00 ILR (1953) Mys 591 
(596)« 

[See also AIR 1961 Him Pra 46 (48). 
(Amendment of written statement without 
leave of Court — Inconsistency with pre¬ 
vious written statement — Court can ignore 
the amendment even iF O. 6 , R. 16 is inap¬ 
plicable to the case.) ] 

(2) The right of the plaintiff of basing his 
claim for relief in the suit on two alternate 
titles is subject to this rule. AIR 1955 Trav- 
Co 134 (137) (DB). 

(3) The Court may suo motu strike out or 
amend such matters in such manner and on 
such terms as it thinks just. AIR 1918 Mad 
681 ( 686 ): 40 Mad 365 (FB) 00 (1967) 33 
Cut LT 1056: ILR (1966) Cut 926. (Court 
not having jurisdiction to grant alternative 
rehet may delete the alternative prayer.) 

(4) The power under this rule should be 
exerdsed with great care and caution. AIR 
1951 Nag 412 (413): ILR (1951) Nag 496 
00 AIR 1925 Cal 860 (861) (DB). 

(5) A written statement ought not to be 
struck out unless it is clear beyond all rea¬ 
sonable doubt that the allegations in it are 
such as cannot afford a defence to the action, 
and which, if not struck out, would un¬ 
necessarily delay the suit. AIR 1951 Nag 
f 12 (413): ILR (1951) Nag 496 00 AIR 
1925 Cal 860 (861) (DB). 

( 6 ) T° the trial of an election petition by 
an Election Tribunal under the Representa- 
bon of the People Act, 1951 the provisions 

au 9b* 6 /JJas 16 ’ C P< C * a PP ] y- AIR 1958 
AH 596 (600): ILR (1958) 1 All 353 (DB) °° 

858 (860): ILR < 1957 > 2 AI1 
(DB) 006 ) ° AIR 1958 Madh Pra 168 (174) 

(7) It will be for the tribunal to take each 
allegation of corrupt practice contained in 
me election petition separately and decide 

l^« e ^ ch .L Case as to whether the pleadings 
satisty the requirements of Section 83 of the 


Representation of the People Act or not. It 
will, of course, be open to petitioner to move 
an application for amendment in accordance 
with the law. If such an application for 
amendment is moved, it will be for the 
Election Tribunal to decide how far and 
which amendment should be permitted, and 
after that has been decided, the Tribunal 
must deal with each paragraph separately 
and record its findings as to which of the 
grounds are so vague that they are liable 
to be struck off under Order 6 , Rule 16 of 
the Code of Civil Procedure. AIR 1958 All 
587 (593) (DB). 

2. “Unnecessary.” -- (1) Where the plea- 
ding in addition to its being unnecessary 
charges the defendant with dishonest con¬ 
duct, or makes it embarrassing for the Court, 
it will be ordered to be struck out. AIR 
1953 Trav-Co 524 (525): ILR (1953) Trav- 
Co 1033 (DB) 00 AIR 1951 Pat 364 (366) 
(DB). 

(2) Where a plaint or a written statement 
is unnecessarily prolix and verbose, or argu- 
mentative, or is full of matter which is 
wholly irrelevant or non-understandable, it 
can be dealt with under this rule. (1867) 
8 Suth WR 295 (297, 298) (DB) 00 (19°9) 
114 Ind Cas 906 (907) (DB) (All) 00 (1867) 
7 Suth WR 212 (213) (DB) 00 (1874) 12 
Beng LR (App) 19 (20) 

3. “Scandalous”. — ( 1 ) Where scandal- 
ous and irrelevant matter is introduced in 
the pleadings, the Court may order the same 

be expunged. AIR 1946 All 204 (206)- 

IJ-R 11945) All 685 (DB) 0,0 (1909) 4 Ind 

f as ?, 80 ( 3 ®1) (DB) (Cal) 00 AIR 1966 Mad 
161 (162): (1965) 2 Mad LJ 477 * 

( 2 ) Allegations made in a pleading for the 
mere purpose of abusing or prejudicing the 
oppoMte party and any indecent or offensive 

M0 te (382) re (DB C r n (C a al) US - ^ 4 Ind C ” 

I ,rn?,L!'V / to set aside sale-deed on 
ground that it was not supported bv consi- 

d era turn and was obtained by defendant by 
coeroon and fraud, passages in the plaint 
attributing a de facto position to defendant 
in the administration of the State and alleg¬ 
ing exploitation of that position by her afe 
not only unnecessary for a proper adjudica¬ 
tion a s ° scandalous AIR 1953 Tnv CY* 

524 (525): ILR (1953) Trav-Co 1033 (D B ? 

thir\£ he qu / J stion before the Court is whe¬ 
?hlf ga i t,?r l-ip eCeMary ( or the formulation of 
the plaintiffs case, either in the way of esta¬ 
blishing a cause of action or relevant f£ 
the purpose of the decision of any of the 
issues. AIR 1944 Bom 197 (198, 200). 

4. “Or which may tend to prejudice, 
embarrass or delay the fair trial.” ~ (D^ 


214 [O 6 R 17] 


[The Code of] Civil Procedure, 1908 

* 

Amendment of pleadings.—The Court may at any stage of the pro¬ 
ceedings allow either party to alter or amend his pleadings in such manner and on 
such terms as may be just, and all such amendments shall be' made as may be 

necessary for the purpose of deter m i nin g the real questions in controversy be¬ 
tween the parties. 

[ 5? f -, 1882 and 1877 > s - 53 : 1859, s - 29; R- S. C., O. 28, R. 1. See Ss. 152, 
153; O. 1, R. 10; O. 6, Rr. 2, 7, 16 and 18.] 


HIGH COURT AMENDMENTS 
Bombay: Dadra and Nagar Havelia 

For the existing Rule 17 and its marginal note, substitute the following as Rule 17 
and marginal note :— 


17. Amendment of pleadings.—The Court may at any stage of the proceedings 
allow either party to alter or amend his pleadings in such manner and on such terms 
as may be just, and all such amendments shall be made as may be necessary for the 
purpose of deter minin g the real question in controversy between the parties. Where, how¬ 
ever, an application for amendment is made by the p laintiff in a suit in which the defen¬ 
dant has not appeared, though served with a summons, and where in the opinion of the 
Court the amendment applied for is a material one, the Court shall give notice of die 


Order 6, Rule 16 — Note 4 (contd.) 

pleading which is ambiguous or unintelligi¬ 
ble, or a pleading which contains vague, 
unnecessary or irrelevant allegations, is em¬ 
barrassing and may be struck out. (1910) 7 
IndCas 169 (169) (DB) (Cal)** AIR 1955 
SC 610 (618): 1955-2 SCR 428 00 (1873) 
10 Bom HCR 425 (428) 00 AIR 1965 Pat 
150 (158) (DB). 

(2) A pleading is not necessarily embar¬ 
rassing merely because of the fact that it 
states inconsistent or alternative allegations. 
(1910) 7 Ind Cas 166 (169) (DB) (Cal) •• 
(1882) 8 Cal 170 (173). 

(3) Where particulars are called for from 
a defendant \mder O. 6, R. 5 and he fails 
to comply with the order, die defence may 
be struck out under this rule, if without the 
particulars his pleadings is obscure, incom¬ 
plete and embarrassing. AIR 1930 Mad 473 
(475, 476): 53 Mad 645 (DB). 


5. Matter may be struck out or amended 
at any stage of the proceeding. — (1) The 
rule being discretionary, the Court may re¬ 
fuse to exercise its power unless the appli¬ 
cation is made at the earliest opportunity. 
(1885) 9 Bom 373 (381). 

(2) An objection under this rule is no 
ground for interference when the point is 
taken for the first time in appeal. AIR 1917 
Mad 954 (955) (DB) 00 AIR 1930 Mad 814 
(815, 816). 

6. Power of the Appellate Court to ex- 

E unge matters. — (1) The appellate Court 
as power to return the memorandum of 
appeal where it contains allegations of parti¬ 
ality against the judge whose decree is in 
question, and order the objectionable por¬ 
tion to be expunged. (1899) 22 Mad 155 
(158, 161) (DB). 

(2) The High Court has power to ex¬ 
punge remarks appearing in the judgment 
of the lower Court, but the power will be 
exercised only in extraordinarv cases. AIR 
1917 Mad 223 (224) (DB) 00 AlR 1933 Lah 
711 (711). 


ORDER 6, RULE 17 — SYNOPSIS 

1. Scope. 

2. The Court may allow either party 

to alter or amend — Discretion of 
Court. 

8. Amendment of plaint Introduc¬ 
ing new case. 

4. Amendment' introducing new 
case in written statement. 

6. Amendment taking away right 
accrued to a party by lapse 
of time. 

6. Amendment not to be allowed 

when it places : the opposite 
party in a position which can¬ 
not be compensated by costs. 

7. Amendment to be refused when 

the application is not In good 
faith. 

8. Amendment by adding or sub¬ 

stituting a new plea of fraud. 

9. Amendment by adding new re¬ 

liefs or claims. 

10. Amendment by adding a new 
ground of relief. 

11. “As may be necessary for the 

purpose of determining the 

real questions in controversy. 

12. Amendment by introducing new 

cause of action. 

13. ‘‘At any stage of the proceedings.” 

14. Opnortunlty to be given to the oppo¬ 

site party to amend his pleading. 

15. “On such terms as may be Just.” 

15A. How amendments should be made# 

16. Court not having Jurisdiction over 

suit if can allow amendment of 

plaint. 

17. Amendment taking suit out of Juris¬ 

diction If can be allowed. 

18. Suit not properly instituted ~““ 

Amendment. 

18A. Extent of amendment. 
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application to Ae defendant before allowing the amendment; and where in the absence 
of the defendant the Court grants any amendment in a form materially different from 
that of which notice has been given to the defendant, a copy of the amended plaint shall 
be served on the defendant. [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Gujarat 

In Rule 17 add- the following sentence : 

“Where, however, an application for amendment is made by the plaintiff in a suit 
in which the defendant has not appeared though served with a summons and where in 
the opinion of the Court the amendment applied for is a material one, the Court shall 
give notice of the application to the defendant before allowing the amendment; and 
where in the absence of the defendant the Court grants any amendment in a form 
materially different from that applied for, a copy of the amended plaint shall be served 

on the defendant" [17-8-1961]. 

• 

Punjab, Haryana and Chandigarh 

Add the following as sub-rule (2), renumbering the existing rule as sub-rule (1)— 

L. v 

“(2) Every application for amendment shall be in writing and shall state the specific 
amendments which are sought to be made indicating the words or paragraphs to be 
added, omitted or substituted in the original pleading" [14-12-1951]; Act 31 of 1966, 
Ss. 29 and 32 [1-11-1966]. 


Order 6, Rule 17 — Synopsis (contd.) 

19. Effect of amendment and limitation* 

20. Appeal. 

21. Revision. 

1. Scope. — (1) Though the rule only 
refers to pleadings the Court has also 
power to allow the amendment of appli¬ 
cations. AIR 1938 Pat 209 (210) (DB). 

[See also AIR 1964 Cal 42 (43): 67 Cal 
WN 601 (DB). (Execution proceedings 

— Defendant company going into liqui¬ 
dation before passing of decree against 
it — Amendment of description of defen¬ 
dant in execution proceedings is permis¬ 
sible.)! 

(2) An appellate Court has power to 
allow a memorandum of appeal to be 
amended under this Rule read with Sec¬ 
tion 107. AIR 1948 Pat 97 (99, 102): 26 
Pat 83 (DB). 

(3) A petition in insolvency can be 
amended under this rule. AIR 1938 Mad 
53 (55) ** AIR 1935 Mad 202 (203). 

(4) The provisions of Order 6, R. 17, 
Civil P. C., are fully available to the 
Civil Judge and the Civil Judge can at 
any stage before reference is made to 
the arbitrator, allow either party to alter 
or amend his pleadings in such manner 
and on such terms as are just and neces¬ 
sary for the purpose of determining the 
real questions in controversy between 
the parties. AIR 1958 All 692 (695, 696) 
(DB). 

(5) By reason of Section 25 of the 
Displaced Persons (Debts Adjustment) 
Act of 1951, applications made under the 


Act should be regulated by the provi¬ 
sions contained in the Code. So it is 
open to the Tribunal to allow an amend¬ 
ment if it is in order. AIR 1958 Andh 
Pra 76 (78). 

(6) The application of Order 6, R. 17, 

Civil Procedure Code to the proceedings 
before the Election Tribunal is not ex¬ 
cluded by Section 83 (3) of the Represen¬ 
tation of' the People Act (1951). The 
tribunal has power in appropriate cases 
to direct amendment of the petition 
under Order 6, Rule 17. AIR 1967 SC 444 
(454, 456): 1967 SCR 370 *♦ AIR 1960 
SC 368 (376, 377): (1960) 2 SCR 289. 

(Amendment seeking to introduce new 
ground in election petition after limita¬ 
tion cannot be allowed.) *♦ AIR 1969 SC 
677 (681). (Election petition — Candidate 
against whom charge of corrupt practice 
is made must be joined as party — Non 
jonder of— Power of amendment can¬ 
not be used at all — Provisions of Civil 
P. C. cannot be used as curative means 
to save election petition.) ** AIR 1963 
Raj 226 (228): 1963 Raj LW 582 (DB). 
(Limitation prescribed by Section 81 (1), 

R. P. Act — No power in Tribunal to 
extend it — Amendment of election peti. 
tion —Application to amend filed beyond 
limitation cannot be allowed.) ** (1962) 

28 Cut LT 233 ** AIR 1960 Madh Pra 
27 (28. 29): 1959 MPLJ 715 (DB) ** AIR 
1960 Punj 614 (616, 617): ILR (1959) 

Punj 1157. (Amendment must be permis¬ 
sible under Representation of the People 
Act. 1951.) 

(7) Election tribunal can allow election 
petition to be amended and dismiss the 
amended petition for non-compliance 
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with Section 82 of Representation of the 
People Act. AIR 1965 SC 1243 (1246): 

(1965) 1 SCR 393. 

(8) Even after deletion of sub-sec¬ 
tion (3) of Section 83 of Representation 
of the People Act (1951), election tribu¬ 
nal has power to give an option to peti¬ 
tioner either to amend petition or furnish 
particulars or to have particular para 
struck off as being vague. AIR 1965 SC 
1243 (1247): (1965) 1 SCR 393. 

(9) Amendment of verification — Elec¬ 
tion Tribunal has jurisdiction under 
Order 6, Rule 17 to allow amendment. 
(1959) 63 Cal WN 175. 

(10) Conduct of Election Rules, 1961, 
Rule 94-A — Affidavit not in prescribed 
form cannot be amended under Order 6, 
Rule 17, Civil P. C. AIR 1964 Pat 53 (58) 

(11) Power of Court to allow amend¬ 
ment of pleadings of Election petition is 
governed by S. 86 (5) of Representa¬ 
tion of the People Act, 1951 — Applica¬ 
bility of Order 6, Rule 17 would not 
come in operation where there is specific 
provision regarding amendment of parti¬ 
culars in Section 86 (5) of the Act. AIR 
1968 Guj 289 (294). 

(12) Amendment of recrimination peti¬ 
tion —• Addition of new ground — In¬ 
troduction of only new fact and not a 
new claim — Amendment allowed. (1967) 
69 Punj LR 732: ILR (1968) 1 Punj 401. 

(13) Petition under Article 226, Consti¬ 
tution of India—Amendment of petition 
— Provisions of Rule 17 apply. (1965) 
67 Pun LR 576. 

(14) Act of insolvency under S. 6 (g) 
of Provincial Insolvency Act not pleaded 
in petition — Petition cannot be amend¬ 
ed after expiry of 3 months from date 
of commission of such act of insolvency 
except on exceptional ground. (1963) 4 
Gui LR 439. 

(15) Proceedings under — Madras 
Hindu Religious and Charitable Endow¬ 
ments Act (1951), S. 87 — Civil P. C. 
does not apply — Principle underlying 
Order 6, Rule 17 will however apply. 
AIR 1966 Andh Pra 33 (35): 1966 Cri LJ 
123: (1965) 2 Andh WR 503. 

(16) Petition for eviction under Rent 
Control Act — Amendment petition — 
Provisions of Order 6, Rule 17 apply. 
(1967) 2 An WR 479: (1967) 2 Andh LT 
355. 

(17) If there is no injustice to the 
other side, and the amendment of plead¬ 
ings or enlargement of reliefs of execu¬ 
tion is necessary for the purpose of deter¬ 
mining the real question in controversy 
between the parties the amendments 
should be permitted and not refused. 
AIR 1964 Mad 236 (236): (1963) 2 Mad 
LJ 180. 

(18) The liquidators of a company in 
a members' voluntary liquidation with the 
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sanction of a special resolution of die 
company do not need the sanction of- 
the Company Court to continue the suit 
already filed before such liquidation by 
seeking to amend the plaint. By the 
conjoint operation of Sections 512 and 
457 _ of the Companies Act, the power of 
a liquidator in a members' voluntary 
winding up with the sanction of the spe¬ 
cial resolution of the company vis the 
power with the sanction, of the Court 'to 
institute a suit’ — an expression which 
does not mean continuance of .a suit as 
well. AIR 1968 Cal 355 (357): 72 Cal WN 
424. 

• • • 0 % 

(19) Objections to award under Sec¬ 
tion 41 Arbitration Act — Amendment of 
"— Order 6, Rule 17 can be invoked. 
(1965) 67 Pun LR 1254: ILR (1966) X 
Punj 329. 

(20) The provisions of this rule ap¬ 
ply to interpleader suit after it has pro¬ 
ceeded to trial. AIR 1961 All 559 (561). 

(21) Judicial separation — Amendment 
of petition for purpose of determining 
real questions in controversy and for 
avoiding multiplicity of proceedings can 

be allowed. 1965 Cur LJ 878 (Punj). 

• 

(22) The Code casts a duty' on the 
Court to see that the defendants are 
made aware of any amendment in the 
plaint, whether the amendment be in 
regard to the addition of parties or in 
regard to contents thereof. AIR 1969 Pat 
228 (232) (DB). 

2. The Court may allow either party 
to alter or amend — Discretion of Court. 

— (1) This rule confers a very wide dis¬ 
cretion on the Courts in the matter of 
amendment of pleadings. AIR 1956 Assam 
79 (80): ILR (1955) 7 Assam 430 (DB) 

** 1965 All LJ 1147: 1965 All WR (HC) 
441 ** 1965 Cur LJ 867 (Punj) ** (1966J 
68 Pun LR 16: 1965 Cur LJ 786 ** AIR 
1961 Punj 60 (66): 63 Pun LR 516. 

(2) The powers under the rule are 

to be liberally exercised. ('56) 1956 Madh 
BLJ 132 (133) ** ('55) Madh BLJ 1955 
HCR 1769 (1771) ** (1966) 1 Mad LJ 
561: 79 Mad LW 267 ** AIR 1963 Andh 
Pra 298 (300): ILR (1962) Andh Pra 
84. * '4 

(3) The discretion under this rule 

must be exercised according to judicial, 
principles and not in an arbitrary, vague 
or fanciful manner, or so as to cause 
injustice to the opposite side. AIR 1956 
Assam 79 (80): ILR (1955) 7 Assam 430 
(DB) ** AIR 1950 PC 68 (70): 77 Ind 

App 15 ** (1966) 68 Pun LR 16 (16): 

1965 Cur LJ 786 ** 1965 All WR (HC) ' 
441: (1965) All LJ 1147. (Trial Court 
refusing permission to amend plaint on 
grounds based on no evidence — Confir¬ 
mation of order by appellate Court —- 
Decision is vitiated by error of law.) ** 
1965 Cur LJ 867 (Punj) ** ILR (1964) 

1 Punj 798 (DB) •* 1961 Jab LJ 905. 
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(4) Appellate Court allowing proposed 
amendment without considering whether 
it was _ essential for determination of 
points involved — Judgment is defective. 
1964 BLJR 884. 

(5) Rules of- procedure have no other 
aim than to facilitate the task of ad¬ 
ministering justice. AIR 1953 Hyd 212 
(214) ** AIR 1928 Oudh 305 (306) (DB) 
** AIR'1936 Pat 140 (142) (DB). 

[See also 1965 Pun LR (Sup) 703. (Ap¬ 
plication • for amendment of writ petition 
■— Application not showing in which 
part of writ petition the new paragraphs 
have to be incorporated — Proposed 
amended petition filed with application 

*— Application allowed.)] 

(6) Multiplicity of suits should be 

avoided. AIR 1955 Hyd 1 (2) (FB) ** 

AIR 1966 SC 997 (999, 1000): (1967) 1 

SCJ 106 ** AIR 1967 Delhi 61 (63): 69 

Pun LR (D) 29 (DB) ** (1967) 2 MLJ 

468: (1967) 80 Mad LW 414 ** AIR 1966 
Bom 174 (179): 67 Bom LR 864 (DB) ** 
AIR 1963 Manipur 43 (44, 45). 

(7) Interests of substantial iustice 
should be advanced. ('53) AIR 1953 Hyd 
212 (214): ILR (1953) Hyd 366 »* ('51) 
AIR 1951 Cal 262 (264): ILR (1950) 1 Cal 
606 ** AIR 1961 Puni 60 (66): 63 Pun 
LR 516. 

(8) A Court should allow the amend¬ 

ment of a pleading where there has been 
a clerical error or a bona fide wrong 
description of property or where there 
has been a mistake of law or fact. (’58) 
AIR 1958 SC 245 (252): 1958 SCR 1021 ** 
(’58) AIR 1958 Mad 461 (461, 462) ** 

( 57) 1957 Jab LJ 202 (206) ** AIR 1968 
Manipur 22 (23) ** (1968) 81 Mad LW 
15: (1968) 1 Mad LJ 390 ** 1968 Cur LJ 
323: 70 Puni LR 416 ** AIR 1966 Cal 84 
(86, 87, 90, 91) (DB) ** 1966 All LJ 235 
** ILR (1966) Guj 877: (1966) 7 Guj LR 
918 (DB) ** (1965) Raj LW 229 ** AIR 
1964 Andh Pra 101 (104, 105): (1963) 2 

Andh WR 392 (DB) ** ILR (1960) 10 

Raj 9. 

[See also ILR (1963) 13 Rai 826. (Suit 
against two defendants — One of them 
dying before institution of suit — Proper 
procedure is to amend plaint.)] 

(9) Amendment to correct technical 

defect — Suit by adopted son to set 
aside sale effected by father — Fact of 
adoption not expressly mentioned in body 
of plaint — Defect held was technical 
and plaint should be allowed to be 
amended. AIR 1959 Punj 181 (182)- 61 

Pun LR 268. 

(10) An amendment merely clarifying 
the position put forward in the plaint or 
a written statement ‘ must be allowed. 

( 56) 1956 Madh BLJ 132 (133) ** AIR 

1967 SC 96 (98): (1966) 1 SCR 796 ** 

AIR 1969 Pat 181 (182) ** (1966) 1 Mad 
LJ 561: 79' Mad LW 267 ** AIR 1966 
Punj 339 (340) ** AIR 1965 Manipur 53 
(56) AIR 1961 J and K 6 (6). 


[See also 1962 Jab LJ 132. (Particulars 
of corrupt practice — Non-observance of 
directions for counting of votes and for 
evaluating preferences, given as ground 
for challenging election — Amendment 
seeking to give further instances of mis¬ 
takes in evaluation can be allowed.)] 

[But see (’54) AIR 1954 Puni 206 
(206).] - 

(11) A Court cannot compel a plain¬ 
tiff to change the character of his suit. 
( 54) AIR 1954 Madh B 42 (43): ILR 
(1953) Madh B 134 ** (’53) ILR (1953) 
Mys 591 (602) ** (’30) AIR 1930 Cal 42 
(46): 57 Cal 349 (DB). 

(12) There is no provision in the C. P. 
Code authorising the Court to direct suo 
motu a party ‘ to amend hi s pleadings. 
Hence, where no application under O. 6, 
Rule 17 is made for leave to amend but 
the Court suo motu directs amendment 
of written statement to include a new 
defence not already raised in the plead¬ 
ings, the direction is erroneous. AIR 
1969 Pat 107 (109). 

(13) Court has no power to insist on 
a party to amend his pleadings. AIR 1964 
Tripura 19 (21). 

(14) In no circumstance amendment of 
plaint should be suggested and allowed 
by a Judge, merely because evidence and 
pleadings do not tally. AIR 1967 Orissa 
58 (59): 33 Cut LT 65. 

(15) Merely because an amendment is 
sought by the plaintiffs at the suggestions 
of the Court it is not proper to disallow 
it unless there are grounds for holding 
that it is forced upon an unwilling party 
For, the Court wanting to do justice 
may invite the attention- of the parties 
to delects in pleadings so that they could 
be remedied and the real issue between 
the parties tried. AIR 1965 SC 1008 
(1011): (1965) 1 SCR 542. 

(16) While considering whether an 
amendment should be allowed, the Court 
need not and ought not to go into the 

case in the amend- 
ment. AIR 19o5 Andhra 138 (140) ** 

Andh WR 932 (933) ** AIR 1953 Hyd 
212 (214): ILR (1953) Hyd 366 V 

(17) The Court ought not to give its 

finding on the merits ol the amendment 
sought for without first allowing the 
amendment and Iraming an issue there¬ 
on and allowing both 
evidence. AIR 1953 Hvd 
(1953) Ilyd 363 ** (’49) 

433 (433). 

(18) Suit for possession of property by 
registered society through it s president — 

President s election declared void _ 

Election of P as new President — Plaint 
o suit amended within limitation and 
allowed to be signed and verified by P — 
Defect in plaint held cured and that suit 
was maintainable. AIR 1966 All 570 1575)- 
ILR (1965) 1 All 483. 1 '' 

(19) Plaintiff. an heir of deceased 
mortgagee obtaining succession certificate 
to recover mortgage debt — Suit without 


sides to adduce 
212 (214): ILR 

AIR 1949 Mad 
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joining other heirs is not bad — Appli¬ 
cation for amendment to incorporate plea 
of acknowledgment — Reasons for omit¬ 
ting plea not satisfactory — Amendment 
cannot be allowed. AIR 1963 Bom 170 
(171): 65 Bom LR 1 (DB). 

(20) Where the plaintiff had an oppor¬ 
tunity to amend the plaint but did not 
do so. he must be deemed to have waived 
his claim. 1965 BLJR 119. 

(21) Absence of a formal amendment 
for an alternative relief in the plaint 
will not stand in the way of dispensa¬ 
tion of justice if it does not cause any 
prejudice or surprise to other party. 
1965 BLJR 214: ILR 44 Pat 694. 

(22) If the pleadings and the issues 
framed thereon do not justify admission 
of the documentary evidence in Question, 
then the Court would be transgressing 
the bounds of its legitimate function in 
suggesting to the plaintifT to amend the 
plaint in order to bring the documents 
within the realm of relevancy and in ad¬ 
journing the case for that purpose. 1965 
Cur LJ 786: 66 Pun LR 16. 

(23) Amendment of plaint — Petition 
for — Petition neither allowed nor re¬ 
jected — Held, not passing any order 
on petition was serious lacuna. AlR 1967 
Tripura 33 (37). 

3. Amendment of plaint Introducing 

new case. — (1) As a general rule the 
Court will not, in the exercise of such 
discretion, allow an amendment convert¬ 
ing a suit of one character into a suit 
of another character. AIR 1957 SC 444 
(456): 1957 SCR 370 ** (’55) AIR 1955 
Hyd 1 (2): ILR (1954) Hyd 575 (FB) ** 
AIR 1954 Sau 66 (70) (FB) ** (’58) ILR 
(1958) Mad 662 (664) ** AIR 1957 Madh 
B 171 (172) ** 1957 Ker LJ 948 (950) 
** AIR 1967 SC 96 (98): (1900) 1 SCR 

790 ** AIR 1969 Ker 19 (21): 1968 Ker 
LR 566. (Suit for redemption and pos¬ 
session of mortgaged property — Amend¬ 
ment seeking to convert it into one for 
possession on basis of title — Cannot be 
allowed in second appeal.) ** AIR 1969 
Manipur 33 (35) ** AIR 1968 Mad 87 

(88. 89): 80 Mad LW 381 (DB) ** AIR 
1968 Tripura 29 (32). (AIR 1958 Tri 36, 
Foil.) ** (1966) 1 Mad LJ 561: 79 Mad 
LW 267 ** AIR 1965 Raj 172 ‘(174):* 
1965 Raj LW 254 (DB) ** AIR 1964 Bom 
7 (19, 20): 65 Bom LR 191 (DB) ** AIR 
1964 Cal 57 (59) : 67 Cal WN 903. (Suit 
against an unincorporated and unregistered 
club in the name of the club — Not a case 
of misdescription — Amendment not al¬ 
lowed since it would change the character 
of the suit.) ** AIR 1964 Manipur 61 (62) 
** AIR 1964 Mvs 56 (58): (1963) 2 M V s LJ 
263 ** AIR 1964 Raj 232 (234): 1964 Raj 

LW 362 ** 1963 Ker LT 70: ILR (1963) 

1 Ker 489 ** AIR 1961 Bom 136 (140): 
62 Bom LR 336 (DB) ** AIR 1961 Pat 
302 (304): 1961 BLJR 28 (DB) ** AIR 
1961 Pat 298 (298) ** AIR 1960 Pat 54 
(55, 56): 1959 BLJR 602 (DB) ** AIR 


1960 Punj 255 (257) (DB) ** AIR 1960 
Punj 62 (64) ** AIR 1959 All 546 (553) 
(DB). (AIR 1923 Nag 241, Dlss. from.) 
** (1959) 61 Pun LR 443 ** 1959 Raj 
LW 273 ** 62 Cal WN 176: ILR (1959) 

1 Cal 78 ** AIR 1957 Madh Bha 171 
(172): 1956 Madh BLJ 929. 

[See also AIR 1967 Orissa 58 (59): 33 
Cut LT 65. (But in no circumstance 
amendment of plaint should be suggested 
and allowed by a judge, merely because* 
evidence and pleadings do not tally.)] 

(2) Suit on promissory note — Plea in 
defence that note is void because of mate¬ 
rial alterations made in it — Plaintiff 
should not be allowed to amend plaint so 
as to base his suit on original considera¬ 
tion. (1964) 1 Mys LJ 22. 

(3) What an amendment must not alter 
is the fundamental character of the suit, 
that is, the foundation on which the suit 
is based and not the prayer in the plaint. 
AIR 1952 Assam 10 (12): ILR (1951) 
Assam 305 (DB). 

(4 Y The Court cannot, by way of amend¬ 
ment, substitute one distinct cause of ac¬ 
tion for another, or change the subject- 
matter of the suit.* AIR 1950 PC 68 (70): 
77 Ind App 15 ** AIR 1954 Sau .66 (70) 
(FB) ** AIR 1958 Mad 307 (308) ** AIR 
1957 Cal 688 (690) ** AIR 1956 Cal 138 
(144) ** AIR 1922 PC 249 (250, 251): 48 
Ind App 214: 48 Cal 832 ** AIR 1967 SC 
90 (98): (1966) 1 SCR 796 ** AIR 1961 

Bom 284 (285 to 287): 63 Bom LR 169. 
(Suit on basis of commission agency — 
Amendment seeking to change cause of 
action as one on basis of pucca adatiya 
basis.) ' 

(4) An amendment will generally be al¬ 

lowed where the nature of the suit is not 
altered, provided it does-not cause preju¬ 
dice or surprise to the opposite party. AIR 
1955 Hyd 1 (2): ILR (1954) Hyd 575 
(FB) ** AIR 1959 Andh Pra 126 (128): ILR- 
(1957) Andh Pra 443 (DB) ** AIR 1958 
Manipur 26 (27) ** AIR 1956 Him Pra 1 • 
(2) ** AIR 1955 Nag 222 (223): ILR (1956)' 
Nag 314 (DB) ** AIR 1904 SC 818 (822, 
823): 1963 Supp 2 SCR 995. (Receiver en¬ 
titled to institute suit in his own name t— 
Misdescription of plaintiff in cause title —• 
Amendment of plaint can be allowed at 
any time.) ** AIR 1969 Orissa 34 (35, 36) 
** AIR 1968 Cal 213 (215): 70 Cal WN 1095 
(DB) ** AIR 1968 Orissa 163 (164): 34 
Cut LT 549 ** (1967) 1 Mys LJ 383: 10 
Law Rep 19 ** AIR 1967 Pat 326 (327) ** 
(1966) 1 Mad LJ 408: 79 Mad LW 206 ** 
AIR 1966 Orissa 18 (19, 20, 21): 31 Cut 
LT 917 ** AIR 1966 Punj 339 (340) ** 
(1966) 68 Pun LR 351 (Delhi). ** AIR 

1965 Bom 32 (33): 66 Bom LR 450 ** AIR 
1965 Pat 345 (349) ** AIR 1964 Andh Pra 
118 (121) (DB) ** AIR 1964 Madh Pra 15 
(17): 1963 MPLJ 284 (DB) ** AIR 1963 
Andh Pra 78 (81, 82): (1962) 1 Andh WR 
232 (DB) ** AIR 1963 Guj 153 (158): 

(1963) 4 Guj LR 172 ** AIR 1963 J and 
K 4 (8): 1962 ICash LJ 103 (DB) ** (1963) 

1 Ker LR 132: 1963 Ker LT 279 ** ILR 
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(1963) Cut 146 ** (1962) 64 Pun LR 807 
*» (1962) 64 Pun LR 633 ** AIR 1961 

Assam 48 (50): ILR (1961) 13 Assam 23 
(DB) ** AIR 1961 Mad 262 (265): 74 Mad 
LW 261 ** AIR 1959 Cal 642 (644, 645): 
ILR (1960) 2 Cal 1 ** AIR 1959 Madh Pra 
191 (193): 1959 MPLJ 285. 

[See also AIR 1969 Mys 111 (114): (1968) 

1 Mys LJ 466. (Suit by firm — Plaintiff 
through mistake, suing as owner of firm 
— Defect not fatal — It can be set right,) J 

(5) Suit by unregistered Sangam through 
its President for recovery of money — 
Members of Sangam though distributed 
over many villages having community of 
interest — Court has jurisdiction to cure 
defect by giving them permission to amend 
plaint and to sue in representative capa¬ 
city. (1965) 78 Mad LW 626. 

(6) An amendment may be allowed even 
if it introduces a new ground of claim or 
an allegation of fact inconsistent with the 
original pleading, where the Court thinks 
it just and necessary. AIR 1955 Hyd 1 (2): 
ILR (1954) Hyd 575 (FB) ** AIR 1957 
Ker 140 (140) ** AIR 1964 Raj 50 (54, 
55): 1963 Raj LW 491 ** AIR 1963 Madh 
Pra 22 (23): 1962 Jab LJ 597. 

(7) Suit for pre-emption based on con¬ 
tiguity — Right based on contiguity de¬ 
clared to be void by Supreme Court dur¬ 
ing pendency of suit — i^nendment of 
plaint, claiming right on basis of easement 
allowed. AIR 1964 J and K 82 (83): 1964 
Kash LJ 7 (DB). 

(8) In a suit filed by a joint Hindu 
family firm in the name of the_ firm an 
amendment seeking addition of individual 
coparceners will be allowed. (’57) 1957 Jab 
LJ 238 (241). 

(9) An amendment of a plaint cannot 
be refused on the mere ground that the 
court-fee paid on the original plaint will 
be found to be insufficient if the amend¬ 
ment is allowed. (’55) ILR (1955) Trav-Co 
635 (644) (DB). 

(10) Suit against dead person — Suit 

is a nullity — No amendment for substi¬ 
tution of another person will be allowed. 
AIR 1964 Mys 293 (295): (1963) 2 Mys 

LJ 341 (DB). 

(11) Practice in Courts in State of 
Hyderabad was to ask for permission to 
file rejoinder which, if Court permitted, 
became part of pleadings and rejoinder 
had effect of suitably amending plaint 
— Rule of practice has to be respected. 
AIR 1965 Andh Pra 98 (101): ILR (1963) 
Andh Pra 931 (DB). 

(12) Suit for injunction — Amendment 
of plaint seeking alternative relief of 
possession — Can be allowed even if it 
deprives defendant of his plea as to 
maintainability of suit. AIR 1966 Him 
Pra 1 (2, 3). 

(13) Plaintiff seeking to argue a pure 
Question of law at the trial on the basis 
of a custom alleged by him to exist. 

„ Held, that as the question was a pure 
Question of law the plaintiff could be 


given an opportunity to raise it by way of 
amendment. AIR 1965 Manipur 24 (26). 

(14) An amendment is called for when 
a change in the contents of the pleading 
is called for; not when a change of the 
ageney in the conduct either of the suit 
or of the defence takes place, the suit 
itself undergoing no change. AIR 1968 
Cal 355 (359): 72 Cal WN 424. 

(15) Suit by joint family business in 
name of assumed business title — Suit is 
nullity — Application for amendment by 
adding member of family as plaintiff — 
There could be no amendment of descrip¬ 
tion of such plaintiff. AIR 1965 All 586 
(589). 

4. Amendment Introducing new case In 
written statement.—(1) The principles ap¬ 
plicable to the amendments of plaints will 
equally be applicable to amendments of 
written statements. AIR 1954 Nag 200 (202). 

[See however AIR 1953 Cal 15 (17).I 

(2) An amendment of a written state¬ 
ment setting up a case which is totally 
inconsistent with the original case set up 
will not be allowed if it is unjust to the 
opposite side to allow it. AIR 1956 Assam 
70 (80): ILR (1955) 7 Assam 430 (DB) ** 
AIR 1955 Mys 141 (142): ILR (1955) Mvs 
422 AIR 1967 SC 96 (98): (1966) 1 SCR 
796 ** AIR 1969 Pat 107 (109) *♦ AIR 1967 
Manipur 28 (29) ** AIR 1967 Pat 386 (388) 
(DB) ** ILR (1966) 2 Cal 91 (96) ** (1964) 
68 Cal WN 965 ** (1962) All WR (HC) 
849: 1963 All LJ 190 ** AIR 1961 Bora 
136 (140): 62 Bom LR 336 (DB) ** AIR 
1961 Ker 110 (111): 1960 Ker LT 990 ** 
AIR 1959 All 546 (553) (DB) ** AIR 1959 
Andh Pra 448 (458): (1959) 1 Andh WR 
239 (DB). 

(3) Where the proposed amendment of 
the written statement will have the effect 
of displacing plaintiff’s suit a Court will 
refuse the application to amend. AIR 1942 
Cal 153 (163): ILR (1942) 1 Cal 326 (DB) 
** AIR 1934 All 11 (12) (DB). 

(4) The Courts are inclined to be more 
liberal in allowing amendment of de¬ 
fence than of plaint. AIR 1953 Cal 15 (17) 

(’55) Madh BLJ 1955 HCR 1769 (1771) 
** (1961) 3 Orissa JD 1. (Amendment of 
written statement — Amendment not 
working injustice to plaintiff—Amendment 
would be allowed even at late stage.) ** 
AIR 1960 Pun j 575 (581, 582) (DB). 

(5) Defendant seeking amendment of 
written statement — Amendment not 
prejudicing plaintift’s case, but necessary 
for settlement of controversy — Amend¬ 
ment should be allowed and plaintiff given 
chance to rebut defendant's case. 1968 
Pat LJR 617. 

(6) Suit for ejectment based on title —■ 
Defendant seeking to add further ground 
in support of his defence — Facts consti¬ 
tuting the ground alleged coming to the 
knowledge of the defendant subsequent to 
the filing of written statement — Facts 
sought to be introduced material in deter¬ 
mining the legal effects on plaintiff’s title 
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Proposed amendment held necessary for 
the purpose of determining the real Ques¬ 
tion between the parties — Question of 
prejudice to the plaintiff not material in 
such contingencies. AIR 1964 Cal 439 
(442) (DB). 

(7) Amendment of written statement — 
Amendment changing nature of defence 
trom admission to denial of plaintiff's 
right to redeem. 

Held, amendment should be allowed as 

went to root of case affecting question 
<*f liability of suit as also * iurisdiction of 
Court. 1967 Jab LJ 117: 1967 MPLJ 165. 

(8) Pre-emption — Allegations about 
consideration — General denial in writ¬ 
ten statement — Amendment to incorpo¬ 
rate specific denial — Order refusing 
amendment held wrong. AIR 1965 Manipur 
38 (39). 

(9) Where in a suit for possession the 
detendant seeks by way of amendment an 
additional ground of defence not incon¬ 
sistent with the original case set up in the 
written statement, the Court should al¬ 
low the, amendment even if the defendant 
has tailed to set up such ground in the first 
instance. AIR 1949 Mad 467 (467). 

(Ip) The improbability or the uncon¬ 
vincing nature of the new defence sought 
to be raised is not in itself a ground for 
ret using to allow an amendment of a writ¬ 
ten statement by the inclusion of such de¬ 
fence. AIR 1954 Nag 200 (202) ** AIR 
1935 Pat 463 (465). 

(11) The Court cannot permit the substitu¬ 
tion in toto of one written statement for 
another already filed. ('50) AIR 1950 
Mad 46 (47). 


1954 Pat 439 (441): 33 Pat 52 
(DB) ** AIR 1959 Andh Pra 448 (458) : 
(1959) 1 Andh WR 239 (DB). (Unless there 
are good and proper reasons an amend¬ 
ment of plaint or written statement should 
not be allowed after the case is closed.) 

(2) An amendment will work injustice 

to the opposite party where it takes away 
from a party a right accrued to him by 
lapse of time. AIR 1956 Cal 630 (634) 
(DB) ** AIR 1954 Punj 206 (206) ** AIR 
1952 Cal 222 (225): ILR (1950) 1 Cal 108 
•* AIR 1952 Punj 281 (282) ** AIR 1967 
SC 96 (98): (1966) 1 SCR 796. i 

(3) As a rule, a plaintiff will not be al¬ 

lowed to amend his plaint by. introducing 
a new cause of action which since the 
date of the plaint, has become barred by 
the statute of limitation. AIR 1957 SC 
444 (445): 1957 SCR 370 ** AIR 1958 All 
663 (666) (DB) *♦ AIR 1958 Andh Pra 234 
(235) ** AIR 1958 J and K 21 (23) (DB) 
** AIR 1958 Mad 187 (193, 194): ILR 

(1958) Mad 257 (DB) ** AIR 1957 Pat 30 
(32) (DB) ** AIR 1948 PC 100 (101, 102): 
75 Ind App 147 ** (1969) 1 Andh WR 242 
** 1962 Ker LT 518: 1962 Ker LJ 644 ** 
AIR 1959 Madh Pra 425 (426): 1959 MPLJ 
987 ** (1959) 1 Mad LJ 307. 

(4) Amendment of plaint to include 
parties not joined within period of limi¬ 
tation — Cannot be allowed after expiry 
of period of limitation. AIR 1968 All 201 
(202, 203). 

(5) No such amendment should be al¬ 
lowed as will take away a valid defence 
under the law of limitation. AIR 1942 Sind 
104 (105, 106) (DB) ** AIR 1933 Bom 
450 (451) : 53 Bom 200 (DB) ** (1966) 

1 Mad LJ 408: 79 Mad LW 206. 


(12) A defendant can be allowed to 
amend his written statement by substitut¬ 
ing a plea of denial of liability to be 
redeemed in place of an admission of 
liability, provided that the application was 
not belated, that the circumstances sought 
to be relied upon were not available at 
time when original written statement was 
filed and that there was valid explanation 
for omission to raise plea of denial in the 
original written statement. 1959 Ker LJ 
117: 1959 Ker LT 159. 

(13) Application in appeal for amend¬ 
ing written statement raising an alterna¬ 
tive case — Important question of law 
arising in amendment petition. 

Held, petition should be allowed. AIR 
1965 Manipur 23 (24). 

(14) Amendment of written statement to 
election petition — Order 6 Rule 17 
applies — However tribunal in consider¬ 
ing the question of amendment should 
gain due weight to the consideration of 
expeditious disposal of election petitions. 
ILR (1964) 1 Punj 798. 

5. Amendment taking away right nccru. 
ed to a purty by Iup.se of time. — (1) No 
amendment will be allowed which will 
work injustice to one of the parties. AIR 
1955 Hyd 1 (2): ILR (1954) Hyd 576 (FB) 


(6) Under peculiar or special circumst¬ 
ances, an amendment may be allowed 
even where it has the effect of depriving 
the defendant of his right to plead limi¬ 
tation. AIR 1956 Cal 630 (634) (DB) ** 
(’55) ILR (1955) Trav-Co 635 (643) (DB) 
** AIR 1921 PC 50 (51, 52): 47 Ind App 
255 ** (1969) 1 An WR 242 ** AIR 1968 
Cal 213 (215) : 70 Cal WN 1095 (DB) ** 
1967 Ker LJ 80: 1967 Ker LT 74 *♦ AIR 
1967 Pat 326 (328) ** AIR 1965 Madh Pra 
85 (88): 1965 Jab LJ 532 ** (1965) 67 Pun 
LR 1254 : ILR (1966) 1 Punj 329 ** AIR 
1964 Andh Pra 118 (121) (DB) ** (1964) 
68 Cal WN 786: 1963 Cal LJ 75 ** AIR 
1964 Guj 174 (180): (1964) 5 Gui LR 678 
** AIR 1963 Andh Pra 78 (81, 82): (1962^ 

1 Andh WR 282 (DB) ** 1963 Raj LW 
611: ILR (1963) 13 Raj 1155 ** 1962 Ker 
LT 771: 1962 Ker LJ 1288 ** (1962) 64 
Pun LR 807 ** (1962) 64 Pun LR 633 ** 
1961 Jab LJ 1509 ** AIR 1960 Andh 
Pra 222 (229): (1960) 1 Andh WR 340. 

(7) Where there is no attempt by the 
proposed amendment to introduce a new 
cause of action or to claim a new relief, 
the rule does not apply. (’53) AIR 1953 , 
Hvd 212 (214) ** (1968) 81 Mad LW 338 
**AIR 1961 Bom 292 (296, 297, 299, 300): 
62 Bom LR 251. (Defects in presenting 
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signing and verification of plaint — Not 
fatal — Can be cured by amendment 
even after limitation.) 

(8) Where there is no question of 
depriving the opposite party of any legal 
right but the proposed amendment would 
only result in reduction of the court-fee 
payable by the party seeking the amend¬ 
ment, there is no objection to the amend¬ 
ment, being allowed. AIR 1954 Cal 26 
(26) (DB) ** ('46) AIR 1946 Pat 408 
(412) (DB). 

(9) Election petition — Amendment of 
— Tribunal can allow any amendment 
provided it is sought within limitation 
prescribed by Section 81, R. P. Act. AIR 
1963 Pat 235 (238): ILR 45 Pat 215 
(DB). 

6. Amendment not to be allowed when 
It places the opposite party in a position 
which cannot be compensated by costs.— 

(1) “There is no injustice if the other 
side can be compensated with costs." 

(55) AIR 1955 Hyd 1 (2): ILR (1954) 
Hyd 575 (FB) ** AIR 1964 Mys 56 (58): 
(1963) 2 Mys LJ 263. 

(2) If the amendment puts the other 
party to a disadvantage or causes injury 
and if the disadvantage or injury can be 
compensated by costs, then the amend¬ 
ment may be allowed. If it cannot, the 
amendment should be refused. AIR 1957 
SC 303 (303): 1957 SCR 595 ** ( 54) AIR 
1954 Pat 439 (441): 33 Pat 52 (DB) ** 

(56) -AIR 1956 Assam 79(80): ILR (1955) 
7 Assam 430 (DB). 

(3) When the other side can be com¬ 
pensated by way of costs or other pro¬ 
per terms, the amendment ought not to 
be refused on the sole ground of delay 
or negligence. (*55) AIR 1955 Andhra 
138 (139) ** (1963) 65 Punj LR 1016. 

7. Amendment to be refused when the 

application is not in good faith. _ (1) 

It is f necessary for the exercise of the 
Court s discretion in allowing an amend¬ 
ment, that the applicant has acted in 
good faith. ('53) AIR 1953 Hyd 212 
(215): ILR (1953) Hyd 366 ** ('49) AIR 
1949 Ajmer 19 (22) « (’22) AIR 1922 
Cal 255 (256) (DB). 

782 S a82)°] WeVer (>52) AIR 1952 Mad 

(2) As a general rule, leave to amend 

ought not to be refused if the applicant 
has acted bona fide. ('54) AIR 1954 

Ajmer 74 (75) ** ('53) AIR 1953 Hyd 

212 (215): ILR (1953) Hyd 366 ** ('ll) 
11 Ind Cas 481 (491, 495) (DB) (Cal). 

See < 52) * AIR 1952 Mad 782 

(7o2).J 

(3) Leave to amend will be refused 
where the applicant has been acting mala 
“de. (58) AIR 1958 Tripura 10 (11) ** 
(56) AIR 1956 Ajmer 49 (49) ** (1968) 

?* K ^ dh LT 119 ** AIR 1960 Ker 150 
(157): 1959 Ker LT 516 (DB). 

„ (*) Courts will infer want of bona 

udes from great delay in applying for 


leave to amend. (*56) AIR 1956 All 439 
(443): ILR (1956) 1 All 24 (DB) ** (’49) 
AIR 1949 Ajmer 19 (22). 

(5) Where the application for amend¬ 
ment is made at a late stage of the suit 
and after the hearing had virtually con¬ 
cluded, the delay cannot be regarded as 
equivalent to mala fides. It can only 
give rise to the plea of laches against a 
party. 1965 All WR (HC) 441: 1965 All 
LJ 1147. 

8. Amendment by adding or substi¬ 

tuting a new plea of fraud. — ( 1 ) Where 
fraud of one kind has been pleaded, an 
amendment introducing a new and dis¬ 
tinct kind of fraud- in substitution of 
the fraud pleaded, will not be allowed 
especially after all the evidence has been 
given. (87) 14 Ind App 111 (121): 11 

Bom 620 (PC). 

(2) Where no fraud has at all been 
alleged in the original plaint a new plea 
ot fraud, except where strong grounds 
exist will not be allowed to be raised by 

/?L?™/?KJ? nent * /' 46) AIR 1946 LaR 

4 ™ £22) ( 28) AIR 1928 Mad 

759 (760) ** AIR 19C5 SC 1008 (1011): 
(1905) 1 SCR 542. (L.- P. A. No 85 of 

1961 (Bomb REVERSED.) 

(3) The Court will, in every case, re¬ 
quire to be satisfied about the truth and 
substantiality of the proposed amend- 
ment, and why the allegations were not 
originally made, before it grants the 
amendment. AIR 1924 Mad 883 (885). * 

(4) Where in a “passing off" action, 
the omission to refer to fraud in the 
plaint was due to an oversight and 
there were circumstances to show that 
the plaintiff intended from the very out- 

\° n , aUe f e f J a H d ’ R was held that, in 
5® i5 te £ estS ii i ust,ce Rle amendment 
*760) M bG aUoWed * AIR 1928 Mad 7 59 

9. Amendment by adding new reliefs 
or claims. (l) An alteration merely 
in the relief claimed in the suit does not 

r U le chanfJe the character 
the suit, and an amendment seekirn? 

such alteration will be allowed if it does 
cause injustice to the other side 
AIR 1957 Mad 436 (437) (DB) ** (’ 55 )’ 
*fe R (1?£ 5 ) Trav-Co 635 (643) (DB) ** 

( 54) AIR 1954 Madh B 1 (2). 

,J 2) . Where a claim to which the plain- 
i 1S entitled has been left out by a 
bona fide mistake or by inadvertence, or 
on a misapprehension of facts an 
amendment will be allowed by adding 
the claim so left out. ('56) I960 Madh 

BLJ 1135 (1137) ** AIR 1953 p»t 1 H 1 
(131): 31 Pat 775 (DB) ** AIR 1919 fnl 
904 (906): 45 Cal 305 (DB) C&1 

0 Where, by virtue of circumstances 
arising subsequent to the institution of 
the suit, the plaintiff becomes entitled to 
a larger or other relief than the one 
claimed, amendment may be allowed so 
as to add such other relief. ('55) AIR 


222 [O 6 R 17 N 10-11] 


[The Code of] Civil Procedure, 1908 


Order 6, Rule 17 — Note 9 (eontd.) 

1955 Tripura 27 (28) ** (’53) AIR 1953 

Mad 402 (403) (DB) ** AIR 1960 Cal 
278 (282) ** AIR 1959 Andh Pra 9 (13): 
(1958) 2 Andh WR 447 (DB). 

(4) All reliefs ancillary to the main 

relief asked for in the plaint may be 
allowed to be added *by way of amend¬ 
ment. (’03) 5 Bom LR 329 (333) (DB) ** 
(’32) AIR 1932 Cal 87 (88) (DB) ** 

AIR 1963 Manipur 43 (44, 45). 

(5) Where a mere declaration is asked 

for, an amendment by adding the appro¬ 
priate consequential relief may be allow¬ 
ed. (’50) AIR 1950 Pepsu 21 (22) ** 

(1962) 64 Pun LR 1102 ** (1959) 61 Bom 
LR 1607: ILR (1960) Bom 154. 

(6) Suit for possession — No prayer 
for declaration of title to suit land — 
Held, plaintiff would be entitled to 
declaration of title on basis of plaint or 
to amend plaint praying for declaration 
of his title after paving necessary Court- 
fee. AIR 1967 Tripura 33 (37). 

(7) Suit for partition by residuary 
legatee before ascertainment of residue 

— Amendment so as to include prayer 
for administration allowed. AIR 1949 FC 
64 (67): 1948 FCR 239. 

(8) Where the consequential relief to 
set aside a decree is essential the plain¬ 
tiff will not be allowed to omit the 
praver for such relief in order to avoid 
payment of court-fee. AIR 1957 Madh 
Pra 134 (135). 

(9) Where the proposed amendment 
is likelv to cause injustice to the other 
side, it will not be allowed. AIR 1942 
Cal 153 (163): ILR (1942) 1 Cal 326 
(DB). 

(10) Where the application for amend¬ 

ment introducing a new claim is made 
when the claim is barred bv time, it can¬ 
not be allowed. AIR 1948 PC 100 (101, 

102): 75 Ind App 147 ** (’52) AIR 1952 
Punj 246 (247). 

(11) Where a suit for specific perform¬ 
ance or, in the alternative, for damages, 
was sought to be amended so as to 
convert it into a suit for damages only, 
it was observed that the Court should 
have the power of granting such an 
amendment in a proper case. But it is 
one to be most carefully and jealously 
exercised in all the circumstances of 
each individual case and with due re¬ 
gard to its effects upon the position both 
of the plaintiff and the defendant. AIR 
1928 PC 208 (219): 55 Ind App 360. 

(12) Suit for gratuity and other reliefs 

— Finding on preliminary issue that suit 
for gratuity was incompetent — Finding 
is no bar to any amendment being allow¬ 
ed bv Court regarding plaintiff’s claim 
to death-cum-retirement gratuity. AIR 
1961 Punj 3 (5): 63 Pun LR 23. 

(13) Suit for declaration- of title with 
partition as consequential relief— Amend¬ 
ment seeking deletion of prayers for 
declaration and substituting therefor 
prayer for partition — Amendment allow¬ 


ed at plaintiff’s risk as to the fate of 
suit. AIR 1959 Orissa 16 (17): 25 Cut LT 
252. 

(14) Where in suit for ejectment the 
defendant denies the title of the plaintiff 
as the landlord, it is not necessary for 
the plaintiff to amend his' plaint by 
adding a prayer for declaration of title 
and ownership. AIR 1962 All 122 (122). 

(15) In petition for divorce under 

Hindu Marriage. Act (1955) alleging 
cruelty and adultery on .part of husband 
the petitioner may be allowed to add 
alternative prayer for judicial separation 
if she files application for amendment. 
AIR 1961 Andh Pra 122 (123): (1960) 2 

Andh WR 55. 

10. Amendment by adding a new 
ground of relief. — (1) A new ground in 
support of the relief claimed cannot be 
said to alter the character of the suit 
and will as a general rule be allowed. 
AIR 1950 Cal 472 (473) ** (’57) 99 Cal 
L Jour 19 (38) ** AIR 1969 Bom 194 
(197): 70 Bom LR 390 ** ILR (1966) Guj 
660: (1966) 7 Guj LR 589 ** (1966) 1 
Mad LJ 408: 79 Mad LW 206 ** (1966) 
68 Pun LR 406. 

(2) Necessary facts and circumstances 
set out in plaint — Amendment of plaint 
by addition of new relief allowed — No 
question of limitation arose. AIR 1959 
Andh Pra 126 (128): (1957) 2 Andh WR 
134 (DB). 

11. “As may be necessary for the 

purpose of determining the real ques¬ 
tions in controversy.” — (1) The main 
object of allowing amendments is to get 
at the rights of the parties and to avoid 
multiplicity of suits, where the dispute 
can be settled in the suit already insti¬ 
tuted without unfairness or injustice to 
the other side. (’59) AIR 1959 Andh Pra 
9 (11, 12): ILR (1958) Andh Pra 569 
(DB) ** (’57) AIR 1957 Trav-Co 59 (60, 

61) (DB) ** (’55) AIR 1955 Hyd 1 (2): 
ILR (1954) Hyd 575 (FB) ** AIR 1969 

Pat 181 (181, 182) ♦* AIR 1967 Delhi 61 
(63): 69 Pun LR (D) 29 ( DB) ** AIR 
1965 Manipur 53 (56) ** AIR 1963 Mani¬ 
pur 43 (44. 45) ** 1960 Ker LJ 744: 1960 
Ker LT 731. (Amendment^ involving bring¬ 
ing in now plaintiff with new cause of 
action, new subiect-matter and new pra¬ 
yer — Joint suit bv two plaintiffs main¬ 
tainable — Application made at very 
early stage — No prejudice to defen¬ 

dant — Amendment allowed.) 

(2) Where the properties in the plaint 

are wrongly described or some properties 
are omitted from the plaint bv. inadvert¬ 
ence, an amendment will be allowed for 

rectification. AIR 1952 Pepsu 31 (32): 2 

Pepsu LR 571 ** AIR 1952 Raj 15 (16) 
** AIR 1914 Lah 263 (264. 265): .1914 

Pun Re No. 62 (DB) ** AIR 1934 Cal 
640 (642) (DB). 

(3) Where there is a mistake in *h e 

statement of the cause of action or a 

bona fide mistake or omission in making 
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the necessary averments in the plaint, or 
in drawing up the pleadings, an amend¬ 
ment will be allowed. AIR 1952 Raj 7 

(9) ** ILR (1951) 1 Rai 297 (FB) ** 
1956 Madh BLJ 1272 (1275) ** AIR 1954 
Assam 223 (224) (DB). (Petty clerical 
mistake.) ** AIR 1969 Pat 181 (181, 182) 
** ILR (1966) Guj 877: (1966) 7 Guj LR 
918 (DB). 

(4) The “questions in controversy be¬ 
tween the parties” when the parties join 
issue, do not include new questions which 
the defendant neither wished nor intend¬ 
ed then to dispute. AIR 1952 Him Pra 
and Bilaspur 38 (40) ** AIR 1950 Rai 20 
(24) ** AIR 1949 Ajmer 19 (21). 

(5) The plaintiff should be allowed 
to amend his pleading so as to raise 
new grounds of claim where, owing to 
a change in the prevailing view of the 
law, during the pendency of the proceed¬ 
ings it was found that his original stand 
was not tenable. AIR 1941 PC 85 (88): 69 
Ind App 64 ** AIR 1958 All 36 (37) *♦ 
1961 Ker LT 114. 

(6) Application for amendment on 
ground of subsequent events — Held, ap¬ 
plication was not allowable since rele¬ 
vant subsequent events were brought on 
record bv opposite party in and with 
its written statement. 1967 Cur LJ 151. 

(7) The governing consideration in an 
application for amendment should be 
how far, if at all the proposed amend¬ 
ment is necessary to determine the ‘‘real 
controversy” between the parties. AIR 
1953 Cal 15 (17) ** (’54) 7 Sau LR 161 
(162) ** (1964) 2 Andh LT 421. 

[See also AIR 1968 MP 175 (177): 
1968 MPLJ 171. (Question not in con¬ 
troversy between parties — Application 
for amendment rejected.)] 

(8) An amendment which is not neces¬ 
sary to enable a partv to raise the con¬ 
tention which he desires to raise thereby 
mav be refused. (’56) AIR 1956 Bhopal 
66 (66) ** (’53) AIR 1953 Mad 958 (963) 
(DB). 

(9) A minor plaintiff, when he attains 
majority must be given an opportunity 
of making even drastic amendments to 
a plaint according to what he considers 
ought to have been correct and relevant 
allegations. (’57) AIR 1957 Mad 629 
(629). 

(10) Plea about unreliabilitv of other 
party’s evidence — Can be raised with¬ 
out incorporation of contention in plead¬ 
ings — No necessity to amend the plead¬ 
ings. AIR 1967 SC 1124 (1129): (1967) 1 
SCR 93. 

(11) Application under Section 45-H, 
Banking Companies Act without applica¬ 
tion under Section 543, Companies Act 
which was condition precedent — Since 
petition included all material required to 
be alleged for petition under Section 543, 
and since omission of Section 543 had 
created no prejudice in minds of oppo¬ 


site parties. Court allowed petition to be 
amended indicating in heading that it 
was also under Section 543. AIR 1962 

Punj 433 (435): (1963) 33 Comp Cas 

1043. 

(12) Additional written statement by 
way of amendment of previous statement 
— One defendant raising new ground 
inconsistent with that raised in joint 
written statement — No injustice to 
plaintiff — Amendment allowed to deter¬ 
mine real controversy between parties 
without payment of costs. AIR 1966 
Orissa 6 (8, 9): 32 Cut LT 930. 

12. Amendment by introducing new 
cause of action. — (1) The Court can¬ 

not, by way of amendment, substitute 
one distinct cause of action for another. 
(’55) 1955-2 Mad L Jour 13 (13) ** (’53) 
ILR (1953) 1 Cal 15 (19) (DB) ** AIR 
1967 SC 96 (98): (1966) 1 SCR 796 ** 

AIR 1969 Punj 187 (188): 1969 Lab IC 

699 ** AIR 1965 Manipur 14 (15) ** 
AIR 1959 All 546 (553) (DB). (AIR 1923 
Nag 241, DISS. FROM.) 

[But see- (’14) AIR 1914 Mad 322 

(323).] 

(2) Where the plaintiff sued for speci¬ 
fic performance of a contract alleged to 
have been entered into by the defen¬ 
dant with him in 1912, and on his 
failure to establish the alleged contract 
sought to amend the plaint by setting up 
another and independent contract of 1903 
it was held that such amendment could 
not be allowed. AIR 1922 PC 249 (251): 
48 Ind App 214: 4 Upp Bur Rul 30. 

[But see (’16) AIR 1916 Mad 1072 
(1073) (DB).] 

(3) A plaint can be amended by 

putting in the necessary ground of ex¬ 
emption from limitation for the suit, 
such as an acknowledgment of liability. 
AIR 1954 Cal 463 (467) (DB) ** AIR 

1948 Nag 334 (340, 341): ILR (1947) 
Nag 477 (DB) ** (1967) 1 Mys LJ 411: 
10 Law Rep 133. 

(4) A new cause of action can well be 

allowed to be taken by way of an 

amendment provided it is an alternative 
plea. (1966) 1 Mad LJ 408: 79 Mad LW 
206. 

(5) Where, in respect of an original 

liability to pay a certain sum of money, 
a document i s taken and the plaintiff in 
a suit on such document finds that the 
document is inadmissible in evidence 
owing to some technical defect, an 
amendment of the plaint bv claiming 
relief as on the basis of the original 
liability does not, as a general rule, 

amount to a substitution of a distinct 
cause of action, and should, therefore, be 
allowed. AIR 1956 Mvs 37 (38): ILR 

(1956) Mys 60 ** (’36) AIR 1936 Mad 
785 (787) (FB) ** AIR 1969 Orissa 34 
(35. 36) ** AIR 1961 Ker 169 (171): 

(1960) 2 Ker LR 75 ** AIR I960 Raj 10 
(12. 13): 1959 Raj LW 667 (DB) ** AIR 
1959 Orissa 176 (176): ILR (1958) Cut 

176. 
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T T ooo n see 1963 Ker LT 354: 1963 Ker 
2 23.J 

(5) Where the cause of action was the 
same both for the prayer for ejectment 
as well as for that for redemption and 
the subject-matter also was the same: 

Held, that the conversion of the suit 
m ejectment into one for redemption by 
®“f n ^ent of plaint could be allowed. 
AIR 1961 Mad 413 (415): 73 Mad LW 

ODD. 

(6) Where subsequent to the institu¬ 
tion of the, suit by the plaintiff, events 
happen which give the plaintiff a new 
cause of action for the relief claimed or 
tUe right to a new or additional relief, 
he will as a general rule, be allowed to 
amend the plaint by moulding it in an > 
appropriate manner. AIR 1954 J and K 

* AIR *952 Assam 10 (14): ILR 
(1951) 3 Assam 305 (DB) *♦ AIR 1969 

£ n at M 181 /H®) ** (1967) 2 Mad LJ 468: 
89 ** AIR 1963 Andh Pra 

(1963) Andh Pra 931 

1 D ®\ * AIR 1964 Manipur 1 (2) ** 1961 
Jah LJ 780: 1961 MPLJ 501 ** AIR 1960 
Ker 93 (94): 1959 Ker LT 807. 

(7) Amendment on basis of subse- 
quent events — Finding in another pend, 
ing litigation cannot afford ground for 

KE5? dl X?. t plaint - AIR 1961 Pat 302 

[See however (’42) AIR 1942 Sind 4 

(5) J 

, see (’27) AIR 1927 Cal 56 (57) 

(8) Where the cause of action is 

foreign to the original cause of action 

on which the suit was brought, the 
amendment cannot be allowed, p62) AIR 
1952 Punj 221 (221) ** ('50) AIR 1950 
Cal 107 (107) ** (’31) AIR 1931 Mad 633 
(533). 

(9) Defendant attaining majority dur¬ 
ing pendency of suit—He may be allow¬ 
ed to file fresh written statement or 
amend one filed by his guardian ad 
litem. AIR 1962 Pat 159 (160). 

(10) Fresh suit on another mortgage 

not barred — Amendment of pleading 
not allowed. AIR 1959 Ker 172 (174): 

1958 Ker LT 1009 (DB). 

13. ‘‘At any stage of the proceedings.’* 

—(1) The amendment can be made at 
any stage of the proceedings. AIR 1956 
Mys 44 (45): ILR (1956) Mys 1 ** AIR 
1955 Tripura 29 (30) ** (’55) Madh BLJ 
1955 SCR 1769' (1771) ** AIR 1965 Ker 
29 (30, 31): 1964 Ker LT 532. (Amend¬ 
ment of execution petition — Amend¬ 
ment can be allowed even after appel¬ 
late decree has become time-barred.) ** 
ILR (1964) 1 Puni 798 (DB) ** (1963) 

65 Punj LR 1016 ** AIR 1963 Raj 106 
(109): 1962 Raj LW 696 ** AIR 1961 Puni 
60 (66): 63 Pun LR 516 ** 1960 Ker LT 
731 ** AIR 1959 All 579 (579): 1958 All 
LJ 437. (One of two trustees filing suit 
-— Court has jurisdiction to allow amend¬ 


ment of plaint by joining other trustees 
at any stage.) 

- (2) An amendment may be allowed. 

la) Before or at, or after the trial or 
before the final decree in the case. 

IRS 412 ( 414 )* ILR (1951) 
Nag 496 ** AIR 1949 Mad 467 
It 67 .)* AIR 1969 Orissa 34 (35, 36) 
* AIR 1963 Manipur 43 (45). (An 
amendment of the plaint can be al¬ 
lowed before admitting the plaint 
imder O. 7, R. 9, before returning 
the plaint under O. 7, R. 10 or be¬ 
fore rejecting the plaint under O. 7, 
R. 11 C. P. C.) ** AIR 1959 Cal 642 
(644): ILR (1960) 2 Cal 1. 

[See also (1963) 67 Cal WN 417. (Origi¬ 
nal side — Calcutta High Court —— 
Practice — Preliminary decree pass- 
ed — Amendment of plaint order¬ 
ed thereafter — Held that If such a 
practice existed it was erroneous — 
Amendment as ordered should be 
carried out.)] 

fb) In appeal. AIR 1954 Nag 65 (69): 
ILR (1953) Nag 579 •» AIR 1953 
Trav-Co 237 (238): ILR (1952) 

Trav-Co 1011 ♦* AIR I960 SC 622 
(624): (1960) 2 SCR 768. (Amend¬ 
ment adding new prayer.) »* AIR 

J 9 r 68 oo^ ys * 266 (268 ) : < 1968 ) 1 Mys 
LJ 288 ** AIR 1967 Andh Pra 166 

(165): 1967 Cri LJ 691: (1966) 2 
Andh WR 401 (DB). (Election peti¬ 
tion — Amendment formal and not 
resulting in prejudice or taking 

other party by surprise — Amend¬ 
ment allowed at the argument stage 
of appeal on ground that party 
which cross-examined witnesses on 
the -point and had opportunity to 
tender rebuttal evidence cannot com¬ 
plain of prejudice.) *• AIR 1966 Bom 
174 (179): 67 Bom LR 864 (DB) ** 
AIR 1965 Manipur 23 (24) •* AIR 
1964 Andh Pra 118 (121) (DB) ** 
AIR 1963 Madh Pra 202 (205): 1962 
LJ 1939 ** AIR I960 Andh Pra 
222 (22°): (1960) 1 Andh WR 340 
(DB). 

CSee /^f^ AIR 1959 Cal 477 (478): ILR 
(1959) 2 Cal 623 (DB). (Plaint am¬ 
ended after preferring appeal — Ap¬ 
pellate Court can hear appeal on 
basis of amended plaint.)] 

< c ) ,,J£ cond a PPeal. AIR 1958 Punj 460 
/ 48 2, 463) ** ILR (1955) Gut 163 
(176) (DB) •••ILR (1955) Trav-Co 
635 (644) (DB) ** AIR 1963 Guj 153 
{}g8): (1963) 4 Guj LR 172 *• ILR 
(1963) Cut 146 ** 1961 Jab LT 
1205 •• AIR 1959 Madh Pra 191 
(193): 1959 MPLJ 285. 

(d) In revision. (’13) 20 Ind Cas 831 
(832) ^ (Lah)-. 

fe) Even in an appeal before the Federal 
Court or the Privy Council. 'AIR 
1945 FC 47 (69): 1945 FCR 103 *■ 
AIR 1925 PC 169 (170): 47 All 459 
** (’67) 11 Moo Ind App 468 (486) 
(PC). 
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(3) A Court of appeal may remand the 
case directing the lower Court to amend 
the plaint and proceed with the trial. 
1955-1 Mad LJ 5 (7) ** AIR 1950 All 396 
(398): ILR (1951) 2 All 176 ** (’01) 23 All 
167 (173) (DB). 

(4) Mere delay, in applying for an amend¬ 

ment will not be a ground for .refusing an 
application for leave to amend. AIR 
1957 Pat 633 (636) (DB) ** AIR 1956 Mys 
44 (45): ILR (1956) Mys 1 ** AIR 1955 
Trav-Co 201 (206): ILR (1955) Trav-Co 
411 **AIR 1969 Guj 159 (161, 164, 166) 
** AIR 1969 Orissa 34 (35, 36) ** 1967 
Ker LT 74: 1967 Ker LJ 80 ** (1964) 2 
Andh LT 421 ** ILR (1963) Cut 345 ** 
AIR 1960 J and K 110 (111) ** AIR 1960 
Punj 653 (654): 62 Puni LR 694 ** AIR 
1959 Madh Pra 191 (193): 1959 MPLJ 

285. 

(5) Where the application is made at 
such a late stage that under the circums¬ 
tances, it will cause injustice or injury to 
the opposite party if the leave to amend 
is granted the application will be refused. 
('58) AIR 1958 Ker 368 (374) (DB) ** 
AIR 1958 Manipur 38 (40) ** AIR 1958 
Tripura 10 (11) ** (’87) 11 Bom 620 (638): 
14 Ind App 111 (PC) ** AIR 1969 Punj 

187 (188): 1969 Lab IC 699 ** (1964) 2 
Andh LT 421 ** AIR 1961 Puni 102 (104): 
62 Pun LR 490 (DB) ** 1961 Raj LW 634 
** AIR 1960 Pat 54 (55, 56): 1959 BLJR 
602 (DB) ** AIR 1959 Madh Pra 30 (33): 
1959 MPLJ 823 (DB) ** AIR 1959 Mys 

188 (189): 37 Mys LJ 496. 

[See (1966) 1 Mad LJ 158: 78 Mad LW 
749. (Suit for dissolution of partnership — 
Agreement found to be illegal — Plaintiff 
seeking to amend plaint by asking for 
restitution of contribution — Relief of res¬ 
titution could be granted only if agreement 
itself was legal — Plaintiff should have 
asked for alternative relief in plaint in 
first instance and not in stage of second 
appeal.)] 

[See also AIR 1969 Ker 19 (21): 1968 
Ker LR 566. (Suit for redemption and pos¬ 
session of mortgaged property — Amend¬ 
ment seeking to convert it into one for 
possession on basis of title — Cannot be 
allowed in second appeal.) ** ILR (1966) 
Cut 603: 8 Orissa JD 290 (DB). (Plea of 
mala fide not taken in petition under 
Article 226 of Constitution — It cannot be 
allowed to be taken for the first time at 
the hearing stage.)] 

[See however AIR 1954 Nag 200 (202).] 

(6) Property belonging to mother dis¬ 
posed of by will by father — Daughter 
filing suit to recover property from bene¬ 
ficiaries under the will without implead¬ 
ing necessary parties viz., her brothers who 
were entitled to inherit property along 
with her — Though plea as to non-join¬ 
der was raised in trial Court itself and 
an issue was framed plaintiff making no 
attempt to amend her plaint even in the 
appeal before High Court — No applica¬ 
tion for amendment made even to the 

[Vol. 3.] 3 A. M. 15 


Supreme Court until the appeal was al¬ 
lowed to stand over after it was heard — 
Held that in the circumstances it would 
not be possible to entertain the applica¬ 
tion for amendment. AIR 1965 SC 271 
(276): (1964) 6 SCR 1. 

(7) Even though a question of the ini¬ 
tial jurisdiction of the Court is raised at 
a late stage the Court should ordinarily 
decide it and should not avoid to decide 
it on the ground of undue delay. 1961 Jab 
LJ 329: 1961 MPLJ 394. 

(8) Amendment of material facts in elec¬ 
tion petition to introduce corrupt practice 
after period of limitation — Tribunal has 
no jurisdiction to allow such amendment. 
AIR 1965 Mys 102 (107): (1964) 1 My s LJ 
488 (DB). 

(9) Defendant deliberately ’ desisting 
from setting forth his case in trial Court 
•— Decree in favour of plaintiffs — Fresh 
allegations sought to be raised by defen¬ 
dant in appeal — Such allegations incon¬ 
sistent with those in trial Court and im¬ 
proving original case — Amendment held 
could not be allowed. AIR 1964 Manipur 5 
(6-7). 

(10) In the absence of an enabling pro¬ 
vision, if on the date the application lor 
amendment was made the suit would 
have been barred by limitation, there is 
no escape but that the application has got 
to be dismissed on the ground of limita¬ 
tion. (1969) 1 Mad LJ 393. 


14. Opportunity to be given to the op¬ 
posite party to amend his pleading.— ( 1 ) 
Where a pleading is allowed to be amend¬ 
ed. an opportunity should be afforded to 
the opposite side to meet the new case by 
filing any additional statement or letting 
in such further evidence as may be neces¬ 
sary. AIR 1956 Bhopal 16 (16) ** AIR 1955 
Aimer 8 (1) (8) ** AIR 1929 PC 306 (308) 

t«ni 96 T 5 r£ U LJ 1011 ** (1959) 61 Bom LR 
1607: ILR (1960) Bom 154. 

(2) Where an amendment of a plaint 
allowed at the appellate stage is purely of 
a forma 1 character, if the appellate Court 
thmks that any reply to the amendment by 
the defendant is necessary it should call 
one from the defendant and should itself 
determine whether, and, if so, how far, 
further proceedings are called for. A re¬ 
mand of the case to the lower Court is un¬ 
necessary. AIR 1954 SC 5 (8, 9). 

(3) Amendment of plaint after filing of 
written statement — Additional written 
statement should be limited to amended 

°/ 0 , plaint onI y- AIR 1961 Him Pra 
46 (47, 48). 

_ , , . is no rule of law, statutory or 

otherwise, which restricts or limits the de¬ 
fendant when he i s called upon to file a 
written statement to an amended plaint 
to contest the plaintiff’s claim to any par¬ 
ticular pleas. AIR 1960 Punj 575 (581 

582) (DB). lool » 

(5) Amendment of plaint after filing 
of written statement — Court permitting 
defendant by unqualified order to file 
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fresh written statement — Scope of fresh 
written statement — Not confined to 
amended part of plaint — Statement is 
not also controlled by O. 6, R. 7. AIR 1966 

P “?S J 164 ’ 165 > : 67 Pun LR 335 

(AIR 1961 Him Pra 46, Dissent, from.) 

(6) Amendment of memo of appeal by 
adding question of law such as non-regis- 
i ration of firm and lack of iurisdiction 
allowed — Amendment in written state¬ 
ment by adding same questions is neces¬ 
sary. AIR 1964 Manipur 5 (6). 

(7) Plea raised in defence for first time 
— Any material relevant to meet that de¬ 
fence can be validly relied upon by plain¬ 
tiff in the course of evidence without 
amending plaint. AIR 1959 Pat 540 (544. 
545): 1959 BLJR 425. 


(8) Defendant allowed to amend written 
statement — Plaintiff should be given 
chance to rebut defendant's case. 1968 Pat 
LJR 617. 


can extend time in the interest of justice. 
1959 Ker LT 457. 

(6) Amendment costs have to be allowed 
as amendment costs and the determination 
of such costs cannot be based on any irre* 
levant considerations such as an anticipa* 
torv possible remand that the Court 
might envisage. Remand for fresh trial 
would constitute a ground for imposing 
heavy amendment costs only when the 
Court is allowing the amendment and at 
the same time remanding the case for a 
fresh trial. AIR 1961 Madh Pra 169 (170, 
171): 1961 MPLJ 1124. 

(7) Additional written statement by way 
of amendment of previous statement 
One defendant raising new ground in¬ 
consistent with that raised in ioint writ¬ 
ten statement — No injustice to plaintiff 

— Amendment allowed to determine real 
controversy between parties without pay¬ 
ment of costs. AIR 1966 Orissa 6 (8, 9): 32 
Cut LT 930. 


15. “On such terms as may be Just.**— 

(1) As a general rule an amendment will 
«>nlv be allowed on the terms that the 
'•ost of the application for leave to amend, 
and the costs occasioned by, and in con¬ 
sequence of, the amendment shall be paid 
bv the party amending, in any event. AIR 
>951 Nag 412 (414, 415): ILR (1951) Nag 
496 ** AIR 1915 PC 172 (173) ** AIR 1964 
Andh Pra 118 (121) (DB). 

[See also 1961 Jab LJ 1509. (Amendment 
allowed without awarding costs though 
Court should have allowed the same — 
Awarding of costs is in discretion of Court 

High Court refused to interfere in re¬ 
vision.)] 

(2) Where a party accepts under an 
order costs which, but for the order, 
would not at that time be payable, he can¬ 
not afterwards object that the order ought 
not to have been made. AIR 1927 Mad 
1009 (1009) ** AIR 1934 Cal 554 (555, 556): 
61 Cal 433 (DB) ** AIR 1961 Bom 136 
(139): 62 Bom LR 336 (DB). 

[But see AIR 1956 Mad 105 (108): ILR 

< 1956) Mad 719 (DB) ** AIR 1956 Mad 

679 (679).] 

(3) Where an amendment of a pleading 

is allowed on condition of the party pay¬ 
ing to the opposite party a certain sum as 
costs and such sum is paid and accepted 
bv the opposite party, the latter cannot 
afterwards object to the order allowing 
amendment. AIR 1955 Nag 222 (223): ILR 

1 1956) Nag 314 (DB) ** AIR 1957 Him 

Pra 23 (25) ** AIR 1965 Punj 463 (465) 
(DB) ** AIR 1964 Pat 275 (277): 1964 
BLJR 291 (DB) ** 1961 Jab LJ 905. 

(4) If the costs are accepted under 
protest and the right to challenge the 
order is reserved it would be open to 
challenge the order notwithstanding that 
the costs are accepted. AIR 1961 Bom 136 
(139): 62 Bom LR 336 (DB). 

(5) Amendment of plaint allowed on 
pavment of costs before a fixed date — 
Costs not paid within time fixed — Court 


15A. How amendments should be made.— 

(1) Pleadings can never be deemed to have 
been amended; if any amendment is sought 
by a party, it must be expressly made 
with the leave of the Court. AIR 1960 Punj 
62 (64) (DB). J 

(2) Amendment of plaint — Mere offer 

to amend is not sufficient; application for 
amendment is necessary. AIR 1967 Andh 
Pra 331 (338): (1967) 1 Andh LT 345 

(DB). 

(3) The suit for accounts was institut¬ 
ed in August, 1948 and the second ap¬ 
peal was heard and disposed of in 1959. 
At the time of argument in second appeal 
the plaintiff’s counsel orally prayed that 
the High Court should permit him to 
amend the plaint. It was held that there 
was no proper application for amendment 
In accordance with the rules and it was 
not possible to accede to this exceedingly 
belated request. AIR 1960 Punj 62 (64) 
(DB). 

(4) When amendments of pleadings 
cannot be conveniently embodied in the 
plaint or written statement then an amend¬ 
ed plaint or written statement embodying 
the additional pleadings allowed should 
be filed and insisted upon by the Courts. 
AIR 1959 Manipur 9 (9). 

(5) Revisional Court allowing amend¬ 
ment of plaint on 12-2-1959 — Delay in 
communication of order — Amendment 
carried out on 29-10-1959 with permission 
of trial Court — Defendant’s objection 
that amendment not carried out within 
time — Plaintiff applying to High Court 
for extension of time from 26-2-1959 to 
29-10-1959 — Mistake condoned under Sec¬ 
tion 151 C. P. C. for ends of justice. AIR 
1962 Andh Pra 527 (528): (1962) 1 Andh 
LT 491. 

(6) Parties pleading jointly — One alone 
cannot apply for amendment — He must 
file separate plaint. AIR 1961 Ker 153 
(153): 1960 Ker LT 1102. 
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Order 8, Rule 17 — Note 15A (contd.) 

(7) Relief clause sought to be amend¬ 
ed but not clause stating valuation. 

Held, that the amendment was conse¬ 
quential on the grant of the amendment 
of the relief, and could have been ordered 
by the Sub-Judge. AIR 1959 Manipur 9 
( 10 ). 

16. Court not having jurisdiction over 
suit if can allow amendment of plaint.— 

(1) A Court which has no jurisdiction to 
entertain a suit is not competent to allow 
an amendment of the plaint which, if 
granted, would bring the suit within its 
jurisdiction. AIR 1953 Assam 102 (103): 
ILR (1952) 4 Assam 167 ** AIR 1949 Mad 
719 (720). 

(2) The Court can return the plaint for 
presentation to the proper Court and the 
plaintiff can amend the plaint and re¬ 
present it to the same Court. AIR 1954 
All 749 (750) ** AIR 1953 Nag 273 (273): 
ILR (1953) Nag 792 (DB). 

(3) Plaint filed in High Court — Amend¬ 
ment showing Court had jurisdiction may 
be allowed. AIR 1960 Cal 540 (541). 

(4) Where an amendment in the plaint 
in a suit instituted in a competent Civil 
Court was allowed after an Act taking 
away the jurisdiction of the Civil Court 
had come into force, as the objection 
to jurisdiction of the Civil Court was not 
raised at the time of amendment the 
amendment could not be challenged sub¬ 
sequently. AIR 1964 Punj 462 (464): 66 Pun 
LR 518. 

(5) Second appeal dismissed in limine 
— Decree of High Court does not super¬ 
sede that of the Court of first appeal — 
Application for amendment lies to Court 
of first appeal. 1966 Cur LJ 195 (Punj). 

17. Amendment taking suit out of Juris-, 
diction. If can be allowed. — (1) Even 
where an amendment of the plaint takes 
the suit out of the jurisdiction of the 
Court, the Court should allow the amend¬ 
ment and return the plaint as amended to 
the proper Court. AIR 1958 All 96 (96) ** 
AIR 1949 Mad 208 (210) ** AIR 1969 Ker 
75 (77): 1968 Ker LT 479 ** AIR 1959 Raj 
146 (147): 1959 Raj LW 175. 

[See also AIR 1960 Cal 123 (127, 128): 
ILR (1960) 2 Cal 754. (Change of relief 
affecting nature of suit and jurisdiction 
of Court cannot be allowed without formal 
amendment.)] 

[But see (1959) 1 Mad LJ 307 ** AIR 
1957 Andh Pra 10 (11) ** AIR 1953 Nag 
273 (273): ILR (1953) Nag 792 (DB).] 

18. Suit not properly instituted — Am. 

eadment.— (1) Where the suit is not pro¬ 
perly instituted, the defect cannot be 
cured by amendment. The only course 
open to the plaintiff is to file a fresh 
suit. AIR 1958 Him Pra 1 (4) ** AIR 1944 
Bom 201 (202, 203): ILR (1914) Bom 66. 

[But see AIR 1953 Bom 28 (29): ILR 
(1953) Bom 188.] 

(_2) Suit in name of firm by partners 
doing business outside India — It is only 


misdescription of plaintiff — Plaint can 
be amended by substituting partners’ 
names, under S. 153 and possibly under 
this rule — Order 1, R. 10 has no applica¬ 
tion. AIR 1961 SC 325 (327, 330): (1961) 
1 SCR 982. (AIR 1928 Bom 191, AIR 1931 
Cal 770, OVERRULED. AIR 1960 Cal 15, 
Affirmed.) ** AIR 1960 Cal 15 (17, 18, 20) 
(DB). (AIR 1957 Cal 668, Reversed.) 

18A. Extent of amendment. —Application 
for grant of permit in respect of certain 
route — No power in R. T. A. or Appel¬ 
late Authority to grant permit in respect 
of curtailed route after amendment of ap¬ 
plication. AIR 1965 Madh Pra 286 (287) : 
1965 MPLJ 41 (DB). 

19. Effect of amendment and limitation. 

— (1) After amendment the Court must 
look to the amended pleadings and leave 
out of consideration those before amend¬ 
ment. AIR 1948 Oudh 307 (337) : 22 Luck 
522 (DB). 

(2) Where an amendment is allowed 
under this rule, such amendment relates 
back to the date of the suit as originally 
filed where no party is added. AIR 1956 
Trav-Co 97 (98): ILR (1955) Trav-Co 98 
(DB) ** AIR 1950 Pepsu 21 422 ) ** AIR 
1964 Punj 462 (464): 66 Pun LR 518 ** 
AIR 1960 Cal 61 (62): 63 Cal WN 832. 

(3) Filing of suit in October 1957 in X 
Court having pecuniary jurisdiction to 
try it—For some administrative reasons, 
transfer of suit in 1962 to Y Court having 
pecuniary jurisdiction to try it—Petition 
for amendment of plaint before Y Court al¬ 
lowed — •Valuation of suit for purposes of 
jurisdiction. 

Held date of institution of suit had to be 
taken as October 1957 — Amendment re¬ 
lated back to date of institution of suit 
and amended relief, therefore, had to be 
valued as on date of institution of suit in 
1957 and not as on date of amendment or 
as on date of transfer. (1967) 1 Andh LT 
373: (1967) 1 Andh WR 241. 

(4) The amendment of a plaint by the 
addition of a necessary party cannot relate 
back to the date of the filing of the suit 
ILR (1956) Madh B 26 (37) (DB) ** AIR 
1937 Rang 124 (125) (DB). 

(5) A plaint can be allowed to be 

amended under this rule although at the 
time of the amendment the suit (if insti¬ 
tuted then) would have been barred by 
limitation. AIR 1957 SC 357 (362): 1957 

SCR 438 ** AIR 1958 J and K 62 (63, 64) 
** AIR 1958 Tripura 36 (37) ** AIR 1957 
KenUa 21 (22) (DB) ** (’57) 99 Cal LJ 

(6) Plaintiffs instituting suit a s shebaits 
of deities — Omission to include deities 
as plaintiffs — Court can allow to correct 
omission even if plaintiffs’ claim is barr¬ 
ed bv limitation. 1963 BLJR 861. 

(7) When the application for amend¬ 
ment had been made within time, all that 
followed afterwards would not make the 
plaint barred bv limitation. The order of 
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R. 18. Failure to amend after order.—If a party who has obtained an order 
for leave to amend does not amend accordingly within the tim e limited for that 
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Order 6 Rule 17 — Note 19 (contd.) 

amendment must relate back to the date 
of the application for amendment. ILR 
(1959) 9 Raj 90: 1959 Raj LW 110. 

20. Appeal.—(1) No appeal lies from an 
order granting or refusing an amendment 
under this rule. AIR 1956 Raj 43 (45): ILR 
(1955) 5 Raj 143 ** AIR 1952 Assam 50 
(50): ILR (1951) 3 Assam 136 (DB). 

(DB) C ] however AIR 1918 Cal 188 f 189 ) 

(2) An Appellate Court, in an appeal 
from the decree in the suit will not in¬ 
terfere. with the discretion of the lower 
Court in granting or refusing amendments. 
AIR 1954 Nag 65 (69): ILR (1953) Nag 
579 ** (’55) 1955-1 Mad LJ 5 (7) ** 1961 
Jab LJ 905. (Trial Court allowing amend¬ 
ment on sound judicial principles— Dis¬ 
cretion exerbised cannot be interfered 
with in appeal.) ** AIR 1961 Punj 60 (66): 
63 Pun LR 516. 

(3) An appellate Court will not inter¬ 
fere with order made bv subordinate Court 
on application under O. 6 R. 17 in exer¬ 
cise of its discretion without exceeding the 
limits of its power unless it acted perver¬ 
sely or unless the view taken by it is 
clearly wrong. AIR 1960 SC 308 (376, 377): 
(I960) 2 SCR 289. (Election Tribunal nei¬ 
ther exceeding its power nor acting per¬ 
versely in disallowing amendment — High 
Court is not justified in setting aside order 
of Tribunal.) 

(4) An order refusing leave to amend a 
plaint is not appealable under the Letters 
Patent as a judgment. AIR 1917 Mad 350 
(350) (DB). 

(5) Where the effect of an amendment 
of the plaint is to take away from the 
new party, substituted by the amendment, 
his defence of limitation, the order of 
amendment is a judgment within the 
meaning of Cl. 15 of the Letters Patent. 
AIR 1956 Cal 630 (633) (DB). 

(6) An order allowing amendment under 
O. 6, R. 17, Civil P. C. of the petition filed 
under the Jammu and Kashmir Restitution 
of Mortgaged Properties Act of 2006 is 
appealable under S. 12 of the Act and is 
not revisable under S. 115, Civil P. C. AIR 
1957 J and K 12 (13) (DB). 

(7) Amendment in written statement al¬ 
lowed by trial Court when counsel for 
both parties were present — Objection 
not raised — Prayer for time for making 
consequential amendment in plaint not 
made — Nor any grievance made on next 
hearing which took place after two 
months — Plaintiff held had no justifica¬ 
tion to question the amendment by raising 


a ground on appeal. AIR 1967 Bom 382 
(384): 69 Bom LR 559. 

21. Revision. — (1) An order passed 
under O. 6, R. 17 either allowing an 
amendment or refusing . to allow an 
amendment is a “case decided" within 
the meaning of S. 115, Civil P. C. 1968 
All LJ 109: 1968 All WR (HC) 103 (FB). 
(AIR 1936 All 686 (FB), Overruled.) 

(2) For other Cases See S. 115 Note 4. 

Order 6, Rule 18 

I. Failure to amend after order. — (1) 

The only consequence of the failure to 
amend within time would be, that the 
party cannot amend his pleading after¬ 
wards, unless the time is extended by 
the Court. ('42) ILR (1942) Kar (PC) 
143 (152) (PC) ** AIR 1940 Mad 641 

(645). 

(2) Where the appellate Court directs 

the trial Court to allow an amendment 

of the plaint, the plaintiff must file the 
amended plaint within the time fixed by 
that Court and where there is a further 
appeal, within fourteen days of the order 
of the second appellate Court if no time 
has been fixed by it. ILR (1953) 3 Raj 

988 (990, 991) (DB) ** AIR 1952 Pepsu 

42 (43). 

(3) It is the appellate Court where it 
allows an amendment which has juris¬ 
diction to extend the time fixed by it 
and not the trial Court. AIR 1952 Pepsu 
42 (43) ** AIR 1954 Nag 65 (69): ILR 
(1953) Nag 579. 

[But see AIR 1962 Andh Pra 527 
(528): (1962) 1 Andh LT 491. (Where 
the trial Court thought it had powers to 
extend time given by the revisional Court 
to amend the plaint, mistake co mm itted 
in the circumstances, could certainly be 
held to be bona fide and could be con¬ 
doned, if necessary, by the exercise of 
the inherent powers vested in the' High 
Court under Section 151.)] 

(4) If an appellate Court while re¬ 
manding a case to the trial Court limits 
the time within which the plaintiff is to 
amend his plaint, and if the suit is 
dismissed because the plaintiff could, for 
no fault of his, not comply with the 
direction, the apppllate Court can when 
the case again comes before it in appeal 
extend the time as provided by S. 148 
of the Code. AIR 1952 Pepsu 42 (43). 

(5) In a proper case, the final Court 
of appeal has also power to grant exten¬ 
sion of time. ILR (1953) 3 Raj 988 (993) 
(DB) ** AIR 1952 Pepsu 42 (43). 

(6) Amendment of pleadings of Elec¬ 
tion petition are not governed by provi- 
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ORDER VII 

PLAINT 

R. 1. Particulars to be contained in plaint.—The plaint shall contain the fol¬ 
lowing particulars:— ' 

(a) the name of the Court in which the suit is brought; 

(b) the name, description and place of residence of ,the plaintiff; 

(c) the name, description and place of residence of the defendant, so far 

as they can be ascertained; 

£d) where the plaintiff or the defendant is a minor or a person of unsound 
mind, a statement to that effect; 

(e) the facts constituting the cause of action and when it arose; 

(f) the facts showing that the Court has jurisdiction; 

(g) the relief which the pl ain ti ff clai m s; ^ 

(h) where the plaintiff has allowed a set-off or relinquished a portion of his 

claim, the amount so allowed or relinquished; and 

(i) a statement of the value of the subject-matter of the suit for the pur¬ 

poses of jurisdiction and of court-fees, so far as the case admits. 

[1882 and 1877, S. 50; 1859, S. 26; See 26 and O. 6, R. 2.] 


Order 0, Rule 18 — Note 1 (©onto.) 
sions of Rules 17 and 18 of this order. 
AIR 1968 Guj 289 (294, 295). 

(7) When the amendments are in¬ 
corporated in the copy of the plaint pro¬ 
duced by the plaintiff, what the Court 
has to do is to get the amendments incor¬ 
porated in the original plaint, call upon 
the defendants to file additional written 
statements if any and then proceed with 
the suit in the usual way. 1959 Ker LT 
469 (469): 1959 Ker LJ 362 (DB). 

(8) Non-joinder of parties within 
period of limitation — Amendment to in¬ 
clude them as parties cannot be allowed 
after expiry of period of limitation. AIR 
1968 All 201 (203). 

ORDER 7, RULE 1 — SYNOPSIS 

1. Scope* 

2. “Name, description and plaee of resid¬ 

ence”. 

3* Party, a minor or person <of unsound 

mind — See Order 32. 

4. “Facts constituting the cause of 

action”. 

5. When cause of action arose. 

0. “Facts showing that the Court has 

Jurisdiction”. 

7. “Relief which the plaintiff claims” — 

See Order 7, Rule 7. 

8. Set-off or relinquishment of portion of 

claim. 

9. Valuation of suit. 

1. Scope. — (1) The provisions of this 
rule are imperative. AIR 1925 Nag 183 
(184) ** AIR 1915 Ca! 681 (682): 42 Cal 
85 (DB). 

(2) Court is competent to grant relief 
not prayed for in plaint, by wav of com 
promise decree. A joint application con¬ 
taining the terms of compromise supersedes 
original case of parties contained in plead¬ 
ings. AIR 1962 All 20 (22). 

(3) Petition for winding up on ground 
of indebtedness of company — Petition it¬ 


self must be self-sufficient to prove case. 
(1965) 69 Cal WN 1: (1965) 35 Com Cas 
180. 

2. “Name, description and place of resid¬ 
ence”. — (1) The full description of the 

party and the character in which he sues 
or is sued should be given in the plaint. 
AIR 1935 Bom 333 (335) ** AIR 1939 Pat 
430 (431) ** ILR (1961) 11 Raj 390. (Suit 
by Karta of Joint Family on behalf of all 
members including minors is maintainable.) 

(2) The word “description” includes the 
age, father’s name. (1897) 7 Mad L Jour 
81 (82) (DB). 

(3) The titles by which the defendant is 
generally known should also be given. 
(1872) 18 Suth WR 301 (302, 303) (PC). 
(REVERSING on appeal (’66-68) 3 Mad 
HCR 31 and OVERRULING (1899) 12 Suth 
WR 450.) 

(4) Where a person is sued in two 

capacities it is not necessary that his name 
should be repeated twice in the cause title. 
It is sufficient if the two capacities are in¬ 
dicated in the body of the plaint. AIR 
1943 Cal 319 (327): ILR (1943) 1 Cal 274 
(DB). ((1928) 1 KB 663: 96 LJ KB 1040, 

Relied on.) 

(5) The place of residence of the plaintiff 
should be accurately given. (1879) 4 Cal 
L Rep 366 (370). (To describe plaintiff 
as residing in Chitpore Road is not suffi¬ 
cient.) 

(6) The place of residence of the defen¬ 
dant should be given as accurately as can 
be ascertained; it is not sufficient to make 
vague statements as to th e defendant’s 
place of residence such as “carrying on 
business in Calcutta” or “formerly in 
Calcutta now residing in Kashmir”. AIR 
1931 Cal 458 (462): 58 Cal 418 *'* (1879) 4 
Cal L Rep 366 (371). 

(7) If the plaintiff after inquiry is unable 
to ascertain the particulars regarding the 
defendant’s place of residence fully, he 
should include a paragraph in the plaini 
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HIGH COURT AMENDMENTS 

Andhra Pradesh , • 

Same as that of Madras. 

Bombay: Dadra and Nagar Havdia 

For item (i) substitute the following:—— 

Of • ‘‘ (i) , St | atement J ol _ value of the subject-matter of the suit for the purpose, 
of jurisdiction and of court-fees, so far as the case admits, showing the provisions 

made" a- < U-1906 < f ti °" of ~“rt-fees «nd jurisdiction is separately 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-65J. 

Kerala: Laccadive, Minicoy and Amindivi Islandso 

Same as that of Madras but without the Proviso. (9-6-1959.) 

[a] See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3. 

Madras and. Pondicherry 

Substitute the following for sub-clause (d) of Rule I:—* 

‘(d) Where the plaintiff or the defendant is a minor or a person of unsound 

f5 ect r r d * ^ of a minor,; a s^tement r e“g 

Provided 1 ^ i beSt ° f ^ kn ° wledge and belief of the person verifying the plaint: & 

t ^ °T. mg Kl t0 6 laIge number ° f defen ^ or any other sufficient 
reason ,t is not practicable to ascertain with reasonable accuracy the age of the 

teol lu nn- M b , e Stated 4,131 4,16 age of minor defendLt is not 

5-9-68] tR O C ‘ N °- 1433 / 43 — B - 1]= Act 26 of 1968, S. 3 and Sch., Pt. II [w. e. f. 


Order 7, Rule 1 — Note 2 (oontd.) 

. lh . at effect. (1900) 5 Cal WN Ixiii 

(Ixin). 

| f 

(8) It is not sufficient to give these parti¬ 
culars in the cause title of the plaint, as 
uie cause title is not covered by the verifl- 
calion of the particulars in the- plaint. 
AIR 1931 Cal 458 (461): 58 Cal 418. 

<9> In a suit by or against a corporation, 
the plaintiff or defendant, as the case may 
be, is the corporation itself and the name, 
description and place of business of such 
corporation only need be given. It is not 
necessary to give the particulars of the 
person who purports to sign the pleading. 
(1949) 15 Cut L Tim 39 (42, 46). 

[See also ILR (1966) Guj 877: (1966) 7 

Guj LR 918 (DB). (Misnomer or misdes¬ 
cription of defendant can be corrected by 
amendment.) ** AIR 1962 Cal 283 (284, 

285): 65 Cal WN 1128 (DB). (If a person 
intends to sue persons who for the time 
being occupy posts of Chief Executive 
Officer and City Architect of Municipal 
Corporation he must implead them by their 
individual names.)] 

(10) It is a fundamental principle that 
a suit can be instituted only by the person 
having the cause of action or by some 
one on his behalf. AIR 1936 Pat 198 (200): 
14 Pat 633. 

(11) Where a plaintiff has reason to 
believe that any adverse party is an Indian 
soldier who is serving under special con¬ 
ditions, he shall state the fact in his plaint. 
So also Section 3 of the Merchant Seaman 
(Litigation) Act (1946), requires a similar 
mention in the case of a serving seaman. 

3. Parly, a minor or person of unsound 

mind. — See Order 32. 


4. “Facta consulting the cause of ac¬ 
tion.** ( 1 ) As to the meaning of the 
words cause of action, see Section 20 and 
the following case. AIR 1947 Bom 293 
(295): ILR (1948) Bom 91 (DB) ** 1967 
All LJ 17. (Cause of action means' the 
bundle of facts which have to be establish¬ 
ed to entitle a plaintiff to a decree.) ** 
1967 All LJ 17 (20) ** AIR. 1966 All 333 
(336): ILR (1965), 2 All 129 ** AIR 1961 
Andh Pra 143 (153): (1960) 2 Andh WR 
115 (DB). (It is not necessary that the 
legal effect thereof should be mentioned in 
the plaint.) ** AIR 1959 Cal 162 (164): 
ILR (1959) 2 Cal 402 (DB). (Case under 
Defence of India Rules (1939), Rule 75-A.) 

[See also AIR 1959 Cal 715 (722): (1960) 
30 Com Cas 582. (In a suit for injunction, 
restraining a breach of a contractual obli¬ 
gation, a pleader must, at least, plead the 
contract and the threatened breach there¬ 
of.)] 

(2) In a suit by an endorsee of a pro¬ 
missory note, the plaint must clearly allege 
that the endorser was given notice of dis¬ 
honour and also give particulars of the 
notice. If he claims exemption he must 
stale facts on which the claim is based. 
AIR 1956 Raj 129 (136): ILR (1956) 6 Rai 
612 (DB). 

(3) In a suit by a remote reversioner 

challenging a gift from the Hindu widow 
in favour of the nearer reversioner who 
bus by accepting the gift precluded him¬ 
self from challenging the same, it is suffi¬ 
cient if he avers in the plaint the factum 
of the gift and need not set out any f ur " 
ther circumstance to show how he being 
a remote reversioner, is entitled to sue. 
AIR 1953 Him Pra 73 (74). ‘ 
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Mysore 

Delete R. 1 and substitute die following:—> 

L The plaint shall contain the following particulars:— 

(a) the name of the Court in which the suit is brought; 

(b) the name, age, description, place of residence and place of business, if any, 
* ' ‘ . of the- plaintiff; 

(c) the name, age, description, place of residence and the place of business, if 
j . any, of the defendant, so far as can be ascertained by the plaintiff; 

(d) Where the plaintiff or the defendant is a minor or a person of unsound mind, 

a statement to that effect and in the case of a minor, his age to the best of 
the knowledge and belief of the person verifying the plaint: 

Provided that, where, owing to the large number of defendants or any other suffi¬ 
cient cause, it is not practicable to ascertain with reasonable accuracy the 
, age of the minor defendants, it may be stated that the age of the minor 

defendants is not known; 

: (e) the facts constituting the cause of action and when it arose; 

(f) the facts showing that the Court has jurisdiction; 

(g) the relief which the plaintiff claims; 

(h) where the plaintiff has allowed a set-off or relinquished a portion of tha 

claim, the amount so allowed or relinquished; and 

(i) a statement of the value of the subject-matter of the suit for the purposes of 

jurisdiction and of court-fees, so far as the case admits. (30-3-1967.) 


Order 7, Rule 1 — Note 4 (contd.) 

(4) The Court must look more to the 
substance than the form of the action. 
Whatever may be the name given to the 
action and although it does not fall within 
any of the recognized forms of action it 
nust not be rejected. AIR 1953 Mys 147 
(liO): ILR (1953) Mys 213 (DB). 

(5) Where the plea of adverse posses¬ 
sion is specifically taken in the course of 
pleadings before the Court it is immaterial 
that it was not taken in the plaint itself. 
AIR 1949 Oudh 32 (33): 23 Luck 283. 

(6) In applying the maxim ex turpi 
causa non oritur actio one has to see whe¬ 
ther the illegality goes to the root of the 
mailer* If the illegality be trivial and the 
plaintiff is not required to rest his case 
upon that illegality then public policy de¬ 
mands that defendant should not be allow¬ 
ed to take advantage of the position. AIR 
10C0 SC 213 (216, 217): (1960) 1 SCR 861. 

5. When cause of action arose.— ( 1 ) It 

is necessary for the plaintiff to state speci¬ 
fically when the cause of action for the 
suit arose. AIR 1932 Cal 259 (261, 262): 
59 Cal 448 ** Madh BLJ 1954 IICR 103 
(109) ** AIR 1930 Mad 742 (744) ** 

(1901) 26 Bom 360 (362) (DB). 

See also AIR 1915 Cal 675 (678).] 

2) The specific mention as to when the 
cause of action arose is necessary for the 
purpose of enabling the Court or the de¬ 
fendant to ascertain from the plaint whe¬ 
ther there is a cause of action, and whe¬ 
ther it is not barred by the law of limita¬ 
tion. AIR 1932 Cal 259 (261, 262): 59 

Cal 448 ** AIR 1959 Ker 377 (379): 1959 
Ker LT 475 (DB). 

[See also AIR 1950 Pat 206 (209).] 

(3) The statement as to when the cause 
of action arose need not be made in a 
separate paragraph, if it is clear from the 


ether facts alleged in the plaint. AIR 
1928 Lah 516 (526): 9 Lah 428 (DB) ** 
ILR (1965) 2 All 343. 

(4) A plaintiff is not absolutely bound by 
the statement regarding the date of 
the accrual of the cause of action; it may 
be determined or inferred from the facts 
staled. (1879) 4 Cal 529 (531) (DB). 

[See also AIR 1935 All 759 (760).] 

(5) Where a plaintiff has placed before 
the Court all the facts on which he bases 
his claim without deducing his legal posi¬ 
tion properly from those facts and thus 
bases his suit on a wrong cause of action 
he can take the correct stand even after 
the period of limitation. AIR 1944 Mad 
530 (531). 

6. “Facts showing that the Court has 
Jurisdiction.”— (1) All the facts showing 

that Uie Court has jurisdiction should be 
set out in the plaint, and if any special 
jurisdiction vested in the Court by law is 
invoked, all the facts which call for the 
exercise of that jurisdiction should be set 
out. AIR 1952 Kutch 77 (78) ** AIR 1938 
Mad 497 (498) ** AIR 1961 J and K 61 
(62). 

[Sec AIR 1934 Pat 593 (594).] 

(2) When jurisdiction of a Court to try 
the suit is disputed, the Court must de¬ 
cide the same preliminary to the adjudica¬ 
tion of the suit itself. AIR 1918 Mad 998 
(1000. 1006): 40 Mad 1 (FB) ** AIR 1932 
All 413 (414) (DB). 

[See also AIR 1960 Bom 141 (143. 144): 
61 Bom LR 1097 (DB). (Jurisdiction of 
tribunal appointed under Section 135 (2) 
Railways Act, if disputed, should be prov¬ 
ed.) ] 

(3) The Court has to decide the question 
by considering the cause of action disclos¬ 
ed in the plaint and the substantive relief 
to which the plaintiff, if successful, would 
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Order 7, Rule 1 — Note 6 (contd.) 

be entitled and not with reference to the 
prayers which the plaintiff had thought fit 

P ut m the plaint. AIR 1956 Bom 649 
(649). 

(4) The plaint allegations alone and not 
the defences or evidence let in by par¬ 
ties should decide the question of juris- 

; c n S n AIR 1956 Pepsu 80 (81): ILR 

(1956) Patiala 141 ** AIR 1963 All 574 
(577, 578). 

(5) Where in a claim under Section 13 
of the Displaced Persons (Debts- Adjust- 
™ en t) Act, 1951, the claimant had stated 
that he was a displaced person while 
the defendant resided at Gurdaspur, it 
was held that it could not be said that the 
claimant had not alleged as required by 
Section 4 (ii) of the Displaced Persons 
(Institution of Suits) Act, 1948, that the 
cause of action had arisen in a place now 
situated in Pakistan. The maxim secun¬ 
dum allegata et probata did not apply 

U958) Punj G82 R 1958 ^ 361 (364): ILR 

(6) Suit for possession — Additional 
prayer for injunction —— Such prayer can¬ 
not confer on Civil Court jurisdiction to 
entertain suit where its jurisdiction has 
been expressly barred. AIR 1966 All 367 
(369): 1965 All LJ 549. 

(7) Where certificate under Section 46 

( 2 ), Income-tax Act (1922) is issued for re¬ 
covery of arrears due from father and the 
sons file suit for declaration that their 
interests in joint family properties are not 
bound on ground debt being avyavaharika 
debt, such a suit is not premature as they 
are not bound to wait till date of sale. 
AIR 1959 Mad 71 (72): (1958) 2 Mad LJ 
563 (DB). 

7. “Relief which the plaintiff claims.”—■ 

See Order 7, Rule 7. 

8. “Set-off or relinquishment -of portion 

of claim.” — ( 1 ) The amount set off or 
relinquished should be specified with 
precision, or at least should be stated in 
such a manner that the amount may be 
inferred from the other allegations in the 
plaint. (1900) 1900 All WN 214 (214) 

(DB). 

[See (1910) 8 Ind Cas 943 (943) (Mad).] 

9. Valuation of suit.— ( 1 ) The plaintiff 

should distinctly state in the plaint, the 

valuation of the suit for the purposes of 

court-fees and of jurisdiction. As the two 

valuations may not be the same in several 

cases, they have to be stated specifically. 

AIR 1955 Bhopal 6 (6). 

[See AIR 1937 Bom 326 (333) : ILR 

(1937) Bom 402 (DB).] 

(2) Where the plaintiff claims reliefs 

arising out of the same cause of action, he 
can state the aggregate value of his reliefs, 
but if he claims reliefs in respect of two, 
or more distinct causes of action, he 
should state the valuation of each cause 
of action separately, as the court-fee is 
separately payable in respect of each. See 
Court-fees Act (VII of 1870), S. 17. 


(3) Where the plaintiff claims reliefs in 
the alternative, he should also state his 
valuations in respect of the two reliefs, 
Slid the court-fee is payable on the value 

the larger relief. (1882) 6 Bom 302 

( 3 03) (1891) 15 Bom. 82 (83) (DB) ** 

A!R 7 8 9 * * * * * * * * * 19 32 Mad 158 (159) : 55 Mad 336. 

[See also AIR 1930 Nag 55 (56).] 

(4) The. valuation of a suit for the pur- 

poses of jurisdiction is necessary In order 
to ascertain whether the suit is within the 
pecuniary jurisdiction of the Court. AIR 
1918 Mad 998 (1002): 40 Mad 1 (FB) ** 
1968 All WR (HC) 501. 1 J 

(5) A plaintiff should state the true 
value at which the subject-matter of the 
suit ought to be valued; it should not be 
arbitrary or fanciful. AIR 1951 Nag 218 
(223) : ILR (1950) Nag 928 (DB) ** AIR 
1932 All 413 (414) (DB) ** AIR 1935 Mad 
874 (874). 

[See also ILR (1953) 3 Raj 1009 (1011).] 

(6) The question of court-fees should be 

determined with reference to the plaint as 
it is and not as it ought to have been. AIR 
1932 All 316 (317)**AIR 1933 All 350 (351): 
55 All 274 (DB). (Note.— This case 

is Impliedly -overruled on another point in 
AIR 1934 All 620: 57 All 17 (FB).) ** 
AIR 1935 Cal 273 (274, 275) (DB) ** 
AIR 1968 Punj 302: 70 Pun LR 87. 

(7) Whether a case falls within any parti¬ 

cular provision of the Court-fees Act must 
be determined from the substance and not 
merely from the language or form of the 
plaint. AIR 1943 Nag 70 (71): ILR (1943) 
Nag 440 ** AIR 1932 Lah 132 (133): 13 
Lah 391 (DB) ** AIR 1933 Mad 430 (431) 
(9B). ■ f * ■ i • i 

(8) The plaint must be read as a whole. 

AIR 1949 Pat 166 (167). •- 

(9) The mere fact that a suit has been 
under-valued or over-valued cannot affect 
the decree unless the wrong valuation has 
prejudicially affected the merits of the 
case. AIR 1933 All 249 (252): 55 All 315 

(10) ^ If no objection is made to the 
valuation given in the plaint, that matter 
must be deemed to be final between the 
parties. AIR 1958 Pat 430 (432): 36 Pat 
1123 (FB). 

(11) Subject matter once valued is deter¬ 
mination of forum of appeal. AIR 1965 
All 46 (47, 48): 1964 All LJ 186 (DB) •• 
1962 All LJ 432 (433, 434). 

[But see AIR 1967 Goa 118 (119) (DB). 
(On appeal valuation by consent of parties 
held to be reasonable and not contrary to 
Portuguese Civil P. C.)] 

(12) Application for leave to appeal to 
Supreme Court — Valuation adopted 'in 
plaint and accepted for appeal by defend¬ 
ant — Party applying for certificate can 
show higher and real value of subject- 
matter — He is not precluded from doing 
so by provisions of Section 11, Order 7, 
Rule 1, Order 8, Rule 2 or Order 41, R. I 
(2), C. P. Code or Section 115 of Evi¬ 
dence Act. AIR 1961 Mad 511 (613): 
(1962) 1 Mad LJ 65 (FB). 
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H. 2. In money suits.— Where the plaintiff seeks the recovery of money, the 
plaint shall state the precise amount claimed: 

But where the- plaintiff sues for mesne profits, or for an amount which will 
be found due to him on taking unsettled accounts between him and the defendant, 
the plaint shall state approximately the amount sued for. 

[1882 and 187.7, S. 50; 1859, S. 26; See O. 20.] 

HIGH COURT AMENDMENTS 

Delhi and Himachal Pradesh ' ’ * 

Same as that of Punjab—See Act 28 of 1966, Ss. 7?* and 17 (81-10-1966 and 1-5-1967). 

Mysore . 

For ’Rule 2 substitute the following:— 


“2. Where the plaintiff seeks for recovery of money, the plaint shall state the 
precise amount claimed, and wherever a statement of account or a memorandum of cal¬ 
culation is necessary for the purpose, such statement or memorandum shall be set out in 
the schedule to the plaint or separately annexed thereto. 

But where the plaintiff sues for mesne profits, or for an amount which will be found 
due to him on taking unsettled accounts between him and the defendant, the plaint shall 
state approximately the amount sued for/* (30-3-1967.) 

Punjab, Haryana and Chandigarh 

In the second paragraph after the word “defendant" insert “or for moveables in the 
possession of the defendant, or for debts of which the value he cannot, after the exer¬ 
cise of reasonable diligence, estimate" and after the word “amount” where it last occurs 
insert “or value". (12-5-1909.): Act 31 of 1966, Ss. 29 and 32 (1-11-1966). 


Order 7, Rule 1 — Note 9 (contd.) 

(13) There is no law directing how the 
value of the subject-matter of a petition 
under Section 10 of Hindu Marriage Act 
(1955) is to be fixed. The subject-matter 
of the petition being not capable of pecu¬ 
niary valuation, it cannot be said that it 
exceeded any sum of money. AIR 1961 
All 395 (396): 1961 All LJ 232 (FB). 

ORDER 7, RULE 2 — SYNOPSIS 

1. Scope. 

2. Mesne profits. 

3. Accounts. 

4. Suit for damages. 

1. Scope.— (1) In a suit for the re¬ 

covery of money, (except in a suit for 
mesne profits, or for an amount which will 
be found due to the plaintiff on taking 
unsettled accounts between the plaintiff 
and the defendant) the plaint should, as a 
rule, state the amount claimed precisely. 
(1870) 14 Suth WR 373 (374) (DB). 

(2) In money suits there is no provision 
to claim future mesne profits. 1962 Mys 
LJ (Supp) 420 (DB). 

(3) Claim for money by past member 
of co-operative society •— Specific amount 
not stated in plaint — Suit cannot be en¬ 
tertained. AIR 1961 Ker 258 (259): 1960 
Ker LT 1288. 

2. Mesne profits.— (1) A plaintiff may 

claim in a suit past mesne profits, i.e., 
mesne profits accruing up to the date of 
institution of the suit, and future mesne 
profits from the date of institution up to 
the delivery of possession. The valuation 


in the plaint should, under thi9 rule, be 
onlY with reference to the amount of the 
past mesne profits claimed. AIR 1954 
Tripura 8 (10) ** AIR 1953 Pat 289 (290) 
•• AIR 1937 Mad 46 (48): ILR (1937) Mad 
284 (DB). 

[See AIR 1915 Cal 352 (353, 354): 43 Cal 
650 (655) (DB).I 

(2) The future mesne profits need not 

be valued, since it is impossible to give 
even an approximate statement of the 
amount. AIR 1953 Pat 289 (290) ** AIR 
1926 Pat 218 (229): 5 Pat 361 (FB). 

(Per Jwala Prasad J.) ** AIR 1925 Cal 

1076 (1080, 1081): 53 Cal 14 (FB). 

(3) The valuation of the past mesne pro¬ 
fits given will be the valuation of the 
“amount sued for" under this rule, and is 
the valuation for the purposes of jurisdic¬ 
tion. AIR 1926 Pat 218 (225, 229): 5 Pat 
361 (FB). 

See Ss. 6 and 96. 

(4) A suit for recovery of past mesne pro¬ 

fits must be for a fixed sum. AIR 1963 
Madh Pra 194 (197): 1963 MPLJ 87 

(DB). 

(5) Regarding past mesne profits plain¬ 

tiff has an existing cause of action on the 
date of institution of the suit. He must 
specifically claim a decree for the past 
mesne profits, value the claim approximate¬ 
ly and pay Court-fees thereon. The Court 
has discretionary powers to pass the decree 
for future mesne profits. AIR 1967 SC 155 
(157, 158): (1966) Supp SCR 128 ** AIR 

1960 Andh Pra 566 (569): (1960) 2 Andh 
WR 143 (DB). 
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lL t Where the subject-matter of the suit is immoveable property._Where 

die subject-matter of the suit is immoveable property, the plaint shall contain a 
des C ri P tiou of the property sufficient to identify it, and, in case such property can 

i . “entffied by boundaries or numbers in a record of settlement or survey, the 
plaint shall specify such boundaries • or numbers. 

high court amendments 

Assam and Nagaland 

io<!o S r e ,f that ° f Calcutta '—High Court Order 1948. CL 8 and Act 27 of 

IttOZ, o. lo m 

Bombay: Dadra and Nagar Havelio r tl ^ 

For Rule 3, substitute the following:— 

“3. Where the subject-matter of the suit, is immoveable property, the plaint 
shall contain a description of the property sufficient to identify it, and, in case such 
property can be identified by boundaries or numbers in a record of settlement or 
survey, the plaint shall specify such boundaries or numbers. In cases of encroach- 
ment an accurate plan shall also be filed along with the plaint” (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65], 

Calcutta: Andaman and Nicobar Islands 

r ., Ack * at end ^ words “and where the area is mentioned, such description shall 
inrther state the area according to the notation used in the record of settlement or sur- 

mel’ W1 ’ ° f Wlthout » at ^ °P tion of the party, the same area in terms of the local 


Order 7, Rule 2 — Note 2 (contd.) 

(U) In a suit for mesne profits, the 
amount sued for may be slated approxi- 
lualely. A claim for waste in respect of 
property in possession of another stands 
on tiie same footing. The date for valua¬ 
tion must he provided by the person in 
possession of the property. AIR 1966 Ker 
286 (292, 293): 1966 Ker LT 333 (DB). 

(7) Claims lor future mesne profits speci- 
fying precise amount — PlaintilT not en¬ 
titled to more than amount so specified in 
pleadings. AIR 1969 Ker 181 (183): 1968 
Ker JLT 264. 

(8j Future mesne profits can be claimed 
only in suits regarding immovable proper¬ 
ties. 1962 Mys EJ (Supp) 420 (DB). 

3. Accounts. — (1) A suit- for money 

which will be found due on taking ac¬ 
counts, is instituted when the defendant 
is under a legal obligation to render ac¬ 
counts which the plaintiff is not in a posi¬ 
tion to ascertain. AIR 1947 Bom 255 
(259): ILR (1947) Bom 162 (DB) ** (1912) 
8 Nag LR 36 (38). 

[See also AIR 1950 East Punj 92 (103): 
ILK (1949) East Punj 547 (FB).] 

(2) In a suit for money which will be 
found due on taking accounts, this rule 
requires that the plaintiff should state ap¬ 
proximately the amount which will be 
found due to him on taking unsettled ac¬ 
counts between him and the defendant 
AIR 1947 Bom 255 (258) : ILR (1947) Bom 
162 (DB). 

(3) The approximation required under 
sub-rule (2) may be a rough and ready ap¬ 
proximation such as the plaintiff is able 
to give. 22 Ind Cas 71 (73) (DB) (Bom) 
** AIR 1935 Lah 689 (689). 

(4; The valuation given by the plaintiff 
is purely tentative, and is the valuation 


for the purposes of jurisdiction. See 
Section 6. 

(5) Where a plaintiff sets up a case on 
account slated it is incumbent on him to 
say so in clear terms or at least to allege 
and prove that there were reciprocal items 
of account which were settled and adjusted 
between the parties and that 0 the balance 
found due to the plaintiff was the result of 
an agreement to set off items on one side 
of the account against those on the 
other. AIR 1949 Oudh 48 (49) : 23 Luck 
47 (DB). 

<6i A suit by agent for accounts against 
his principal is maintainable in special cir- 
cumstances if Ihe agent is not in posses¬ 
sion of the accounts and the value of the 
suit may be tentative. AIR I960 Andh Pra 
13 (14, 15): (1959) 1 Andh WR 384.' 

4. Suit for damages.— (1) I t has been 
neld that in a suit for damages based on 
fraud tiie plaintiff m§iy give .-an approxi¬ 
mate valuation in the plaint and offer to 
pay additional Court-fees in case a larger 
amount is found due before the decree is 
passed, as Section 11 of the Court-fees Act 
will not apply to such a case. (1907) 17 
Mad L Jour 625 (626) (DB). 

(2) In a suit for damages the plaintiff 
must pay ad valorem Court-fee upon the 
value of the subject-matter of the plaint 
and Ihis value cannot but include, among 
olher things, the amount of the general 
damages claimed. AIR 1957 Raj 39 (41): 
ILR (1955) 6 Raj 877 (DB). 

ORDER 7, RULE 3 — SYNOPSIS 

1. “Immovable property.” 

2. “Description sufficient to identify it.” 

3. Conflict between description by 

boundaries and by area. 

1. “Immovable property”. — (1) This 
rule does not apply unless immovable pro- 
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R. 4. When plaintiff sues as representative.—Where the p la i n ti ff sues in a 
representative character, the plaint shall show not only that he has an actual exist¬ 
ing interest in the subject-matter, but that he has taken the steps (if any) neces¬ 
sary to enable him to institute a suit concerning it. 

[1882, S. 50, para 4; See S. 92, O. 1, R. 8; O. 30, O. 31J 


Mysore 


HIGH COURT AMENDMENT 


For Rule 4, substitute the following:— 

“4. (1) Where the plaintiff sues in a representative character, the plaint shall 

show not only that he has an actual existing interest in the subject-matter, but also 
that he hn« taken tile steps (if any) necessary to enable him to institute a suit con¬ 
cerning it. 

(2) When die permission of the Court under Rule 8 of Order I of this Code 
is sought, before or at the time of the institution of the suit, the plaint shall be 
accompanied by an application supported by an affidavit stating the number or 


Order 7, Rule 3 — Note 1 (contd.) 

perly is the subject-matter of the suit. 
AIR 1932 Lah 328 (330). 

See also S. 16. 

2. “Description sufficient to Identify 
It”. — (1) A plaint should contain a des¬ 
cription of the imm ovable property suffi¬ 
cient to identify it. AIR 1950 Pat 306 (308, 
309) ** (1900) 5 Cal WN 121 (123) (DB) 
•* AIR 1964 Tripura 36 (37) •* 1961 Raj 
LW 128. 

(2) A suit cannot be dismissed or a 
plaint rejected on the ground that the des¬ 
cription is insufficient. (1897) 1 Cal WN 
574 (576) ** (1906) 3 Cal L Jour 560 (566) 
(PC) ** AIR 1920 Pat 82 (83). 

[See (1899) 26 Cal 845 ( 849) (DB).] 

[See also 18 Ind Cas 745 (746) (DB) 

(Cal)J 

[See however (1874) 22 Suth WR 426 
(426) (DB).] 

[But sec (1905) 1 Cal L Jour 27n (28n) 
(DB).] 

(3) In the case of insufficient description 
the Court may call upon the plaintiff to 
furnish the necessary particulars or allow 
the plaintiff to amend his plaint by giving 
such particulars. AIR 1915 Cal 597 (598, 
599) (DB) ** (1874) 21 Suth WR 187 (187). 
(Court may allow amendment.) 

(4) In the case of chur lands which are 
constantly going under water and re-form¬ 
ing, it is very difficult to premise with any 
degree of certainly, whether the claim 
would be for a reformation in situ or 
for contiguous accretion, until full in¬ 
vestigation, based upon a survey and com¬ 
parison of maps, is made. Hence, in such 
a case the plaint should not be construed 
too strictly. AIR 1933 Cal 199 (202) (DB). 

(5) In a suit for recovery of land where 

the description of land is not sufficient to 
identify it, decree granted to plaintiff is 
unworkable. AIR 1964 Tripura 36 (37, 

38). 

(6) Misdescription or insufficient descrip¬ 
tion of property in decree — Executing 
Court can hold enquiry to ascertain sub¬ 
ject-matter of decree. 1961 Raj LW 128. 


(7) What exactly is the land or area of 
the land over which the dispute exists is a 
question which goes to the root of the 
matter. Omission of proper description 
either in the plaint or non-supply of a 
map annexed to the plaint or in course of 
evidence is not a formal defect. (1966) 32 
Cut LT 864 (868, 869): ILR (1966) Cut 
13. 

3. Conflict between description by boun¬ 
daries and by area.— (1) If in the plaint, 

or in any deed, there is an inconsistency 
between the description by the boundaries 
and by the area, that which is more cer¬ 
tain and stable and least likely to have 
been mistaken, and which sufficiently 
identifies the land should prevail. AIR 1944 
Pat 254 (256): 23 Pat 145 (DB) ** (1909) 
37 Cal 293 (308) (DB). 

[See (1897) 1 Cal WN clxxxix (clxxxix).] 

(2) The true construction is' that which 
will, as far as possible, bring the several 
factors into harmony with one another 
and express most nearly the intention of 
the parties. (1909) 2 ind Cas 123 (125) 
(DB) (Cal). 

(3) If a land is conveyed with definite 
boundaries, and the measurements indicate 
a smaller area than that covered by the 
boundaries, the rule of interpretation is 
that the area covered by the boundaries 
should prevail. AIR 1950 Trav-Co 19 (19) 
** AIR 1924 Mad 493 (493) (DB) ** AIR 
1931 Cal 596 (598): 58 Cal 686 (DB). 

ORDER 7, RULE 4 — SYNOPSIS 

1. Scope. 

2. Suit In representative character. 

3. Steps necessary to Institute suit. 

4. Probate and letters of administration. 

6. Hind ns. 

6. Mahomedans. 

7. Indian Christians. 

8. Europeans, Parsees, Jews and Arme¬ 

nians. 

9. Succession certificate. 

18. Suit for rent. 
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approximate number of parties interested, the places where they respectively reside, 
that they have all the same interest in the subject-matter of the suit and the nature 
of the said interest, and the best means of giving notice of the institution of the 
suit to the said parties. If the permission sought is granted, the plaint shall state 
or be amended so as to state that the plaintiff sues on behalf of himself and all 
other persons interested in the subject-matter of the suit and that he has been per¬ 
mitted by the Court to do so by an order of Court made on a particular date, in 
the application mentioned above. (30-3-1967.) 


Order 7, Rule 4 — Synopsis (contd.) 

11. Suit for debt. 

12. Suit by or against a company — See 

Order 29, Rules 1 and 2. 

13. Suit by or against a club — See O. 1, 

Rule 8. 

14. Cause title of the suit. 

1. Scope.— ( 1 ) The provisions of this 

rule should be strictly complied with. (’25) 
AIR 1925 Nag 183 (184). 

(2) If the provisions are not complied 
with the plaint may have to be rejected 
on presentation. AIR 1914 Bom 286 (287): 
38 Bom 618 (DB). 

2. Suit in representative character.— 

(1) A suit by a shebait on behalf of the 
idol is an instance of a representative suit. 
AIR 1930 Pat 97 (97) (DB). 

[See also AIR 1930 Pat 455 (459): 9 Pat 
885 (DB).] 

(2) A plaintiff suing in a representative 
capacity should set it out clearly in the 
plaint and show that he is qualified to do 
so. (1883) 7 Bom 467 (470, 471) (DB) ** 
AIR 1925 Nag 183 (184). 

[See also AIR 1956 Nag 125 (126): ILR 
(1956) Nag 13 ** AIR 1956 Pat 478 (482) 
** AIR 1954 Assam 111 (112): ILR (1963) 
5 Assam 322 (DB).I 


20 Ind App 25 (PC). (Do.) ** (1881) 6 

Cal 479 (481) (DB). (Hindu widow repre¬ 
senting estate of her deceased husband.) 

3. Steps necessary to institute suitv— 
(1) A person cannot institute an action as 
administrator in respect of an estate of a 
person who has died- intestate before he 
gets the grant of the letters of administra¬ 
tion. AIR 1916 PC 202 (204): 43 Ind App 


See Section 212, Succession Act, 1925. 

(2) In a suit by a person, as an admini¬ 
strator, the plaint should state that the 
plaintiff has obtained the letters of ad¬ 
ministration. (1908) 12 Cal WN 738 (739). 

[See however AIR 1914 Bom 286 (287): 
38 Bom 618 (DB).] 


(3) Where a person dies leaving a will, 
the executor derives his title and authority 
from the will of the testator and not from 
any grant of probate; he may, therefore, 
institute a suit as executor before obtain¬ 
ing a probate, though he may not be en¬ 
titled to a decree unless he produces a pro¬ 
bate, inasmuch as the production of the 
probate is the only way in which he is 
allowed by law to prove his title. AIR 1916 
PC 202 (204): 43 Ind App 113 ** (1911) 38 
Cal 327 (334): 38 Ind App 7 (PC) ** (1913) 
37 Bom 168 (172) (DB). 


(3) The plaint should show that the 
plaintiff has an actual existing interest in 
the subject-matter, and the representation 
must be based on some authority legally 
expressed : the plaintiff must further be 
capable in law of representing the person 
whom he professes to bind. AIR 1956 Nag 
204 (206): ILR (1956) Nag 556 *♦ AIR 1927 
All 128 (130) (DB). 

(4) The Court has no jurisdiction to ad¬ 

judicate upon a right when there has been 
no proper representation of the interests 
in litigation. AIR 1918 Cal 487 (488) 

(DB). 

(5) As to who are proper representatives 

in particular cases, see the following cases. 
AIR 1952 Orissa 312 (315) (DB). (The idol 
is a juridical person capable of holding 
property in an ideal sense but the posses¬ 
sion and management vest in the shebait. 
That gives him the right to bring suits 
necessary for the protection of the pro¬ 
perty.) ** (1865) 2 Suth WR 49 (50, 51) 
(DB). (Hindu widow cannot represent 
husband when sons are alive.) ** (1889) 
16 Cal 40 (56): 15 Ind App 195 (PC). 

(After adoption of a son to her husband 
widow represents the adopted son during 
his minority.) ** (1893) 20 Cal 498 (504): 


(4) It is not necessary for a person 
claiming on succession to the effects of 
a deceased person, to obtain a succession 
certificate before instituting a suit for 
the recovery of a debt due to the deceased, 
though no decree will be passed before the 
production thereof. (1893) 16 Mad 454 
(455) (DB) ** AIR 1924 Pat 525 (626) 
(DB) ** (1891) 15 Bom 105 (106) (DB). 

The same rule will apply to applications 
for execution of decree. (1893) 20 Cal 755 
(757) (DB) ** (1896) 20 Bom 76 (77, 78) 

(DB) ** (’94) 16 All 26 (28). 

[See (1891) 15 Bom 265 (267) (DB).] 

(5) The obtaining of a probate or of a 
succession certificate in such cases is not 
a step necessary to enable the plaintiff to 
institute the suit. (1893) 6 CPLR 157 (158). 

(6) This rule applies only to the institu¬ 
tion of suits and does not prohibit the 
continuing of the suit already filed by the 
legal representatives of a plaintiff dying 
during the pendency of the suit, provided 
the representative capacity is established 
before decree. (1892) 16 Bom 519 (521). 

4. Probate and letters of administration. 
— (1) Except in certain particular cases 
probate and letters of administration ar® 
necessary to establish any right to the pro- 
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perty. See Succession Act, 1925, Sec¬ 
tions 212, 213. 

(2) A probate issued from a Native 
Court is not sufficient for instituting a suit 
In British India. (1894) 17 Mad 14 (16) 

tDB) * . ^ 

(3) Where a probate is not produced, 

the Court should grant time to the plain¬ 
tiff to produce the probate, and not dis¬ 
miss the suit. (1883) 5 All 655 (556). 

'5. Hindus. — (1) As regards a will made 
by a Hindu, probate is necessary only “ 
the will is made on or after the 1st 
September 1870, within the territories 
which on that date, were subject to the 
Leiutenant-Govemor of Bengal or were 
within the local limits of ordinary original 
civil jurisdiction of the High Courts ot 
Judicature at Madras and Bombay and it, 
the will is made outside those territories 
or l im it.*, but relates to immovable property 
situate within those territories or limits. 
See Succession Act, 1925, Section 213. 

(2) It is not obligatory on executors or 

legatees under wills made before 1 st 
September 1870, or those made in mofusil 
to take out probate or letters of adminis¬ 
tration (with copy of will annexed) to esta¬ 
blish their rights in Court of law. (1890) 17 
Cal 272 (275) (DB) ** (1882) 6 Bom 73 

(75) (DB) ** (1896) 18 All 260 (262) (DB). 

(3) Where a Hindu dies intestate, it is 
not necessary to obtain letters of adminis¬ 
tration to the estate of the deceased. See 
Succession Act, 1925, S. 212 (2). 

(4) If the suit is to recover a debt due 
to the deceased, it is necessary that a pro¬ 
bate or letters of administration or a suc¬ 
cession certificate should be produced, as 
otherwise no decree can be passed. See 
Succession Act, 1925, S. 214. 

0. Mahomed a ns. — (1) In the case of 
Mahomedans, it is not necessary to obtain 
a probate or letters of administration. 
(1910) 37 Cal 839 (843). 

See Succession Act, 1925, Sections 212, 

ei3. 

(2) If the suit is for the recovery of a 
debt due to the deceased, it is necessary to 
produce a probate or letters of administra¬ 
tion or succession certificate. (1884) 8 
Bom 241 (255) (DB). 

See Succession Act, 1925, Section 214. 

7. Indian Christians. — (1) “Indian 

Christian’* has been defined to mean a 
native of India, who is or in good faith 
claims to be of unmixed Asiatic descent 
and who professes any form of the 
Christian religion. See Section 2 (d) of the 
Succession Act, 1925. 

(2) Till the passing of the Native 
Christians Administration of Estates Act, 7 
of 1901, the Indian Christians were govern¬ 
ed by the Succession Act (1865) and, there¬ 
fore, if the deceased died intestate, letters 
of administration were necessary and in 
case the deceased left a will, a probate of 
the will was necessary to establish any 


right to bi-s property. But the Native 
Christian Administration of Estates Act pro¬ 
vided that Section 190 of the Succession 
Act, 1865 shall not apply to the property 
of an Indian Christian who died intestate, 
and though a probate was still necessapr in 
the case of a will, no letters of administra¬ 
tion were necessary in the case of intestacy. 
See Sections 190 and 187 of the Succes¬ 
sion Act, 1865. 

(3) The law is the same since the pass¬ 
ing of the Succession Act, 1925. See Suc¬ 
cession Act, 1925, Section 212. 

(4) A probate, however, is necessary in 
the case of a will. A succession certificate 
is necessary in a suit to recover a debt 
due to deceased as above. See Succession 
Act, 1925, Section 214. 

8. Europeans, Parsecs, Jews and Arme¬ 
nians. — (1) These persons are governed 
by the provisions of Section 212 (1) and 
Section 213 (1) of the Succession Act and, 
therefore, it is necessary to obtain a pro¬ 
bate or letters of administration, as the 
case may be, to establish any right in a 
Court of law. (1894) 18 Bom 337 (342) 
(DB) ** AIR 1927 Bom 474 (476, 477): 51 
Bom 771 (DB). 

9. Succession certificate.— (1) In a suit 
for recovery of a debt due to a deceased 
person, the person claiming on succession 
to the effects of the deceased should pro¬ 
duce a probate, or letters of administration, 
or a succession certificate having the debt 
specified therein, as otherwise no decree 
can be passed. See Succession Act, 1925, 
Section 214. 

(2) If the suit is for recovery of a 
joint family debt and the plaintiff claims 
by survivorship, no succession certificate is 
necessary. (1895) 19 Bom 338 (339) (DB) 
** (1899) 22 Mad 380 (381) (DB) ** (1910) 
38 Cal 182 (187) (DB). 

[See also (1891) 1 Mad L Jour 679 (680) 
(DB).l 

[But see (1907) 30 Mad 454 (458) (DB).] 

(3) As to the other cases where succes¬ 
sion certificate is not necessary, see the 
following cases. (1892) 16 Bom 240 (241) 
(DB). (To file an award.) ** (1896) 20 
Bom 437 (438) (DB). (Curator suing under 
Act XIX of 1841.) *• (1897) 20 Mad 162 
(166, 167): 24 Ind App 73 (PC). (Widow 
suing as trustee of endowment for a debt 
due thereto.) 

10. Suit for rent.— (1) The word “debt” 
In Section 214 (1) of the Succession Act, 
1925, does not include rent, revenue or pro¬ 
fits in respect of land used for agricultural 

f »urposes (see Section 214 (2)) and, there- 
ore, no succession certificate is necessary 
to recover rent for agricultural land. 
(1899) 26 Cal 536 (538) (DB) ** (1907) 17 
Mad L Jour 257 (257) (DB). 

[See however (1891) 1 Mad L Jour 680 
(682).] 

(2) The amount of the decree for rent 
deposited by defendant in Court is still 
rent and can be withdrawn without a sue- 1 
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Order 7, Rule 4 — Note 10 (contd.) 

cession certificate by the legal representa¬ 
tives of deceased decree-holder. (1913) 18 
Ind Cas 495 (495) (DB) (Cal). 

11. Suit for debt.— (l) The Court can¬ 
not pass a decree against a debtor of the 
deceased in favour of a person claiming 
on succession to be entitled to the effects 
ot the deceased, except on production of 
a succession certificate, etc. See Succes¬ 
sion Act, 1925, Section 214. 

(2) As to what is a suit for debt, see 
the following cases. (1908) 30 All 315 
(317) (DB). (Dower whether prompt or 

deferred is a debt.) ** 1891 Pun Re No. 88 
p. 429 (430) (DB). (Do.) ** (1894) 22 Ca) 

143 (150). (Suit on mortgage — Not a 
suit for debt.) ** (1894) 16 All 259 (268) 
(FB). (DISSENTING FROM 19 Cal 336 — 
Suit for sale on mortgage — Succession 
certificate necessary.) ** (1888) 15 Cal 54 
(57, 58). (Purchaser of mortgaged pro¬ 
perty is not a “debtor”.) ** (1906) 29 Mad 
77 (79) (DB). (Suit on mortgage — But 
if personal remely sought, succession certi¬ 
ficate necessary.) ♦* (1908) 12 Cal WN 145 
(150) (DB). (Do.) ** (1895) 18 Mad 457 
(458). (Suit for damages for wrongful 
detention not a suit for debt.) ** (1901) 28 
Cal 246 (249) (DB). (Right for personal 
decree being conditional not a debt.) ** 
(1899) 22 Mad 139 (141, 144) (DB). (Suit 
for accounts — Not a suit for debt.) ** 
(1909) 36 Cal 936 (938, 939) (FB). (Debt 
existing in life of the creditor but which 
became payable only after his death is 
still a debt.) ** (1898) 2 Cal WN 591 (593) 
(DB). (Debt fallen due since death of 
creditor — No succession certificate is 
necessary.) 

12. Suit by or against a company. — 

See order 29, Rules 1 and 2. 

13. Suit by or against a club. — See 

Order 1, Rule 8. 

14. Cause title of the suit.— (1) It is 

not necessary under this rule that the 
capacity in which the plaintiff sues should 
be stated in the cause title of the plaint, 
although it is a convenient place to make 
such a statement. It is sufficient if the 
capacity in which the plaintiff sues appears 
in the body of the plaint. AIR 1954 Assam 
111 (112): ILR (1953) 5 Assam 322 (DB) ** 
AIR 1928 Nag 319 (321) ** AIR 1919 Cal 
245 (247): 46 Cal 877 (DB). 

[See Appendix A “Description of parties” 
in particular cases.] 

(2) The strict rules of English pleadings 
ore not applicable to India. AIR 1928 
Mad 445 (447) (DB). 

Order 7, Rule 5 

1. Defendant’s interest and liability.— 

|1) This rule makes it necessary that the 


plaintiff should show the interest of the 
defendant in the subject-matter of the suit 
and his liability to meet the plaintiff's 
demand. AIR 1924 Nag 191 (193, 194). 

(2) If the defendant is sued in a repre-* 
sentative capacity, it is incumbent on the 
plaintiff to state the capacity in which the 
plaintiff seeks to make him liable, as other¬ 
wise any decree passed will bind no more 
than the defendant’s individual interest. 
AIR 1927 PC 41 (41) ** (1867) 11 Moo Ind 
App 241 (265, 266) (PC) ** (1876) 1 Cal 
133 (140): 2 Ind App 275 (PC). 

ISee AIR 1935 Mad 425 (426) (DB) *• 
(1878) 3 Cal 198 (204, 205): 4 Ind App 
247 (PC).] 

(3) In a suit for the recovery of money 
against the defendant who was described 
as a mahant of a temple, it must be stated 
whether he was sued in his personal capa¬ 
city or in the capacity of a mahant. 
Where it was stated during the course of 
the proceedings that he was being sued in 
his personal capacity, but it was found that 
the loan was taken for the purposes of 
the temple, the plaintiff would not be given 
a personal decree against the defendant 
and for the failure of the pl aintiff to aver 
that the defendant was being sued in his 
capacity as a mahant even no decree 
against the defendant as a mahant would 
be given. AIR 1957 Raj 264 (266. 267): 
ILR (1957) 7 Raj 629. 

.(4) In a suit against the manager of a 
Hindu joint family it is not necessary, in 
order to bind the minor members that 
the capacity in which the manager is being 
sued, should be specifically mentioned in 
the plaint and it is sufficient if the person 
sued has a representative capacity and this 
fact is established by independent evidence. 
AIR 1948 Nag 324 (327): ILR (1948) Nag 
393 (DB) ** AIR 1963 Orissa 11 (16) (DB). 
(Cause title not showing defendant as 
Karta but body of plaint showing him as 
Karla.) 

(5) As to the liability of the defendant 
in particular cases, see the cases cited 
below. AIR 1953 Mad 822 (823) (DB). 
(Proceedings even in - execution against 
manager bind joint family including minor 
members — Both acts and omissions of 
manager are binding*.) ** ILR (1954) Madh 
B 329 (333). (Debt incurred by widow to 
save sale of estate in execution — Bond 
however giving right to creditor to file suit 
and recover debt out of movables belong¬ 
ing to widow — Suit brought not to make 
estate liable but for a personal decree 
against widow — Decree cannot be execut¬ 
ed against estate which has come into the 
hands of reversioner on the death of 
widow.) ** (1890) 14 Bom 597 (603, 604) 
(DB). (Other members of family *** 
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bound by a decree properly passed against 
manager.) ** (1904) 28 Bom 383 (389) 

(DB). • (Son liable to pay father’s debts 
whether father is dead or alive.) ** (1904) 
27 Mad 71 (75) (DB). (Son not liable to 
pay sums misappropriated by father where 
misappropriation involves criminal offence.) 

(1902) 24 All 459 (460^ (DB). (Sons 
and grandsons liable under mortgage bond 
executed by sons’ father.) ** (1899) 23 

Bom 454 (457) (DB). (Surety debts of 

father bind the son.) ** (1904) 28 Bom 

408 (411) (DB). (Surety debts of grand¬ 
father not binding on grandson.) ** (1885) 

7 All 716 (719) (DB). (Suit against some 
only of heirs of deceased Mahomed an does 
not bind heirs not parties to suit.) * 
(1885) 7 All 822 (826) (FB). (Do.) ** 

(1875) 1 All 57 (59, 60) (FB). (Do.) ** 

(1883) 9 Cal 406 (410) (DB). (Mortgagee 
of several properties from heir-at-law can 
proceed against purchaser of one of them 
only to the extent to which that property 
is liable.) ** (1881) 8 Cal L Rep 447 (488) 
(DB). (Creditor of deceased Mahomedan 
cannot follow assets in hands of bona fide 
purchaser from heir-at-law.) ** (1879) 4 

Cal 402 (408): 5 lnd App 211 (PC). (Do.) 

•• (1908) 30 AH 352 (358, 359) (DB). 

(Estate of husband not liable for debts 
voluntarily incurred by wife to pay off 
husband's debts during husband’s lifetime.) 

(6) If there are more defendants than 
one the plaint should disclose a cause of 
action against each defendant and should 
state the interest of each defendant in the 
subject-matter and how each defendant is 
liable to meet the plaintiff’s demand. AIR 
1924 Nag 191 (193, 194). 

(7) Where a suit is filed against a person 
who is not a necessary party the Court 
ought to dismiss the suit without going 
into the merits, in the absence of a neces¬ 
sary party. AIR 1945 Mad 11 (12) (DB). 

( Order 7, Rule 6 

1. Scope. — (1) Where, but for some 
ground of exemption from the law of limi¬ 
tation, a suit would prima facie be barred 
by limitation, it is necessary for the plain¬ 
tiff to show in the plaint such ground of 
exemption. If no such ground is shown in 
the plaint, it is liable to be rejected under 
Order 7, Rule 11 (d). AIR 1955 Ajmer 1 

(1) ** AIR 1955 Kutch 2 (4) ** Madh 

BLJ 1954 HCR 108 (109) •• 34 Bom 540 
(545) (DB). 

[See also AIR 1951 Cal 198 (199) (DB).] 

(2) The plaintiff will not be allowed to 
show the ground of exemption at the trial 
by putting in evidence any documents, such 
as acknowledgments of liability. AIR 1955 
Ajmer 1 (1) •* AIR 1944 Nag 247 (249): 


ILR (1944) Nag 244 ** AIR 1934 PC 208 

( 210 ). 

(3) The Court may save in exceptional 
circumstances, allow the plaint to be 
amended by making the necessary allega¬ 
tions. AIR 1944 Nag 247 (249): ILR (1914) 
Nag 244 +* Madh BLJ 1954 HCR 108 
(109) ** (1909) 34 Bom 250 (251) (DB). 

(4) In a mortgage suit, if the mortgaged 

properties, when sold, are sufficient to dis¬ 
charge the debt, it would not be necessary 
for the plaintiff to apply, for a personal 
decree or to show a ground for exemption 
from the law of limitation with regard to 
tiie personal decree. Hence, in a mortgage 
suit, it is sufficient compliance with the 
provisions of this rule if the plaintiff claims 
such exemption in his application for 
personal decree though the ground was not 
stated in the plaint. AIR 1944 Mad 65 
(67): ILR (1944) Mad 572 (DB). (34 Bom 

540, Not foil.) 

(5) Where in a suit on a simple mort¬ 
gage the plaintiff prays for a personal 
decree, the plaintiff must indicate the 
ground of exemption in the plaint. AIR 
1947 Oudh 91 (93). 

(6) It has been held that the principle 
of this rule should be applied to an appli¬ 
cation to set aside a sale in execution. AIR 
1947 Mad 268 (271): ILR (1947) Mad 721 
(DB). 

(7) Exemption on ground different from 

that pleaded cannot be allowed to be prov¬ 
ed. AIR 1962 Mad 210 (212): (1961) 2 

Mad LJ 502. 

(8) Plea of exemption from limitation 
on a ground not mentioned in plaint can¬ 
not be allowed without amendment of 
plaint. ILR (1966) 1 Mad 18 (26) (DB). 

(9) In .a suit for redemption the onus 
is primarily on the plaintiff to prove that 
at the commencement of the suit he had 
a subsisting title to redeem. AIR 1959 
Ker 377 (379): 1959 Ker LT 475 (DB). 

(10) Averments as to saving of limitation 
— Rule is not imperative in arbitration 
proceedings. AIR 1963 Cal 307 (308). 

(11) The principle underlying this rule 
applies to an application under Order 21, 
Rule 90. AIR 1969 Orissa 63 (66). 

2. “Plaint shall show”.— (1) It is suffi¬ 
cient that the ground of exemption is ap¬ 
parent on the face of the plaint. It is not 
necessary that the plaint should specifically, 
and in so many words, claim the ground 
of exemption. AIR 1955 Raj 188 (192): 
ILR (1955) 5 Raj 671 (DB) ** ILR (1956) 
Hyd 52 (54) ** AIR 1954 Ajmer 42 (43). 

[See AIR 1937 Mad 826 (828).] 

(2) Where the fact of minority Is 
apparent on the face of the record, it is 
not necessary that the ground of exemp¬ 
tion under Section 8 of the Limitation Act 
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Order 7, Rule 6 — Note 2 (could.) 

should be specifically pleaded. (1909) 2 
Ind Cas 77 (78) (DB) (Cal) ** AIR 1967 
Pat 301 (304). 

(3) If the facts referring to the acknow¬ 
ledgment are sufficiently set out in the 
plaint, it would suffice and the plaint 
would be considered as embodying suffi¬ 
cient averments which would take the 
claim from the bar of limitation. 1958 
Andh LT 827 (829) ** AIR 1958 Ker 243 
(244) (DB). 

(4) Where a plaint is presented on the 
reopening date after court-holidays, and 
the period of limitation has expired. during 
the holidays, the fact that the ground of 
exemption under Section 4 of the Limita¬ 
tion Act was not specifically mentioned in 
the plaint will not entail the dismissal of 
the suit, inasmuch as the Court is bound 
to lake judicial notice of the holidays. 
AIR 1920 Nag 200 (202): 16 Nag LR 198 ** 
AIR 1937 Pesh 41 (41). * 

(5) Where a plaint, presented to a wrong 
Court, is returned for presentation to the 
proper Court, the endorsements on the 
plaint will show the applicability of Sec¬ 
tion 14 of the Limitation Act, and there¬ 
fore, it is not necessary to specifically 
allege that ground of exemption. AIR 
1956 Madh B 97 (97) (DB) ** (1908) 7 Cal 
L Jour 560 (562) (DB). 

[See however AIR 1914 Cal 858 (860) 
(DB).] 

(6) Where the parties had all the know¬ 
ledge of the points at issue, failure to give 
in the plaint proper details for exclusion 
of time cannot cause any prejudice to the 
defendants. AIR 1957 Madh Pra 95 (97) 
(DB) ** AIR 1967 Pat 301 (304). 

(7) All that the rule requires is that the 
plaint should show a ground of exemption 
from limitation where the suit is instituted 
after the expiration of the period of limita¬ 
tion.. But once that is shown, the rule 
does not preclude the plaintiff from relying 
upon a new ground of exemption at the 
trial. The new ground may even be in¬ 
consistent with the original one. AIR 1935 
All 946 (949): 58 All 261 (FB) ** AIR 1949 
East Punj 219 (220) ** AIR 1937 Oudh 391 
(392): 13 Luck 334 (DB). 

[See also AIR 1941 Oudh 111 (112).] 

[But see (1908) 10 Bom LR 346 (348).] 

(8) The High Court of Madras has held 
that a new ground of exemption can be 
urged only after amendment of the plaint 
so as to include the new ground. AIR 1933 
Mad 874 (876) ** AIR 1936 Mad 545 (546). 

(9) Where the plaintiff once amends his 
plaint by relying upon a new ground of 
exemption, he will not, thereafter be allow¬ 


ed to rely upon the original allegation in 
the unamended plaint. AIR 1926 PC 85 
(88): 48 All 457: 53 Ind App 187. 

(10) A plaintiff will not be allowed to 

rely upon a ground of exemption from 
limitation for the first time in appeal or in 
revision. AIR 1947 Oudh 235 (237): 22 

Luck 299. (Appeal.) ** AIR 1947 Mad 268 
(271): ILR (1947) Mad 721 (DB). (Letters 
Patent Appeal.) ** (1937) 20 Nag L Join 
42 (46). (Second appeal.) •* AIR 1955 
Kutch 2 14). (Revision.) 

(11) The appellate Court has the same 
powers of rejection of plaint as the trial 
Court under Order 7, Rule 11 (d). See 
Order 7, Rule 11. 

(12) A defendant will not be allowed to 
raise objections on the ground of failure to 
set out the grounds of exemption, for the 
first time in appeal or revision. AIR 1917 
Mad 845 (845). 

(13) This rule applies only to cases 
where the suit is barred prima facie. AIR 
1914 Lah 408 (410): 1914 Pun Re No. 70 
(DB) ** AIR 1919 Lah 20 (21): 1 Lah 89. 

(14) Where facts are pleaded by the 
plaintiff which show that the cause of 
action is within limitation and that the suit 
as framed is not barred, the plaintiff dis¬ 
charges burden which is on him to show 
that under Section 3, Limitation Act, the 
suit is maintainable. In such a case this 
rule is not applicable. AIR 1957 All 576 
(608). 

(15) A plaintiff is not precluded from 
relying upon a ground of exemption from 
limitation, if on the facts found (and not 
prima facie) the plaintiff’s claim appears 
to be barred. AIR 1919 All 227 (228) (DB) 
** AIR 1922 Oudh 135 (136, 137): 25 Oudh 
Cas 89. 

(16) The plaintiff has to show that his 
cause of action accrued within the period 
of limitation. AIR 1928 Lah 763 (764). 

(17) Plaintiff cannot claim advantage 
of Section 14 of Limitation Act 1908 unless 
he mentions the circumstances under which 
he filed the suit in the wrong Court and 
proves his bona tides. (1966) 2 Andh WR 
206: 1966 Mad LJ (Cri) 638. 

(18) Suit on instalment bond with 
default clause — Limitation — Plea of 
waiver — Plaint must mention facts' con¬ 
stituting waiver. 1963 Raj LW 297: ILR 
(1963) 13 Raj 293 (DB). 

ORDER 7, RULE 7 — SYNOPSIS 

1. Relief. 

2. “General or other relief’’. 

3. Alternative relief. 

4. Suit under Section 77 of the Registra¬ 

tion Act. 

5. Events happening after suit. 
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1* Relief. — (1) Where a question arises 
as to whether a plaintiff has asked for a 
particular relief in his plaint, the whole of 
the plaint must be considered, and the 
substance and not merely the form of the 
pl ain t should be looked to. AIR 1953 
Pepsu 151 (153): 1LR (1953) Patiala 415 
(DB) *♦ (’55) AIR 1955 Sau 74 (77) (DB) 
•* (’05) 27 All 97 (122) (FB) ** AIR 1966 
SC 735 (738): (1966) 2 SCR 286 ** AIR 
1962 SC 633 (638): 1962 Supp (1) SCR 206 
** AIR 1967 Cal 461 (468): (1969) 1 Lab 
LJ 290 (DB) ** 1967 Cur LJ 758 (759) ** 
AIR 1965 Punj 107 (109, 110). (Cause of 
action noticeable from assertions made in 
plaint — Different cause of action pleaded 
— Court can touch upon real cause of 
action to allow suit.) ** (’65) 67 Punj LR 
69: 1965 Cur LJ 121. (Relief cannot be 
refused only on ground of wrong mention¬ 
ing of sub-clause.) ** AIR 1959 Assam 75 
(93, 94) (DB). 

[See (’56) AIR 1956 Bom 649 (649) .3 

[See also ILR (1964) 14 Raj 833: 1964 
Raj LW .242. (The question whether plaint 
is defective and plaintiffs’ suit should _be 
dismissed on that ground should be decid- 
ed in the ultimate analysis of the facts 
and the circumstances of individual cases.) 
*• AIR 1937 Lah 1 (2) (DB).] 

(2) The liberality of construction is sub¬ 

ject to a limitation that the facts and docu¬ 
ments which entitle the plaintiff to the 
relief claimed must be stated or referred to 
in his pleading. (’68) 11 Moo Ind App 

468 (474) (PC). 

(3) The general rule that a plaintiff can¬ 

not be entitled to relief upon facts and 
documents not stated or referred to by 
him in his pleadings, does not apply where 
the substantial matters which constitute 
the title of all the paries are touched in the 
issues and have been fully put in evidence 
in the case. Relief can be granted in such 
cases on the basis of such matters. (’98) 
21 All 53 (69): 25 Ind App 195 (PC) ** AIR 
1957 Andh Pra 784 (790, 791, 792) (DB) 
** AIR 1941 PC 51 (55) ** AIR 1956 

Andhra 235 (237) •• AIR 1955 Sau 74 (77) 
(DB) •• 1963 All WR (IIC) 238. 

[See (*61) AIR 1951 Orissa 22 (24): ILR 
(1950) Cut 464 (DB) •• (’37) AIR 1937 
Mad 223 (226) (DB).] 

(4) No relief can be granted upon facts 
and documents not disclosed in the plead¬ 
ings nor dealt with by the issues or the 
evidence in the case. (’55) AIR 1955 

Ajmer 3 (4) ** (’40) AIR 1940 PC 3 (7): 
ILR (1940) Kar PC 15 ** (’38) AIR 1938 
Lah 296 (299) (SB) ** AIR 1965 SC 516 
(621): (1064) 8 SCR 347. (Suit bv trustees 
for eviction of archakas from temple lands 
on basis of title and not for framing 
scheme — Decree for possession on proof 
of title — High Court in appeal cannot 
compel trustee to put archakas in posses¬ 
sion of portion of temple lands towards 
lheir remuneration.) AIR 1968 Ker 57 

[VoL 3.] 3 A. M. 10 


(58) ** (1966) 68 Bom LR 891: 1966 Mah 
U 446 ** AIR 1965 Orissa 113 (114): 31 
Cut LT 889 ** AIR 1964 Orissa 160 (165) 
(DB) ** 1962 BLJR 277 ** 1961 Jab LJ 
72 ** 1961 Pat LR 89: 1961 BUR 446 ** 
(1960) 2 Orissa JD 449 ** AIR 1960 Pat 
498 (499): ILR 40 Pat 20. (Suit for 

declaration that plaintiff has acquired right 
of way by user — No allegation in plead¬ 
ing that right of passage was acquired as 
easement of necessity — No issue also 
framed on point — Plaintiff cannot be 
granted decree on basis of easement of 
necessity.) ** 1957 Ker LT 286: 1957 Ker 
U 248. 

[See AIR 1941 PC 85 (88): 69 Ind App 
64 ** (’99) 21 All 53 (69): 25 Ind App 195 
(PC)J 

[See also 1967 All WR (HC) 199. (A 
relief for possession of land and one for 
demolition of structures standing on it are 
two distinct reliefs and the first does not 
of itself include the second. An owner can 
however recover possession of the land 
without asking for demolition and removal 
of the structures raised by the trespasser.) 
*• AIR 1965 Pat 224 (227). (Suit for 
recovery of amount on basis of handnote 
— No opportunity should be given for any 
evidence on question of acknowledgment.) 
** AIR 1943 Pat 305 (307): 2 Pat 187 (DB) 
** (’32) AIR 1932 All 353 (355) (DB).] 

(5) Where the plaintiff asks for a parti¬ 
cular relief on a specific ground, he cannot 
be granted the same relief on a different 
ground which is not at all disclosed in 
the plaint. (’55) AIR 1955 Pat 505 (507) 
(DB) ** (’54) 7 Sau LR 194 (195) ** (’42) 
AIR 1942 All 221 (222): ILR (1942) All 667 
(FB) ** AIR 1966 SC 735 (738): (1966) 2 
SCR 286 »* (1964) 2 Andh WR 383 ** 
1959 All WR (HC) 18. 

(6) A plaintiff suing for a declaration of 
titlt to a certain property under a sale 
deed executed in his favour cannot succeed 
on the ground of adverse possession if the 
facts in support of that ground are not 
disclosed in he plaint. (’08) 31 Mad 531 

531, 532) (DB) ** (’33) AIR 1933 Lah 25 
27): 13 Lah 677 (DB). 

(7) Where a case based upon an express 
agreement fails, a relief based upon an 
implied agreement which is not pleaded by 
either side, cannot be granted. When a 
suit by a legal practitioner against his 
client for recovery of his fees is based on 
an express agreement, he is not entitled to 
any relief on the basis of “quantum 
meruit” if he fails to make out an express 
agreement. (’51) AIR 1951 Nag 431 (432). 

(8) Suit by a building contractor for 
additional constructions to a building — 
Work done not covered by contract — 
Claim for compensation on oral agree¬ 
ment — Such agreement not proved — 
Still contractor held entitled to receive 
compensation under S. 70 of Contract Act. 
AIR 1966 SC 1034 (1036): (1961) 3 SCR 663 
•* AIR 1962 Mad 345 (346): (1961) 2 Mad 
U 574. 
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(9) Suit on contract — Contract found 
to be void — No relief claimed on basis 
of Section 70, Contract Act — Pleadings 
of parties containing sufficient facts to give 
relief under Section 70 -—■ No bar to grant 
of relief under Section 70. AIK 1963 Pat 
153 (156) (DB). 

(10) Where a ground of relief is dis¬ 
closed in the plaint, the fact that the 
plaintiff asked for the relief on a different 
ground will disentitle him to relief on the 
ground disclosed in the pleadings. AIR 
1956 Andhra 235 (236, 237) ** AIR 1956 
Hyd 107 (110): ILR (1956) Hyd 339 •• 
AIR 1955 Sau 74 (77) (DB) ** AIR 1954 
Pat 128 (129) (DB) (’54) ILR (1954) 
Cut 461 (466). 

[See also AIR 1960 Punj 209 (211): 62 
Pun LR 110 (DB). (Court cannot consider 
ground which was given up.) ** AIR 1942 
Pat 379 (380, 381).I 

(11) The Court, in the administration of 

justice, will not refuse any relief, which on 
the merits the Court can grant, simply be¬ 
cause the applicant asked the Court to 
exercise its admitted powers under a wrong 
section. (’53) ILR (1953) 2 Cal 385 (386, 
387) ** (’55) 1955 Lab AC 520 (532) 

(Bom). 

[See also AIR 1968 All 204 (207). 

(Courts not tied down to the actual relief 
claimed.)] 

(12) Where a plaintiff claims a larger 

relief than he is entitled to, the suit should 
not be dismissed on the ground, but the 
plaintiff should be given the relief he is 
entitled to unless the ground on which the 
lesser relief can be granted is inconsistent 
with the case of the plaintiff as set out 
in his pleadings or would lead to a deter¬ 
mination of the issues which would em¬ 
barrass the defendant. AIR 1957 Andh Pra 
784 (790, 792) (DB) ** AIR 1955 Madh B 
138 (142): ILR (1955) Madh B 282 (DB) 
** ( 06) 28 All 482 (487): 33 Ind App 81 
(PC). (25 All 337, REVERSED.) ** AIR 

1969 Mad 235 (240, 241): (1969) 1 Mad LJ 
366 ** AIR 1968 Cal 90 (91) (DB). (If 

a party makes a case which he fails to 
prove in its entirety but still if he is en¬ 
titled to relief on what he has been able 
to prove, he would get such relief as may 
be allowed to him in the circumstances.) 
**63 Punj LR 17: ILR (1961) 1 Punj 484. 

[See however AIR 1921 Lah 336 (336, 
337). (Plaintiff’s case partiv false — 
Whole case should be dismissed.)] 

(13) It is not a ground for dismissing a 
suit that groundless charges of fraud are 
made by the plaintiff in his plaint, provid¬ 
ed he has a good cause of action. AIR 
1917 PC 116 (117): 45 Ind App 61. 

[But see (’78) 2 Cal L Rep 18 (21, 22) 
(DB)J 

(14) The Court has jurisdiction to adjust 
the rights of the parties as ascertained by 
it and to grant a declaration accordingly, 
if it is necessary in the ends of justice to 


do so and the Court’s jurisdiction cannot 
be restricted because the plaintiff has ask¬ 
ed for a more extensive declaration or a 
declaration in a different form. AIR 1956 
Bom 243 (245). 

(15) Suit for possession — Additional 
prayer for injunction — Such prayer can¬ 
not confer on civil Court jurisdiction to 
entertain suit where its jurisdiction has 
been expressly barred. AIR 1966 All 367 
(369): 1965 All LJ 549. 

(16) Court cannot grant a larger relief 
than that claimed, even if the pl aintiff is 
really entitled to it, unless th e plaintiff 
gets the plaint amended with the leave of 
the Court. AIR 1953 Trav-Co 563 (567) 
(DB) ** AIR 1952 Ajmer 13 (2) (13, 14) 
•* AIR 1918 Mad 998 (1002): 40 Mad 1 (7, 
8) (FB) •* (1962-63) 23 FJR 412 (417) 
(Punj). 


[See however (’54) AIR 1954 All 385 
(390) (DB).] 

(18) A plaintiff, who has established 
facts which would entitle him to the parti¬ 
cular form of relief claimed, should not be 
debarred from obtaining that relief merely 
because the allegations made by him have 
not been established in their entirety. 
AIR 1942 Nag 4 (5): ILR (1942) Nag 561 •• 
AIR 1928 Lah 98 (100): 8 Lah 655 (DB) 
AIR 1936 Pat 147 (149). 

(19) The relief claimed should be clearly 
stated in the plaint. In a suit for a 
declaration, the terms of the declaration 
sought should be clear and precise. AIR 
1958 Cal 551 (553). 

(20) Plaintiff will not be granted a relief 
not prayed for in the relief para of the 
plaint. Where the plaintiff has omitted to 
ask for the appropriate reliefs, he may 
apply for amendment of the plaint by 
inserting a prayer for the grant of such 
reliefs. AIR 1957 Pat 30 (32) (DB) ** 
(’65) Madh BLJ 1955 HCR 238 (239). 

[See also AIR 1969 Andh Pra 250 (254): 
(1959) 1 Andh WR 455 (FB). (Execution 
case.)] 


(21) It is not open to a Court to 
grant relief to a plaintiff on a different 
cause of action and on a plea for which 
there is no foundation in the pleadings 
when the plaintiff has been refused per¬ 
mission to add the plea by amending his 
plaint and when the plaintiff’s cl aim on 
the plea has become barred by time and 
the necessary parties have not been im¬ 
pleaded in die suit. AIR 1956 Madh B 
25 (30): ILR (1956) Madh B 13 (DB). 

(22) The plaintiff should not be non¬ 

suited or his suit dismissed merely because 
be claims some relief in the suit which he 
should not have included in it. It is al¬ 
ways open to the Court to refuse reliefs to 
the plaintiff he is not found entitled to, 
in the suit as laid. (’54) ILR (1954) 6 

Assam 361 (364) (DB). 

(23) A Court will not grant any relief 
which it cannot enforce or which is useleM 
and unprofitable to the parties. AIR 1926 
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Pat 305 (312): 5 Pat 595 (SB) •* AIR 
1949 PC 63 (54). (Useless relief.) ** AIR 
1927 Pat 286 287 (DB). (Suit useless 
relief.) 

(24) Where the plaintiff Is entitled to 
possession, whether he can get actual pos¬ 
session or not by virtue of some statutory 
provision is not a ground for not giving him 
a decree for possession. That question can 
be determined when that question comes 
before the Court in execution proceedings. 
AIR 1953 All 659 (564): ILR (1954) 2 All 
495 (DB). 

(25) The Court has no power to compel 
any party to pray for any particular relief. 
AIR 1942 Mad 445 (446). 

(26) It is not for the Court to enter into 
the reasons why a plaintiff or a petitioner 
presses for some reliefs and abandons 
others. The Court has only got to decide 
the case as presented before it. AIR 1952 
Cal 294 (305): ILR (1951) 2 Cal 115 •• AIR 
1960 Manipur 54 (55, 56). 

(27) Arbitrators are not bound by the 
technical rule of pleading contained in this 
rule. AIR 1955 Cal 65 (68). 

(28) The power of the Courts in India 
to make merely declaratory decrees which 
merely serve to define rights present or 
future without giving present relief is gov¬ 
erned entirely by Section 42. Specific 
Relief Act. But where a decree has the 
effect of giving present relief as well, the 
power to make it will be governed by the 
general provisions of Section 9 and O. 7, 
Rule 7 and not by Section 42 of the Speci¬ 
fic Relief Act, which is not exhaustive. 
AIR 1957 Tripura 37 (41). 

(29) Dismissal of plaintiff from service 

— Suit for declaration that plaintiff 
continues in his job — Consequential re¬ 
lief for arrears of salary prior to suit —- 
Claim for arrears pendente lite — First 
claim is governed by Section 42, Specific 
Relief Act — For claim for arrears pend¬ 
ente lite separate suit though proper plain¬ 
tiff not asked to do so as evidence was ad¬ 
duced and litigation was longstanding. AIR 
1968 Tripura 29 (31). 

(30) Specific Relief Act (1877), Section 42 

— Section is not exhaustive — Courts can 
grant declaratory decree independently of 
the section — Suit by plaintiff-worshipper 
for declaration that compromise decree 
under which certain temple properties were 
declared to be private properties of 
defend an ts-trustees, was not binding on 
deity — Held, suit fell outside purview 
of section and would be governed by gene¬ 
ral provisions like Section 9 or Order 7, 
Rule 7, Civil P. C. AIR 1967 SC 436 (440): 
(1960) Sapp SCR 270. 

(31) Court granting reliefs other than 
the ones prayed for by the party — Par¬ 
ties availing of such other reliefs — They 
cannot later retrace their steps and seek 
the reliefs they prayed for originally in 


the proceeding. AIR 1968 Mad 374 (377): 
81 Mad LW 160. 

(32) In a suit for damages for false im¬ 
prisonment, the plaintiff need not special¬ 
ly plead and prove general damage though 
it is necessary for him to and prove spe¬ 
cial damage. AIR 1959 Pat 490 (499). 

2. “General or other retief.”— (1) A 
general or other relief need not be speci¬ 
fically asked for in the plaint, but can. al¬ 
ways be granted by the Court as if it had 
been asked for. Where, from mistake or 
inadvertence, the plaintiff omits to pray 
for the proper relief, or if the relief claimed 
in the plaint is not wholly sufficient or 
appropriate, the Court has always the 

power to grant the proper relief according 
to the circumstances of the case. AIR 1956 
All 639 (640) ** AIR 1955 Madh B 138 
142): ILR (1955) Madh B 282 (DB) ** 
’05) 27 All 325 (331): 32 Ind App 123 
PC) •* 1968 MPLJ 425 (DB). (Case under 
lections 65 and 70 of Contract Act, 1872.) 
** 1968 BLJR 467 ** (1966) 70 Cal WN 
363 (370) (DB). (Requisitioning and Ac¬ 
quisition of Immovable Property Act 

(1952), Section 11 — Appeal against award 
of Compensation for acquisition — In¬ 
terest not specifically claimed — Interest 
can still be allowed over and above am ount 
claimed.) •• AIR 1966 Ker 172 (178, 179): 
1965 Ker LT 1172. (General and Special 
damages — No specific pleading is neces¬ 
sary for general damages.) ** ILR (1966) 
Cut 139 (143) ** 1965 BLJR 105. (Case 
under Section 222 of Succession Act, 1925.) 
M AIR 1963 Punj 538 (548): ILR (1963) 
2 Punj 463 (DB) ** AIR 1962 All 20 (22). 
(Dispute between parties compromised — 
joint application containing terms—Applica¬ 
tion supersedes original case of parties—Re¬ 
lief not included in plaint can be grant¬ 
ed.) ** 1962 Jab LJ 324 ** AIR 1962 Punj 
144: ILR (1961) 1 Punj 716. (Single act 
of adultery committed long before filing of 
application under Sectioq. 13 Hindu Mar¬ 
riage Act not sufficient — Judicial separa- 
tion can however be granted in such case 
even if not asked for in the petition.) ** 
AIR 1961 Madh Pra 346 ( 348): 1961 Jab 
LJ 419. 

(2) A Court can always award future 

interest on the sum found to be due to 
the plaintiff, even though the latter has 
not claimed it. AIR 1921 Lah 125 (126): 
2 Lah 256 (DB). 1 

(3) It may even be open to the Court 
to grant future mesne profits an part of 
a general relief to which a plaintiff is en¬ 
titled. AIR 1953 Pat 289 (290) ** AIR 
1967 SC 155 (157): (1966) Sapp SCR 128. 

(4) Suit for recovery of possession of 
disputed lands — No claim for mesne pro¬ 
fits made in plaint — Mesne profits can¬ 
not be granted. AIR 1968 Pat 160 (165). 

(5) The Court may in a suit for exclu¬ 

sive possession pass a decree for joint 
possession. AIR 1954 All 191 (192) •• 

(’52) ILR (1952) 2 Raj 681 (686) (DB) •• 
-AIR 1914 Mad 128 (130): 38 Mad 1036 (DB). 
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[See also (’49) ILR (1949) 1 Assam 
109 (117).] 

(6) In a suit for sale of mortgaged pro¬ 

perty the Court may pass a personal decree 
against the mortgagor defendant provided 
the claim under the personal covenant is 
not barred by limitation. AIR 1925 PC 
280 (288): 62 Ind App 418: 5 Pat 135 ** 

(’02) 24 All 456 (457) (DB) ** (’06) 29 

Mad 491 (495) (DB). 

[See also AIR 1942 Pat 204 (208): 20 
Pat 811 (DB).] 

[But see AIR 1929 Oudh 303 (304) (DB).] 

(7) Where the Court cannot decree parti¬ 
tion because all the coparceners are not 
pa ties, it can grant the plaintiffs a declara¬ 
tion as to their title. AIR 1931 Sind 74 
(75i (DB). 

(8) The relief granted should be based 
on facts stated or referred to in the plaint 
and should not be inconsistent with the 
case set up by the plaintiff or with the re¬ 
lief claimed by him. AIR 1958 Pat 133 
(143) (DB) ** (’72) 11 Moo Ind App 468 

473, 474) (PC) ** (’14) 23 Ind Cas 332 
(335) (PC) ** (’97) 7 Mad L Jour 50 (51) 
(DB). (Relief granted should not be in¬ 
consistent with relief claimed.) ** AIR 1961 
Cal 411 (420) ** AIR 1959 Andh Pra 126 
(128): (1957) 2 Andh WR 134 (DB) ** 
AIR 1959 Cal 715 (722): ILR (1959) 2 Cal 
530. (Suit for declaration that shares of 
company are not liable to be sold in en¬ 
forcement of lien for debt owed by holder 
of shares to company — Articles constitut¬ 
ing contract must be pleaded.) 

(9) The Court cannot pass a decree for 
possession of property in a suit for con¬ 
firmation of possession, inasmuch as the 
relief of possession is not consistent with 
the case set up by the plaintiff or with 
the relief claimed by him . (’21) 63 Ind 
Cas 2 (3) (Pat). 

(10) In a suit for injunction on the basis 
of title the Court cannot declare that the 
plaintiff is entitled to a right of easement, 
jointly with the defendant. (’92) 15 Mad 
489 (490) (DB). 

(11) For other illustrations of the princi¬ 
ple stated in Pt. (8), see the following 
cases. AIR 1953 Trav-Co 518 (521): ILR 
(1953) Trav-Co 1021 (FB) ** AIR 1954 
Hyd 41 (43, 44): ILR (1953) Hyd 642 (DB) 
** (’54) 1954 Ker L Tim 975 (977) ** AIR 
1965 Cal 442 (443): 69 Cal WN 584 (DB) ** 
AIR 1964 OVissa 75 (78) (DB). (Hindu Married 
Women’s Right to Separate Residence and 
Maintenance Act (1946), Sections 2 (6), 24 
— Suit for maintenance by wife on speci¬ 
fic ground under Section 2 (6) — Court 
cannot take alternative ground under Sec¬ 
tion 2 (4) — Second marriage of husband 
proved — Wife held entitled to main¬ 
tenance as general relief.) 

(12) The relief granted should be based 
on the same cause of action as the relief 
claimed in the suit. (’09) 3 Ind Cas 408 
(414, 415) (DB) (Cal) ** (’05) 27 All 174 


(176) (DB) ** AIR 1917 Cal 367 (368) 
(DB). 

(13) It is open to a Court to find in 
favour of a plaintiff on a cause of action 
different from that which is pleaded pro¬ 
vided it arises from undisputed facts and 
also provided that the defendant is not 
shut out from giving evidence which he 
might have given if the cause of action had 
been differently pleaded. AIR 1956 Andh 
Pra 235 (237) ** AIR 1955 Sau 74 (77) 
(DB) ** (’53) 6 Sau LR 380 (382). 

[See AIR 1944 Mad 540 (542) (DB).] 

[See also AIR 1944 Mad 630 (531).] 

(14) The- relief granted to the plaintiff 
should not be of an entirely different des¬ 
cription from the relief claimed in the 
plaint. The plaintiff “cannot desert the 
specific relief prayed; and under the gene¬ 
ral prayer ask specific relief of another 
description, unless the facts and circum¬ 
stances charged by the bill will, consistent¬ 
ly with the rules of the Court, maint ain 

K*n l 1951 Assam 101 (104, 105): 

ILR (1949) 1 Assam 198 (DB) ** (1837) 2 

Sl| Cat 8 A 2 P 9 P (111 ‘faVls 01 

(1947) 6 Na*° sTl ^ 233 (234 > : ILR 

(15) An injunction will not ordinarily be 
granted under the power to grant gene¬ 
ral relief. (’81) 6 Cal 485 (489, 490)7 

[See also AIR 1929 All 430 (431, 432).] 

(16) No relief for partition can be grant- 
e d hi a suit for ejectment, at any rate, 

amendment- AIR 1952 Trav-Co 
195 (198) (DB). 

(17) In a suit for possession based on 
exclusive title, a decree for partition may 
be granted notwithstanding the absence 
of an alternative prayer provided that 
such relief will not result in prejudice to 
the other side. AIR 1963 Andh Pra 78 
(81, 82): (1962) 1 Andh WR 282 (DB). 

(18) The test, in such cases, is to see 
whether the defendant will not be taken 
by surprise or be embarrassed by such re¬ 
lief being granted. AIR 1956 All 639 (640) 
** AIR 1955 Madh B 138 (142): ILR (1955) 
Madh B 282 (DB) ** AIR 1916 Cal 829 
(837, 838): 43 Cal 743 (FB). 

(19) There can be no surprise if the re¬ 
lief granted is consistent with that claim¬ 
ed and with the case raised in the plead¬ 
ings or if the parties knew the case which • 
had to be tried. AIR 1916 Cal 829 (837, 
838): 43 Cal 743 (FB) ** AIR 1955 Madh B 
138 (142): ILR (1955) Madh B 282 (DB) 

++ AIR 1926 Lah 417 (418). (Parties aware 
of the case.) 

(20) A declaratory decree may be passed 
in a suit for possession of property. AIR 
1951 Mad 1047 (1051): ILR (1952) Mad 
668 (DB) ** AIR 1929 All 555 (555) (DB) 

** AIR 1967 Tripura 33 (37): 1967 Cri L£ 
125. (Suit for possession — No plaintiff 
would be entitled to declaration of title on 
basis of plaint or to amend plaint praying 
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[See AIR 1956 Bom 268 (270).] 

(21) A decree for joint possession can be 
passed in a suit for partition by metes and 
bounds, where the property happens to 
be impartible provided there is no surprise 
under the circumstances of the case to the 
defendants. AIR 1958 Raj 257 (258): ILR 

1958) 8 Raj 681 •• AIR 1921 All 106 
107) :43 All 318 (DB). 

[But see AIR 1957 Raj 39 (41): ILR 

(1956) 6 Raj 877 (DB). (General damages 
should be claimed: AIR 1924 Lah 713, 
Not foil.)] 

(22) In a suit for a declaration of title 
to immovable property and possession 
thereof, there is nothing unusual in giving 
relief to the parties by directing a parti¬ 
tion of the properties, where it turns out 
that the plaintiff is not entitled to all the 
interest claimed by him in the property in 
suit. (’50) 55 Mys HCR 240 (249) (DB) 
** (’57) 1957 Andh LT 199 (201). 

(23) Suit for declaration of title and 
partition — Relief of possession not asked 
for — General relief asked for — Held, re¬ 
lief of joint possession and partition on 
basis of such joint possession may be 
granted. AIR 1960 Pat 452 (457): ILR 39 
Pat 673 (DB). 


(24) In a suit for exclusive possession, a 
decree for joint possession can be given if 
the facts proved entitled the plai n t iff to 
it and if the grounds on which this relief 
is granted is not inconsistent with the case 
set up by the plaintiff and does not em¬ 
barrass the defendant. (’62) ILR (1952) 2 
Raj 681 (685, 686) (DB). 

(25) Damages may be awarded in ad¬ 
dition to a decree for specific performance, 
or aii account directed to be taken in a 
suit for money. AIR 1924 Lah 713 (716): 5 
Lah 509 (DB) ** AIR 1947 All 229 (234): 
ILR (1946) All 591 (DB). (Suit for specific 
sum by partner — Decree for accounts.) 
•• AIR 1919 Cal 296 (305) (DB). (Suit for 
money — Decree for accounts.) 


(26) The relief as to possession is an¬ 
cillary to that for the specific performance 
of the contract to sell. AIR 1961 Pat 466 


(469): 1961 BLJR 326. 

(27) Where in a suit to enforce a mort¬ 
gage, the mortgage is found to be void, the 
Court can grant relief under Section 65, 
Contract Act, by way of restitution of the 
money lent. AIR 1943 PC 29 (33, 34); 70 
lnd App 1. (AIR 1937 Oudh 410, REVERS¬ 
ED.) 


[See also AIR 1959 Cal 585 (591, 595): 
ILR (1960) 1 Cal 776 (DB). (Suit against 
Union of India solely on basis of contract 
and on allegation of failure of considera¬ 
tion —Contract void and unenforceable — 
Plea for relief for restitution under Sec¬ 
tion 65 Contract Act cannot be raised by 
plaintiff — Section 80, Civil P. C. operates 
as bar —- ILR 30 Cal 36, Not foil.)] 


(28) Where further facts require to be 
investigated, it may be necessary to insist 
upon an averment of a case under Sec¬ 
tion 65, Contract Act in the pleading so as 
not to take the defendant by surprise be¬ 
fore granting relief under Section 65 of the 
Contract Act but if on the facts found 
there is no difficulty in granting the equit¬ 
able relief, it would be unreasonable to 
refuse it on any such technicality. AIR 
1961 Raj 6 (9): 1960 Raj LW 345 (DB). 

(29) In the case of a void mortgage, if 
instead of bringing a suit for possession, 
the mortgagor brings a suit for redemption 
there can be no good ground for refusing 
him the relief asked for, or strictly speak¬ 
ing, the relief to which he is entitled, 
namely, that of possession subject to pay¬ 
ment of the money received from the mort¬ 
gagee. AIR 1956 All 639 (640). 

(30) The Court cannot pass a decree for 

a general taking of accounts of a partner¬ 
ship in a suit to recover plaintiff’s share 
alone in one item of the partnership assets. 
AIR 1919 Mad 146 (148) (DB). 

(31) The Court cannot in a personal 
claim, pass a decree for sale of property 
in default of the payment of the sum 
decreed. AIR 1925 Oudh 550 (552). 

(32) Land settled by landlord with de¬ 
fendant first party — Order made by Com¬ 
missioner not to settle land with plaintiff 
— Suit by plaintiff for declaration with¬ 
out praying for consequential relief — Suit 
held barred — Civil P. C., Order 7, R. 7 
held not applicable. 1961 Pat LR 83 (85). 

(33) Where a reversioner sues a Hindu 
widow for an injunction restraining her 
from committing waste and in such a suit 
prays for the appointment of a receiver, 
he is not entitled to a declaration of his 
reversionary right if he fails to establish 
his right to the reliefs claimed. AIR 1916 
PC 117 (119) •* 39 Mad 634 : 43 lnd App 
207. 

(34) In a suit for dissolution of marriage 
or in the alternative for a declaration that 
the marriage is a nullity, it is not open to 
the Court to pass a decree for judicial 
separation, such relief not being ‘general 
or other relief’ within the meaning of this 
rule. AIR 1938 Bom 65 (67). 

(35) Where in a suit for possession, the 
plaintiff asks for mandatory injunction for 
demolition of structures built upon the 
land by the defendant, and the plaintiff is 
found entitled to the possession the Court 
has no discretion to refuse the relief of 
possession though v it may in its discretion 
refuse the relief of mandatory injunction. 
Court can however grant a decree for com¬ 
pensation by way of damages after framing 
proper issues on the question of the value 
of improvements and also on the question 
of the applicability of Section 51 of the 
Transfer of Property Act. AIR 1951 Aimer 
18 (19, 20). 

(36) A Court cannot, under the power to 
grant further relief, pass a decree in favour 
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of a pro forma plaintiff if it is found that 
the real plaintiff is not entitled to the re¬ 
lief claimed. (’03) 31 Cal 433 (440) (DB). 

(37) In a suit for possession of common 
property by one of the co-owners against 
a trespasser, the plaintiff can be given deli¬ 
very of possession on behalf of himself as 
well as on behalf of other co-sharers who 
were made pro forma defendants. AIR 1953 
Orissa 285 (287, 288): ILR (1954) Cut 
380. 

(38) An equitable relief under this rule 
may be granted even by the Appellate 
Court though it will be slow to interfere 
with the discretion exercised by the trial 
Court in granting appropriate relief under 
this rule. AIR 1925 Cal 434 (435) (DB) *• 
AIR 1926 Lah 417 (418). 

(39) Suit for arrears of salary by dis¬ 
missed Government servant without seeking 
relief for quashing order of dismissal — 
Decree for arrears of salary can be granted 
— Relief of declaration is implicit in resi¬ 
duary item on prayer clause under descrip¬ 
tion “any other relief”. AIR 1959 Madh 
Pra 46 (48): 1958 MPLJ 681. 

3. Alternative relief.— (1) A person may 

rely upon one set of facts, if he can succeed 
in proving them, and he may rely upon 
another set of facts, if he can succeed in 
proving them. (*72) 9 Bom HCR 1 (6) 
(FB). 

[See also AIR 1945 Nag 281 (284): ILR 
(1945) Nag 651.3 

(2) A suit can lie for reliefs in the alter¬ 
native which could be given under different 
sections of an enactment. (1967) 1967 All 
WR (HC) 704 (705). 

(3) It is open to a plaintiff to pray for 
alternative reliefs which may be inconsist¬ 
ent with one another. AIR 1952 Nag 115 
(117): ILR (1952) Nag 604 (DB). 

[See also 1961 MPLJ 31: 1961 MPC 91. 
(A relief can be founded on the alternate 
case, however inconsistent, made out by 
the defendants.)] 

(4) A plaintiff may claim specific perfor¬ 

mance of a contract, or, in the alternative, 
cancellation of the contract and damages. 
AIR 1924 Bom 119 (127): 48 Bom 259 

(D [See AIR 1951 Mad 282 (283) (DB).] 

(5) Plea for declaration that particular 
contract is void — Plaintiff cannot alter¬ 
natively pray for specific performance 
of the same contract — Provisions of O. 7, 
Rule 7 do not entitle plaintiff to make such 
a plea. AIR 1968 SC 1355 (1358): (1968) 2 

SCWR 482. 

(G) Suit for specific performance — Only 
prayer for compelling defendant to sell 
house — Alternative prayer for refund of 
advance not made — Even then refund 
must be ordered payment made being 
genuine. AIR 19G7 Orissa 100 (103) (DB). 

(7) Where A and B are tenants of the 
same landlord, in a suit for khas posses¬ 
sion by A against B and the landlord re¬ 


fund of salami or rent paid to the landlord 
can be granted if the right to khas posses¬ 
sion is found against. AIR 1926 Cal 193 
(194) (DB). 

(8) A plaintiff may In a suit on a 
negotiable instrument claim in the alter¬ 
native a decree on the original considera¬ 
tion. AIR 1918 PC 146 (146): 46 Ind App 
33 •• AIR 1955 Sau 74 (77) (DB) ** AIR 
1954 Madh B 117 (118): ILR (1954) Madh 
B 20. 

[See however AIR 1933 All 109 (109).3 

(9) In a suit based on tenancy, the plain¬ 

tiff can claim damages for use and occupa¬ 
tion in the alternative. AIR 1954 Assam 
156 (157): ILR (1953) 5 Assam 361 •• 

AIR 1926 Mad 1071 (1072) (DB). 

[See AIR 1967 Goa 97 (98) (DB) •• AIR 
1942 Pat 86 (87).] 

[See also 1963 Ker LT 219. (Prelimi¬ 
nary decree adjudging right to redeem — 
Person seeking eviction i9 not precluded 
from involving Section 51 of T. P. Act be¬ 
fore final decree.) •* AIR 1933 Lah 15 
(17): 13.Lah 561 (DB).] 

(10) A pre-emptor may allege that the 
vendor has no title to part of the property 
and may alternatively offer to pre-empt the 
whole if the Court finds that the vendor 
had title to sell the whole. AIR 1929 All 
398 (399) (DB). 

Also see O. 6, R. 2. 

(11) A plaintiff suing the transferee from 
his co-owner can claim pre-emption as 
his main relief and in the alternative parti¬ 
tion of his share. AIR 1947 Cal 426 (427): 
ILR (1948) 1 Cal 248. 

(12) When a plaintiff bases his suit on 
title, he can claim relief on the strength of 
his anterior possession alternatively as an 
independent ground of claim. AIR 1940 
Mad 71 (71, 72). 

(13) Petition under Section 153-C Com¬ 
panies Act (1913) with alternative relief of 
winding up — Petitioner can abandon re¬ 
lief under Section 153-C and claim relief 
of winding up. AIR 1962 Guj 269 (275): 
(1962) 3 Guj LR 165. 

(14) A plaintiff claiming a declaration of 
title and recovery of possession can, in the 
alternative, claim specific performance of 
the contract of lease and possession on that 
basis. AIR 1952 Nag 115 (117): ILR (1952) 
Nag 604 (DB). 

(15) Suit for declaration and possession 
— Court can pass decree for partition. 
(1960) 26 Cut LT 514. 

(16) It is open to the plaintiff to claim 
ownership of certain land and in the alter¬ 
native a right of easement in respect of 
the same land. AIR 1959 Raj 235 (239): 
1959 Raj LW 490. 

(17) Even though the contracts for sale 
relied by the parties fail, yet the plantiff 
will be given so much relief as relates to 
declaration of title and recovery of posses¬ 
sion when the entire suit proceeds on the 
assumption of title in the plaintiff. AIR 
1958 Pat 133 (143) (DB). 



Order 7, Ride 7 — Note t (could.) 

(18) Suit for injunction — Amendment 
seeking alternative relief of possession — 
Can be allowed even if it deprives defend¬ 
ant of his plea as to maintainability of suit. 
AIR 1966 Him Pra 1 (2, S). 

(19) An .injunction, it has been held, is 
an alternative relief within the discretion 
of the Court and not an independent re* 
lief under Section 35 (a) of the Easements 
Act. AIR 1929 All 430 (431, 432). 

(20) In all such cases of alternative re¬ 

lief plaintiff has to set out the facts re¬ 
lied on by him in his alternative claim dis¬ 
tinctly and separately. AIR 1920 Cal 93 
(95) (DB) •• AIR 1959 J and K 52 (53). 

[See also Order 6, Rule 2 and O. 7, R. 8.1 

(21) The plaintiff cannot be allowed to 
pick out such of the allegations as will sup¬ 
port any alternative case put forward by 
him. (’10) 37 Cal 856 (859) (DB). 

(22) The ordinary rule is that the Court 
cannot grant relief to the plaintiff on a 
case for which there was no foundation in 
the pleading and which the other side was 
not called upon nor had an opportunity to 
meet. AIR 1958 Pat 133 (143) (DB)**(’55) 
1955 BUR 334 (336) (DB). 

(23) If the facts are not stated in the 
plaint, plaintiff cannot claim the alter¬ 
native relief wihout amending the plaint. 
See AIR 1944 Pat 276 (277, 278) ** AIR 
1928 Sind 103 (104): 23 Sind LR 370. . 

[See also AIR 1963 Andh Pra 78 (81, 82): 
(1962) 1 Andh WR 282 (DB). (Suit for 
possession based on exclusive title — De¬ 
cree for partition may be granted, even 
without amendment.)] 

(24) In a suit by a son to get aside a 
transfer by his mother, the plaintiff speci¬ 
fically alleged that his mother was of un¬ 
sound mind, and stated further that she 
was under the control of the donee. The 
Privy Council was inclined to the view that 
the claim based on undue influence could 
not be entertained as it was not specifical¬ 
ly pleaded. (’06) 33 Cal 773 (782, 783): 
33 Ind App 86 (PC). 

[See AIR 1933 Lah 1045 (1046) (DB).] 

(25) In a suit on a hundi, a decree on 
the original consideration was declined be¬ 
cause such an alternative relief had not 
been prayed for. AIR 1918 PC 146 (146): 
46 Ind App 33. 


. (26) Where in a suit all the facts giving 

rise to the alternative claim are fillip 
staled in the plaint, the fact that the plain¬ 
tiff has not formally asked for the reliei 
on the alternative claim is no bar to the 
granting of the relief on that basis. Alb 
1956 Hvd 140 (142, 143): ILR (1956) Hyd 
ILR (1957) Andh Pra 443 (DB) ** AIF 
Assam 51 (54) (DB). (Election peti- 
439 (DB) ** AIR 1959 Andh Pra 126 (128): 
tion Corrupt practice alleged under Sec¬ 
tion 123 (4), R. P. Act — Finding of cor- 
rupt practice under Section 123 (2) 

* ILI * (1965) 1 All 99 ** AIR 1961 
Madh Pra 346 (348): 1961 MPU 645. 


[See also 1965 BUR 214: ILR 44 Pat 
694. (Absence of a formal amendment 
for an alternative relief in the plaint will 
not stand in the way of dispensation of 
justice if such absence does not cause any 
prejudice or surprise to the other party.)] 
(27) Where the alternative case which 
the palintiff could have made in the plaint 
but in fact did not make, is not only ad¬ 
mitted by the defendant in his written 
statement but was expressly put forward as 
an answer to claim which the plaintiff 
made in the suit, there is nothing impro¬ 
per in giving the plaintiff a decree upon 
the case which the defendaht himself makes 
out in his written statement. AIR 1951 
SC 177 (180): 1951 SCR 277 ** AIR 1957 
Madh Pra 238 (240). (A, Hindu woman, 

marrying with B, and on B’s death, re¬ 
marrying C — A in possession of B’s estate 
even after B’s death for 15 years — Suit 
by B’s heir for possession of B’s property 
after death of A — C pleading acquisition 
of absolute estate by A — Plea of absolute 
estate not established — A held to have 
prescribed for limited estate — Plaintiff 
can succeed on basis of C’s failure to esta¬ 
blish his case, though that case was not 
raised in his pleading by the plaintiff.) ** 
AIR 1968 Ker 57 (58) ** AIR 1965 Madh 
Pra 100 (102): 1964 MPU 101 (DB) ** 

i 19 ^^ Mad 5« Pra 51 * 53 ’ 55 ’ 66 > : 1962 

MPU 1102 (DB) ** AIR 1962 Pat 296 
(298): 1962 BUR 261 ** 1962 Raj LW 

343 19 ? 1 Raj 21 * 24): 1960 Ra J LW 

oJl. (Claim for damages on basis of re- 
— Award of damages on basis of 
difference in contract, price and market- 
Pf 1Ce Permissible when defendant has 
mmself led evidence on latter basis.) ** 
JDR < 196 °) 39 p at 714 (738) (DB) ** AIR 
1969 Andh Pra 294 (297) (DB). 

1 / ^ 7 Gui 1 (3): ILR < 1963 ) 

833 (DB). (Plaintiff’s, failure to esta¬ 
blish his case — He can still get decree 
on basis of case made out by defendant but 
not when plaintiff’s claim on this basis is 
barred by limitation.)] 


(28) Where the case each party puts 
turns out to be against his own interest and 
granting of such relief is going to pre¬ 
judice one of the parties by reason of 
a statute intervening the Court ought to 
dispose of the case on merits. AIR 1968 
Ker 57 (58). 


(28-A) The plaintiff can claim in his 
plaint two alternative reliefs. H e might 
rely upon different allegations in the al¬ 
ternative claim even though they may be 
inconsistent with each other. This circum¬ 
stance might in certain cases militate 
strongly against the plaintiff succeeding in 
the suit but the Court would not be justi- 
fied on this ground alone in rejecting the 
plaint. The only restriction is that the 
plaintiff cannot b e permitted to allege two 
absolutely inconsistent slate of facts each 
of which is destructive of the other, but a 
plaintiff in certain circumstances can rely 
upon several different rights alternatively 
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though they may be inconsistent. He may 
put forth two distinct titles on the s am e 
basis of facts. (’54) Madh BLJ 1954 HCR 
824 (825). 

[See AIR 1968 Ker 67 58). (Alternate 
allegations —- Case set up by party turning 
out against himself —- Prejudice likely to 
be caused in accepting the allegations — 
Relief should not be granted by accepting 
such allegations — Proper course is to dis¬ 
pose of the case on merits.)] 

See also O. 6, R. 2. 

(29) Where the chellas of a mutt who 
instituted a suit for declaration and pos¬ 
session of the deity in the mutt and asked 
the Court at the argument stage to give 
possession of the deity to their Guru who 
was a witness in the case, if it were held 
that they had no right, it was held that 
the relief could not he given as there was 
no prayer for it in the plaint and the Guru 
was not a party to the suit. (*55) 55 Mys 
HCR 30 (37) (DB). 

(30) A prayer for alternative relief can¬ 
not be converted into one for additional 
relief. AIR 1924 All 271 (272). 

(31) A plaintiff praying for a relief and 
also for a lesser relief in the alternative, 
cannot be deemed to have waived his right 
to the relief originally claimed. AIR 1914 
Lah 204 (206): 1915 Pun Re No. 4 (DB). 

(32) Where the plaintiff asks for one of 

two alternative reliefs and is granted one, 
he cannot, in appeal, contend that he 
should be given the other relief. AIR 1961 
Mad 282 (283) (DB) ** AIR 1924 Cal 446 
(446) (DB). _ 

[See however AIR 1946 Pat 231 (234): 25 
Pat 1 (DB).] 

(33) Where the land-owner is personally 
estopped from recovering possession of the 
property from the trespasser, he would not 
be entitled to recover any damages for the 
portion of the land occupied by the tres¬ 
passer. AIR 1965 Mad 318 (320, 321): 77 
Mad LW 629 (DB). 

(34) Where the plaintiff has set up the 
alternative case that the only way in which 
he could pass the natural water from his 
land was over the defendant’s land through 
a defined channel and the evidence also has 
established that fact, the plaintiff would be 
entitled to relief on basis of easement 
under Section 7, Easements Act. AIR 1961 
Pun j 414 (415): 63 Pun LR 90. 

(35) Plaintiff in their suit for declaration 
that deed of surrender executed by widow 
of one R was not binding on them stating 
in plaint that R died issueless leaving be¬ 
hind him plaintiffs as his legal heirs and 
that they came into possession of property 
of R after disappearance of his widow — 
They further setting up alternative case on 
basis of their adverse possession — Held, 
fact that plaintiffs had set up alternative 
case would not mean that suit by them was 
not as reversioners of R. AIR 1963 Pat 337 
(341) (DB). 


4. Salt under Section 77 of the Registra¬ 
tion Act. — (1) In a suit under Section 77 

of the Registration Act, 1908, no other 
claim, such as a claim for possession and 
mesne profits, can be coupled with the 
prayer to enforce registration of the docu¬ 
ment. The allowing of another claim to 
be included in such a suit will completely 
alter its scope and character. ' AIR 1924 
Cal 600 (610) (DB) AIR 1933 Cal 196 
(197). 

6. Events happening after suit. — (1) The 
ordinary rule is that the ^ rights of 
parties must be determined as at the date 
of the action, and not on the basis of 
rights which accrued to them after the in¬ 
stitution of the suit. AIR 1954 Madh B 
181 (183): ILR (1954) Madh B 426 (FB) ** 
AIR 1956 Raj 12 (15): ILR (1955) 6 Raj 
85 (DB) •• AIR 1945 PC 62 (62): 72 Ind 
App 114. 

(2) Where the plaintiff has no cause of 
action at all to institute the suit, he will 
not ordinarily be allowed to take ad¬ 
vantage of a cause of action arising subse¬ 
quent to the suit and cl aim relief on that 
basis. AIR 1956 Raj 12 (15): ILR (1955) 
6 Raj 85 (DB) ** 1956 Madh BLJ 383 (386) 
** AIR 1936 Mad 604 (506) ** 1960 Raj 
LW 385. 

[See also AIR 1936 Oudh 250 (253): 12 
Luck 101 (DB).] 

[But see AIR 1950 Mad 321 (322) ** AIR 
1947 Pesh 33 (35) ** AIR 1925 Mad 63 
64) (DB) *• AIR 1926 Lah 146 (146) 

DB).] 

(3) Where a plaintiff has cause of ac¬ 
tion on the date of the suit, relief will not 
be ordinarily refused to him on that basis 
by reason of subsequent events. AIR 1948 
Bom 396 (399) ** AIR 1922 All 526 (626) 
(DB) ** AIR 1924 Mad 309 (310) (DB). 

[But see AIR 1933 Lah 481 (483): 14 Lah 
421 (DB).] 

(4) Where it is shown that the original 

relief claimed has, by reason of subsequent 
change of circumstances, become inappro¬ 
priate or that it is necessary to have the 
decision of the Court on the altered cir¬ 
cumstances in order to shorten litigation 
or to do complete justice between the par¬ 
ties, the Courts may depart from the gene¬ 
ral rule and mould the relief on the basis 
of the altered circumstances, provided that 
the substantive rights of the parties are un¬ 
affected. AIR 1954 Madh B 193 (195):, 

ILR (1954) Madh B 415 (FB) *♦ AIR 1958 
Andh Pra 582 (684) (DB) ** AIR 1958 Cal 
472 (474). (Party’s rights altered re¬ 

trospectively by legislation subsequent to 
preliminary decree.) ** AIR 1958 Ker 245 
(246) (DB) « AIR 1958 Pat 613 (617) 
(DB) ** AIR 1957 Orissa 199 (200, 201). 
(When the new ground arises before the 
tiling of the written statement by the de¬ 
fendant, it would be open to the defend¬ 
ant to take it as a defence in the written 
statement.) ** AIR 1968 Pat 422 (425): ILR 
47 Pat 326 ** AIR 1967 Cal 603 (607) * 

AIR 1967 Mad 220 (221): 79 Mad LW 
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486 ** (1967) 2 Mad LJ 468: ILR (1968) 
2 Mad 677 ** AIR 1966 All 216 (217, 218): 
1964 All LJ 1008. (Section 17 of Displaced 
Persons (Debts Adjustment) Act (1951) is 
retrospective — Change of law effected 
during pendency of suit — Change can be 
taken notice of by Court.) ** AIR 1966 
Cal 63 (67) (DB) •• AIR 1966 Pat 97 (109) s 
ILR 45 Pat 1019 (DB) •• AIR 1965 Andh 
Pra 98 (101): ILR (1963) Andh Pra 931 
(DB) •• 1965 BLJR 214: ILR 44 Pat 694 
•* AIR 1964 Tripura 36 (40) ** AIR 1963 
Raj 198 (201): 1963 Raj LW 304 M AIR 
1962 Pat 168 (177) (DB) ** 1961 MPLJ 501 
•• AIR 1959 Andh Pra 9 (11, 12, 13): (1958) 
2 Andh WR 447 (DB). (AIR 1926 Mad 
594, HELD NO LONGER GOOD LAW.) ** 
AIR 1959 Bom 491 (495): 69 Bom LR 1144 
** AIR 1959 Pat 562 (566): 1959 BLJR 376. 
(Inchoate title to suit property perfected 
during pendency of suit by registration of 
sale-deed — Court can take note of regis¬ 
tration.) 

[See also AIR 1967 Bom 250 (252): 68 
Bom LR 624 (DB). (Principle cannot 

apply where intervening circumstances do 
not effect any alteration in the rights of 
the parties. Case under Section 33-B, 
Bombay Tenancy and Agricultural Lands 
Act, 67 of 1948.) ** AIR 1967 Cal 338 (341, 
342): 18 STC 379 (DB). (High Court is 
justified in deciding question referred to 
it in the light of new law, provided no new 
facts need be investigated. Case under Sec¬ 
tion 21 (1) of Bengal Finance (Sales Tax) 
Act (6 of 1941).) •• AIR 1963 Mad JU7 
(222): (1963) 1 Mad LJ 113 (FB). (Case 
under Sections 9 (e) and 21 of Presidency 
Town Insolvency Act (1909) — AIR 1942 

Mad 306, OVERRULED.) •* AIR 1941 PC 
86 (88): ILR (1941) Kar (PC) 134.1 

(6) Subsequent events during pendency 
of suit — Amendment of pleadings, issue 
on them and evidence of parties are neces¬ 
sary. AIR 1964 Manipur 1 (2). 

(6) Where pending a suit for a declara¬ 
tion of title the defendant takes posses¬ 
sion of the property in dispute, the plain¬ 
tiff may amend the plaint by adding a 
prayer for possession instead of bringing 
another suit. AIR 1942 Cal 394 (398, 399) 
(DB) •• (*12) 16 Ind Cas 734 (735) (DB) 
(Mad) •• AIR 1930 Mad 405 (410) (DB). 

(7) If, pending a suit for partition by A 
Against his brothers B and C, B dies, A 
can amend his plaint and claim a half 
share instead of one third. (’93) 16 Mad 
350 (353) (DB) ** AIR 1926 Mad 6 (12) 
(DB) *• AIR 1921 Bom 455 (456): 45 Bom 
983 (DB). 

(8) Where in a suit for money the real 
cause of action arose only after the institu¬ 
tion of the suit, it was held in the follow¬ 
ing cases that the Court should not reject 
the plaint and drive the plaintiff to file 
a fresh suit** but should pass a decree on 
the basis of such subsequent cause of ac¬ 
tion. AIR 1956 Raj 12 (15): ILR (1966) 6 


Raj 85 (DB) •• AIR 1923 Lah 590 (591) 
(DB) ** AIR 1926 Mad 377 (377, 378). 

[See also ILR (1953) Trav-Co 764 (769) 
(DB)J 

(9) It is not only in the power but some¬ 

times the duty of the Court to take notice 
of subsequent events where, if it is not 
so done, the Court might decide matters 
no longer in controversy or deliver judg¬ 
ment which could not be carried into effect 
or grant a relief which is inappropriate and 
ineffectual. ILR (1951) 1 Raj 254 (255, 

256) ** AIR 1930 Bom 254 (260): 54 Bom 
126 (DB). 

(10) Where in the case of successive 
breaches of a contract, the plaintiff claims 
compensation for the breacnes that arose 
previous to the date of the suit, and it is 
established that the defendant had com¬ 
mitted fresh breaches after the instiuttion 
of the suit, the Court can properly take 
notice of the fact and pass a decree for 
compensation in respect of the breaches of 
the contract occurring after the institution 
of the suit. To subserve the ends of 
justice it would not be proper to deny to 
the plaintiff the relief to which he might 
be entitled at the time of the decree mere¬ 
ly on the ground that at the time of the 
suit the cause of action for that relief had 
not accrued. Madh BLJ 1954 HCR 1732 
(1735). 


(11) Where the facts are not in dispute 
and the accrual of a cause of action subse¬ 
quent to the suit is under the terms of a 
statute of which the Courts must take 
notice, a formal amendment of the plaint is 
uimecessary, for the fiourt is bound to ad¬ 
minister the law of the land at the date 
when it gives its decision on a dispute. 
AIR 1950 Mad 321 (322) ** AIR 1941 FC 5 

JJSiAV 4)p . at 429: 1940 FCR 841 n-H 

805 ** 806 )“ (FC) 1 *» Madh BLJ 1955 HCR 


(12) The discretionary power to depart 
from the general rule and to take notice 
of subsequent events will not be exercised 
where it would have the effect of taking 
away the jurisdiction of the Court, or 
there is great delay in making the applica¬ 
tion or if a fresh enquiry into other facts 

(DB)™ 6 7 8 * neCeSSary - AIR 1926 M ad 6 (12) 

[But see AIR 1955 Bom 55 (57).] 

(13) Discretionary power to take notice 
of subsequent events will not be exercised 
where to do so would be to give manifest 
advantage or disadvantage to one party 
AIR 1951 Madh B 63 (66) (DB). P y 

(14) The discretion will not be exercised 
where the subsequent cause of action is 
alleged to arise by virtue of something 
done in the suit itself. (’91) 15 Bom 407 

831)’ (DR) (DB) ** AIR 1929 Cal 830 (830 ’ 


(15) In a suit for possession against a 
tenant on the ground of forfeiture by 
denial of title, the plaintiff on failing to 
prove such denial before suit cannot take 
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advantage of a denial in the written state¬ 
ment of the defendant AIR 1919 PC 1 (4): 
42 Mad 689: 46 Ind App 109 ** 1956 

Madh BLJ 383 (384) ** (’09) 36 Cal 927 
(932) (DB) ** AIR 1959 Andh Pra 9 (11, 
12, 13): (1958) 2 Andh WR 447 (DB). 

(Suit for eviction on ground of forfeiture 
of lease — Expiry of lease during pendency 
of such suit — Alternative ground of claim 
for possession on basis of expiry of lease 
should be allowed.) 

[But see (’84) 8 Bom 228 (230) (DB).l 

(16) The Court will not exercise such dis¬ 
cretionary power if the subsequent cause 
of action is entirely different and distinct 
from the cause of action as originally alleg¬ 
ed. AIR 1927 Cal 56 (57) (DB) •• AIR 
1917 Mad 198 (200) (DB). 

(17) Where the subsequent events alleg¬ 
ed to have happened are neither admitted 
nor proved nor found as a fact, the Court 
will not be justified in taking notice of the 
same or afford relief to a party on the 
basis of the alleged altered conditions. 
AIR 1951 Pat 318 (319). 

(18) A decree which is good and valid 
at the date it was passed cannot by rea¬ 
son of a subsequent event become bad. 
AIR 1933 Cal 321 (322) (DB). 

(19) Any moulding in the relief granted 
by the decree which the plaintiff might be 
required to resort to can sometimes appro¬ 
priately be regarded as the one relating to 
execution and satisfaction of the rights 
determined unless the original Court be¬ 
fore passing its judgment or the Court of 
appeal takes, notice of subsequent events 
and directs the moulding of such a relief. 
The latter course is permissible but failure 
to follow the same for some reason or the 
other cannot render the decree invalid or 
void. AIR 1954 Madh B 181 (183, 184): 
ILR (1954) Madh B 426 (FB). 

(20) Where subsequent to the date of 
judgment of the first Court events happen 
which entitle the palintiff to a change in 
the relief the Appellate Court cannot take 
notice of such events and mould the relief 
accordingly. (1863) 9 Moo Ind App 287 
(299, 300) (PC). 

[See also AIR 1934 Pat 21 (23).] 

(21) In exceptional cases the Appellate 
Court may take notice of events happen¬ 
ing after the date of the judgment of the 
first Court. (’07) 6 Cal L Jour 102 (104) 
(DB) ** (’01) 25 Bom 606 (613, 614) (DB) 
** AIR 1959 SC 577 (579): 1959 Supp 1 SCR 
968. (Appellate Court is entitled to take 
into consideration any change in the law.) 
** AIR 1967 All 231 (236, 238): 1967 All LJ 
536 (DB) ** AIR 1966 All 216 (217, 218): 
1964 All LJ 1008. (Displaced Persons 
(Debts Adjustment) Act (1951), Section 17 


— Section is retrospective — Change of 
law effected during pendency of suit or 
appeal can be taken cognizance of by 
appropriate Court.) •• AIR 1966 Orissa 1 
(3): 31 Cut LT 996 ** AIR 1964 Tripura 36 
(40) ** AIR 1963 Madh Pra 344 (348): 

1963 MPLJ 542 (DB). (Change in the 
legal position as a result of the passing 
of M. P. Abolition of Proprietary Rights, 
Estates, Mahals, Alienated Lands Act, 1951.) 
** AIR 1960 AU 601 (601): I960 All LJ 
246 (DB). (AIR 1955 All 364, REVERSED.) 
•• AIR 1960 Ker 158: 1959 Ker LT 1287 •• 
AIR 1959 Bom 491 (495): 59 Bom LR 1144. 

(22) The introduction of new Rule 33 in 
Order 41 enables the Appellate Court not 
only to pass any order which ought to 
have been passed or made, but to pass 
such further or other decree or order as 
the case may require. It makes it now 
perfectly clear that on appeal such a judg¬ 
ment may be given as ought to be given 
if the case came at that time before the 
Court of first instance. AIR 1956 Orissa 
175 (176) (DB) •• AIR 1956 Trav-Co 203 
(204) (DB) *• AIR 1041 FC 5 (12, IS, 14): 
1940 FCR 84 •• (’10) 36 Mad 439 (441, 
443) (FB). 

[See however AIR 1945 Pat 87 (92): 23 
Pat 508 (DB).] 

[But see AIR 1929 All 699 (701 )J 

(23) Even though an appeal is in the 
nature of a re-hearing and the Courts can 
lake into account the facts and events 
which have come into existence after the 
decree appealed against, it can be only for 
moulding the relief to be granted in the 
appeal. AIR 1956 SC 655 (674). (AIR 1041 
FC 5, Relied on.) 

[See also AIR 1969 Andh Pra 45 (47). 
(The proposition is subject to the finality 
attached to the remand order under Sec¬ 
tion 105 (2) and Order .41, Rule 23.)] 

(24) An appellate Court cannot take 
notice of a law passed subsequently which 
is not retrospective in effect. AIR 1951 All 
205 (219): ILR (1952) 2 All 467 (DB) •• 
AIR 1953 Nag 361 (365, 367): ILR (1953) 
Nag 702 (FB). 

(25) The power conferred by Order 41, 
Rule 33 cannot be exercised in this respect 
so as to affect a vested right. AIR 1953 Nag 
361 (364, 367): ILR (1953) Nag 702 (FB) 
** AIR 1944 Lah 319 (320, 321): ILR (1944) 
Lah 443 (FB). 

(26) Change in law during pendency of 
writ petition — Change is of no conse¬ 
quence and cannot be taken into considera¬ 
tion in deciding writ petition. AIR 1966 
Punj 21 (22): 66 Pun LR 552. 

Order 7, Rule 8 

1. Relief founded on separate grounds.-—* 

(1) Plaintiff may, in a proper case, rely 
upon one set of material facts* for his 
relief and also on another and even Incon- 
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R. 9. Procedure of admitting plaint: Concise statements. — (1) The plaintiff 
shall endorse on the plaint, or annex thereto, a list of the documents (if any) which 
he has produced along with it; and, if the plaint is admitted, shall present as many 
copies on plain paper of the plaint as there are defendants, unless the Court by 
reason of the length of the plaint or the number of the defendants or for any other 
sufficient reason, permits him to present a like number of concise statements of 
the nature of the claim made, or of the relief claim ed in the suit, in which case 
he shall present such statements. 

(2) Where the plaintiff sues, or the defendant or any of the defendants is 
sued, in a representative capacity, such statements shall show in what capacity 
the p l ai n t i ff or defendant sues or is sued. 

(3) The plaintiff may, by leave of the Court; amend such statements so as 
to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and copies or 
statements if, on examination, he finds them to be correct. 

[1882 and 1877, S. 58; See O. 7, Rr. 4 and 5.] 

HIGH COURT AMENDMENTS 

Allahabad 

(a) For the semicolon after “it" in clause (1), substitute a full stop and delete the 
rest of this clause as well as clauses (2) and (3); and 

(b) Re-number clause (4) as clause (2), deleting the words “or statements" therein. 
Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as in Calcutta — Assam High Court Order, 1948, CL 0 and Act 27 of 1Q02 
Sections 13 and 15 (1-12-1963). OI 

Bombay: Dadra and Nagar Havelia 

For Rule 9, substitute the following:— 

, • ? ffiCCr , *° dgn “*•*, and «>P ! « produced along witfc 

plaint.—-(1) The plaintiff shall endorse on the plaint or annex thereto a list of docu 
ments (it any) which he has produced along with it 

■ (2> Mi T terial ° fficer of ^ Court *«U sign such lists and the 

copies of the plaint with annexures presented under R. 1 of Order IV if on 

nation he finds them to be correct. (1-11-1966.) ’ 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 

Calcutta: Andaman and Nicobar Islands 

Cancel clause (1) and substitute therefor the following:_ 

“(1) The plaintiff shall endorse on the plaint or annex thereto 
documents (if any) which he has produced along with it 

(1A) The plaintiff shall present with his plaint: 


a list of the 


Order 7, Rule 8 — Note 1 (oontd.) 

sistent set of material facts for relief in 
Uie alternative; but where such alternative 
cases are alleged, the facts belonging to 

k .f es P ect ivcly should not be mixed up 
out should be stated separately so as to 
now on what facts each alternative relief 
»s claimed (1878) 7 Ch D 473 (489). (Per 

** AIR 1920 Cal 93 < 95 > 
(DB) ** (1887) 35 Ch D 492 (499). 

LSee also AIR 1929 Nag 347 (347).] 

relief ? eRe f f° r possession does not include 
;°r demolition of structures — No 

n P P "; te decree for demolition of structures 
necessary. 1967 All WR (HC) 199. 

(3) It is open to the plaintiff to join 


two causes of action and to pray for 

o e f V C P T C?J S provided the requirements 
ot c. P. Code are satisfied. AIR 1964 fini 
174 (176, 177): (1964) 5 Guj LR 678 

(4) Court can give plaintiff relief on 
basis of alternative case although no such 
case was made out in plaint. ILR 
12 Raj 733: 1962 Raj LW 345. ' 

. _ . Order 7, Rule 9 

1 . Procedure of admitting plaint._ (l\ 

This rule relates to the procedure adopted 

30 le (3l! Plamt ' S admUted - AIR 1941 Oudh 

(2) The rule does not provide for filing 
by the plaintiff forms of summons for the 
first appearance of the defendant. AIR 
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(i) as many copies on plain paper of the plamt as there are defendants unlessi the 
Court by reason of the length of the plaint or the number of the^defemlants, 
or for any sufficient reason, permits him to present a like number of con- 
cise statements of die nature of die claim made, or of the relief claimed m 
die suit, in which case he shall present such statements; ' - 

(u) draft forms of summons and fees for the service thereof" [As amended on 

3-2-1933.] 

Kerala: Laccadive, Minicoy and Aminidvi Islands* 

In Rule 9— 

(i) for sub-rule (1), the following sub-rule shall be substituted, namely:— 

“9 ft) The plaintiff shall endorse on the plaint, or annex thereto, a list of the 
documents (if any) which he has produced along with it, and shall vi^eat ^ons, 
with the plaint as many copies on plain paper of the plamt as there are defendants. 

(ii) sub-rules (2) and (3) shall be omitted.. 

(hi) in sub-rule (4) the words “or statements” shall be omitted. (9-6-1959): 
[a] See Act 37 of 1950 and Reg. 8 of 1965. 

Madhya Pradesh > > 

Substitute the following for Rule 9: • — 

“9. (1) The plaintiff shall endorse on the plaint or annex thereto a list of die 
documents (if any) which he has produced along with it. . 

(2) The Chief Ministerial Officer of the Court shall sign such hsts and the 
copies of the plaint presented under Rule 1 of Order 4, »f on ezammatron, he finds 

them to be correct.” (16-9-1900.) 

Madras and Pondicherry •-* 

After the word STS! 

pl^TtfteT ’the lf wor e ds Pl ^present”. [R O.C No. 1810 of 1926]; Act 26 of 1968. 
Section 3 and Schedule Ft IT [w. e. f. 5-9-1968], 

Mysore i . 

For Rule 9, substitute the following: 

•9 The plaintiff shall present along with the plaint as many copies on plffin 
c *yL Plaint as there are defendants, unless by reason of the length of the 
paper of th p defendants or for any other sufficient reason, the Court 

resent a hkf n" of concise" statements of the nature of the 
permits him P claimed in the suit, in which case he shall present such 

c " de \^^re t ^die re p^ain 1 ^ II s^ies or the defendant or any of the defendants is 
statements. Wh‘ capacity such statements shall show in what capacity the 

sued in a represents ^ \ e( ^ The plaintiff may, by leave of th© Court, 

plaintiff or the defendant sues or ^ plaint Tbe copies 

amend such statemen “ be s ball bear an endorsement signed by the 

£ ~ ^r^to ’the effect that they are true and correct. 

(30-3-1907.) 

Orissa 

Same as that of Calcutta. (7-5-1954.)-- 


amending the rule on the line adopted by 
Calcutta High Court suggested.) 

nptails of the averments too com- 
j’nno fnr being included in the election 


when verified and signed as 

integrated with the election Petition. In 
the instant case they are in no sense ^i 
integral part of the averments of the pen 
tion but are only evidence of 1 those ave 
ments and in proof thereof. The PamphWit 
is a document and not a part f . 

election petition in so far as averments 


V 
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R. 10. Return of plaint.—(1) The plaint shall at any stage of the suit be 
returned to be presented to the Court in which the suit should have been insti¬ 
tuted. 

(2) Procedure, on returning plaint.—On returning a plaint the Judge shall 
endorse thereon the date of its presentation and return, the name of the party pre¬ 
senting it and a brief statement of the reasons for returning it* 

[1882 and 187.7, S. 57; 1859, S. 30; See S. 21.] 

HIGH COURT AMENDMENT _ 

Bombay: Dadra and Nagar Havelia 

In Order VH, Rule 10, for the existing sub-rule (1) and its marg in al note, substitute 
the following as sub-rule (1) and marginal note:— 

“10. Return of plaint.—(1) The plaint shall at any stage of the suit be re¬ 
turned to be presented to the Court in which the suit should have been instituted. 

The p laintiff or his pleader shall be informed of the date fixed for the return of the 

plaint. (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-1965]. 


Order 7, Rule 9 — Note 1 (contd.) 
are concerned. AIR 1968 SC 1079 (1082, 
1083); (1968) 3 SCR 13. (Case under Re¬ 
presentation of the People Act (1951), Sec¬ 
tion 81 (3).) 

(4) Whenever a plaint is presented in 

a Court, a suit is not necessarily ‘institut¬ 
ed*. The words “on a suit or proceedings 
being instituted’* should be interpreted as 
“on a suit being admitted’* as under O. 7, 
Rule 9. (1963) 67 Cal WN 334. 

(5) When a suit has been admitted 
under Order 7, Rule 9 it cannot be rejected 
under Order 7, Rule 11. AIR 1963 Guj 
79 (79): 4 Guj LR 437. 

ORDER 7, RULE 10 — SYNOPSIS 

1. Scope. 

2. “At any stage of the suit”. 

3. Return of plaint by Appellate or Revl- 

sional Court. - 

4. Return of plaint by Small Cause Court. 

5. Return of plaint by Civil Court to 

Revenue Court and vice versa. 

6. Return of applications. 

7. Case In which suit should not have 

been Instituted. 

8. Costs. 

9. Limitation. 

10. Chartered High Courts. 

11. Appeal. 

12. Revision. 

1. Scope. — (1) Where the Court has no 
jurisdiction over the suit, a judgment given 
by it will be a determination coram non 
judice and it would be a futile proceeding 
for the Judge to go on with an investiga¬ 
tion which would have no jural effect. 
AIR 1955 Bhopal 6 (7) ** (1884) 8 Bom 
313 (317) (FB) ** 1968 Jab LJ 151 (162) 
** (1964) 77 Mad LW 458 (462) ** AIR 

1961 Andh Pra 327 (328). (Appeal lying 
to High Court wrongly entertained by 
District Judge and allowed — Second 
Appeal filed before High Court — Proper 
course to be followed in appeal to High 
Court was to direct the lower appellate 
Court to return the memorandum of appeal 


for presentation to proper Court.) 

[See also AIR 1956 Hyd 177 (178): ILR 
(1956) Hyd 462 (DB).l 

(2) Suit for damages and for accounts 
Instituted at M, where part of cause of 
action arose — Plea that suit being for 
accounts it should have been instituted at 
C, where account books were kept —— 
Plaint returned for presentation to proper 
Court —- Court while returning plaint giv¬ 
ing findings on some of issues — Return 
of plaint held not proper — Finding on 
other issues not forming part of decree — 
Jurisdiction of appellate Court confined to 
order returning plaint. AIR 1963 Mad 30 
(30): (1962) 2 Mad LJ 270 (DB). 

(3) This rule does not compel a Court of 
higher grade to return a plaint for being 
presented to the Court of lower grade ir¬ 
respective of the circumstances of each 
case/ It only vests the Court of higher 
grade with a discretion to be exercised in 
accordance with legal principles after con¬ 
sidering the facts of each case. AIR 1954 
Pat 34 (36) (DB). 

[See also AIR 1957 Andh Pra 654 (657): 
ILR (1956) Andhra 162.] 

(4) Applicability — Suit on Negotiable 
Instruments — Suit must be instituted in 
Court of lowest grade — Institution of 
suit in Court of higher grade •— Court 
may entertain or return the plaint. AIR 
1965 Mys 248 (250): (1964) 2 Mys LJ 348. 

(6) Joinder of several causes of action 
In one suit — Want of jurisdiction over 
some — Proper course is to return plaint. 
AIR 1966 Madh Pra 286 (292): 1966 MPLJ 
335 (DB). 

(6) Where in a case instituted in the 
Court of higher grade the evidence has 
been gone into and concluded, and the 
objection is raised at the time of argu¬ 
ments, the Court should instead of return¬ 
ing the plaint, proceed to decide the same. 
AIR 1943 Cal 450 (451) (DB). 

(7) Before returning the plaint under 
Rule 10 it is enough for the Court to find 
that it has no jurisdiction to entertain the 
plaint filed before it. Whether other 
Courts have jurisdiction or not is not the 
concern of the Court acting under O. 7, 
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Order 7, Rule 10 — Note 1 (confd.) 

Rule 10 for the simple reason that a 
Court without jurisdiction cannot dete rmin e 
any matter. AIR 1957 Pat 324 (325) (DB) 
** AIR 1959 Manipur 9 (10). 

[See however AIR 1968 Madh Pra 112 
(115): 1967 MPLJ 875. (A plaint can be 
returned only if at the time it was filed 
there was another Court in which the suit 
should have been instituted.)] 

(8) Where the Court comes to the con¬ 
clusion that the suit should have been 
instituted in another Court, the only thing 
that it can do is to return the plaint for 
presentation to that Court and not to dis¬ 
miss the suit, or to transfer the suit to the 
proper Court. AIR 1946 All 488 (488): ILR 
(1946) All 702 (DB) ** AIR 1942 Pat 1 (3, 
16): 21 Pat I (FB) ** AIR 1952 Pepsu 65 
(65): ILR (1952) Patiala 43. (It cannot 
transfer the suit.) ** AIR 1966 Andh Pra 
334 (336): (1966) 1 Andh WR 282. 

[See AIR 1940 Mad 689 (690) (DB).] 

[See also AIR 1961 Tripura 22 (22): 1966 
Cri LJ 1484. (Court holding that counter 
claim must be agitated by separate suit — 
Court-fee not exhausted and can be used 
in second suit instituted on counter claim 
— Court should return counter claim to be 
presented to proper Court.) ** AIR 1926 
Pat 28 (29) ** AIR 1935 All 167 (160) 
(DB).] 

[But see 2 Hay 386J 

(9) Return of plaint under this rule for 
presentation to proper Court does not 
amount to failure of suit within Order 23, 
Rule 2 (a). AIR 1967 Pat 246 (247) (DB). 

(10) Suit found beyond pecuniary juris¬ 
diction — Proper order to be passed is 
under Rule 10 and not under Rule 11 — 
When order is passed under Rule 11 defect 
can be cured under Section 151 — On 
failure of trial Court to exercise that juris¬ 
diction, High Court can pass suitable order 
in revision. 1965 All WR (HC) 604 (606). 

(11) It has been held that a British 
Indian Court has no jurisdiction to return 
a plaint for presentation to a Court out¬ 
side British India. (1911) 9 Ind Cas 824 
<824) (DB) (All). 

(12) A Court returning a plaint under 
this rule cannot fix a time within which 
the plaintiff should re-present it to the 
proper Court. (1941) 45 Cal WN 624 (525) 
(DB). 

(13) The provisions of this rule are wide 
enough to cover all cases where the Court 
is unable to entertain the suit for want 
of jurisdiction whatever may be the nature 
of the objection to its jurisdiction. AIR 
1930 Lah 394 (395) (DB) *+ AIR 1938 Sind 
124 (125): ILR (1939) Kar 50 (DB). 

[See also AIR 1955 All 669 (670) (DB)J 

(14) Contents of the plaint filed in civil 
Court showing it to be an application 
under Section 12 of the U. P. Agriculturists 
Relief Act (1934) — Application under that 
section not maintainable in Civil Judge’s 
Court — Provision of Order 7, Rule 10 


applies to such application by virtue of 
Section 141 of the Code. 1964 All LJ 70 

(15) Whether the plaint should be 
relumed for presentation to proper Court 
or not should be determined on basis of 
allegation made in the plaint. 1958 All WR 
(HC) 21 (22). 

(16) The shape in which the suit is origi¬ 
nally instituted is the test of jurisdiction. 
Therefore, where it is found in the course 
of the hearing, as the result of admissions 
made by the parties or of the evidence led 
by them, that the relief which the plain¬ 
tiff was really entitled to was not cogniz¬ 
able by that Court, the rule does not 
apply. AIR 1944 Sind 98 (100): ILR (1943) 
Kar 491 »* AIR 1940 Nag 331 (333): ILR 

(FB) 1 Na * 96 ** (1886) 8 *** 111 (113) 

[See also AIR 1957 Orissa 17 (21): ILR 
(1956) Cut 677 (DB). (Suit filed as against 
trespasser who is found to be a tenant 
must be dismissed; the question of return 
of plaint in such a case does not arise.)] 

(17) Where a suit instituted properly in 
a competent Court is sent for disposal to 
another Court and that other Court finds 
that the suit sent to it is beyond its 
pecuniary jurisdiction that Court should 
send the suit back to the Court from which 
ft was sent and not return the plaint under 
this rule. AIR 1941 Bom 69 (71): ILR 
(1941) Bom 131 (DB) ** AIR 1952 Pat 280 
(280, 281). 

[See AIR 1922 Bom 152 (154): 46 Bom 
229 (DB).] 

[See however AIR 1957 Pat 324 (325) 
(DB). (Return of plaint to be filed in an- 
other Court — Other Court also having no 
jurisdiction — It will be matter for deci¬ 
sion by that Court and Courts superior to 
it*) J 

(16) It is the defect of presentation of 
the plaint in the first instance in the wrong 
Court that attracts the applicability of this 
rule. AIR 1952 Pepsu 105 (106): 3 Pepsu 
LR 231 ** (1896) 20 Bom *675 (676, 677) 
(DB) AIR 1920 Nag 47 (49). 

(19) This rule is sufficiently wide to 
cover a case in which by operation of legi¬ 
slation the situation arises even after 
a suit has been instituted, that it should 
have been instituted in another Court. AIR 
1938 Oudh 224 (225): 14 Luck 218 (DB). 

[But see 1949 Bur LR (SC) 132 (134).] 

(20) Where after presentation of a plaint 

in a Court not having jurisdiction to enter¬ 
tain it such jurisdiction is conferred on it, 
the Court cannot thereafter act under this 
rule. AIR 1941 Oudh 161 (163): 16 Luck 
402 (DB). ? 

[See also AIR 1962 Andh Pra 442 (443): 
(1962) 1 Andh WR 174. (Plaint properly 
filed as original suit in District Munsif’s 
Court — Subsequent enlargement of Small 
Cause Jurisdiction of Subordinate Court —■ 
Plaint wrongly returned for representation 
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to proper Court — Decree passed by Court 
of representation — Decree is valid.)] 

A . c °urt has no jurisdiction to act 
under this rule after it has passed a decree 
m the suit. AIR 1930 Cal 147 (147) (DBI 
** U884) 8 Bom 380 (389, 390) (DB). 

(22) The Court cannot act under thia 
nde unless it comes to a definite finding 
that the suit should have been instituted 
m another Court. AIR 1929 Lah 248 (249) 

/rm IR 1926 ^ 58 (59 » 6 °) ; 48 All 168 

lUB). 

[See AIR 1935 Rang 310 (314) (DB)J 

* a £ no power to return the 

plaint for presentation to the proper Court 
merely on the ground that it would be 
more advantageous to the defendant to 
the suit tried in that Court. AIR 
1927 Cal 87 (88) (DB). 

(24) Where a Court returns a plaint for 
presentation to the proper Court on the 
ground that it was beyond its jurisdiction, 
the plaintiff is entitled to relinquish a 
portion of the claim, so as to bring the 
***** within the pecuniary jurisdiction of 
the former Court and to re-present the 
plaint in the same Court. There can be 
no question of an abuse of the process of 
Court involved in such a case. AIR 1931 
Mad 8 (9) ** AIR 1939 Mad 397 (398). 
(Note — This case is REVERSED on 
another point in AIR 1940 Mad 689.) •• 
AIR 1954 All 749 (750). (No abuse of 
process of Court.) 

(25) Where the plaintiff relinquishes a 
portion of his claim to bring the suit with¬ 
in pecuniary jurisdiction of the Court and 
represents it in the same Court, the Court 
cannot treat it as a continuation of the 
original plaint and the suit must be deem¬ 
ed, for purposes of limitation, as instituted 
on the day of representation. AIR 1940 

REVERSED 9 ?’ <DB, ‘ <AIR 1939 Mad 397> 
[See also AIR 1951 Mad 841 (842).] 

(26) The Court in which the suit is Insti¬ 
tuted by representation of the plaint can¬ 
not record a compromise reached and filed 
by the parties in the Court of wrong juris- 
diction when the suit was pending before 

Pa¥689 U (DB) AIR 196 ° Pat 473 (478); 29 

(27) Where two reliefs are claimed in 

a plaint, one of which the Court is not 
competent to grant, it is competent for ' 
the Court to return the plaint in respect of 
the cause of action which is not within 
jts jurisdiction, and proceed with the suit 
^ of the cause of action within its 

jurisdiction on a certified copy of the 

ft 4 ;, A . IB 1827 Pat 254 (255): 6 Pat 358 

D nw AIR J2 21 A11 193 < 193 > (DB). 

1942 An 130 (134): ILR 

284^(08) ] 129 AIR 1926 B ° m 283 (283 ‘ 

■JjSi Su jt for maintenance and alter- 

perty fejS*? 111 . 011 ? f immovable pro- 

*y Court havmg jurisdiction to grant 
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the first relief only — Court may suo motu 
delete. the alternative prayer for partition 
if pla intiff does not do so at the first 
instance —— Plaint cannot be returned under 
Order 7, Rule 10 since the Court can grant 
one of the reliefs prayed for. ILR 1966 
Cut 926 (931): 33 Cut LT 1056. 

(29) It is open to a Court to ignore a 
relief as being based on no cause of action 
and then to return the plaint under this 
rule, if it finds that the rest of the claim 
is within the jurisdiction of an interior 
Court. AIR 1920 Oudh 21 (23) (DB). 

(30) When a plaint is returned by a 
superior Court to a lower Court, it is not 
slnctiy speaking, because the superior 
Court ^ without jurisdiction to entertain it 

only in conformity with the provision 
of Section 15, Civil Procedure Code, which 
requires that “a suit shall be instituted in 
Q 11 * 1 the lowest grade competent to 
.T* T be position is different when a 

°?£ h i t° be med “1 a superior 
Court is instituted m a lower Court — 

Uld be ir a ca t e of real want of 
jurisdiction Even then, of course, if the 

in i lower Court and ends 

on the ground o/^de^Sultilfn & of Cl the 

(1956) “dhra 57 l 6 t ndh ^ 654 (657): ILR 

- ( 8 J> Where the Court finds that the suit 
has been undervalued in a palpably absurd 
and manifestly unfair manner in order to 

CoS ^diction of^thlt 

Court and orders the return of the plaint 

sub-lessees as trespasser! agSnst* nhlintM? 
—- Court cannot insist on y la, ptiff 

^J. 629 <«»> = ILR^lDSQr^nj'VvV 959 

uMy f ie P £Fofi”e P Ss°e£^“ 

proper Court that would • on m 

anas? & 

Ca / 355 and . A fr IR 1959 Pat 473, Foi?) 1928 

W er & ,e ^So U n e Xni e J 

no relation to reality, the CoL, bear * 
must intervene and exc£cis* Yt? 80(1 

Order 7, Rules 10 Sd 11 P ,° 1 g|£f 

2 Andh LT 1 (FB). ( 196 8) 

/ o*?\ rm_ ai 
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Order 7, Rule 10 — Note 1 (contd.) 

ed. (1885) 8 Mad 384 (387) (DB) ** AIR 
1938 Nag 149 (150): ILR (1939) Nag 300 
(DB) ** AIR 1935 All 157 (160) (DB) ** 
AIR 1969 Ker 75 (77): 1968 Ker LT 479. 
(Amendment if allowed, suit falling out of 
jurisdiction of Court — Court should allow 
amendment and then return the plaint for 
presentation to proper Court.) ** AIR 1963 
Madh Pra 194 (196, 197): 1963 MPLJ 87 
(DB). (Amendment of plaint carrying 
subject-matter beyond pecuniary jurisdic¬ 
tion of trial Court. Proper course is to 
return plaint for presentation to proper 
Court.) 

(38) Return of the plaint which has been 
overvalued will be justified only when the 
overvaluation has not been due to a bona 
fide mistake — In such a case the Court 
can only return the plaint for presentation 
to the proper Court and not for presenta¬ 
tion to a particular named Court. AIR 
1942 Rang 10 (10, 11) (DB). 

(39) Where the Court finding that it had 
no jurisdiction in the suit as originally 
valued refused to allow the plaintiff to 
amend the plaint relinquishing a part of 
his claim and thus bring the suit within 
jurisdiction and ordered the return of the 
plaint for presentation to the proper Court, 
the order was held to be not wrong. 1954 
Raj LW 583 (585). 

(40) A Court which has once returned 
the plaint for presentation to another 
Court has no jurisdiction to re-entertain 
it although the latter Court has returned 
it for presentation to the former Court, 
unless the order of the former Court is set 
aside by a superior Court. AIR 1922 Pat 
368 (369). 


(41) Choice between two forums — Suit 
instituted in one forum returned — Same 
presented in other forum — Order return¬ 
ing plaint set aside in appeal — Plaintiff 
not entitled to return of plaint for pre¬ 
sentation in Court of his first choice. AIR 
1962 Mad 249 (250): (1962) 2 Mad LJ 83. 

(42) Where a Munsif’s Court returns a 
plaint for presentation to the proper Court, 
and in appeal against that order, the 
District Court holds that the Munsif s 
Court has jurisdiction to entertain the 
plaint, the Munsif’s Court is bound by such 
order. AIR 1915 Mad 613 (613, 614) (DB). 

(43) Where a Munsif returns a plaint 
for presentation to the Revenue Court and 
the Revenue Court returns it as being not 
cognizable by it and the District Judge 
in an appeal from the order of the Reve¬ 
nue Court holds that it is a suit cognizable 
by the Civil Court, the Munsif is not bound 
by the order of the District Judge. He 
may make such order on the plaint as he 
thinks proper, when it is represented to 
him. AIR 1926 Mad 365 (365) (DB). 

(44) Where a plaint is returned under 
this rule the vakalatnama should also be 
returned as it enures for the suit in the 
Court in which it is subsequently presented 

AIR 1967 Andh Pra 654 (667): ILR (1966) 


Andhra 162 ** AIR 1923 Nag 182 (187): 19 
Nag LR 36. 

(45) The plaint that should be returned 
under this rule is the plaint which is 
the basis of the suit at the time when its 
return is ordered and so, where at such 
time an application for amendment of the 
plaint is pending, the plaint that should be 
returned under this rule is the original 
plaint and not the proposed amended 
plaint. AIR 1935 Rang 310 (314) (DB). 

(46) If the plaint is to be altered 
materially before being presented to a pro¬ 
per Court, it is not a case at all of return¬ 
ing a plaint for presentation to a proper 
Court. 1958 All WR (HC) 21 (23). 

(47) Suit for dissolution of partnership 
and rendition of accounts — Valuation of 
suit under Section 37 — Application^ made 
subsequently for amendment ^of plaint by 
adding additional reliefs. Held, suit was 
properly valued even if additional reliefs 
were included — No question of return 
of plaint for presentation to proper 
Court would arise. (1967) 2 Andh WR 49 
(62). 

(48) The provisions of this rule are 
applicable to proceedings under the Divorce 
Act, applications under Section 19 of the 
Madras Agriculturists Relief Act of 1938 
and proceedings under the Chota Nagpur 
Tenancy Act. (1943) 47 Cal WN 707 (709). 
(Divorce proceedings.) ** AIR 1941 Mad 
362 (363). (Application under Section 19, 
Madras Agriculturists Relief Act.) 

See Bengal Act VI of 1908, Section 266 
(3) (m). 

(49) This rule read with Section 141, 
applies to an election petition. AIR 1950 
Nag 212 (214) ** 1966 BLJR 897 (898). 


(50) Landlord’s petition under Sec¬ 
tion 7-B, U. P. Temporary Control of Rent 
and Eviction Act —■ Tenant making neces¬ 
sary deposit and filing objection — Land¬ 
lord given option under sub-section . (7) to 
pay necessary court-fee and have the appli¬ 
cation treated as plaint in suit for arrears 
of rent — Landlord availing of option. 


Held, the Court under the circumstances 
had jurisdiction to hear and decide the suit 
and therefore, order for return of pi***** 
for presentation to Small Cause Court could 
not be upheld. 1954 All L Jour 708 (709). 

(51) Returning the plaint without any of 
the endorsements required under Clause (2) 
of the Rule is an irregularity. AIR 1954 
Hyd 39 (40): ILR (1953) Hyd 637 (DB). 

(52) Return of plaint for presentation to 
competent Court of another State —- Court- 
fee purchased in first State can lawfully 
be received by Court in another State. Am 
1969 Delhi 130 (132). 

2. *At any stage of the suit **.—7 (D The 
direction in this rule is imperative. Ain 
1943 Cal 450 (452) (DB) ** AIR 1927 Bom 
257 (258): 51 Bom 236 (DB) •• AIR 1935 

All 157 (160) (DB). orders 

(2) The Court is entitled to pass order 

under this rule at any stage of the suit. 


[The Code oil Civil Procedure, 1008 


[O 7 A 10 N 8-4] 257 


Order 7, Role 10 — Note 2 (contd.) 

AIR 1957 Pat 324 (324, 325) (DB) ** AIR 
1959 All 37 (43): ILR (1957) 2 All 349. 
(Obiter — Rule 10 deals with the return 
of a plaint at any stage of the suit to be 
presented to the Courts in which the suit 
should have been filed.) 

(3) As soon as the Court arrives at a 

conclusion at any stage of the suit that 
it should have been instituted in some 
other Court, the plaint should at onec be 
relumed. AIR 1957 Pat 324 (324, 325) 

(DB). (Issue framed — Case taken up 
for trial — Trial over — On application 
by plaintiff. Court finding that it has no 
jurisdiction —- Court should return the 
plaint, in spite of delay, harassment and 
cost caused to parties.) ** (1884) 8 Bom 
313 (318) (FB). (OVERRULING 7 Bom 
487.) ** AIR 1938 All 76 (78) (DB) ** 

1965 All WR (HC) 214 (217). 

[See however (1888) 11 Mad 482 (483. 

484 , 485) (DB).l 

[But see (1867) 8 Suth WR 46 (48).] 

(4) Decision of want of jurisdiction on 
preliminary issue — Order for return of 
plaint for presentation to proper Court not 
bad. AIR 1962 All 572 (573). 

(5) A Court which has no jurisdiction 
over a suit cannot pass any judicial order 
in such a suit except the orders which 
the statute empowers it to pass. AIR 1940 
Mad 689 (690) (DB). (AIR 1939 Mad 397, 
REVERSED.) ** AIR 1919 Mad 1071 
(1073): 41 Mad 711 (DB). 

[See also (1886) 12 Cal 271 (272) (DB) 
** (1884) 8 Bom 313 (317) (FB).] 

(6) All the proceedings in the suit before 
the return of the plaint to the proper Court 
are of no effect. AIR 1931 Mad 575 (576, 
677): 54 Mad 561 (DB) •• (1912) 15 Ind 
Cas 773 (774): 1912 Pun Re No. 96 ** AIR 
1939 Mad 724 (728). 

(7) Where a Court finds that a suit is 
undervalued and on re-valuation the suit 
is found to be beyond the pecuniary juris¬ 
diction of that Court, the proper procedure 
to be followed by the Court is to return 
the plaint for presentation to the proper 
Court and not to call upon the plaintiff to 
pay the proper court-fee according to the 
correct valuation and to reject the plaint 
under Order 7, Rule 11 on non-payment 
of the additional court-fee. AIR 1930 Mad 
699 (699) •• AIR 1931 Mad 67 (69) (DB) 
•• AIR 1927 Bom 257 (258): 61 Bom 236 
(DB). 

[But see AIR 1924 Mad 646 (647).] 

(8) Even where the Court in which the 
suit was originally instituted is not with¬ 
out jurisdiction but the plaint is returned 
for presentation to a lower Court 
competent to try it, the suit after represen¬ 
tation of the plaint in the latter Court is, 
for all intents and purposes, a new suit 
and not a continuation of the suit filed in 
(DBw r0 ng Court - AIR 1943 CaI 450 (451) 

(9) Suit under Section 73, Trade Marks 
Act, filed in Court of Additional Civil Judge 

[Vol. 3.] 3 A. M. 17 


— Objection to jurisdiction disallowed by 
Civil Judge but allowed by High Court in 
writ proceedings against that decision — 
High Court also issuing writ of prohibition 
to Court of Civil Judge not to proceed 
with trial of suit — Power of Civil Judge 
to return plaint under Order 7, Rule 10 not 
affected. AIR 1963 All 448 (449). 

3. Return of plaint by Appellate or Revl- 
stonal Court.-— (1) When an appellate 
Court decides that the suit should have 
been instituted in another Court, it has 
power to direct the plaint to be returned 
for presentation to the proper Court. 
(1903) 25 All 174 (176) (FB) ** (1899) 26 
Cal 275 (278) (DB) ** (1908) 7 Cal L Jour 
152 (164) (DB). 

[See also AIR 1946 Oudh 116 (118): 21 
Luck 350 ** AIR 1930 All 869 (873) (DB).] 

[But see AIR 1944 All 60 (61): ILR 
(1944) All 189.] ' 

(2) Where the lack of jurisdiction in the 
tnal Court is lound to have resulted from 
a mere under-valuation in the plaint, objec¬ 
tion to which was not taken in that Court 
itself, the appellate Court before it exer¬ 
cises its power to order the return of the 
plaint must come to a finding that the 
under-valuation had prejudicially affected 

at%> “K** of the suit on its merits. 
AIR 1953 Mad 871 (872, 873). (AIR 1947 

fj£ d ,i?£ ®? d AIR 1923 Lah 290: 6 Lah 
105 (FB) f Rel. on.) 

(3) Where the Appellate Court returns 

a memorandum of appeal for presentation 
to the proper Court on a plea raised by 
the respondent, and appeal is presented to 
the proper Court, the respondent will be 
estopped thereafter from contending that 
the former Court should not have returned 
me memorandum of appeal at all AIR 
1930 All 15 (16) (DB). A1K 

P“ de * SecRo “ 25, Provincial Insolv- 
ency Act, the High Court has power to 

J? e f J etUrn of P^int for presen- 
246 (2«) UlC Pr ° per Court - AIR 1949 Oudh 

(5) Appellate Court directing plaint to 

nron^ ed J° plainliff presentation to 
proper Court on ground that trial Court 

bad no pecuniary jurisdiction to try suit 
— Case is governed by Order 7 Rule 10 

Order 43, Rul e 1 (a). AIR 1959 
Madh Pra 253 (265): 1959 MPLJ 388. 

4. Return of plaint by Small Cause 
Court.—- (i) When a Provincial Small 
Cause Court finds that a suit is not 
cognizable by it, it should not go into the 
merits of the case, but should return the 
plaint under this rule. AIR 1918 Cnl raq 

(870) (DB) ** AIR 1920 Mad 679 ( 680 , -2 
1884 Pun Re No. 90, p. 262 (DB). 

[But see AIR 1961 Madh Pra 152 fl 

l 961 MPLJ .175. (Suit erder/ained* on 
allegation of plaint — Court of Small 
Causes found to have no jurisdiction on 
defence allegation — Court can dismiss 
suit and is not bound to return plaint.)] 
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(2) Where a Small Cause Court returns 
a plaint under Section 23, Provincial Small 
Cause Courts Act to be presented to on 
ordinary Civil Court in order to decide a 
question of title to immovable property, 
the Civil Court has no jurisdiction to return 
again the plaint under this rule, as the 
reference to Civil Court by the Small Cause 
Court was under a special provision of 
law empowering the Small Cause Court to 
make such reference. (1913) 18 Ind Cas 
325 (325) (DB) (Cal) •• AIR 1926 Cal 83 
(84). 

(3) Suit for arrears of rent — High 
Court holding suit was cognisable by Reve¬ 
nue Court and ordering return of plaint 
— Decision subsequently overruled — Land 
also held not to be estate within the mean¬ 
ing of Madras Estates Land Act by the 
settlement officer and the tribunal — 
Return of plaint by Small Cause Court 
when again it was presented. 

Held, order was wrong and was to be 

set aside. (1953) 66 Mad LW 866 (868). 

% 

6 . Return of plaint by Civil Court to 
Revenue Court and vice versa. — (1) When 

a Civil Court finds that a suit is triable 
only by a Revenue Court, and not by itself, 
if should return the plaint to be presented 
to that Court. AIR 1957 Mad 671 (673) 

(DB) ** (1893) 15 All 387 (390) (FB) ** 
1968 Raj LW 376 (378) ** AIR* 1963 Him 
Pra 49 (52, 53) ** 1963 Raj LW 310 (313). 

(2) When the Revenue Court finds that 
the suit instituted before it is not triable 
by it but by Civil Court, it should return 
the plaint to be presented to the Civil 
Court. 1956 Raj LW 5 (6) ** AIR 1942 
Pat 1 (3, 16): 2i Pat 1 (FB) •* AIR 1922 
All 424 (424): 44 All 686 (DB). 

(3) Section 99 of the Punjab Tenancy 
Act provides that where a Revenue Court 
or a Civil Court returns a plaint to bo 
presented to the other Court and the 
latter Court is of opinion that the suit 
should have been instituted in the former 
Court, it should not again return the plaint, 
but refer the matter to the Chief Court. 
1904 Pun Re No. 63, p. I. 8 , 2 .. 

** (1912) 13 Ind Cas 447 (447) (Lah). 

6 . Return of applications. — (1) This 

rule applies only to plaints and not 
plications. AIR 1934 Sind ^5 
143 Ind Cas 535 (535) (FB). (Hydera¬ 
bad Court.) ** AIR 1935 Mad 1043 

(1( [ But see AIR 1945 Nag 214 (216): ILR 
(1945) Nag 781 (DB). (AIR 1949 Cal 220: 
ILR (1940) 1 Cal 358, Rel. on; AIR 1934 
Sind 95, Dissent, and 143 Ind Cas 63* 
(Hyderabad Court), not preferred.)! 

(2) A Court cannot under this rule re¬ 
turn an application for leave to sue In 
forma pauperis. AIR 1950 Pat 309 (310): 
29 Pat 381 (DB) ** AIR 1919 All 213 (214) 

(D | B But see AIR 1958 Punj 52 (54): ILR 
(1957) Punj 1555 AIR 1957 Aqdh Pra 


654 (658): ILR (1956) Andhra 162 ** AIR 
1949 Mad 162 (165): ILR (1949) Mad 333. 
(AIR 1919 All 213 and AIR 1936 All 684: 
ILR (1937) All 22, Dissent.)] 

(3) An application for the ascertainment 
of mesne profits on the ground that the 
amount exceeds the Court’s pecuniary juris¬ 
diction, cannot be returned under this 
rule. AIR 1917 Pat 334 (334): 2 Pat L 
Jour 394 (DB). 

7. Case in which suit should ' not have 

been Instituted.— ( 1 ) Where a suit is 

wrongly instituted in a case in which only 
an application should have been made to 
Lhe executing Court, the plaint can be re¬ 
turned for presentation as an application 
to the executing Court. AIR 1920 Oudh 
21 (23) (DB). 

(2) The words “Court in which the suit 
should have been instituted” necessarily 
imply that the provisions of this rule can 
only apply where there is another Court 
having jurisdiction to try the proceeding. 
An application to the High Court for re¬ 
vision cannot be returned for re-presenta¬ 
tion as an appeal to the District Court as 
an application for revision can only be 
made to the High Court. AIR 1942 Mad 
657 (658) ** AIR 1942 Sind 104 (105): ILR 
(1942) Kar 207 (DB). 

(3) Where a suit of a small cause nature 

is filed as an original suit in the District 
Munsiff’s Court, as at that time the Court 
of the Subordinate Judge did not have 
small cause jurisdiction, but, subsequently, 
the Subordinate Judge is invested with 
small cause jurisdiction over the local 
limits of the District Munsiff, the District 
Munsiff continues to have jurisdiction to 
dispose of the suit as original suit and It 
should not be transferred to the SubordW 
nate Judge’s Court to be decided by it in 
exercise of its small cause jurisdiction. 
AIR 1957 Andh Pra 133 (134, 135): ILR 
(1957) Andh Pra 270 (DB). ((1956) Andhra 

WR 280, Overraled.) 

(4) Where according to the allegations 
In the plaint, the suit cannot be in¬ 
stituted in a Civil Court, in which it is 
instituted, and the plaint a* it stood can¬ 
not also be entertained by the Revenue 
Court, the only alternative before the Civil 
Court is to dismiss the suit, since there is 
no proper Court to which the plaint can 
be presented. 1958 All WR (HC) 21 (23). 

(5) Suit in Civil Court for relief of in¬ 
junction and in alternative for relief of 
recovery of possession — Relief of in¬ 
junction found inadmissible and mere suit 
for possession was beyond jurisdiction of 
Court — Suit, held was liable to be dis¬ 
missed. AIR 1966 AD 367 (369, 370): 1966 
All LJ 649. 

(6) Return of plaint for proper presenta¬ 
tion — Suit found to be cognizable by 
revenue Court and not by Civil Court — 
Suit dismissed as plaint in existing form 
could not have been presented before re¬ 
venue Court. AIR 1965 AD 614 (517): 1965 
All LJ 70. 
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(7) Case triable partly by Civil Court and 
partly by Revenue Court — Plaint filed 
in Civil Court — Procedure of returning 
plaint for trial by proper Court not ap¬ 
plicable — Plaint should be amended by 
deletion of portion not triable — If not 
amended it should be rejected. AIR 1962 
Guj 296 (296, 297): (1962) 3 Guj LR 
991. (AIR 1927 Pat 254, Dissented from.) 

8. Costs.— (1) While returning a plaint 

for presentation to the proper Court, the 
Court can make an order under Section 35 
directing the plaintiff to pay the costs of 
the defendant. But it cannot make the 
payment a condition precedent for repre¬ 
senting the plaint to the proper Court. AIR 
1942 Mad 35 (35). 

(2) An order passed by a Court while 
returning a plaint for presentation to the 
superior Court that “costs will Le costs in 
the cause” is without jurisdiction. AIR 
1946 Mad 345 (346). 

9. Limitation. — (1) Where a suit has 

been instituted in a Court having no juris¬ 
diction and it is found necessary to raise 
a second suit in a Court of proper jurisdic¬ 
tion, the second suit cannot be regarded 
as a continuation of the first even though 
the subject-matter and the parties to the 
suit are identical. AIR 1929 PC 103 (107): 
66 Cal 1048: 66 Ind App 128 ** AIR 1950 
Pat 473 (475): 29 Pat 699 (DB) ** AIR 
1939 Mad 724 (728). 

[See however AIR 1941 Mad 711 (712) 
(DB) .3 

[But see AIR 1915 All 344 (344) (DB).] 

(2) Plaint originally filed within time — 
Same returned for presentation to proper 
Court and filed on same day in latter 
Court — Plea of limitation not sustainable. 
AIR 1963 Andh Pra 438 (440): (1963) 2 
Andh WR 245. 

(3) For purposes of limitation, the date 

of the institution of the suit is the date 
on which the plaint is presented to the 
Court in which it ought to have been in¬ 
stituted. AIR 1950 Pat 473 (475): 29 Pat 
699 (DB) ♦*(1941) 45 Cal WN 524 (525) 
(DB) *• AIR 1921 Mad 654 (655): 44 Mad 
817 (DB) ** AIR 1964 J and K 65 (66): 

1964 Hash LJ 82. 

[See also. (1913) 20 Ind Cas 767 (767) 
(DB) (Mad).) 

[But see (1871) 16 Suth, WR 47 (48) 

(DB).] 

(4) If at the time of the presentation of 
the plaint in the proper Court the law of 
limitation has been altered, it is the law 
as so altered that will apply to the case. 
AIR 1929 Lah 877 (878). 

(5) Where the suit is barred by limita¬ 
tion, when the plaint is filed in a proper 
Court, after its being returned under this 
rule, the plaintiff can avail himself of the 
provisions of Section 14 of the Limita- 

!;° n “d claim the exclusion of the 

time during which the prior proceeding 
was prosecuted provided that such proceed¬ 


ing was prosecuted in good faith. AIR 
1941 Oudh 161 (163): 16 Luck 402 (DB) ** 
AIR 1933 Cal 914 (918): 60 Cal 1122 (DB) 
•• AIR 1932 All 377 (378) (DB). 

(6) Where the suit was filed before the 
proper Court having jurisdiction to enter¬ 
tain it, but subsequently by addition of 
new parties in accordance with the deci¬ 
sions of the High Court, and their claims, 
the total value of the claim to be adjudicat¬ 
ed upon exceeds the pecuniary juris¬ 
diction of the Court and the plaint is ac¬ 
cordingly returned for presentation to the 
proper Court, the original institution of the 
suit being before the proper Court, the 
plaintiff is entitled to the benefit of the 
provisions of both the Sections 4 and 14 
of the Limitation Act. AIR 1957 Trav-Co 
261 (263): ILR (1956) Trav-Co 633 (DB). 

(7) The period that can be deducted 

under Section 14 of the Limitation Act is 
only the period from the date of the filing 
of the plaint to the date on which it was 
finally returned by the Court for re-pre¬ 
sentation. AIR 1926 Mad 178 (179) ** 

AIR 19 / 3 io 64 J 465 > ** AIR 1967 J and 
R 18 (19): 1967 Hash LJ 7. (Period be¬ 
tween presentation of plaint in wrong 

forum and its actual return should be 
excluded.) 

mm Ut ???« (1893 j 3 Mad L Jour 190 (191) 
17?)J ^ D * asenled f* 0 ™ in AIR 1926 Mad 

(8) No period preceding the original ore- 
sentabon of the p iai nt can be*dedu?ted 

AIR 1929 Lah 425 (426) 11 

La rn X ? AIR 1923 Mad 114 (119). 

Bom^nDB) ] 1921 B °“ 379 <380): 49 

f . Z he #K pla ^ tiff 13 entitled to a deduc- 

, da {f 3 of Presentation and return are 

ti i 1 1,1611 iiie Proceedings cau- 

1951^^*7° C T^ e an end AIR 

(DB) Hjd 67 69): ILR (1951 > Hyd 632 

(10) If after deducting the period al- 
lowed under Section 14, the limhation ex 

a i day ° n whic h the Court is 
closed, the plaint can be presented on the 

318°) Pe (DBK AIR 1929 C£d 315 " 3 ^ 

K a - Pla i nt is reamed under 
being beyond the pecuniary 
jurisdiction of the Court and the Dlaintiff 
alter amending the plaint so as to bring 
cla,m within the jurisdiction of the 

f lf pre r? lt ? 1,16 plain t in the san It 
Court the plaint cannot be treated as a 

continuation of the former suit. AIR 1940 

Reversed.,' 690 ^ (DB) ‘ (AIR ^d 397° 

(12) A plaint cannot be returned under 
this rule merely because the plaintiff has 
not mentioned in it the list of documents 
on which he relies. Hence, if a plaint is 
returned for this defect, and is then re¬ 
presented the date of the institution of 
the suit for purposes of limitation is the 
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date of the original presentation of the 
plaint. AIR 1930 Lah 480 (480). 

(13) Where the Court grants time with¬ 
in which the plaintiff might present the 
plaint to the proper Court, the order grant¬ 
ing time is a nullity and will not save the 
suit from the bar of limitation. AIR 1917 
Cal 794 (195) (DB) *• AIR 1937 Pat 495 
(496) (DB) ** AIR 1964 Ker 285 (286)i 
1964 Ker LT 145. 

[See also 45 Cal WN 524 (525) (DB) ** 
AIR 1929 Lah 425 (426): 11 Lah 12 (DB).] 

[But see (1910) 6 Ind Cas 637 (637) (DB) 
(Cal).] 

(14) Claim for damages against Union of 
India for loss to goods consigned by rail¬ 
way — Suit validly instituted in MunsifTs 
Court within tile period of limitation -— 
Change of law pending suit prescribing Dis¬ 
trict Court as forum for institution of 
such 5uit — Plaint returned for presenta¬ 
tion to such Court, represented by plain¬ 
tiff — No question of the suit in District 
Court being barred by limitation can arise. 
ILR (1964) 1 Ker 355 (360). 

10. Chartered High Courts.— (1) 

Order 49, Rule 3, sub-rule (1) provides 
that this rule is not applicable to charter¬ 
ed High Courts. See Order 49, R. 3 (1). 

(2) As to the practice of the High Court 
of Bombay on its original side, see the 
following cases. (1884) 8 Bom 313 (317) 
(FB). (Practice is to return plaint even 
in the course of the trial.) ** (1884) 8 Bom 
380 (387) (DB). (The Practice of the ori¬ 
ginal side is to retain the plaint unless it 
has been returned on presentation.) 

(3) The High Court can, under its in¬ 
herent powers direct, in a suit which it 
has dismissed for want of jurisdiction, that 
the plaint should be returned to the 
plaintiff so that he may file it in the proper 
Court, and thus avoid the payment or 
Court-fee twice over. AIR 1953 Mad 897 
(898): ILR (1953) Mad 958 (DB). CAIR, 
1927 Mad 846: 50 Mad 770, DISSENTED 
FROM.) 

(4) Suit to enforce mortgage — Pro¬ 
perty outside jurisdiction No leave 
obtained — Bombay High Court has no 
original jurisdiction to entertain suit — 
Practice is not to return plaint but to dis¬ 
miss suit. AIR 1963 Bom 94 (97): 63 Bom 
LR 969. 

11. Appeal.— (1) An order under this 
rule returning a plaint to be presented 
to the proper Court, is appealable under 
Order 43, Rule 1 (a), even if the order is 
made by the Court of the first instance. 
AIR 1943 Nag 293 (293): ILR (1943) Naa 
603 (DB) ** AIR 1925 Bom 431 (431) (DB) 
** (1912) 16 Ind Cas 575 (575) (DB) (Cal). 

fSee AIR 1943 Mad 490 (490).] 

[See however 1947 Rang LR 98 (103) 

^(2) The order is appealable even where it 
is made by the Court of first appeal in the 
exercise of its powers under Section 107. 
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11903) 25 All 174 (176) (FB). (3 All 456, 

Overruled.) ** AIR 1919 All 82 (83): 42 

All 74 (DB) ** 1899 Pun Re No. 69, p. 265 
(267) (DB). (Dissenting from 1898 Pun Re 
No. 15.) 

[But see 1898 Pun Re No. 15, p. 31 (31).1 

(3) Where the order under this rule is re¬ 
versed or confirmed in appeal : a second 
appeal is barred by the provisions of Sec¬ 
tion 104, sub-section (2). AlR 1942 Oudh 
480 (480)-** AIR 1925 Bom 431 (431) (DB) 
** AIR 1918 All 415 (416) (DB). 

- [But see (1878) 1 All 620 (622) (DB).] 

(4) The appellate order reversing that of 

the Court of' first instance cannot be con¬ 
strued as an drder of remand under 
Order 41, Rule 23 so as to be appealable 
under Order 43, Rule 1 (u) inasmuch as 
the order is not one passed on appeal from 
a decree. But the aggrieved party can, 
under Section 105., dispute the correctness 
of the order in an appeal from the decree 
if he is otherwise entitled to do so. AIR 
1942 Oudh 370 (371) (DB) ** AIR 1935 
Mad 574 (575) ** AIR 1926 Mad 900 (901, 
902) (DB). 

(5) Section 192 of the Madras Estates 
Land Act excludes the applicability of O. 43 
to proceedings under that Act and conse¬ 
quently where, in an appeal to the Dis¬ 
trict Court from a decree in a suit under 
that Act, the District Court, holding that 
the Revenue Court > had no jurisdiction, 
directed the plaint to be presented to the 
proper Court, it was held that no appeal 
lay against the order of the District Court 
to the High Court. AIR 1918 Mad 191 
(193): 41 Mad 554 (DB). 

(6) A plaintiff whose plaint is returned 
for presentation to the proper Court and 
who accordingly presents the plaint to the 
proper Court does not forfeit his right of 
appeal against the order of return simply 
on the ground that he chose to file his 
plaint iu the latter Court. AIR 1919 Mad 
1062 (1063): 41 Mad 721 (DB) ** AIR 1930 
Nag 207 (208): 26 Nag LR 300. 

[See also AIR 1925 Bom 418 (418) (DB).] 

[See however AIR 1919 Cal 447 (448) 
(DB). (Plaintiff will not forfeit his richt 
of appeal if he specifically reserves this 
right.)] 

[But see (1907) 6 Cal L Jour 580 (582) 
(DB) •* (1908) 11 Oudh Cas 98 (100).J 

(7) A plaint was returned for presenta¬ 
tion to the proper Court. In the latter 
Court the plaint was rejected for non-pay¬ 
ment of deficit Court-fees. Thereafter an 
appeal was filed against the order returning 
the plaint. In appeal, the case was re¬ 
manded for trial to the first Court in ignor¬ 
ance of the rejection of the plaint by the 
other Court. It was held that there was 
no plaint to try and the remand was in¬ 
effectual. AIR 1929 Bom 202 (204) (DB). 

(8) An appellate Court which reverses 
an order returning a plaint under this 
rule has no' jurisdiction to remand the case 
to the lower Court for fresh disposal; the 
proper procedure is to annul the order 
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Rule 11. Rejection of plaint.-r-The plaint shall be rejected in the following 
cases:— 

(a) where it does not disclose a cause of action; 

(b) where the relief claimed is undervalued, and the plaintiff, oh being re¬ 

quired by the Court to correct the valuation within a tune to be faxed 
j by the Court, fails to do so; 

1 (c) where the relief claimed is properly valued, but the plaint is written 

upon paper insufficiently stamped, and the pl ain ti ff , on being required 
| by the Court to supply the requisite stamp-paper within a time to be 

fixed by the Court, fails to do so; 

(d) where the suit appears from the statement in the plaint to be barred 
by any law. 

[1882 and 1872, Ss. 53, 54; 1859, Ss. 29, 31, 32.] 
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the trial Court and direct it to dispose of 
the suit according to law. AIR 1925 Oudfa 
393 (394): 29 Oudfa Cas 21 ** (1909) 12 
Oudfa Cas 388 (389). (The appellate Court 
c ann ot itself proceed to hear on the 
merits.) 

[See also AIR 1916 Mad 1154 (1154, 
1155).] 

[But see 1882 All WN 45 (45) (DB). 

(Appellate Court must decide the case on 
the merits.)] 

(9) The word “plaint” in this rule does 
not include a memorandum of appeal and 
that therefore no appeal lies from an order 
returning a memorandum of appeal for 
presentation to the proper Court. AIR 
1921 All 177 (177, 178) (DB) ** AIR 1952 
Pat 290 (291) (DB) •• AIR 1954 Raj 191 
(192): ILR (1954) 4 Raj 613 (DB) ** 1961 
Jab LJ 469. 

[But see (1891) 14 Mad 462 (464) (DB) 
•• (1900) 1 Low Bur Rul 32 (33).] 

(10) Where a plain tiff does not appeal 
against - an order returning the plaint under 
this rule and submits to the decision of 
the Court on the point of jurisdiction, the 
question cannot be re-agitated in a subse¬ 
quent suit between the same parties. AIR 
1936 Oudh 222 (223) (DB). 

(11) Under-valuation of plaint — Plaint 
returned — Appeal •— Plaintiff directed to 
delete prayer for possession to bring suit 
within jurisdiction — Representation of 
plaint after deletion of prayer — Plaintiff 
entitled to refund of Court-fee already 
paid. AIR 1969 Ker 203 (204): 1968 Ker 
LT 705. 

(12) Appeal properly lying to High Court 
wrongly entertained by District Judge and 
allowed — Second appeal to High Court 
from order of District Judge — Proper 
course is to direct lower appellate Court 
to return memorandum of appeal for pre¬ 
sentation to proper Court. (1967) 2 Mys 
LJ 629. 

12. Revision.— (1) Where a Munsiff’s 
Court returned the plaint for presentation 
to the Small Cause Court and the latter 
Court returned the plaint for presentation 
to the MunsiFs Court and the Munsif’s 
Court refused to go back on its original 


order and receive the plaint, the High 
Court in revision against the second order 
of the Munsif directed the Small Cause 
Court to try the case. AIR 1922 Pat 368 
(369) (DB). 

(2) The right of filing a revision applica¬ 
tion against an order returning the plaint 
for presentation to the proper Court is 
not barred where the order returning the 
plaint is obeyed. AIR 1948 Mad 315 (316). 

(3) Order returning plaint under Order 7, 

Rule 10 — Party failing to prefer appeal 
against that order — Though appeal alone 
is competent and not revision, right of High 
Court to exercise its revisional juris¬ 
diction is not taken away to correct errors 
that come to its notice under Section 115. 
AIR 1968 Andh Pra 33 (34). 

(4) Order returning the plaint for pre¬ 
sentation to proper Court *— Not a decree 
— Revision lies — Review of such order 
•— Though appealable revision entertained 
since appeal did not lie to High 
Court. (1967) 2 Andh LT 114 (116): (1967) 

2 Andh WR 432. 

(6) In a suit filed against the Electricity 
Board for recovery of compensation for re¬ 
moval of trees, there is no scope for re¬ 
turn of the plaint on the basis that the 
case falls within statutory arbitration pro¬ 
vided by Section 19 (2) of Electricity Act. 
As such, when the plaint is returned, the 
Court exercises a jurisdiction not vested in 
it in .law and hence the High Court will 
interfere. (1967) 71 Cal WN 298 (299). 

(6) Small Cause Court trying suit ex¬ 
cluded from its jurisdiction and deliver¬ 
ing judgment •— Proper course for High 
Court in revision under Section 25, Pro¬ 
vincial Small Cause Courts Act, is to dis¬ 
miss suit and not to return plaint to pro¬ 
per Court. AIR 1965 Cal 59 (66, 67): 69 
Cal WN 545. 

ORDER 7, RULE 11 — SYNOPSIS 

1. Scope. 

2. Non-disclosure of cause of action. 

3. Undervaluation of relief claimed. 

4. Plaint insufficiently stamped. 

5. Memorandum of appeal insufficiently 

stamped. 

6 . Suit barred by any law — Clause (d). 
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_ „ HIGH COURT AMENDMENTS L 

Andhra Pradesh 

Same as that of Madras* 

Assam and Nagaland 

I QRo S T e 9 <dcut !?*—" ee Assam Co"rt Order, 1948, Cl. 8 «nd Act 27 of 

1962, Ss. 13 and 15 (w. e. f. 1-12-1963). 

Calcutta: An da m an and Nicobar T<l*nwlg 

Add the following as clause (e) :— 

. . where any of the provisions of Rule 9 (1-A) is not complied with and tha 
plaintiff on being required by the Court to comply therewith within a time to be 
hxed by the Court, fails to do so.” (25-7-1928.) 

Madras and Pondicherry** ( 

For clause (c), substitute the following:_ t 

“(c) where the relief claimed is properly valued, but die plaint is written am 
***^5 ^ s u “1 c * ep tly stamped, and the plaintiff does not make good the deficiency 
within the time, if any, granted by the Court”. 

[a] See Reg. 8 of 1965. ^ 

Mysore p 

For item (c), substitute the following:—• 

^_ w ^ ere relief claimed is properly valued, but the court-fee actually paid 
is insufficient and the plaintiff does not make good the deficiency within the time, 

if any, granted by the Court (30-3-1967.) 

Orissa 

Sam e that of Calcutta. (7-5-1954.) 

° r v C n 7 ’ ?- uJe — Synopsis (contd.) first instance. 1885 All WN 294 (294) (DB) 

7. Rejection of plaint on other grounds. 00 AIR 1924 Nag 80 (80). 

. Partial rejection. . • (6) In disposing of a suit under this rule, 

9. Stage for rejection. the Court ought not to dismiss the suit but 

10. Appeal. should reject the plaint AIR 1955 Andhra 74 

II Revision (77): ILR (1955) Andhra 27 (FB) •• AIR 

11. Revision. 1955 p g? (gg) eo ( 

12. Review. (537, 538); 15 ^ App (pfc). 

1. Scope. — (1) The classes of cases im § ee a -meL 

which the Court shall reject the plaint can- ^ 80 ^ 81 ^ -AIR 

not be regarded as exhaustive of all the (165).] 

cases in which a Court can reject a plaint rr IgJjO Cal 451 (454): 

or as limiting the inherent powers or the 1LR (1940) 2 Cal 160 (DB).] 

Court in respect thereof. AIR 1958 Orissa (7) The effect of rejection as distinguish- 
111 (112, 113): ILR (1958) Cut 45 •• AIR ed from a dismissal is that, .in the former 

1956 Hyd 133 (134): ILR (1956) Hyd 514 case, the plaintiff would not under R. 13 

(DB) •• AIR 1924 Oudh 413 (414' (DB). be precluded from filing a fresh plaint in 

[See also AIR 1947 Lah 302 (303).] respect of the same cause of action, if he 

(2) A Court has jurisdiction, in a proper f° desires. AIR 1956 Raj 164 (165): ILR 

case, to reject the plaint filed by the next (1956) 6 Raj 736 00 AIR 1955 Punj 97 (99) 

frirtf J a 1 i • l •_ Oo '■T D /I OCTC\ \ JL T> /r\ n\ 


cases in which a Court can reject a plaint n L nn5n\ 
or as limiting the inherent powers of the (iy40) 

Court in respect thereof. AIR 1958 Orissa (7) The 
111 (112, 113): ILR (1958) Cut 45 •• AIR ed from a 

1956 Hyd 133 (134): ILR (1956) Hyd 514 case, the j 

(DB) •• AIR 1924 Oudh 413 (414' (DB). be preclud 

[See also AIR 1947 Lah 302 (303).] respect of 


friend of a minor on the ground that it is 
not in the interests of the minor that the 
suit should be proceeded with. AIR 1915 
Mad 483 (484) (DB). 

(3) Where it is alleged that a suit was 
instituted without the signature and autho¬ 
rity of the plaintiff, the Court will frame a 
preliminary issue on the point and reject the 
plaint if it finds the issue against the plain¬ 
tiff. (1910) 7 Ind Cas 600 (600) (DB) (Sind). 

(4) If there is any vagueness about the 
pleadings the proper course is to order the 
party to remove the vagueness and not to 
reject the plaint under O. 7, R. 11, on that 
ground. AIR 1958 Manipur 27 (29). 

(5) An Appellate Court has the same 
powers of rejecting a plaint as the Court of 


°* fLR (1955) Madh B 23 (28) 

[See AIR 1944 Oudh 327 (328): 20 Luck 
268 (DB).] 

(8) Where as the rejection of a plaint 
takes avvay the very basis of the suit render¬ 
ing as it were that no suit was filed at all 
the dismissal of a suit while recognising the 
existence of the suit indicates its termina¬ 
tion. AIR 1955 Andhra 74 (77): ILR (1955) 
Andh 27 (FB). 

[See also AIR 1954 Bom 43 (47): ILR 
(1953) Bom 1176.] 

(9) Where the District Judge dismisses the 
suit not on the ground that the plaint dis¬ 
closes no cause of action but on the ground 
that the facts alleged ousts the jurisdiction 
of the Civil Court, the order is not one of 
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Older 7, Rule 11 — Note 1 (contd.) _ 
rejecting die plaint. (1957) 61 Cal WN 789 
(792) (DB). 

(10) A plaintiff is not entitled to have the 
dismiss al of a suit for default set aside under 
O. 9, R. 9 on the ground that the plaint 
should have been rejected. AIR 1924 Pat 
271 (272): 2 Pat 784 (DB). 

(11) Clauses (b) and (c) of this rule do 
not apply to Chartered High Courts in the 
exercise of their ordinary or extraordinary 
original civil jurisdiction. But Cls. (a) and 
(d) do apply. See O. 49, R. 3. (1965) 69 
Cal WN 667 (672). 

(12) The High Court of Allahabad and the 
Judicial Commissioner's Court of Ajmer 
nave held that this rule is inapplicable to 
their appellate jurisdiction notwithstanding 
the provisions of Section 107 of the Code. 
(1890) 12 All 129 (152) (FB) 00 AIR 1954 
Ajmer 15 (16). 

(13) Plaintiff able to seek further relief 
suing for mere declaration — O. 7, R. 11 
(d) held had no application because there 
was no statement in the plaint from which it 
could appear that the suit was barred by 
any law, and the plaint could not be reject¬ 
ed under that provision. AIR 1961 Punj 278 
(281): 62 Pun LR 924 (DB). 

2 . Non-disclosure of cause of action. —— 

(1) The Court must see that the plaint con¬ 
tains the necessary allegations which must 
be proved before a decree can be given, 
and if there are not the necessary allegations, 
to reject the plaint. AIR 1957 Assam 49 
(51) (DB). (Plaint not disclosing cause of 
acion must be rejected before defendant is 
summoned.) ** AIR 1947 Nag 224 (227): 
ILR (1947) Nag 726 •• AIR 1942 Mad 343. 
(344) •• AIR 1960 Cal 381 (383). (Case of 
mistake made out in plaint in suit to re¬ 
open partition — Cannot be dismissed for 
non-disclosure of cause of action.) •• 1968 
BLJR 45. 

[See AIR 1942 Bom- 224 (225): ILR (1942) 
Bom 655 (DB).] 

(2) Held on facts that the plaint should 

have been rejected in the circumstances of 
the case as it did not show any ascertain¬ 
able cause of action. 1960 MPLJ 687 (689): 
1959 Jab LJ 693. “ 

(3) Duty of Court is to adjudicate case 
on merits — Dismissal of suit under S. 151 
even when it discloses cause of action not 
proper. AIR 1963 Raj 106 (109, 110): 1962 
Raj LW 696. 

(4) The Court should look at the plaint 
and at nothing else. AIR 1942 Lah 179 
(182) *• AIR 1941 Mad 567 (568, 569) 00 
ILR (1937) 1 Cal 541 (549). 

[See AIR 1935 Rang 497 (498) 00 AIR 
1935 Pat 449 (450) •• AIR 1936 Lah 35 
(36).] 

[But see (1871) 16 Suth WR 218 (219) 
(DB).] 

(5) It is well settled that to find out as 
to whether a plaint discloses a cause of ac¬ 
tion or not, the Court has to look only into 


the allegations in the plaint, assume them 
to be true for the time being, and see whe¬ 
ther the said allegations in the plaint dis¬ 
close a cause of action or not. (1968) 70 Pun 
LR (D) 202 (DB). 

(6) The onus is on the defendant to show 
that the plaint discloses no cause of action. 
AIR 1941 Bom 286 (287): ILR (1941) Bom 
521. 

[See also AIR 1946 Bom 516 (532\] 

(7) The Court has to presume that every 
allegation made in the plaint is true. AIR 
1958 Manipur 27 (28). 

(8) In asking the Court to decide an issue 
whether the plaint discloses a cause of ac¬ 
tion or not (which is essentially a demurrer), 
the defendants must be taken to admit for 
the sake of argument that the allegations of 
the pl aintiff in his plaint are true modo et 
forma — in manner and form. (1913) 40 Cal 
598 (609): 40 Ind App 56 (PC). 

[See AIR 1960 Cal 484 (486). (Joinder of 
causes of action — Plea by way of demur¬ 
rer can only be taken when by reason of 
the plea the plaintiff is wholly non-suited.) ] 

(9) The power to reject a plaint under 

this clause must be exercised only if the 
Court comes to the conclusion that even if 
all the allegations are proved, the plaintiff 
would not be entitled to any relief what¬ 
ever. ILR (1955) Hyd 253 (254) •• AIR 

1921 Sind 106 (108): 17 Sind LR 9 •• (1873) 
10 Bom HCR 17 (18) (DB). 

See AIR 1944 Pat 38 (39): 22 Pat 289.)] 
See also AIR 1931 Cal 659 (661): 58 
Cal 539 ° # AIR 1961 Bom 96 (97): 62 Bom 
LR 945. (Plaintiff making default in furnish¬ 
ing information as to how any cause of ac¬ 
tion was disclosed —- Rejection of plaint 
merely on that ground not warranted by 
O. 7, R. 11.)] 

(10) Where it is not possible for the de¬ 
fendant to say that the plaint as it stood 
did not disclose any cause of action and he 
therefore avoids saying so, that is no occa¬ 
sion for the Court to frame an issue on the 
point and it cannot be said that the plaint 
should be rejected. AIR 1957 Assam 49 (51) 
(DB). 

(11) Where the plaint does not disclose a 
cause of action the Court should not reject 
it but should allow an amendment of the 
plaint. AIR 1951 Cal 262 (266): ILR (1950) 
1 Cal 606. ((1946) 50 Cal WN 540, Dissent.) 
* # AIR 1950 Bom 345 (345): ILR (1957) 
Bom 364 (DB). ((1946) 50 Cal WN 540 
Dissent.) °* AIR 1961 All 418 (421). (Suit 
held premature — Defendant’s attitude res¬ 
ponsible for suit — Suit dismissed as being 
premature, defendant saddled with plaintiff’s 
costs in both lower Courts.) 

[But see (1946) 50 Cal WN 540 (540).] 

(12) The expression “cause of action” as 
used in this rule does not mean a claim 
which is still enforceable under the law of 
limitation. Where, therefore, a suit is barr¬ 
ed by time it cannot be said that the plaint 
does not disclose a cause of action, and that 
it falls to be dealt with under cl. (a). Tho 
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Order 7, Rule 11 — Note 2 (contd.) 

Court may, however, proceed under cl. (d). 
AIR 1932 All 543 (545): 54 All 525 (DB) 
00 AIR J.965 Guj 214 (2X4): (1965) 6 Guj 
LR 599. 

(13) Suit for ejectment — Forfeiture one 
of grounds — Non-mention of service of 
notice in plaint will not show non-disclo¬ 
sure of cause of action. 1968 BLJR1006 
(1009): ELR 46 Pat 446 (DB) 00 ILR (1965) 
2 All 343. (Plaint not averring cause of ac¬ 
tion specifically but cause of action ascer¬ 
tainable by reading it as a whole — Can¬ 
not be rejected.) 00 AIR 1963 Manipur 43 
(45J. (Power to allow amendment not con¬ 
trolled by duty to reject a plaint — Suit for 
eviction of tenant on ground of forfeiture <—. 
Averment relating to notice to quit not made 

— Court satisfied about omission being in¬ 
advertent can allow amendment instead of 
rejecting olaint.) 00 ELR (1960) 1 Cut 342. 
(Suit for damages against Magistrate for ille¬ 
gal and malicious detention in jail custody — 
Claim of protection under Judicial Officers 
Protection Act — Can be tried as preliminary 
issue of law — Allegations in plaint not 
showing that Magistrate had acted beyond 
his jurisdiction or in bad faith — Plaint can 
be rejected as not disclosing cause of ac¬ 
tion — Recording of evidence on merits not 
necessary.) 

(14) Absence of notice required by S. Ill 
(g) of T. P. Act does not go to root of juris¬ 
diction to make suit non-maintainable due to 

absence of cause of action. 1967 BLJR 574 
(580) (DB). 

(15) Plaint not disclosing cause of action 

— Proper course is to reject plaint, not to 
dismiss suit. (1964) 66 Punj L.R 1074 (1076): 
1964 Cur LJ 439 00 1967 Cur LJ 812 (816, 
817). 

[See however ILR (1968) 1 Punj 452. 
(Cause of action not shown in petition as re¬ 
quired by S. 100 (1) (d) (i) — Petition must 
be dismissed. ] 

3. Undervaluation of relief claimed. — 

(1) If the Court comes to the conclusion 
that the plaintiff’s valuation of a suit is fic¬ 
titious, it can require him to make a correct 
valuation and can reject the plaint on his 
failure to do so. AIR 1934 Cal 448 (449): 
61 Cal 796 (FB) 00 AIR 1956 Hyd 49 (49): 
ELR (1956) Hyd 138 (DB). 

(2) Subject-matter of suit not capable of 
valuation — Court has jurisdicion to value 
relief where it feels that relief as valued 
by plaintiff is low. (1960) 1 Andh WR 106 
(108). 

(3) The rule enunciated in the point (1) 
above applies even to cases in which under 
the Court-fees Act it is provided that the 
amount of court-fee is to be determined 
according to the amount at which the relief 
sought is valued in the plaint. AIR 1956 
Nag 195 (199): ILR (1956) Nag 514 (DB). 
(AIR 1949 Nag 4, OVERRULED.) 00 AIR 
1943 Sind 73 (75): ILR (1942) Kar 488 


Can- 58 Cal 


(DB) 00 AIR 1939 Nag 50 (56): ELR (1938) 
Nag 558 (FB). (AIR 1937 Nag 14, OVER¬ 
RULED.) 00 AIR 1964 Madh Pra 9 (11): 
1963 MPLJ 717 (DB). 

[But see AIR 1942 Pesh 4 (5) (DB).] 

(4) The Court cannot itself fix a valuation 
in place of the plaintiff*s valuation. AIR 
1957 Pat 450 (451) (DB). (Valuation put not 
unreasonable or arbitrary — Court cannot 
alter valuation.) 00 AIR 1945 Oudh 177 
(179) (DB) 00 AIR 1917 All 78 (79): 39 
All 723 (DB) 00 AIR 1930 Cal 686 (688): 
58 Cal 281. 


X s Ul XU § K* 

12-1-1954 (Nag), OVER- 


[See however AER 1937 Cal 748 (749): 
ILR (1938) 1 Cal 196.] 

[But see (1907) 11 Cal WN 705 (711. 
712) (DB).] 

(5) In order to determine whether a suit 
is properly valued or not the Court must 
confine its attention to the plaint and should 
not look to other circumstances which may 
subsequently influence the judgment of the 
Court as to the true value of the relief 
sought AIR 1943 Sind 73 (75): ILR (1942) 
Kar 488 (DB) 00 AIR 1924 Cal 969 (969) 
(DB) 00 1965 All WR (HC) 604. (When 
on determination of correct valuation of 
plaint, munsif found that he had no juris¬ 
diction to entertain suit he cannot reject 
plaint under O. 7, R. 11 but can order 
under O. 7, R. 10 for return of plaint) •• 
(1967) 2 Andh WR 49 (52). 

[See AER 1935 Cal 338 (340).] 

[See also AER 1935 Pat 160 (162): 14 Pat 
414.] 

[But see AIR 1956 Nag 195 (199, 200): 
ELR (1958) Nag 514. (Civil Revn. No. 275 
of 1954, DA 12-1-1954 (Nag), OVER¬ 
RULED.) ] 

(6) If no objection is made to the valu¬ 
ation given in the plaint that matter must 
be deemed to be final between the parties 
and cannot be raked up between them, so 
far as that suit is concerned. AIR 1958 Pat 
430 (432): 36 Pat 1123 (FB). 

(7) As to Court's powers of rejection for 
undervaluation in cases where the plaintiff 
is entitled to put his own valuation, see the 
following cases. AIR 1955 Hyd 23 (24): ILR 
(1954) Hyd 844 (FB) 00 AIR 1956 Nag 195 
(199): ILR (1956) Nag 514 (DB). (AIR 1949 
Nag 4, OVERRULED.) 00 1967 Raj LW 
401 (410): ILR (1966) 16 Raj 1019 (DB). 

4. Plaint insufficiently stamped. ■—» 
(1) Clause (c) refers to a plaint on an insuffi¬ 
ciently stamped paper, which means that 
there must be some stamp on the plaint. 
Case in which there is no stamp on the 
plaint is not within the scope of the clause. 
AIR 1957 Pepsu 14 (16) (DB). 

(2) Where the plaint is properly valued 
either at the time of the presentation itself 
or at a time subsequent thereto, in pursu¬ 
ance of an order of the Court under Cl. (b) 
but is insufficiently stamped, the Court can 
act under this rule. AIR 1957 Madh" B 49 
(50) (DB). (Plaint itself should have been 
written on insufficiently stamped paper —* 
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Order 7, Rule 11 —* Note 4 (contd.) 
Application to file award under S. 20, Arbi¬ 
tration Act — Award insufficiently stamped 
— Award is not plaint.) 00 AIR 1932 Cal 
685 (686) (DB) 00 AIR 1934 All 989 (990). 

(3) The Court ought not to pass a com¬ 
posite order requiring correction of the valu¬ 
ation and payment of additional court-fee. 
There are two distinct orders with different 
consequences upon their non-compliance. It 
is only if the valuation is increased in com¬ 
pliance with an order under Clause (b), that 
an order under Clause (c) requiring addi¬ 
tional court-fee to be paid can be passed. 
If the valuation is not increased the plaint 
must be rejected and the Court has no oc¬ 
casion to pass the order under clause (c). 
AIR 1957 All 337 (338): ILR (1956) 2 All 
765 (DB). 

(4) The Court cannot -exercise the powers 
conferred under clause (c) after the suit 
has been decided finally so far as that Court 
is concerned. (1885) 7 All 528 (532) (DB) 
°° AIR 1935 Lah 75 (76). 

J >) Where, the order for making good the 
dency in court-fee is made before die 
final decision in the suit, the fee can be 
realised in execution even after the final de¬ 
cision. AIR 1934 Oudh 396 (398). 

(6) Section 8-B, (Bengal) Court-fees Act, 
1870, casts a duty on the Court to record a 
finding whether sufficient court-fee has been 
paid and to dismiss the suit in case of in¬ 
sufficiency instead of rejecting the plaint 
under this rule where the party fails to make 
up the deficiency as provided by that sec¬ 
tion. AIR 1940 Cal 451 (454): ILR (1940) 2 
Cal 166 (DB) °° AIR 1953 Cal 42 (44): 
ILR (1954) 2 Cal 176 (DB). 

(7) When an objection as to court-fee is 
raised die Court should decide that objection 
first before proceeding to dispose of tine suit 
on any other ground. If the matter re¬ 
quires investigation it should record the evi¬ 
dence of the parties bearing on the point 
and if it finds that the court-fee paid is 
insufficient should stay further proceedings 
in the suit and call upon the plaintiff to 
make good the deficiency within a specified 
time. Madh B LJ 1955 HCR 267 (268). 

(8) A plaint cannot be rejected under this 
rule for undervaluation or for insufficiency of 
stamp unless the plaintiff is given an oppor¬ 
tunity to correct die valuation or to supply 
the deficient stamp, as the case may be, 
within a time to be fixed by the Court, and 
he fails to do so. AIR 1956 Hyd 49 (50): 
ILR (1956) Hyd 138 (DB) 00 AIR 1954 
Pepsu 45 (47): ILR (1953) Patiala 271 

00 AIR 1937 Pat 550 (553): 16 Pat 

600 (SB) AIR 1967 Ker 85 (85): 

1965 Ker LT 1209 00 ILR (1959) 9 Raj 
306 (310): 1959 Raj LW 96. 

[See also AIR 1939 Mad 200 (201) 00 
AIR 1924 Pat 271 (272): 2 Pat 784.] 

[But see AIR 1941 Oudh 30 (32) 00 AIR 
1938 Lah 361 (364) (FB).] 

(9) Portuguese Civil P. C., Article 415 — 
Plaint filed without court-fee on 25-6-1964 


I 


— Court-fee paid on 4-7-1964 — On ques¬ 
tion of limitation, held, since court-fee was 
not paid through inadvertence, under S. 28 
of Court-fees Act when deficiency was made 
up plaint would be treated as if it were 
properly stamped and filed originally on 4-7- 
64 and hence within time. AIR 1967 Goa 
99 (99, 100) (FB) 00 AIR 1959 Bom 86 (87): 
60 Bom LR 457. (Plaint insufficiently stamp¬ 
ed — Extension of time for making up de¬ 
ficiency — When deficiency paid within 
time granted by court, suit cannot be dis- 
missea as barred by limitation.) 00 AIR 1962 
Pat 189 (190): 1962 BLJR 45. 

(10) After having been given an opportu¬ 
nity where the plaintiff fails to correct the 
valuation or to supply the deficient stamp, 
it becomes incumbent on the Court to reject 
the plaint because the provisions of the rule 
are mandatory. AIR 1955 Hyd 156 (157): 
ILR (1955) Hyd 56 (DB). 

(11) Dismissal for failure to pay court-fee 
within time allowed .— Suit cannot be res¬ 
tored under inherent powers. AIR 1962 Guj 
59 (61): (1962) 3 Guj LR 71 00 AIR 1968 
Pat 48 (48, 49). (Suit dismissed for non¬ 
payment of deficit court-fees — Petition 
under O. 9, R. 9 and S. 151 C. P. C. for 
restoration of suit not maintainable.) 

(12) Where the Court has passed an order 
rejecting the plaint for deficiency of stamp, 
in the absence of materials on the record, 
the Court has jurisdiction to recall the 
order, on die materials being subsequently 
put before it. Once the order is withdrawn, 
the order rejecting the plaint automatically 
falls. AIR 1957 All 825 (826) (DB). 

(13) The use of the words “shall be reject¬ 
ed” does not prevent the Court from exerti¬ 
ng its powers under S. 148 of the Code 
and enlarge the time fixed by it from time 
to time AIR 1958 Ker 88 (92) (SB). (Pro¬ 
viso added by Travancore-Cochin that “the 
time granted under Cls. (b) and (c) shall not 
exceed thirty days at all does not stand in 
the way —- Proviso is more in the nature 

a direction.) 00 AIR 1928 Lah 
274 (275) ° ° AIR 1927 Oudh 507 (507) (DB) 

/rvo^X 1925 Pat 435 ( 4 $7): 4 Pat 180 
(DB) 00 AIR 1936 Cal 221 (223) (DB) •• 

AIR 1961 Manipur 50 (51) 00 AIR 1969 Pat 

267 (269) (DB). (Court has ample powe^ 

under S. 148 to enlarge time for payment 

of court-fee notwithstanding O. 7 R 11 (c)) 

dill) 6 M1°47oT ^ ^ 481 (485): ILR 


(14) Order rejecting plaint for non-pay¬ 

ment of deficit Court-fee within time grant¬ 
ed by Court Non-compliance due to mis¬ 
take of pleader in entering wrong date in 
his diary — Application under S. 151 for 
restoration of suit — Application held main¬ 
tainable -— Failure to fiTe appeal or review 
held no bar. AIR 1964 Orissa 134 (136V 
ILR (1964) Cut 18. U 

(15) The plaintiff cannot, as of right 
claim extension of the time fixed by the 
Court. The question depends on the discre¬ 
tion of the Court. AIR 1936 Pat 310 (311) 
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(DB) 00 AIR 1938 Mad 542 (543, 544). 

(16) No express order is necessary for ex¬ 
tension of time. An extension may be infer¬ 
red from the fact that the Court has ac¬ 
tually allowed a thing to be done beyond 
the prescribed time. (1907) 34 Cal 20 (24, 

[See also AIR 1926 Mad 676 (677).] 

(17) A plaint does not automatically be¬ 
come rejected on the plain tiff* s failure to 
pay deficit court-fee within Ore time fixed 
by the Court and an application for further 
extension of time made after the expiry of 
such time but before the order rejecting 
plaint under O. 7, R. 12 is passed is main¬ 
tainable. AIR 1947 Mad 84 (85): JLR (1947) 
Mad 220 (DB) 00 AIR 1960 Andh Pra 602 
(603): ILR (1960) 2 Andh Pra 208. 

(18) The rule does not apply to applica¬ 
tions for leave to sue in forma pauperis. 
AIR 1956 Hyd 41 (43): ILR (1956) Hyd 143 
(DB) •• AIR 1954 Mys 148 (148): ILR 
(1954) Mys 98. 

(19) To attract die provisions of this rule 
there must be a proceeding which started 
with the presentation of a plaint and that is 
not the case with suits in forma pauperis. 
The mere fact that the application for leave 
is required to embody particulars prescribed 
for plaints would not ex proprio vigore ren¬ 
der the application a plaint. AIR 1956 Hyd 
41 (43): ILR (1956) Hyd 143 (DB) °° AIR 
1955 Mad 467 (467). 

(20) A Court is not bound, on its dismiss¬ 
ing an application for leave to sue in forma 
pauperis, to grant time within which a pro¬ 
perly stamped plaint could be filed. AIR 
1940 Lah 446 (447): ILR (1941) Lah 652 
•• AIR 1935 Mad 878 (879). 

(21) When the Court refuses an applica¬ 
tion for permission to sue as a pauper and 
allows the applicant under Section 149 to 
pay the court-fee within a certain period 
of time on payment of the court-fee the ap¬ 
plication operates as a plaint from the date 
of its institution, and not from the date of 
payment of court-fee. When such a discre¬ 
tion is exercised in favour of the applicant 
the prayer for permission to sue as a pauper 
stands refused. Thus the only document 
that remains with the Court is obviously a 
plaint of the applicant and nothing else. 
What is then rejected, upon failure of the 
applicant to pay the court-fee, in such cir¬ 
cumstances, is a plaint, and no other docur= 
mcnt. But since the plaint bears no stamps, 
the rejection does not fall within the scope 
of Clause (c) of this rule though it amounts 
to a decree within the meaning of S. 2 (2). 
AIR 1957 Pepsu 14 (16, 17) (DB). 

(22) Where a plaint is written upon in¬ 
sufficiently stampted paper and the plain¬ 
tiff does not supply the requisite stamp 
within the time fixed by the Court, it is 
open to the plaintiff to relinquish a portion 
of the claim in order to bring it within a 
certain court-fee. AIR 1948 East Punj 30 
(33): ILR (1948) East Punj 70 (DB) °° AIR 
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1946 Mad 126 (127, 130) •• AIR 1953 Cal 
755 (755): ILR (1954) 1 Cal 296 (DB). 

[See also AIR 1949 Mad 640 (641) °° 
AIR 1949 Pat 358 (861): 27 Pat 751 (DB) 
0< TLR (1961) Punj 484 (490).] 

[But see AIR 1917 Cal 77 (78): 44 Cal 
352 (DB) 00 AIR 1914 Bom 117 (118) 
(DB).) 

(23) Where a plaintiff is given time to 
pay additional court-fees under this rule and 
he does not appear on the date fixed in 
consequence of which the Court dismisses 
the suit, the order though one of dismissal 
must be deemed to be an order under this 
rule and not under Order 9, Rule 8, so 
that a fresh suit on the same-cause of action 
will not be barred under Order 9, Rule 9. 
AIR 1952 Assam 149 (150): ILR (1952) 4 
Assam 262 00 AIR 1929 Mad 344 (345) 
(DB) 00 AIR 1964 Manipur 7 (8). 

[Also see O. 9, R. 9, Note 1.] 

(24) Clause (c) of this rule does not ap-> 
ply to the case of failure of a plaintiff to 
pay stamp duty on a partition decree. AIR 
1919 All 269 (270) (DB). 

(25) 'Where plaintiff is given time to make 
up the deficiency in court-fees, and within 
the time so allowed the plaintiff applies for 
permission to continue the suit as a pauper 
the application should be considered on its 
merits and the plaint should not be consi¬ 
dered as rejected for failure to pay the 
deficiency in court-fees. AIR 1954 Mys 148 
(148): ILR (1954) Mys 98 •• AIR 1933 Mad 
498 (499) (DB) •• AIR 1936 Cal 221 (222) 
(DB). 

[See AIR 1942 Pat 302 (303).] , , . 

(26) Application for leave to sue in forma 
pauperis refused but time granted to pay 
Court-fee—Court-fee not paid and petition 
rejected — Remedy is by way of appeal and 
not revision. AIR 1959 Mad 14 (14): (1958) 
1 Mad LJ 97. 

(27) When a plaint is re-presented in a 
proper Court after being returned; by the 
wrong Court where it was originally filed 
the proper Court is not debarred from re- 

a uiring, the proper stamp to be affixed 
lough no objection was taken in the wrong 
Court. AIR 1931 Pat 39 (40). ,»• * 

[See also (1954) 20 Cut L Tim 556 (557).] 

(28) An Appellate Court before rejecting 
the plaint under this rule read with S. 107 
must allow time to the plaintiff to make up 
deficiency in court-fee. AIR 1951 All 64 
(67): ILR (1952) 1 All 461 (FB).- 

(29) Where the plaint is rejected under 
Rule 11 (c) and the plaintiff files an. ap¬ 
plication under Section 151 with deposit or 
deficit court-fee for restoration of plaint 
there is nothing to debar Court from treat¬ 
ing the application as a fresh plaint under. 
Order 7, Rule 13. AIR 1959 Ker 406 (408): 
1958 Ker LT 562. (OVERRULED on a dif¬ 
ferent point in AIR 1964 Ker 8 (FB)) 

AIR 1966 Ker 150 (156): 1966 Ker LT 199 
00 (1968) 70 Punj LR 530 (531) ** AIR 
1967 Guj 154 (159): 7 Guj LR 879 . (Order 
rejecting improperly stamped application 
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under Section 18 of Land Acquisition Act, 
is not correct —> Such an application not 
being valid reference must be dismissed.) 
•• AIR 1967 Pat 310 (311, 312). 

(30) If the question of Court-fee is raised 

by defendant this may be tried as a preli¬ 
minary issue and if the Court finds that 
plaint been insuf ficiently stampted Seo- 

tion 6 of the Court-fees Act read with 
Order 7, Rule 11 comes into play. AIR 1960 
Pat 527 (529): 1960 BLJR 505. 

(31) Once the tim e for filing the deficit 
court-fee is extended under any of Sec¬ 
tions 149, 148 and 151, the plaint will be 
taken to have been validly presented on 
die date it was filed in Court though the 
deficit Court-fee was paid much later and 
there would be no bar of limitation if the 
plaint had been originally filed within time. 
(1963) 1LR 42 Pat 704. 

5. Memorandum of appeal insufficiently 
•tamped.— (1) This rule applies in terms 
to plaints insufficiently stamped. Where a 
memorandum of appeal is found to be pre¬ 
sented with an insufficient court-fee, the 
Court, ran allow time for paying the deficit 
court-fee. AIR 1951 Pepsu 54 (56): 3 Pepsu 
LR 1 (DB) 00 AIR 1938 Nag 322 (323) # ° 
AIR 1935 Lah 448 (450): 17 Lah 122. 

[See AIR 1942 Oudh 209 (210): 17 Luck 

502 (DB).] , _ 

[See also AIR 1941 Bom 242 (244): ILR 
(1941) Bom 477 (DB).] 

(2) The Court is bound to grant time 
to the appellant to make up the deficiency 
— This rule applies to memorandum of ap¬ 
peals also by virtue of Section 107. AIR 
1957 Pat 111 (112) •• AIR 1952 Trav-Co 
5 (6): ILR (1951) Trav-Co 275 (0B) *° 
AIR 1954 Bom 43 (45): ILR (1953) Bom 
1176 (DB). 

[But see AIR 1957 Raj 367 (369): ILR 
(1957) 7 Raj 460. (Point taken for granted.) 
•• AIR 1951 All 64 (67): ILR (1952) 1 All 
461 (FB) •• AIR 1954 Ajmer 15 (16) °* 
•• AIR 1938 Mad 316 (316) (DB) *° 

AIR 1935 Pat 201 (201) °°AIR 1963 All 
' 476 (477): ILR (1964) 1 All 185 (DB). (Ap¬ 
pellant deliberately valuing his appeal far 
above the value put on plaint so as to ex¬ 
clude forum of District Judge and to reach 
higher forum of High Court — Even if 
Order 7. Rule 11, applies it cannot be re¬ 
turned for presentation to proper Court in 
its unamenaed form and must be rejected.)] 

(3) Where the Court passes a peremptory 
order directing that the deficit court-fee on 
the memorandum of appeal should be paid 
by a certain date, failing which the appeal 
would stand rejected without further refer¬ 
ence to a Bench, and there is default on 
the part of the appellant to pay the deficit 
court-fee within the time specified, the date 
of the decree within the meaning of Sec¬ 
tion 2 (2) read with this rule is the date 
when the order demanding the deficit court- 
fee was passed and not when the appeal 


stood dismissed because of the default. AIR 
1957 Pat 430 (431): 36 Pat 951 (FB). 

(4) Order of dismissal of memorandum of 
appeal on ground of limitation, is decree — 
Revision does not lie from such order. AIR 
1965 Orissa 102 (104, 106): ILR (1964) Cut 
674 (DB). (ELR (1962) Cut 818, OVER¬ 
RULED.) 

6 . Suit barred by any law — Clause (d). 
—(1) Clause (d) authorises the rejection of 
a plaint where the suit appears from the 
statement in the plaint, to be barred by any 
law. AIR 1955 Punj 97 (99) ° • AIR 1955 
Vindh Pra 1 (2) 00 (1893) 15 All 387 (390) 
(FB). 

[See also (1948) 52 Cal WN 808 (809) 00 
AIR 1948 Pat 164 (165).] 

(2) It is the duty of the Court to scruti¬ 
nize the plaint and either get it amended 
or reject it under Clause (d), if the plain¬ 
tiff persisted in his default. 1958 MPLJ 
27 (31, 32) (DB) • ° (1966) 1 Andh WR 218 
(224): (1966) 1 Andh LT 297. 

(3) Suit barred by any other law — Bar 
under S. 46 of Administration of Evacuee 
Property Act —• Suit should not be dismiss¬ 
ed but stayed. AIR 1959 Madh Pra IS (17): 
1959 MPLJ 566 (DB). 

(4) Suit against Life Insurance Corpora¬ 
tion for a decree on a policy — Office¬ 
bearers impleaded as defendants — Sub¬ 
sequently plaintiff seeking amendment of 
plaint so as to implead the L. I. C. as 
a corporate bodv — From the very state¬ 
ment in the plaint suit appearing to be 
barred under Article 86 (a) of Limitation 
Act. 

Held, the Court had no jurisdiction to 
allow the amendment though well merited. 
(1965) 69 Cal WN 667 (672). 

(5) Where a plaint appears to be barred by 
limitation and no ground of exemption from 
limitation is mentioned therein, the Court 
may in proper cases allow an amendment 
of the plaint under Order 6, Rule 17 so as 
to make a plea of exemption, if any (1909) 
34 Bom 250 (252) (DB). 

[See also AIR 1932 Cal 146 (146): ILR 
59 Cal 150.] 

(6) Suit for redemption of mortgage — 
Burden to plead and prove that suit is with¬ 
in time is on plaintiff. AIR 1959 Ker 377 
(379): 1959 Ker LT 475 (DB). 

(7) Where it is contended that a suit is 
barred under the Arbitration Act, 1940, an 
application to take the plaint off the file 
must be made in the suit itself under O. 7, 
R. 11 and not as an independent applica¬ 
tion under the Arbitration Act. (1948) 52 
Cal WN 397 (400). 

(8) Suit by landlord for eviction of tenant 
— Tenant denying landlord and tenant 
relationship and claiming title in himself — 
Rent Court (Small Cause court) is compe¬ 
tent to go into the question of title to the 
property — Tenant's plea does not oust 
the jurisdiction of the Court — Enquiry on 
the question of title is incidental to the 
decision of the main question. (1966) 7 


268 [O 7 R H N 7-8] 


[The Code of] CSvil Procedure, 


Order 7, Rule 11 — Note 6 (contd.) 

Gu / } N L rS 101 . 8 / 10 22): ELR (1966) Guj 1021. 

(9) The civil Court to which jurisdiction 
to entertain or adjudicate upon the question 
whether a property is evacuee property or 
not has been expressly denied by Sec. 46 
of the Administration of Evacuee Property 
Act should not reiect the plaint under this 
rule when it finds that such a question 
ah out the suit property has arisen, but refer 
the same for adjudication by the custodian 
and stay the suit pending such adjudication 
AIR 1954 Pun] 87 (88): HJR (1954) Punj 
713 °° AIR 1961 Punj 48 (50): 63 PuS 

Lift O 

[See also (1968) 70 Pun LR (D) 202 
(DB).l 

(10) Averment about notice, under Sec¬ 
tion 80, Civil P. C., haying been given, 
made in scheduled portion instead of in body 
of plaint, held sufficient —» It neither con- 
tradicted nor proved false by defendant, 
plaint not liable to be rejected. AIR 1967 
Tripura 19 (21, 22) 00 AIR 1968 J and K 
98 (108): 1968 Kash LJ 374. (Plaint has to 
be rejected for want of notice under Seo- 
tion 80 , Civil P. C.) 00 AIR 1963 Tripura 

A® 196 1 Andh Pra 488 &88, 

200 ^ '( 201) 1 LT 117 ° ° AIR 1961 Pat 

(11) Sale of property under Revenue Re¬ 
covery Act — Suit for injunction restraining 
public officer from taking delivery of pro¬ 
perty — Absence of statement in plaint as 
to service of notice under Section 80, Civil 
P- C. -— Suit barred by Section 80 and 
plaint liable to be rejected under Order 7, 
Rule 11 (d). ILR (1962) 1 Ker 479 (480, 481). 

[But see AIR 1964 Pat 275 (283): 1964 
BLJR 291.] 

(12) Notice under Section 80, Civil P. C. 
defective — Dismissal — Order 7, Rule 11 
deals with rejection of plaint before notice 
is issued to the defendant — Where it is 
found notice under Section 80, Civil P. C. 
is defective the proper course is to dismiss 
the suit but not reject the plaint under 
O. 7, R. 11. AIR 1960 Ker 135 (137): 
1959 Ker LT 933 (DB). 

7. Rejection of plaint on other grounds.-— 

(1) Though the instances given in this rule 
are not exhaustive of the cases in which 
a Court may reject a plaint, a Court has 
no power to reject a plaint merely because 
it is defective in that it does not comply 
with some provisions of law. AIR 1956 
Hyd 133 (135): ILR (1956) Hyd 514 (DB) 
00 ILR (1953) 2 Cal 279 (284). 

[See (1897) 1 Cal WN 574 (576).] 

[See also AIR 1942 All 170 (171): ILR 
(1942) All 289 (DB).] 

(2) The proper procedure in a case of 
non-compliance with some law is to call 
on the plaintiff to cure the defect and on 
his failure to do so, to proceed to decide 
the suit forthwith and to dismiss it under 
Order 17, Rule 3 or to reject the plaint 
under the Court’s inherent powers. AIR 


1958 Orissa 111 (112, 113): ILR (1958) Cut 
45 00 AIR 1956 Hyd 133 (135): ILR (1956) 
Hyd 514J(DB) 00 AIR 1942 All 170 (171): 
ILR (1942) All 289 (DB). 

(3) Section 203, sub-section (4) of the 
Madras Estates Land Act (1 of 1908) pro¬ 
vides that the following clause shall be 
deemed to be added to this rule as Cl. (e), 
viz. 

“(e) In any suit to which Section 203 
of the Madras Estates Land Act, 1908, 
applies if the certified copy therein men¬ 
tioned is not annexed to the plaint and 
the plaintiff on being required by the 
Court to produce it fails to do so within 
the time allowed by the Court.” 

(4) Where the plaintiff rightly files the 

e laint originally in right Court, he cannot 
e prejudiced bv illegal order of the Court 
returning the plaint for filing it in another 
Court. The suit must be deemed to have 
been filed/within time in the right Court 
AIR 1960 Pat 82 (84): 1959 BLJR 564. 

(5) Mortgage suit —- Persons claiming 
adversely to mortgagor and mortgagee not 
necessary parties —> Effect of non-joinder 
-— Plaint must not be rejected. (1959) 61 
Pun LR 832 (835) (DB). 


3 


8. Partial rejection.— (1) A plaint cannot 
under this rule, be rejected in part ana 
retained in part It should be rejected as 
a whole. AIR 1952 Punj 38 (39) 00 AIR 
1931 Mad 175 (176): 54 Mad 416 •• AIR 
1936 Lah 1021 (1022) (DB) 00 1968 All L 
1102. (AIR 1951 Nag 419, Dissented 

[See however AIR 1937 Lah 800 (801).] 

[But see AIR 1962 Raj 86 (89): 1962 Raj 
LW 49. (Suit barred against some of defen¬ 
dants but maintainable against rest —- Whole 
suit i i not necessarily to be thrown out)] 

(2) Where in a suit by two plaintiffs 
against the Secretary of State for India, one 
of them has failed to give notice as re¬ 
quired by Section 80 of the Code, die 
plaint should be rejected as a whole and 
not merely as regards the plaintiff who 
had failed to give notice. AIR 1931 Mad 
175 (176): 54 Mad 416 00 AIR 1935 Mad 
389 (390) (DB). 

[See also AIR 1941 Pat 461 (463) 00 
AIR 1941 Pat 385 (387): 20 Pat 417 (DB).] 
[See however AIR 1951 Nag 419 (‘ 



BLR (1949) Nag 560 (577) (DB) 00 (1948) 
52 Cal WN 389 (393). (Plaint disclosing 
cause of action in respect of some reliefs 

only — Plaint cannot be rejected under 

this rule.)] 

9. Stage for rejection.— (1) The registra¬ 
tion of a plaint does not prevent its rejec¬ 
tion under this rule. AIR 1943 Pat 102 

(105): 21 Pat 720 00 Madh BLJ 1955 HCR 
267 (268) 00 (1900) 27 Cal 376 (378) (DB) 
00 - 1Q Mad 3g8 - 



See also (1899) 3 Cal 1 


' ^ DB >- 

_ _ _ _, __WN 220 (221).] 

[But see (1882) 8 Cal 192 (195). (Dis¬ 
sented from in 27 Cal 376.) 00 (1880) 2 
Mad 308 (309) (DB). (Dissented from in 
18 Mad 338).1 
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(2) Where a suit was dismissed after the 
trial of the suit to completion for non-pay¬ 
ment of additional court-fee it was held 
that the dismissal amounted to rejection of 
plaint under this rule. AIR 1949 Nag 373 
(375): ILR (1949) Nag 391. 

(3) Where the defendant had full oppor¬ 
tunity of knowing what the dealings be¬ 
tween the parties on the basis of which 
the claim of the plaintiff was based were, 
it was held that the defendant could not, 
for the first time, contend in second appeal 
that the plaint did not set out ail the 
dealings between the parties and was liable 
to be rejected. AIR 1946 Nag 266 (268): 
ILR (1946) Nag 301 (DB). 

(4) Where a plaint is rejected in the early 
stages of the suit, there is no justification 
for allowing excessive costs to the defen¬ 
dant. AIR 1914 Lah 268 (269): 1914 Pun 
Re No. 35 (DB). 

(5) A plaint is to be rejected in the cir¬ 
cumstances mentioned in Order 7, Rule 11 
at the preliminary stage and not at any 
other stage of the suit AIR 1959 All 37 
(43): ILR (1957) 2 All 349 00 AIR 1963 
Guj 79 (79, 80): (1963) 4 Guj LR 437. (Plaint 
cannot be rejected after issues have been 
framed.) 00 AIR 1962 Assam 137 (140): ILR 
(1962) 14 Assam 453 (DB). (Inadequacy of 
Court-fee — Dismissal at the stage of argu¬ 
ments not proper.) 

[See however AIR 1968 J and K 98 (99, 
100): 1968 Kash LJ 374. (Court has power 
to reject plaint at any stage after its ad¬ 
mission.)] 

10. Appeal.— (1) An order rejecting a 

S laint, whether under this rule or not is a 
ecree as defined in Section 2, sub-sec. (2) 
and hence is appealable as such. AIR 1958 
All 596 (598, 599): ILR (1958) 1 All 353 
(DB). (Dismissal of election petition under 
Representation of the People Act 1951.) °* 
AIR 1956 Raj 164 (165): ILR (1956) 6 Raj 
736 00 AIR 1955 Hyd 156 (157): ILR (1955) 
Hyd 56 (DB) 00 AIR 1961 Cal 491 (493) 
(FB). (AIR 1953 Cal 42, OVERRULED.) 

[See AIR 1957 Madh B 22 (23) (DB). 
(Order not one under Arbitration Act but 
one of rejection of plaint under Order 7, 
Rule 11 —> Section 39, Arbitration Act does 
not apply — Order is appealable.) °° (1957) 
61 Cal WN 789 (792) (DB). (Dismissing 
suit on ground that facts disclosed in plaint 
ousted civil Court's Jurisdiction — Order 
is not one rejecing plaint.) 00 AIR 1937 
All 280 (281): ILR (1937) All 484.] 

[See also AIR 1955 Andhra 74 (77, 78): 
ILR (1955) Andhra 27 (FB) 00 AIR 1923 
Pat 354 (355): 2 Pat 504 00 AIR 1926 Cal 
427 (427).] 

[But see (1910) 5 Ind Cas 371 (372) 

(All).] 

(2) Appeal rejected as incompetent — 
Order amounts to decree and an appeal 
would lie from it. AIR 1961 Andh Pra 
112 (113): (I960) 2 Andh WR 4. 

(3) In cases coming under Clause (b) of 


this rule if the order is based merely upon 
a valuation of the subject-matter of the suit 
and the only question involved is as to the 
amount upon which the court-fee has to be 
paid, the decision of the first Court is final 
under Section 12 of the Court-fees Act 
AIR 1953 SC 28 (32): 1953 SCR 197 00 
(1898) 20 All 11 (16) (FB) 00 (1886) 10 
Bom 610 (616) (FB) 00 AIR 1968 Ahdh 
Pra 239 (265, 266): 1968-2 Andh WR 301 
(FB). 

[See also (1890) 14 Mad 169 (170) (DB).] 

(4) Rejection of plaint under Order 7, 
Rule 11 (b) —- Appeal — Court-fee pay¬ 
able under Sch. I, Article 1, Court-fees Act 
is on undervaluation found and not on sub¬ 
ject-matter of suit. AIR 1968 Ker 58 (59): 
1967 Ker LT 1009. (Difficulty in applying 
Section 52, Kerala Court-fees and Suits 
-Valuation Act (10 of 1960), in such a case 
pointed out.) 

(5) When a suit is dismissed by trial 
Court as barred under Section 46 of Eva¬ 
cuee Property Act, assuming such dismissal 
amounts to rejection of plaint under R. 11 
such rejection will amount to decree and 
an appeal will be against decree and the 
same Court-fee as on original plaint will 
have to be paid. (1968) 1 Andh WR 367: 
(1968) 1 Andh LT 387. 

(6) Where the question is, what provision 
of the Court-fees Act applies to the relief 
sought for in the plaint or under what cate¬ 
gory the suit falls the decision is not final 
under Section 12 of the Court-fees Act and 
an appeal is not barred. AIR 1953 SC 28 
(32): 1953 SCR 197 00 AIR 1919 Lah 323 
(331, 332): 1919 Pun Re No. 16 (FB) 00 
(1886) 10 Bom 610 (616) (FB) 00 (1871) 16 

129* (153) (FB) a2) <FB) " <1890) 12 AU 

(7) Where the question is about the suf¬ 
ficiency of the stamps affixed an appeal is 
not barred, the decision not being final 
under Section 12 of the Court-fees Act. 
(1893) 17 Bom 56 (59) (DB) °° (1889) 11 

^91 (93) (FB) 00 (1881) 6 Cal 249 (250, 
251) (DB). 

[See also AIR 1949 Mad 121 (121) (DB) ] 

(8) Section 12 of the Court-fees Act does 
not apply to an order dismissing a suit for 
non-payment of the additional court-fee 

° r fe re f * (189 W 14 Mad 169 (170) (DB). 

(9) An Appellate Court can reject a memo¬ 
randum of appeal under this rule read with 
Section 107. AIR 1954 Bom 43 (45)- ILR 

SS* 3 ® aiIYs ^ 111 1937 AU 280 (281 > : 

(10) A memorandum of appeal cannot be 
rejected on the ground that the Court-fee 
on the plaint in the trial Court has not been 
paid by the plaintiff-appellant AIR 1967 
All 280 (281): ILR (1937) All 484. 

(11) Where a plaint returned under R 10 
for presentation to the proper Court is’ re¬ 
jected by the latter Court for not makine 
up the deficiency in court-fee and the order 
of return is reversed on appeal, the plain¬ 
tiff having suppressed the fact of rejection 
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the appellate order is void and the only 
remedy of the plaintiff is to appeal against 
the order of rejection. AIR 1929 Bom 202 
(204, 205) (DB). 

(12) Where the Court refuses to extend 
time for payment of deficit court-fee and 
by. a later order rejects the plaint for non¬ 
payment of court-fee but on review sets 
aside its order refusing to extend time, the 
order rejecting the plaint is automatically 
set aside and it is not necessary for the 
plaintiff to appeal against that order. AIR 
1947 Mad 84: ILR (1947) Mad 220 (DB). 

[See also AIR 1957 All 825 (826) (DB).] 

(13) Order returning plaint for presenta¬ 
tion to proper Court falls under Order 7, 
H'lV 10 and not this Rule and hence no 
second cppeal lies from such order. AIR 
1942 Oudh 480 (481). 

(14) Appeal from order rejecting plaint 
under Order 7, Rule 11 — Appellate Court 
setting aside order and remanding case — 
Order of remand falls under Order 41, 
Rule 23 and is appealable under Order 43, 
Rule 1 (u). AIR 1941 Nag 304 (305): ILR 
(1941) Nag 629 •• AIR 1957 Pepsu 14 (16) 
(DB). (Rejection of unstamped plaint) 

(15) Order rejecting plaint for failure to 
pay additional court-fee is a complete and 
final determination of rights of parties — 
Appeal from such order — Subject-matter 
in appeal is same as that in suit and same 
court-fee is payable on appeal as on plaint. 
AIR 1935 Nag 83 (86) (FB). 

(16) Order rejecting plaint under O. 7, 
R. 11 (a) or (d) — Appeal from — Subject- 
matter of appeal incapable of valuation — 
No court-fee payable in Andhra Pradesh 
under Andhra Pradesh Court-fees and Suits 
Valuation Act (7 of 1956). AIR 1968 Andh 
Pra 239 (248): (1968) 2 Andh WR 301 (FB). 

11. Revision.— (1) An order rejecting a 
plaint being a decree and appealable as 
such, a revision against such an order is 
incompetent. AIR 1952 Mad 86 (87): ILR 
(1952) Mad 77 (FB) •• AIR 1957 Madh B 
22 (23) (DB) •* AIR 1949 Nag 373 (375): 
ILR (1949) Nag 391 •• AIR 1968 Orissa 
163 (165): 34 Cut LT 549. (AIR 1950 Pat 
470. Disa ) 

[See however AIR 1953 Cal 42 (44, 45): 
ILR (1954) 2 Cal 176 (DB).] 

(2) Where appeal is barred tinder S. 12 of 
the Court-fees Act, or where an appeal 
against an order under this rule is rejected 
as incompetent or where the plaint is reject¬ 
ed by a Provincial Small Cause Court, the 
order is revisable if the conditions of Sec¬ 
tion 115 are satisfied. AIR 1919 Pat 270 
(275): 4 Pat L Jour 57 (DB). (Appeal barred 
under Section 12, Court-fees Act.) *° (1886) 
10 Bom 610 (616) (FB). (Do.) 00 AIR 1929 
Lah 125 (125). (Appeal against order under 
Rule rejected as incompetent.) 00 AIR 1928 
Lah 274 (275). (Rejection of plaint by Small 
Cause Court.) 

(3) An order demanding additional, court- 
fee is not open to revision, so long as the 


order has not resulted in the rejection of 
the plaint for non-compliance with the order 
since the plaintiff has another remedy open 
to him by way of appeal on the rejection 
of the plaint. AIR 1954 Punj 205 (205) 
•• AIR 1930 Pat 277 (278) (DB). 

[But see AIR 19£9 Mad 155 (156): 1959 
Mad LJ 151 00 AIR 1954 Mad 880 (881). 
(Question is one of jurisdiction.) •• (1954) 
20 Cut L Tim 556 (557). (Do.) •• AIR 
1925 Mad 722 (723). (Do.) •• AIR 1924 
Pat 673 (676): 3 Pat 930 (DB). (Do.)] 

(4) Where the plaintiff*s valuation is ac¬ 
cepted by the Court as correct on an exa¬ 
mination of the facts alleged, the order is 
not open to revision inasmuch as "such an 
order does not fall within Section 115 and 
as the decision could be challenged in an 
appeal from the decree in the suit. AIR 
1925 Cal 814 (815, 816) (DB). 

(5) When a question of Court-fee is de¬ 
cided and it is held that the court-fee paid 
by the plaintiff is sufficient or insufficient 
no case is decided by the Court and the 
order is not revisable. AIR 1957 All 339 
(340). (AIR 1934 All 620 (FB) and AIR 
1957 All 337, Rel. on.) 

(6) Where the appellate Court orders del¬ 
eft court-fee on the plaint and the memo¬ 
randum of appeal to be paid by a certain 
date and upon the failure of the plaintiff 
to pay the same within the time allowed, 
the appellate Court rejects both tha plaint 
and the memorandum of appeal ana the 
plaintiff files a revision before tha High 
Court against the earlier order demanding 
the deficit court-fee and not against the 
order rejecting the plaint and the memo¬ 
randum of appeal, the High Court cannot 
grant time to the plaintiff to make up the 
deficiency in court-fee, the appellate order 
rejecting the plaint and the memorandum 
of appeal having become final. AIR 1958 
Pat 560 (562). 

(7) See also the following case. AIR 1957 
Pat 450 (451) (DB). (If the question of 
valuation and court-fee is decided against 
the plaintiff the plaintiff can come up in 
revision against that order but, if the valua¬ 
tion and court-fee matter is decided in 
favour of the plaintiff, then the defendant 
cannot come up in revision, inasmuch as 
the matter of court-fees is not between the 
plaintiff and the defendant but is between 
the State and the plaintiff.) •• AIR 1952 
Punj 38 (39). (Plaint rejected — Appeal — 
Appellate Court upholding rejection at to part 
and setting aside rejection in regard to other 
part — Revision on appellate Court’s order 
allowed.) AIR 1962 Raj 157 (159, 160): 
1961 Raj LW 262. 

(8) Rejection of pauper application — 
Court-fee not paid within time as ordered 
— Rejection of plaint — No revision lies 
but only appeal. AIR 1960 Mys 140 (140): 
38 Mys LJ 51 00 AIR 1964 Manipur 7 (8). 

12. Review.— (1) An order rejecting a 
plaint can be reviewed if the conditions of 
Order 47, Rule 1 are satisfied. AIR 1957 Pat 
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R. 12. Procedure on rejecting plaint.—Where a plaint is rejected, the Judge 
shall record an order to that effect with the reasons for such order. 

[1882 and 1877, S. 55.] 

R. 13. Where rejection of plaint does not predude presentation of fresh 
plaint. —The rejection of the plaint on any of the grounds hereinbefore mentioned 
shall not of its own force preclude the plaintiff from presenting a fresh plaint in 
respect of the same cause of action. 

[1882 and 1877, S. 56; 1859, S. 86.] 

HIGH COURT AMENDMENT 


Bombay: Dadra and Nagar Havefia 

For Rule 13. substitute the following:— 

“13. The rejection of the plaint on any of the grounds hereinbefore mentioned 
or on the ground mentioned in Rule 21 of this Order shall not of its own force pre¬ 
clude the plaintiff from presenting a fresh plaint in respect of the same cause of 
action." (1-11-1966.) 

|e] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

DOCUMENTS RELIED ON IN PLAINT 


R. 14. Production of document on which plaintiff sues.—(1) Where a plain¬ 
tiff sues upon a document in his possession or power, he shall produce it in Court 
when the plaint is presented, and shall at the same time deliver the document or 
a copy thereof to be filed with the plaint. 


Order 7, Rule 11 — Note 12 (contd.) 

430 (431): 36 Pat 951 (FB). (No review lies 
on the ground that although the appellant 
had sent the money for deficit court-fee 
within specified time, the lawyer had failed 
to deposit the same in the High Court.) 00 
AIR 1955 Hyd 156 (157): ILR (1955) Hyd 
56 (DB) 00 1954 BLJR 600 (601). 

[See AIR 1935 Cal 336 (337): 62 Cal 
61 (DB).] 

[See also AIR 1956 Raj 164 ( 165 ): TT.R 
(1956) 6 Raj 736.] 

(2) The Court has power to restore the 
suit to the file after it has rejected a plaint 
under this rule. AIR 1939 All 452 (453). 

(3) Even where the plaint dismissed under 
this rule could not be restored under O. 47, 
R. 1, the Court could do so under its in- 
herent powers. AIR 1954 All 719 (720) (DB). 

(4) The Court can treat an application 
for restoration as a fresh plaint under O. 7. 
R. 13. AIR 1955 Hyd 156 (158): ILR 
(1955) Hyd 56 (DB) 00 AIR 1935 All 085 


Order 7, Rule 12 

1. Rejection of memorandum of appeal_ 

(1) Where a memorandum of second appeal 
is rejected by virtue of this rule read with 
section 107, the procedure prescribed by 
this rule should be followed. (1893) 15 AH 
867 (370) (DB). (Per Aikman J.) 

„ JSee also AIR 1939 Sind 221 (221): ILR 


. W won-payment of deficit court-fee with¬ 
al time fixed cannot operate as automatic 
dwmwsaL AIR 1961 Manipur 50 (52). 

Order 7, Rule 13 

pi®"* 1 does not preclude 
__i T _ l 5l au ^'~r" (1) Where a plaint is reject- 
lm< * r Rule 11, the plaintiff ii not there¬ 


by precluded from presenting a fresh plaint 
in respect of the same cause of action pro¬ 
vided his right of action is not barred by 
the law of limitation. AIR 1949 Pat 358 
(361): 27 Pat 751 (DB) °* AIR 1944 Oudh 
327 (328): 20 Luck 268 (DB) 00 (1888) 15 
Cal 533 (538, 539): 15 Ind App 119 (PC) 

[See also (1890) 12 All 129 (148) (FB) •• 
(1886) 8 All 282 (287) (DB).] 

(2) Where the order is in substance one 
of dismissal though in form one of rejection 
as where the Court purports to reject the 
plaint after a full trial on the merits and 
after recording a finding adverse to the 
plaintiff, a subsequent suit in respect of the 
same subject-matter based upon the same 
cause of action will be barred as res judi¬ 
cata. AIR 1943 Lah 121 (122) •• AIR 
1920 Mad 449 (451) (DB). 

(3) Where after the rejection of a plaint 
under Order 7, Rule 11 (b), the plaintiff 

application under Section 149 read 
with Section 151 accompanied with deficit 
court-fee and asking the Court to restore 
the suit to its original number, there is no 

ba 5i t0 2 1 ® Co 1 urt treating it as a fresh plaint 
under this rule. AIR 1955 Hyd 156 (158 V 
ILR (1955) Hyd 56 (DB) •• AIR 1959 Ker 
406 (408): 1958 Ker LT 562. (OVERRULED 

a . different point in AIR 1964 Ker 8 
(r a).) 

(4) Dismissal for failure to pay court-fee 

within time allowed Order amounts to 
a decree — Suit cannot be restored under 
™n«rent powers. AIR 1962 Guj 59 (61V 
(1962) 3 Guj LR 71. 1 K 


ORDER 7, RULE 14 — SYNOPSIS 
L Scope and object. 

2 . Right of defendant to inspect docu¬ 
ments relied on by pl«»nKf* 
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2. List of other documents.—Where he relies on any other documents (who- 
in his possession or power or not) as evidence in support of his claim, he ghal} 
r such documents in a list to be added or annexed to the plaint, 

[1882, S. 59; 1877, Ss. 58, 59, 62, 63; 1859, S. 39.1 


Mysore 


HIGH COURT AMENDMENT 


l 


For Rule 14, substitute the following:—* 

“14* (1) The plaintiff shall endorse on the plaint or annex thereto a lis t of 

documents required to be produced or disclosed as hereinafter provided in this 
rule. .ft ■: 

(2) Where the plaintiff sues upon a document in his possession or power, he 
shall produce it in Court when the plaint is presented, and shall at the same time 
deliver the document or a copy thereof to be filed with the plaint. 

(3) Where the plaintiff relies on any other documents (whether in his possession 
or not) as evidence in support of his claim, he shall enter such documents in the 
list above referred to showing separately which of the documents are in his posses¬ 
sion or power and which are not, which of the documents in his possession or power 
he has produced with the plaint and which are not so produced. In regard to any 
such documents which are not produced, the list shall contain a statement of the 
reason for their non-production and the steps which the plaintiff, has taken or will 
take to produce them or cause their production.” [30-3-1967]. 


Order 7, Rule 14 — Synopsis (contd.) 

3. Failure to comply with this rule.—See 

Note 1 and Rule 18. 

4. Loss of document after production —• 

See Note 1. 

1. Scope and object.— (1) This rule makes 
a distinction between a document sued on 
and a document relied on by the plaintiff 
as evidence in support of his claim. AIR 
1920 Cal 416 (416). 

(2) Documents merely mentioned in list 
filed under Order 7, Rule 14 but not refer¬ 
red to in pleadings or affidavits — Order 11, 
Rule 15 does not contemplate inclusion of 
such documents. AIR 1967 Orissa 150 
(157): 33 Cut LT 208. (AIR 1931 Mad 825, 
DISSENT FROM.) 

(3) Where a plaintiff sues upon a docu¬ 
ment he should produce * the document in 
Court when the plaint is presented. AIR 
1958 Ker 124 (124): ILR (1957) Ker 853 
°* AIR 1920 Bom 94 (95): 44 Bom 625 

^[See AIR 1937 Lah 464 (465).] 

(4) When a contract is set out In the 
plaint and accepted by both the parties, 
it is not necessary either to produce it or 
for the Court to look at it if produced. AIR 
1946 Nag 336 (341): ELR (1946) Nag 334 

^(5) Where the plaintiff relies on any docu¬ 
ment as evidence in support, of his claim, 
he should enter such document in a list to 
be- annexed to the plaint, whether the docu¬ 
ment is in his power or not. AIR 1952 
Trav-Co 445 (446) (DB) 00 (1908) 12 Cal 
WN 312 (315) (DB). (When a list of docu- 
merits has been attached to the plaint ho 
need not produce them all at the first near- 
ing.) 00 AIR 1918 PC 118 (119): 41 All 63: 
45 Ind App 284. 


[See also AIR 1931 Cal 458 (461): 58 
Cal 418.] - : 

(6) Documents relied upon as evidence 

should, if they are in his possession or power 
be produced in Court at or before the first 
hearing of the suit. AIR 1922 Pat 569 
(571) (DB). ? 

[See also 1958 Madh B LJ 1 (2, 8).] ., 

(7) The documents which are filed with 
the plaint have to be accompanied by one 
copy of* those documents which is not ex¬ 
pected to be delivered with the copy of 
toe plaint to the answering defendants when 
summons is served on them. AIR 1968 SC 
1079 (1082, 1083): (1968) 2 SCJ 650 (Case 
under Representation or the People Act 
(1951), S. 81 (3). Election petition No. 10 of 
1967, Dated 21-9-1967 (M. P.), Reversed.) 

(8) A document on which the plaintiff 
has not in terms sued, and which is not 
produced in Court when the plaint is pre¬ 
sented, can only be treated, it subsequently 
produced, as a piece of evidence and not as 
creating any rights in favour of the plain¬ 
tiff. AIR 1916 PC 217 (219) 00 AIR 1937. 
Mad 122 (123). 

(9) Order 7, Rule 14 read with Order 7, 
Rule 18, disable a plaintiff from produc¬ 
ing in evidence documents whether in his 
possession or power, if he had not included 
them in a list to be filed with the plaint 
there are no similar provisions so far as 
the defendants are concerned. The defen¬ 
dant has an unqualified right to produce 
in evidence documents at any stage so long 
as his evidence has not been closed, pro¬ 
vided they were not in his possession or 
power. AIR 1961 Raj 21 (23): 1960 Raj 
LW 321 (DB). 

(10) The object of this rule is to ex¬ 
clude documents as to the existence of wrtiicn 
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R. 15. Statement in case of documents not in plaintiff's possession or 
power. —-Where any such document is not in the possession or power of the plain¬ 
tiff, he shall, if possible, state in whose possession or power it is. 

[1882 and 1872, S. 60.] 

R. 16. Suits on lost negotiable instruments.—-Where the suit is founded upon 
a negotiable instrument, and it is proved that the instrument is lost, and an indem¬ 
nity is given by the plaintiff, to the satisfaction of the Court, against the claims 
of any other person upon such instrument, the Court may pass such decree as it 
would have passed if the plaintiff had produced the instrument in Court when 
the plaint was presented, and had at the same time delivered a copy of the instru¬ 
ment to be filed with the plaint. 

[1882 and 1877, S. 61.] 


Order 7, Rule 14 — Note 1 (contd.) 
at the date of the suit, there may be reason¬ 
able doubt and as to the genuineness of 
which suspicions might arise when subse- 
iiently tendered. AIR 1957 Andh Pra 784 
91) (DB) 00 (1909) 2 Ind Cas 940 (948) 
~>B) (Cal) 00 AIR 1920 Pat 811 (812). 

[See also AIR 1952 Trav Co 445 (440) 

(OB).] 

(11) The production of the basic docu¬ 
ment affords protection to the person liable 
under it against a similar claim in a sub¬ 
sequent suit brought by a party who might 
claim to have legally acquired the rights 
under the document and produce it in sup¬ 
port of his claims. The possibility of such 
risk is greater in the case of negotiable in¬ 
struments. Possession of it by the holder 
in due course will be prima facie evidence 
of the liability not having been discharged. 
AIR 1958 Ker 124 (124): ILR (1957) Ker 
853. 



he relies in support of his claim. (1909) 2 
Ind Cas 940 (948) (DB) (Cal) 00 AIR 1917 
PC 0 (8): 40 Mad 402: 44 Ind App 98. 

(13) The plaintiff's failure to produce or 
disclose the documents as provided by this 
rule does not entail the return or rejection 
of the plaint or the dismissal of the suit. 
AIR 1943 Mad 645 (045) 00 (1898) 22 
Bom 971 (972) (DB) •* AIR 1921 All 218 
(218) (DB). 

(14) The only penalty for default in pro¬ 
ducing or disclosing the documents is that 
the plaintiff cannot produce the documents 
in evidence at the hearing without the leave 
of the Court. AIR 1957 Andh Pra 784 
(791) (DB). 

See Order 7, Rule 18. 

5) This rule does not apply if the plain- 
himself is not aware of the existence 
of any documents which he subsequently 
discovers as supporting his claim. AIR 1921 
Nag 49 (49, 5G). 

(10) If the plaintiff produces the docu- 
sued on, as required by this rule, 
and the document is lost subsequently from 
the custody of the Court, the plaintiff should 
if allowed to adduce secondary evidence 
gf Jp® document under Section 05 of the 
dence Act, 1872, without showing how 

tVol. 3.] 3 A. M. 18 


occ 


the original document was lost. AIR 1925 
PC 80 (82). 

(17) A suit for recovery of mortgage- 
money based on a registered copy of the 
mortgage-bond will not be maintainable if 
the loss of the original mortgage bond is 
not properly accounted for, as in that case 
the copy will not be admissible in evidence. 
AIR 1959 Orissa 120 (128): 25 Cut LT 60 
(DB). 

(18) Though it is doubtful whether en¬ 
tries in books of account are basis of suit 
in view of Section 34 of Evidence Act, 
such entries are treated as basis of the 
suit for purposes of production and inspec¬ 
tion of documents. AIR 1968 Pat 474 (474). 

(19) Document in Order 7, Rules 14 and 
17 means only entry or entries in the ac¬ 
counts and not whole book of accounts 
AIR 1968 Pat 474 (475, 476). 

(20) The Court is given discretion to 
order a party ^ to ^ produce documents in its 
possession if in its opinion it is necessary 
for disposing of the suit fairly or for saving 

1959 , Pua i 189 (192): 61 Pub 
«( Case un< ler Industrial Disputes Act 
(1947), Section 11 (3) (b).) 

(21) The accounts relating to the suit 
must be produced along with the plaint, 
when it is filed into the Court. Where ac¬ 
counts -are not produced in Court, no copy 
of accounts is filed with plaint, nor are they 
shown m the schedule mentioning the docu¬ 
ments relied on by the plaintiff, it is a 

. the case of the plaintiff AIR 
1969 Tripura 26 (29). 

2. Right of defendant to inspect documents 

rehed on by plaintiff.— ( 1 ) If a defendant 
f to t>e permitted to inspect documents re¬ 
ferred to in the plaint even before filing 
his written statement, the circumstances must 
° e Ve « y c. Ve f? extraordinary and he will have 
to satisfy the Court that without their in¬ 
jection be will not be able to plead any 
defence. AIR 1964 Tripura 25 (20, 27) 

(?) See also Order 11, Rule 15. 

c x? * “S® n co , mpIy with this rule_ 

See Note 1 and Rule 18. 

See* Note l° f document after Production._ 

Order 7, Rule 16 

on a * ost negotiable instrument._ 

(1) Before a Court can pass a decree as 
contemplated by the rule, it must be proved 
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, J; 7 -, tt) Production of shop-book,—Save in so far as is otherwise provided 

i Bank ® rS Books Evidence Act, 1891, where the document on which the 

p aintiff sues is an entry in a shop-book or other account in his possession or power, 
the plaintiff shall produce the book or account at the time of filing the plaint, to¬ 
gether with a copy of the entry on which he relies. 

(2) Original entry to be marked and returned.—The Court, or such officer as 

** ^ tkis be h al f , s haTl . forthwith mark the document for the purpose of 

identification and, after e x a m i nin g and comparing the copy with the original, s hall 

certify it to be so and return tbe book to the plaintiff anr? cans© the copy to be 
filed. 

[1882, S. 62; 1877, Ss. 58, 62, 63; 1859, S. 39.1 


Allahabad 


HIGH COURT AMENDMENTS 


Add the following proviso to sub-rule (2):_ 

“Provided that, if the copy is not written in English or is written in a character 


other than the ordinary Persian or Nagri character in use, the procedure laid down 
in O. 13, R. 12, as to verification shall be followed, and in that case the Court or 
its officer need not v examine or compare the copy with the original.'* 

Bombay: Dadra and Nagar Haveli* 

Add at the end of sub-rule (2):—. • 

“Provided that where the entry referred to in this rule is in a language other 
than English or the language of the Court, the plaintiff shall file with the pi a fait- a 


Order 7, Rule 16 — Note 1 (contdL) 
that the negotiable instrument- upon which 
the suit is based is lost. AIR 1958 Ker 
124 (125): ILR (1957) Ker 853 00 (1968) 
2 Andh WR 567. 

(2) The plaintiff should give sufficient in¬ 
demnity against possible claims of persons 
in respect of the lost instrument which is 
sued upon. (1912) 16 Ind Cas 769 (771) 
(DB) (Lah) 00 AIR 1920 Mad 336 (336) 
(DB) 00 (1968) 2 Andh WR 567. 

Order 7, Rule 17 

1. Shop-book or account.— (1) Section 4 
of the Bankers' Books Evidence Act pro¬ 
vides that a certified copy of any entry 
in a banker's book shall in all legal pro¬ 
ceedings be received as prima facie evi¬ 
dence of the existence of such entry and 
shall be admitted as evidence of the matters, 
transactions and accounts therein recorded 
in every cas e where, and to the same ex¬ 
tent as, the original entry is now by law 
admissible, but not further or otherwise. See 
Section 4 of Act XVHI of 1891. 

(2) The term “banker’s books” includes 
ledgers, dav-books, cash books, account 
books and all other books used in the ordi¬ 
nary course of business of a bank. See the 
Bankers' Books Evidence Act (1891), Seo- 
tion 2 (3). 

(3) If the document sued on is a banker's 
book it is not necessary to produce the ori¬ 
ginal book itself along with the plaint: it 
is enough if a certified copy of the entry 
or entries is produced. But it should be 
shown that the bank is one to whose books 
the provisions of the Bankers' Books Evi¬ 
dence Act have bee n extended. (1900) 4 
Cal WN 433 (434) (FB). 

See Act VIH of 1891, S. 2 (2) and S. a 


(4) If the document sued on is not a 
banker's book but is an entry ip a shop- 
book or account, the plaintiff should pro¬ 
duce the book or account at the time of 
filing the plaint together with a true copy 
of the entry sued on. AIR 1920 Lah 136 
(140): 1 Lah 6 (DB). 

[See however AIR 1928 Pat 555 (557): 
7 Pat 589 (DB). (La this case it was held 
that the accounts were not sued on but 
were only relied onj] 

(5) Upon production of the shop-book or 
account the Court or Its officers should mark 
the document for identification. (1865) S 
Bom HCR (AC) 92 (93) (DB) 00 (1891) 15 
Bom 687 (689, 690, 691) (SB). 

(6) The fact that the original document 
is not presented along with fire, plaint as 
provided by this rule and the plaint is re¬ 
gistered, is not a ground for rejecting the 
plaint: but the pl aintif f cannot afterwards 
produce the document in evidence except 
with the leave of the Court a£ provided oy 
Rule 18. AIR 1956 Bom a 272 (272) °® 
(1897) 22 Bom 971 (972) (DB). 

[See also AIR 1953 Hyd 227 (227): ILR 
(1953) Hyd 336.] 

(7) It is the uniform practice of the Courts 
that copies of account books filed under 
this rule and certified and exhibited as per 
provisions of Order 13, Roles 5 to 7 need 
not bear any stamp. AIR 1952 Hyd 151 
(152): ILR (1952) Hyd 319 (DB). 

(8) Original account book must be pro¬ 
duced before the Court. AIR 1965 All 189 
(190): 1964 All LJ 788. 

(9) Document' in Order 7, Rules 14 and 
17 means only entry or entries in the ac¬ 
counts and not whole book of accounts. AIR 
1968 Pat 474 (475). 
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true copy of die entry together with its translation either in En glish or in the 
language of the Court, such translation being verified as regards its correctness by 
an affidavit of the person making the translation: 

Provided further that the Court may accept a plaint without the translation and 
permit the party to file the said translation within a time to be fixed by the Court. 

In either of such cases the Court or its officer need not examine and compare 
the copy with the original and certify the same to be correct." (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Delhi and Himachal Pradesh 


Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17. 


Same as that of first proViso of Bombay without the words “English or” and the 
words “either in English or" which are deleted, and addition of last sentence with words 
“In such a case” substituted for first five words (17-8-1961). 

Mysore 

Add the following as sub-rule (3) to Rule 17:— 

“(3) Where the document is not in the language of the Court, the Chief Minis¬ 
terial Officer of the Court shall take the directions of the Judge or Presiding Officer 
of the Court as to whether the procedure prescribed in Rule 12 of Order XIII, of 
this Code shall be followed.” (30-3-1967). 

Punjab and Haryana and Chandigarh 

After sub-rule (2) add the following Explanation :— 

“Explanation.—When a shop-book or other account written in a language other 
than English or the language of the Court is produced with a translation or trans¬ 
literation of the relevant entry, the party producing it shall not be required to pre- 
S u n n a f® parate ^davit as to the correctness of the translation or transliteration but 
shall add a certificate on the document itself, that it is a full and true translation or 
transliteration of the original entry, and no examination or comparison by the 

required except by a special order of the Court" 
(9-3-1935); Act 31 of 1966, Ss. 29 and 32 (1-11-1966). 

R. 18. Inadmissibility of document not produced when plaint filed_m A 

document which ought to be produced in Court by the plaintiff when thenlaint 

which* 6 V " to , be / ntered “ the list to be added or annexed to the plJnt ^d 
Pm rf h DOt produced °r entered accordingly, shall not, without the leave of the 
Court be received m evidence on his behalf at the hearing of the suit. 

. < 2) * oU T g . 111 **“* r" 1 ® a PPHes to documents produced for cross-examination 

'defeat's witnesses, or in answer to any c£e set up $ Se defeat or 
handed to a witness merely to refresh hi$ memory. 

[1882, S. 63; 1877, Ss. 58, 62, 63; 1859, S. 39.] 

D . HIGH COURT AMENDMENTS 

Rules 19 to 25 (Allahabad) 

Ad d the following Rules 19 to 25:— 

Order 7, Rule 18 

object. — (1) The policy 
underlying this rule is to exclude evidence, 
the existence of which at the date of the 
sun; is doubtful, and as to the genuineness 

suspicion may arise because it 
ATR VSfrtF* a Iate stage of the suit. 

2T n j 9 p (DB) °° < 1909 ) 

2 Ind Cas 946 (948) (DB) (Cal). 

(DBH alS ° *** 1957 Pra 784 (791) 


•ubsL^nffv fi? I 8 the Plaintiff from 

«houl3 ha™ ah 8 documents which it 
uiouid have filed under O. 7, R. 14 to be 


admitted in evidence. AIR 1969 Tripura 26 

J 3 > Court has a wide discretion with 
regard to the reception of documents which 

r ?n Tbl P f°? UC ? d i * e plaint or ente^ 
68 So? documents. AIR 1950 PC 

P • • Ind App 15: Pak I R /iq^ 

Lah 192 00 AIR 1933 Hyd 227 (227V IT R 

mag n.i " <« 

• ( wfi£i£.*si£ss , s 's.°Sr 

losing of te “STfeWy ”oTToTZvtg 



270 [0 7R 19 


7 R 22 (All)] 


Dnhe Cod© ofj Qvfl Procedure, 


“19. Every plaint or original petition shall be accompanied by a proceeding giving 
an address written in English in block letters at which service of notice, summons or 
other process may be made on the plaintiff or petitioner. Plaintiffs or petitioners sub¬ 
sequently added shall, immediately on being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local 
limits of the District Court within which the suit or petition is filed, or of die District 
Court within which the party ordinarily resides, if within the limits of the United Pro¬ 
vinces of Agra and Oudh. 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be 

liable to have his suit dismissed or his petition rejected by the Court suo motu or any 
party may apply for an order to that effect, and the Court may make such order as it 
thinks just. ♦ 

22. \There a party is not found at the address given by him for service, and no 
agent or adult male member of his family on whom a notice or process ran be served, 
is present, a copy of the notice or process shall be affixed to the outer door of the house. 
If on the date fixed such party is not present, another date shall be fixed and a copy 
of the notice, su mm ons or other process shall be sent to the registered address by regis- 

Order 7, Rule 18 — Note 1 (contd.) 
cost. AIR 1959 Punj 189 (192): 61 Pun LR 
118. (Case under Industrial Disputes Act 
(1947), S. 11 (3) (b).) 00 (1969) 1 Mad LJ 
237. . . 

(5) Where there can be no doubt about 
the genuineness of the documents produced, 
such as certified copies of public documents 
or records of judicial proceedings. Courts 
will not as a rule shut them out. AIR 1954 
Him Pra 36 (38) 00 AIR 1953 Him Pra 52 
(53) 00 (1908) 12 Cal WN 312 (315) (DB) 

00 (1884) 8 Bom 377 (379) (DB> 00 AIR 
1918 Cal 329 (330) 00 AIR 1920 Pat 811 
(812). 

[See also AIR 1950 PC 68 (69): 77 Ind 
App 15: Pak LR (1950) Lah 192.] 

(6) Even in such cases leave may be re¬ 
fused where there has been unreasonable 
delay in the production of documents, un¬ 
less satisfactory reasons are assigned for the 
delay. AIR 1954 Him Pra 36 (38) 00 AIR 
1920 Bom 94 (95): 44 Bom 625 (DB) 00 
AIR 1935 Lah 648 J649): 17 Lah 218 (DB). 

(7) From the mere fact that the docu¬ 
ments were not originally disclosed, but dis¬ 
closed at a very late stage during the trial 
the Court will not be justified in holding 
that the documents have been manufactur¬ 
ed. AIR 1959 Cal 302 (303): 1959 Cal LJ 
269. 

(8) An Appellate Court will not ordinarily 
interfere with the discretion exercised by 
the lower Court under this rule. AIR 1950 
PC 68 (69): 77 Ind App 15: Pak LR (1950) 

Lah 192 00 AIR 1953 Him Pra 52 (53) 

(1885) 8 Mad 373 (374, 375) (DB). 

(9) The leave granted bv the Court need 
not be ejqpress, but may be gathered from 
die records and the circumstances of the 
case (1913) 20 Ind Cas 331 (332) (DB; (All) 

00 (1869) 12 Suth WR 32 (32) (PC). 

(10) See also the following case. AIR 
1940 All 393 (393). (Defendant producing 
account books when other evidence in case 
was produced — No protest by plaintiff 
nor opportunity asked for production of fur- 


fij 


ther evidence to rebut evidence of account 
books — Plaintiff held not prejudiced.) 

(11) While O. 7, R. 14 read with O. 7, 
R. 18 disable the plaintiff from producing in 
evidence documents whether in his posses¬ 
sion or power, if he has not included there 
in his list of document filed with the plaint 
there is no such provision so far as 
defendants are concerned, the defendant can 
produce in evidence documents at any stage 
before closing his evidence provided they 
were not in his possession. AIR 1961 Raj 
21 (22): 1960 Raj LW 321 (DB). 

2. Cases where leave is not necessary. — 
Sub-rule (1) does not apply to the fol- 

owing cases: 

(a) Where the document is .to be handed 
over to the witness for tihe purpose of 
refreshing his memory and not to be 
relied upon as a probative document 
in itself in support of the plaintiff's 
case. AIR 1918 PC 118 (119): 41 All 
63: 45 Ind App 284 00 (1862) 1 
Mad HCR 168 (170) (DB). 

(b) Where the documents are produced in 

answer to any case set up by the de¬ 
fendant 1956 Madh B LJ 1 (3) °° 
AIR 1916 Lah 262 (264) °° AIR 

1934 Lah 126 (127) 60 AIR 1922 
Pat 569 (571) (DB). 

See also AIR 1936 Lah 1016 (1017).] 
c) Where they are produced for the cross- 
examination of the defendant's wit¬ 
nesses. The words “defendant's wit¬ 
nesses” include also plaintiff's wit¬ 
nesses who have turned hostile to the 
plaintiff and whom the plaintiff is 
permitted to cross-examine. AIR 1937 
All 55 (56) 00 AIR 1920 Nag 43 (43, 
44). 

TSee also AIR 1933 Cal 65 (66): 60 Cal 
841 (DB)J 

3. Revision. — (1) The question of admis¬ 
sion of evidence is not ordinarily a question 
of jurisdiction but is merely one of law and 
no revision will lie in such cases. AIR 1914 
Cal 820 (827) (DB). 


[i 
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tered post and such service »hBl1 be deemed to be as effectual as if the notice or pro¬ 
cess had been personally served. 

Notes.—Where service had been effected by affixture of the notice on the outer door 
of the house, but the party is not present on the date fixed for his appearance, 
the Court ought under tht* rule to order notice by registered post. Otherwise 
die service cannot be considered to be sufficient. 

This rule applies also to appellate proceedings by virtue of O. 41, R. 38(3) (added 
by Allahabad High Court). 

23. Where a party engages a pleader, notices or processes for service on him shall 

be served in die manner prescribed by O. 3, R. 5, unless the Court directs service at 
die address for service given by die party. —' 

24. A party who desires to change the address for service given by him as afore¬ 
said shall file a verified petition, and the Court may direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit as 
the Court may deem it necessary to inform, and may be either served upon the pleaders 
for such parties or be sent to them by registered post, as the Court thinks fit. 

25. Nothing in these rules shall prevent the Court from directing the service of a 
notice or process in any other manner, if, for any reasons, it thinks fit to do so.” 

Rules 19 to 26 (Bombay: Dadra and Nagar Havelia) 

The following shall be added as Rules 19 to 26:— 

“19. Address to be filed with plaint or original petition.—(1) Every plaint or ori¬ 
ginal petition shall be accompanied by a memorandum in writing giving an address at 
which service of notice, or summons or other process may be made on the plaintiff or 
petitioner. Plaintiffs or petitioners subsequently added shall, immediately on being so 
added, file a memorandum in writing of this nature. 

(2) This address shall be called the “registered address”, and it shall, subject to 
R. 24 of this Order, hold good in all proceedings in the suit and in appeals and also for 
a further period of six years from the date of final decision for all purposes including 
those of execution. 

20. Nature of address to be filed.—The registered address filed under the preced¬ 
ing rule shall be within the local limits of the District Court within which the suit or 
petition is filed or, if a party cannot conveniently give an address as aforesaid, at a 
place where the party ordinarily resides. 

21. (1) Consequences of failure to file address.—Where a plaintiff or petitioner after 
being required to file the registered address within a specified time, fails to file the 
registered address, he shall be liable to have his plaint or petition rejected by the Court 
suo motu, or any party may apply for an order to that effect, and the Court may make 
such order as it thinks just. 

(2) When default may be condoned.—Where a plaint or petition is rejected under sub¬ 
rule (1) the plaintiff or the petitioner may apply for an order to set aside the rejection 
and, if he files a registered address and satisfies the Court that he was prevented by any 
sufficient cause from filing a registered address at proper time, the Court shall set aside 
the rejection on such terms as to costs or otherwise as it deems fit and shall appoint a 
date for proceeding with the suit or petition. 

22. Procedure when party not found at the place of registered address.—Where a 
party is not found at the registered address and no agent or adult male member of his 
family on whom a notice or process can be served is present, a copy of the notice or 
process shall be affixed to the outer door of the house. If on the date fixed such party 
is not present, another date shall be fixed and a copy of the notice, summons or other 
process shall be sent to the registered address of that party by registered post pre-paid 
tor acknowledgment (which payment shall be made within one month from the date 
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originally fixed for hearing) and such service shall be deemed to be as effectual as if 
the notice or process had been personally served. 

23. Service of process where party engages a pleader.—Where a party engages a 
pleader, notice or process on him shall be served in the manner prescribed by Order 3, 
Rule 5, unless the Court directs service at the registered address of the party. 

24. Change of registered address.—A party who desires to change the registered 
address given by him as aforesaid shall file a fresh memorandum in writing to this effect, 
and the Court may direct the amendment of the record accordingly. Notice of such 
memorandum shall be given to such other parties as the Court may deem it necessary 

* luform, and may be served either upon the pleaders or such parties or be sent to 

them by registered post pre-paid for acknowledgment as the Court thinks fit. 

25. Rules not binding on Court.—Nothing in Rules 19, 22, 23 and 24 of this order 
shall prevent the Court from directing the service of a notice or process in any other 
manner, if, for any reasons, it thinks fit to do so. 

20. Applicability to notice under Older 21, Rule 22.—Nothing in Rules 19, 22, 23 
and 24 of this Order shall apply to the notice prescribed by Clause (b) of sub-rule (i) of 
R. 22 of O. XXI of this Code." 

[a] See Act 35 of 1961, S. 11 and Reg 0 of 1963, S. 8 [1-7-65]. 

Rules 19 to 25 (Delhi and Himachal Pradesh) 

Same as that of Punjab — See Act 20 of I960, Ss. 7 and 17. 

Rules 19 to 26 (Gujarat) 

The following shall be added as Rules 19 to 26: 

“19. Address to be filed with plaint or original petition.—Every plaint or original 
petition shall be accompanied by a memorandum in writing giving an address at which 
service of notice, or summons or other process may be made on the plaintiff or peti¬ 
tioner. Plaintiffs or petitioners subsequently added shall, immediately on being so added, 
file a memorandum in writing of this nature. The address so given shall hold good 

throughout interlocutory proceedings and appeals and also for a further period of two 
years .from the date of final decision and for all purposes including those of execution. 

20. Nature of address to be filed.—An address for service filed under the preced¬ 
ing rule shall be within the local limits of the District Court within which the suit or 
petition is filed, or if he cannot conveniently give an address as aforesaid, at a place 
where a party ordinarily resides. 

21. Consequences of failure to file address.—Where a plaintiff or petitioner fails to 
file an address for service, he shall be liable to have his suit dismissed or his petition 
rejected by the Court suo motu or any party may apply for an order to that effect, and 
the Court may make such order as it thinks just. 

22. Procedure when party not found at the place of address.—Where a party is 
not found at the address given by him for service and no agent or adult male member 
of his family on whom a notice or process can be served, is present, a copy of the notice 
or process shall be affixed to the outer door of the house. If on the date fixed such party 
is not present another date shall be fixed and a copy of the notice, summons or other 
process shall be sent to the address supplied by that party by registered post pre-paid 
for acknowledgment (which payment shall be made within one month from the date 
originally fixed for hearing) and such service shall be deemed to be as effectual as if the 
notice or process had been personally served. 

23. Service of notice on pleaders.—Where a party engages a pleader, notice or 
processes on him shall be served in the manner prescribed by Order 3, Rule 5, unless 
the Court directs service at the address for service given by the party. 

24. Change of the registered address.—A party who desires to change the address 
for service given by him as aforesaid shall file a fresh memorandum in writing to this 

k 
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rfprt the Court may direct the amendment of the record accordingly. Notice of 
such memorandum shall be given to such other parties to the suit as the Court may 
deem it necessary to inform, and may be served either upon the pleaders for such parties 
or be sent to them by registered post, as the Court thinks fit:. 


25. Service of notice or process in any other manner.—Nothing in these rules shall 
prevent the Court from directing the service of a notice or process in any/ other 
manner, if, for any reasons, it thinks fit to do so. 


26. Applicability to nodoe under Order 21, Rule 22. —Nothing in these rules shall 
apply to the notice prescribed by Order 21, Rule 22” [17-8-1961]. 

Rules 19 to 23 (Madhya Pradesh) * r 

Added the following as Rules 19 to 23 : 

“19. Registered address.—Every plaint or original petition shall be accompanied 
by a memorandum giving an address at which service of process may be made on the 
plaintiff or the petitioner. The address shall be within the local limits of the Civil Dis¬ 
trict in which the plaint or original petition is filed or, if an address within such Civil 
District cannot conveniently be given, within the local limits of the Civil District in 
which the party ordinarily resides. 

This address shall be called the “registered address’ and it shall hold good through¬ 
out interlocutory proceedings and appeals and also for a further period of two years from 
the date of final decision for all purposes including those of execution. 


20. Registered address by a party subsequently added as plaintiff or petitioner._ 

Any party subsequently added as plantiff or petitioner shall in like manner file a register¬ 
ed address at the time of applying or consenting to be joined as plaintiff or petitioner. 


21. Consequence of non-filing of registered address.—(1) If the plaintiff or the 
petitioner fails to file a registered address as required by Rule 19 or 20, he shall be 
liable, at the discretion of the Court, to have his suit dismissed or his petition rejected. 

An order under this rule may be passed by the Court suo motu or on the applica¬ 
tion of any party. 


(2) Where a suit is dismissed or a petition rejected under sub-rule (1) the plaintiff 
or the petitioner may apply for an order to set the dismissal or the rejection aside and 
if he files a registered address and satisfies the Court that he was prevented by any 
sufficient cause from filing the registered address at the proper time, the Court shall set 
aside the dismissal or the rejection upon such terms as to costs or otherwise as it thinks 
fit. and shall appoint a day for proceeding with the suit or petition. 


22. Affixing of process and its validity.—Where the plaintiff or the petitioner is 
not found at his registered address and no agent or adult male member of his family on 
whom a process can be served is present, a copy of the process shall be affixed to the 
outer door of the house and such service shall be deemed to be as effectual as if the 
process had been personally served. 


23. Change of registered address.—A plaintiff or petitioner who wishes to change 
his registered address shall file a verified petition and the Court shall direct the amendm 
of the record accordingly. Notice of such petition shall be given to such other parties to 
the suit or proceedings as the Court may deem it necessary to inform” [16-9-1960]. 
Order 7 (Orissa) 


Same as those of Patna except Rules 19, 20 21 and 22 
ment) [7-5-1954]. 

Rules 19 to 22 (Patna) 

Add the following as Rules 19 to 22 : 


of Order 7 (Patna Amend- 


19. Every plaint or original petition shall be accompanied by a statement giving 
. a ^r’ ess at which service of notice, summons or other process may be made on the 
p m or petitioner, and every plaintiff or petitioner subsequently added shall, imme- 
e y on being so added, file a similar statement. 
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20. An address for service filed under die preceding rule shall state the following 

particulars:— _ r 

(1) the name of the street and number of the house (if in a town); 

(2) die name of the town or village; ' 

„ (3) the Post Office; 

(4) die district; and ' , _ 

(5) the munsiff (if in Bihar) or the District Court (if outside Bihar). 

. - . ~ .a- 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be 

liable to have his suit dismissed or his petition rejected by the Court suo motu, or any 

party may apply for an order to that effect, and the Court may make such order as it 
thinks just. 

22. A party who desires to change the address for service given by him as afore¬ 
said shall file a verified petition, and the Court niay direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit as 
the Court may deem it necessary to inform, and may be either served upon the pleaders 
for such parties or be sent to them by registered post, as the Court thjnlcg fit.” 

Rules 19 to 25 (Punjab; Maryana and Chandigarh) 

Add the following as Rules 19 to 25 : 

4 19. Every plaint or original petition shall be accompanied by a proceeding giving 
an address at which service of notice, summons pr other process may be made on the 
plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, immediately on 
being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local 
limits of the District Court within which the suit or petition is filed, or of the District 
Court within which the party ordinarily resides, if within the limits of the territorial 
jurisdiction of the Court of Judicature at Lahore (i. e. Punjab). 

21. Where a plaintiff or petitioner fails to file an address for service, he shall be 

liable to have his suit dismissed or his petition rejected by the Court suo motu or any 
party may apply • for an order to that effect, and the Court may make such order as it 
thinks just. ✓ 

22. Wdiere a party is not found at the address given by him for service and no 
agent or adult male member of his family on whom a notice, summons or other process 
can be served is present, a copy of the notice, summons or other process shall be affixed 
to the outer door of the house. If on the date fixed such party is not present another 
date shall be fixed and a copy of the notice, summons or other process shall be sent to 
the registered address by registered post, and such service shall be deemed to be as 
effectual as if the notice, summons or other process had been personally served. 

23. Where a party engages a pleader, notices, summonses or other processes for 
service on him shall be served in the manner prescribed by O. 3, R. 5, unless the Court 
directs service at the address for service given by the party. 

24. A party who desires to change the address for service given by him as afore¬ 
said shall file a verified petition, and the Court may direct the amendment of the 
record accordingly. Notice of such petition shall be given to such other parties to the 
suit as the Court may deem it necessary to inform, and may be either served upon the 
pleaders for such parties or be sent to them by registered post as the Court thinks fit. 

* ) .* „. t ■ .6X*5|1sH| 

25. Nothing in these rules shall prevent the Court from directing the service of a 
notice, summons or other process in any other manner, if for any reasons, it thinks fit 
to do so". [24-11-1927]; see Act 31 of 1960, S. 32 [1-11-66], - 


[The Code of] Civil Procedure, 1908 


[O 8 R 1 N 1] 281 


Rules 19 to 25 (Rajasthan) 

Add the following as Rules 19 to 25: 

"19. (1) Every plaint or original petition shall be accompanied by a memoran¬ 
dum giving an address at which service of process may be made on the 
plaintiff or petitioner. Plaintiffs or petitioners subsequently added shall, 
immediately on being so added, file a memorandum of this nature. 

(2) This address shall be called the registered address and it shall hold good 
throughout interlocutory proceedings and appeals and also for a further 
period of two years from the date of final decision and for all purposes 
including those of execution. 

, 20* An address for service filed under the preceding rule shall be within the local 
limits of the District Court within which the suit or petition is filed, or of the District 
Court within which the party ordinarily resides, if within the limits of Rajasthan. 


21. (1) Where a plaintiff or petitioner fails to file an address for service, he shall 

be liable to have his suit dismissed or his petition rejected by the Court suo motu or 

any party may apply for an order to that effect, and the Court may make such order as 
it thinks just. 

(2) Where a suit is dismissed or a petition rejected under sub-rule (1) the plaintiff 
or the petitioner may apply for an order to set the dismissal or the rejection aside and 
it he hies a registered address and satisfies the Court that he was prevented by any 
sufficient cause from filing the registered address at the proper time, the Court shall set 
aside the dismissal or the rejection upon such terms as to costs or otherwise as it think« 
nt and shall appoint a day for proceeding with the suit or petition. 

22. Where a party is not found at the address given by him for service and no agent 

or adult male member of his family on whom a process can be served, is present, a copy 

of the process shall be affixed to the outer door of the house. If on the date fixed, such 

party is not present and the process is not declared by the Court under R. 19 of O V 

to have been duly served, another' date shall be fixed and a copy of the process shall 

to rLM registered address by registered post, and such service shaU^deemeJ 
to be as effectual as if the process had been personally served. 

• ri? 3 ' WhCre “ Pa ?’, T gag6S a pleader ' Processes for service on him shall be served 

in the manner prescribed by Order 3, Rule 5, unless the Court directs servicT at the 

address for service given by the party. service at tne 

2 ?‘,i i Vi Party W {?° deslres to 4116 address for service given by him as afore- 

d shall file a verified petition, and the Court may direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit £ 

fbr lh^ "Oh deeD l ^ neCeSSary u to ^orm, and may be either served upon the pleaders 
for such parties or be sent to them by registered post, as the Court thinks fit. 


process 


thinks 


[24-7-1954] 


ORDER Vm 

WRITTEN STATEMENT AND SET-OFF 

r- *• Written statement.—The defendant may, and if so rennircd 

Court, shall, at or before the first hearing or within such time aTth^ 

permit, present a written statement of his defeTce!^ COUlt may 

[1882 an d 1877, S. 110; 1859, S. 120.] 

. . Order 8, Rule 1 

1. Written statement. — (1) The filing of 

Llf ntt r e, li. Stat ? n ? ent by a third person on be- 
Jjfi 1 ot the defendant is not sanctioned by 

460 a>B).‘ *** 1931 ^ 333 (335): 53 


(2) Discretion to file a written statement 
given to the defendant by this rule can be 
exercised at any time before the first hearing 

xJ ^Pt° T° rne / d A ate i, by the Court. 1954-2 
L Jour (Andh) 251 (254) 00 AIR 1945 

All 352 (353): ILR (1945) All 499 (DB) 00 
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Allahabad 


HIGH COURT AN 


I M 


NTS 



The full stop shall be omitted and the following added at the end of the rule 
namely— 

“and shall file with his written statement a list of full documents (whether in his 
possession or power or not) on which he relies as evidence in support of his 
defence" [17-1-1953]. ‘ ^ 

ibay: Dadra and Nagar Haveli® v 

(i) For the title of the order substitute the following:— 

“Written statement. Set-off, Counter-claim and Third Party Procedure". [1-11- 
1966]. 

(ii) For R. 1 substitute the following:— 


1* Written statement.—(1) The defendant may, and if so required by the Court, 
shall within such time as may be specified in this behalf or within such extended time 
as the Court may permit, present a written statement of his defence together with a 
copy thereof for plaintiffs : 

Provided that the first adjournment for filing the written statement shall not ordi¬ 
narily exceed six weeks and no further adjournment shall be granted except for reasons 
to be recorded in writing. 


Order 8, Rule 1 — Note 1 (contd.) 

AIR 1961 Andh Pra 102 (104, 105): BLR 
(1961) 2 Andh Pra 480. 

(3) Failure of defendant t file a written 
statement on day fixed by Court or before 
issues are framed, will not entitle him as 
of right, thereafter, to file it. AIR 1957 All 
283 (284) 00 AIR 1949 Mad 622 (622): ILR 
(1949) Mad 804 (DB).' 

(4) Where the Court requires defendant 
to file a written statement it should grant 
an adjournment for that purpose. ABEl 1930 
Oudh 171 (172): 4 Luck 529. 

(5) The Court cannot forfeit the right of 
a defendant to file a written statement on 
the ground of his failure to file the same 
at or before the first hearing in spite of its 
order to do so. For the reason of the non- 
compliance with its order it can only in 
exercising its discretion to extend time impose 
stricter terms on the defendant. AIR 1961 
Andh Pra 102 (104, 105): ILR (1961) 2 
Andh Pra 480. 

(6) Where the Court after giving time 
twice to the defendant to file nis written 
statement refused his request for further 
time and also to accept the written state¬ 
ment presented subsequently and adjourned 
the case for judgment it was held that the 
Court’ could not be said to have acted arbi¬ 
trarily in exercising its discretion. AIR 1969 
Goa 53 (54). 

(7) Omission to file a written statement 
does not amount to an admission of facts 
stated in plaint. 1954-2 Mad L Jour (Andh) 
251 (254) 00 AIR 1935 Pat 306 (331): 14 
Pat 70 (DB). 

[But see AIR 1961 Pat 152 (154): 1961 
BLJR 478.] 

(6) Court cannot permit substitution in to to 


of one written statement for another already 
filed. AIR 1950 Mad 46 (47). 

(9) A plea in written statement is no evi¬ 
dence in case. AIR 1954 All 221 (222). 

(10) Plea raised in written statement can¬ 
not be used against plaintiff unless there 
exists no dispute on facts. 1965 All LT 677: 
1965 All WR (HC) 367. 

(11) Return to a rule issued in Civil Writ 
case is not a written statement in the nature 
of pleading and has to be made on affidavits 
satisfying requirements of O. 19, R. 3. 1966 
Cur LJ 318 (Punj). 

(12) Scope — Statement under O. 10, 
R. 1 cannot replace written statement — 
Former is for clarifying only those allega¬ 
tions of fact made in the plaint or written 
statement which are not expressly or ‘ by 
necessary implication admitted or denied by 
the parties against whom they are made — 
Admissions in the statement under O. 10. 
R. 1, though conclusive for the purpose of 
the case and can be used against the party 
making an admission, cannot replace other 
pleas taken in the written statement. 1966 
Raj LW 580: ILR (1967) 17 Raj 517. 

2. First hearing, meaning of. — (1) The 
“first hearing" of a suit means the day on 
which the Court goes into pleadings in order 
to understand the contentions of parties. AIR 
1949 All 445 (446) 00 AIR 1939 Nag 110 
(112): ILR (1939) Nag 452. 

(2) In suit in which issues have to be 
framed, the day on which such issues are 
framed is the first hearing of the suit. AIR 
1953 Sau 106 (107) 00 AIR 1926 Mad 347 
(348, 349) 00 AIR 1961 Pat 152 (155): 1961 
BLJR 478. 

(3) Where summons is issued for final dis- 
osal, first day of appearance is date of first 
earing. AIR 1953 Sau 106 (107). 
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(2) Where the defendant bases his defence or claim for set-off or counter-claim upon 
a document in his possession or power, he 'shall produce it in Court along with his 
written statement and shall at the same time deliver the document or a copy thereof to 
he filed with the written statement. 

(3) Where he relies on any other document (either in his possession or power or not) 
as evidence in support of his defence or claim for set-off or counter-claim, he, shall 
enter such documents in a list to be added or annexed to the written statement. 

(4) Where any such document is not in possession or power of the defendant, he 
shall, if possible, state in whose possession or power it is. 

(5) A document which is required to be produced in Court by the defendant with 
his written statement or to be entered in the list to be added or annexed to the written 
statement and which is not produced or entered accordingly, shall not, without the leave 
of the Court, be received in evidence on his behalf at the hearing of the suit. 

(6) Nothing in the foregoing sub-rule of this rule applies to documents produced for 
cross- examina tion of the plaintiff or other defendants or their witnesses or handed over 
to a witness merely to refresh his memory." [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Delhi and Himachal Pradesh 

Same as that of Punjab — See Act 20 of 1966, Ss. 7 and 17. 

Gujarat 

Substitute the following for Rule • 1 :— 

“1. (1) The defendant may, and, if so required by the Court, shall at or before the 
first hearing or within such time as the Court may permit, present written statement of 
his defence : 

Provided that the first adjournment for filing the written statement shall not ordi¬ 
narily exceed four weeks and no further adjournment shall be granted except for the 
reasons to be recorded in writing. [17-8-1961]. 

(2) The defendant shall file with his written statement a list of all documents on 
which he relies as evidence in support of his defence or any claim for set-off and shall 
also produce with his written statement such of che documents on which his defence or 
claim for set-off is based as are in his possession or power. 

(3) A document which ought to be entered in the list referred to in sub-rule (2) or 

produced thereunder but which has not been so entered or produced, shall not without 

the leave of the Court, be received in evidence on the defendant's behalf at the hearing 
of the suit. s 

(4) Nothing in this Rule applies to documents to be used for cross-examination of 
the plaintiff s witnesses or handed to a witness merely to refresh his memory" [17-8- 
1961]. 

Kerala: Laccadive, Minicoy and Amindivi Islands* 

For Rule 1 substitute the following rule, namely :_ 

Written statement.—(1) The defendant may, and if so required by the court shall 

at or before the first hearing or within such time as the Court may permit, present a 

written statement of his defence and with such written statement shall produce in Court 

all documents, in his possession or power on which he bases his defence or anv claim 
tor set-off. 

(2) Where he relies on any other documents as evidence in support of his defence 

or claim for set-off, he shall enter such documents in a list to be added or annexed to 
the written statement. 

lln , (3) A u d ° CU “ ent whi = h ou 8 ht to be produced in Court with the written statement 
tmder sub-rule (1) or to be entered in the list referred to in sub-rule (2). but which has 
ot been so produced or entered accordingly, shall not, without the leave of the Court 
e received in evidence in the defendant’s behalf at the hearing of the suit. 

the n ( lt ) inH£ hiD ®. in ,hiS ri ; Ie aha11 apply to documents produced for cross-examination of 
P tilt S witnesses or handed to a witness merely to refresh his memory.” [9-6-1959]. 

la] See Act 37 of 1956, S. 60 and Reg. 8 of 1965 S. 3. 
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Mysore 

Renumber R. 1 as 1 (1) and add the following as sub-rules (2) and (3)s—- 

“(2) The defendant shall endorse on the written statement or annex thereto a list 
of documents on which it relies, whether in his possession or power or not, as evidence 
in support of his defence or case, and the provisions of sub-rules (2) and (8) of Rule 14 
of Order VII of this Code shall as far as may apply thereto. 

(8) Along with the written statement the defendant shall file into Court an acknow¬ 
ledgment signed by the plaintiff or his pleader in token of having received a copy 
thereof or if no such copy has been so delivered to the plaintiff or bis pleader a copy 
thereof certified to be true by defendant or his pleader which copy shall be furnished 
to the plaintiff or his pleader by the office of the Court” [80-8-1967]. 

Orissa 

Read the existing Rule 1 as Rule 1 (1) and add the following as Rule 1 (2)— 

“(2) The defendant shall file with his written statement a list of all die documents 
(whether or not in his possession or power) on which he relies as evidence in support 
of his defence” [7-5-1954]. 

Punjab and Haryana and Chandigarh<* 

In its application to the Punjab, this rule as amended on 19-6-1939 and 1-9-1953 

reads as follows : 

“1. (1) The defendant may, and if so required by the Court, shall, at or before the 
first hearing or within such time as the Court may permit, present a written statement 
of his defence in duplicate one for the Court and the other for the plaintiff, and with 
such written statement, or if there is no written statement, at the first hearing, shall 
produce in Court all documents in his possession or power on which he bases his defence 
or any claim for set-off. 


(2) Where he relies on any other documents as evidence in support of his defence 
or claim for set-off, he shall enter such documents in a list to be added or annexed to 
the written statement, or where there is no written statement, to be presented at the first 
hearing. If no such list is so annexed or presented, the defendant shall be allowed a 
further period of ten days to file this list of documents. 

(8) A document which ought to be entered in the list referred to in sub-clause (2) 
but which has not been so entered, shall not, without the leave of the Court, be received 
in evidence on the defendant's behalf at the hearing of the suit 

(4) Nothing in this rule shall apply to documents produced for cross-examination of 
plaintiffs witnesses or handed to a witness merely to refresh his memory” [15-6-1939 
and 1-9-1953]. 

[a] See Act 31 of 1966, S. 32 [1-11-66]. 

R. 2. New facts must be specially pleaded.—The defendant must raise by 
his pleading all matters which show the suit not to be maintainable, or that the 
transaction is either void or yoidable in point of law, and all such grounds of 
defence as, if not raised, would be likely to take the opposite party by surprise, or 
would raise issues of fact not arising out of the plaint as, for instance, fraud, limita¬ 
tion, release, payment, performance, or facts showing illegality. 

[R. S. C., O. 19, R. 15. See O. 6, Rr. 4 and 8.] 


ORDER 8, RULE 2 — SYNOPSIS 

1. Scope. 

2. Special defences. 

3. Technical pleas. 

4. Facts showing illegality. 

1. Scope. — (1) The defendant should 
particularise in his defence all points, 
either of fact or of law, which he desires to 
take. ILR (1955) Cut 45 (50) *° AIR 


1967 Andh Pra 202 (206) (DB). (Challenge 
to detention order —<• Plea of mala fides 
must be raised at initial stage.) ° ° AIR 
1967 Cal 390 (398). (Ejectment suit on 
ound of sub-letting —- Sub-tenancies whe- 
er pre-Act or post-Act not stated in 
plaint — Defendant must" raise matter in 
pleadings.) 00 AIR 1965 Raj 132 (139): 1964 
Raj LW 428. (Plea that a contract wasj 
contingent contract has to be pleaded.) ° 
1963 BLJR 486 (488) PO AIR 1961 Madh 
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R. 3. Denial to be specific.—It shall not be sufficient for a defendant in his 
written statement to deny generally the grounds alleged by the plaintiff but the 

defendant must deal specifically with each allegation of fact of which he "does not 
admit the truth, except damages. 

[R. S. C., O. 9, R. 17 .] 

Order 8, Rule 2 — Note 1 (contdU 
(242, 243): 47 All 291 (DB) 00 AIR 1960 
Orissa 119 (121): 26 Cut LT 74 (DB). 

[See also AIR 1967 Cal 390 (399). (Facts 
showing non-maintainability of suit not plead¬ 
ed by defendant — Cannot be pleaded at 
close of trial.) ] 

(10) Where service of notice on defendant 
by plaintiff is foundation of defendant’s lia¬ 
bility, and where no allegation of service of 
such notice is made in plaint p laintiff is not 
relieved from proving service of such notice 
merely because defendant has not raised the 
plea in his written statement but raises it at 
time of argument AIR 1933 Cal 632 (634): 

60 Cal 733 (DB). 

[See also AIR 1967 Cal 390 (397).] 

[See however AIR 1944 Pat 77 (86): 

22 Pat 513 (DB).] 

(11) It is open to defendant to defeat 
plaintiff’s claim by all means in his power 
and the fact that he taken a certain plea 
and fails in it is not a ground in itself for 
an action against him. AIR 1948 East 
Punj 18 (19) (DB). 

(12) The defence must be to the case made 
in the plaint and not to a different case even 
though that is a true case. ILR (1951) 

1 Cal 443 (452). - 

[See also AIR 1965 Orissa 201 (204): 31 
Cut LT 533 (DB).] 

(13) If in his written statement defendant 
raises plea of non-joinder of necessary par¬ 
ties the burden of proof is on him to prove 
that such parties were necessary parties. 

(1967) 71 Cal WN 302 (306). 

(14) The rule refers only to a plea relat¬ 
ing to maintainability of suit and not to one 
for safeguarding a right of appeal in the 
possible event of defendant failing. AIR 
1961 Mad 511 (514): (1962) 1 Mad LJ 65 
(FB). 

(15) Suit for arrears of rent — Defence 
of reduction in rent on ground of landlord’s 
failure to give possession of part of premises 
not raised in trial Court but of suspension 
of rent raised •—* Former defence can be 
raised in revision. AIR 1966 SC 1361 (1363): 

(1966) 3 SCR 458. (It would be inequit¬ 
able to allow plaintiff to recover full rent 
when he has not delivered possession of 
whole of premises. AIR 1960 Cal 348, 

REVERSED.) 

(16) Petition under — Maintainability — 

To be judged on facts, existing at time of 
its presentation —- Addition of party without 
fresh consent in writing — No objection 
raised —- Objections as to maintainability 
of petition cannot be raised subsequently. 

AIR 1962 Orissa 202 (222). (REVERSED 
on another point in AIR 1963 Ori 189.) 

(17) Sale by coparcener with limited inte¬ 
rest — Suit by alienee for declaration ol 


-confirmation — , 

fendant pleading defect in plaintiff’s title 
Not necessary for him to plead further 
about want of legal necessity. AIR 1963 Pat 
277 (281): 1963 BLJR 536 (DB). 

2. Special defences. — (1) In a suit on 
basis of a contract, defenoant may admit 
that he made the contract, "but may v avoid 
the effect of that admission by pleading per¬ 
formance, fraud, release, limitation, etc. AIR 
1955 Pepsu 51 (57): ILR (1954) Patiala 568 
(DB) 00 AIR 1953 Raj 59 (65): ILR (1952) 
2 Raj 919. 

(2) Suit for possession —- Defendant need 
not point out in pleadings defects in plain¬ 
tiff s title but can utilize them in course of 
trial. AIR 1947 Oudh 174 (177): 22 Luck 
164 (DB). 

(3) Defendant may set up invalidity of a 
transaction though he has not avoided it by 
a suit within limitation. f06) 30 Mad 169 
(175 178) (FB). 

(4) Defendant must specifically allege an¬ 
cestral nature of property and his relation¬ 
ship — Mere framing of issues or leading 
evidence not sufficient. AIR 1966 SC 1861 
(1862, 1863): (1962) 1 SCJ 162. 

3. Technical pleas. —. (1) When the State 
deals with a citizen, it should not ordinarily 
rely on technicalities, and if the State is 
satisfied that the case of the citizen is a 
just one, it must act as an honest person 
even though legal defences may be open to 
it AIR 1954 Bom 50 (54): ILR (1953) Bom 
1301 (DB) 00 AIR 1955 Madh B 214 (223): 
ILR (1955) Madh B 306 (DB). 

4. “Facts showing illegality." — (1) A 
plea of illegality of consideration for a bond 
which is subject of suit must be definitely 
pleaded in the written statement The plea 
cannot be raised for first * time in argu¬ 
ments. AIR 1925 Lah 345 (346): 6 Lah 
442. 

(2) The party, denying merely the factum 
of contract and not alleging its unenforcea¬ 
bility in law, must be held Bound by plead¬ 
ings and be precluded from raising legality 
or validity of contract at time of arguments. 
AIR 1954 SC 165 (168, 169): 1954 SCR 
958. (AIR 1952 Pat 393, REVERSED.) 

[See also AIR 1961 Pat 286 (288): 1961 
BLJR 121.] 

(3) A point of law can always be taken 
even if it is not specifically taken in the 
written statement. AlR 1901 Cal 620 (022): 
ILR (1962) 1 Cal 118. (Plea of illegality 
of contract.) 

Order 8, Rule 8 

1. Scope. — (1) Defendant denying al¬ 
legations in plaint must do so clearly and ex¬ 
plicitly. AIR 1952 J & K 29 (30): 11 J and 
K LR 75 00 AIR 1949 Nag 394 (396): ILR 


[The Code of] Civil Procedure, 1908 


[O 8 R 4 N 1] 287 


R. 4. Evasive denial. —Where a defendant denies an allegation of fact in 
the plaint, he must not do so evasively, but answer the point of substance. Thus, 
if it is alleged that he received a certain sum of money, it shall not be sufficient 
to deny that he received that particular amount, but he must deny that he received 
that sum or any part thereof, or else set out how much he received. And if an 
allegation is made with diverse circumstances, it shall not be sufficient to deny 
it along with those circumstances. 

- [R. S. C., O. 19, R. 19.] 


Order 8, Rule 3 — Note 1 (contd.) 

(1949) Nag 478 (DB) 00 AIR 1947 Cal 434 
(436) 00 AIR 1947 Pat 446 (449) (DB) 00 
AIR 1946 PC 59 (61): ELR (1946) Kar (PC) 
24 00 AIR 1964 SC 538 (545, 547): (1964) 
4 SCR 19 00 (1959) 63 Cal WN 253 (255) 
00 AIR 1961 Pat 152 (156): 1961 BLJR 478. 

(2) The rule is not limited to denial alone; 
it includes non-admission as well, so that 
where a defendant pleads that he does not 
admit a particular allegation in the plaint, it 
would be a sufficient traverse. AIR 1927 
All 225 (226) 00 (1909) 4 Ind Cas 318 (318) 
(PC). 

(3) A mere statement in general terms 
that, plaintiff's allegations are “not admit¬ 
ted” will not be enough. AIR 1949 All 173 
(174): ILR (1949) All 414 00 AIR 1949 
Orissa 64 (65): ILR (1949) Cut 281 (DB) 

[See also AIR 1962 Orissa 78 (82): 27 Cut 
LT 266 (DB).] 

(4) A bare denial of adoption set up by 
plaintiff can only amount to a denial of the 
fact of adoption and not a specific denial of 
its validity to do which the defendant must 
plead the specific grounds on which he 
claims !he adoption as invalid. AIR 1953 
Nag 239 (240) (DB). (AIR 1945 Nag 60: 
ILR (19 44) Nag 796, Foil.) 00 AIR 1957 
Madh B 179 (180). 

(5' Specific denial of a mortgage to come 
wiffiin S. 68. Evidence Act must be an un¬ 
ambiguous statement denying its execution. 
Merelv putting plaintiff to proof of truth of 
mortgage cannot amount to any such spe¬ 
cific denial. (1955) 68 Mad LW 417 (417). 

(6) Where a plaintiff based his claim on a 
deed of gift and sought a declaration that 
he had become a shebait on the basis of the 
deed and there was also an issue where the 
deed of gift was valid and where it was 
contended that the defendant did not specifi¬ 
cally plead that the gift deed was invalid 
in his written statement and cdhsequently 
the plaintiff was likely to be taken bv sur¬ 
prise it was held that in view of the declara¬ 
tion prayed for by the plaintiff and the 
issue raised for decision the contention was 
not tenable. AIR 1965 Orissa 201 (204) 
(DB). 

2 “Except damages.” — (1) Defendant 
need not deny the claim to or amount of 

ioomdb) AIR 1917 CaI 269 (272): 43 CaI 

Order 8, Rule 4 

1. Plaint allegations not to be denied 

evasively. — (1) Where in a suit for disso¬ 
lution of partnership the defendant in his 
written statement aomits that he agreed to 


enter into partnership as alleged but adds 
that “the terms of the arrangement between 
himself and the plaintiff were not definitely 
agreed upon as alleged,” it amounts to an 
evasive denial of the fact of partnership and 
is not permissible. AIR 1929 Sind 7 (8) 
(DB). 

(2) Where several circumstances are set 
out in the plaint as constituting the details 
of certain transactions, and the defendant, 
instead of denying the several circumstan¬ 
ces specifically, denies them as a whole using 
almost the precise language of the allegations 
denied, the denial will, as a rule, be consi¬ 
dered evasive. AIR 1929 All 721 (723) (DB) 
00 AIR 1923 Cal 578 (578) (DB). 

(3) An averment in the written statement 
that the plaintiff is put to proof of the docu¬ 
ment being true is dubious and cannot 
amount to a specific denial of the execution 
of the document which alone can bring into 
operation the proviso to S. 68 of the Evi¬ 
dence Act. (1955) 68 Mad LW 417 (417). 

(4) Where the plaintiff, claiming title 
under one S alleged that she died on the 
28th September, 1906, and the defendant 
pleaded that he did not admit that S died 
on the 28th of September, 1906, and that 
the suit was barred by limitation, the denial 
is not evasive. AIR 1924 Mad 838 (839). 

(5) Suit on promissory note — Very vague 

denial of execution by defendant —■ Denial 

not specific — Execution must he taken to 

5?o' e J^ n admitt ed. AIR 1962 Madh Pra 
348 (350): 1962 MPLJ 692 (DB). 

a plaintiffs had precisely and 

definitely given particulars of correspon¬ 
dence (hat passed between the parties, and 
the defendants did not specifically deny 

V, h M P f1f S,ng 7° f -^ he corres P°ndencc. it was 
held their denial was vague and evasive so 

ra L, a 5 tfie correspondence was concerned 
AIR 1964 SC 538 (547): (19G4) 4 SCR 19. 

(7) Where allegations in a particular para- 
graph of the plaint were asserted to be 
whoHv false, held allegations were specifi¬ 
cally denied and that after that denial it was 
thoroughly unnecessary to have again 

(1964) f 30*Cut £x eg 4 a 6a nS W ° rf by WOrA 

(8) General allegations in plaint — Can¬ 
not be said to be admitted because of gene- 

in wri tten statement. AIR 1962 
SC 630 (633): (1961) 2 Lab LT 427 (APR 
1959 Bom 134. REVERSED.) (AER 

(9) Constitution of India, Art 226 ~ 
Petitioner making certain statement in his 
affidavit — A vague reply in counter-affida¬ 
vit to the effect that there is nothing on 
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R. 5. Specific denial.—Every allegation of fact in the plaint^ if not denied 
specifically or by necessary implication, or stated to be not admitted in the plead¬ 
ing of the defendant, shall be taken to be admitted except as against a person 
under disability : " 

Provided that the Court may in its discretion require any fact so admitted to 
be proved otherwise than by such admission. 

[R. S. C., O. 19, R. 13.] 


Order 8, Rule 4 — Note 1 (contd.) 
record to show that the statement of the 
petitioner is correct will not amount to a 
denial of the facts alleged in that statement. 
AIR 1962 Orissa 78 (82): 27 Cut LT 260 
(OB). 


ORDER 8, RULE 5 — SYNOPSIS 

1. Scope. 

2. Facts not denied specifically will bo 

taken as admitted. 



4. 

5. 

6 . 


“Except as against a person under dis¬ 
ability.” 

Admission if binds co-defendants. 

Court may require the facts so admit¬ 
ted to be proved. 

Rule does not apply where no written 
statement is filed. 


1. Scope. — (1) A general denial cannot 
mean a denial by implication. AIR 1925 
Mad 950 (957, 958) (DB). 

(2) An express denial or an allegation in a 
statement or claim is called a traverse and 
when the matter is within the knowledge 
of the defendant he generally denies an y 
statement which he disputes by usually stat¬ 
ing that he does not admit it. AIR 1956 
Nag 27 (31): ILR (1954) Nag 935. 

[See also AIR 1964 Raj 39 (40): .1964 
Raj LW 196. (Defendant not only denying 
execution but requiring plaintiff to prove 
due execution of gift deed which included 
attestation — This was specific denial.) ] 

(3) The rule permits the traversal of a 
statement in the plaint by saying that it is 
not admitted. AIR 1934 Mad 579 (579). 
(AIR 1924 Mad 838. Followed.) 

(4) A refusal to admit must be stated, 
specifically. AIR 1925 Mad 950 (957) (DB). 

[See also AIR 1965 Manipur 38 (39).] 

(5) Every allegation of fact in the plaint 
will be deemed to be admitted, if in the 
written statement it is neither specifically 
denied nor specifically stated to be not ad¬ 
mitted. AIR 1958 Pat 430 (432): 36 Pat 
1123 (FB). (Valuation in plaint.) 00 AIR 
1955 All 573 (575) (DB) 00 AIR 1955 Mad 
555 (557) 00 AIR 1966 SC 292 (294): (1960) 
2 SCJ 290 00 AIR 1964 SC 538 (545, 547): 
(1964) 4 SCR 19. (Evasive or vague denial 
of facts in written statement —- Such facts 
may be taken to have been admitted.) 09 
AIR 1961 Cal 92 (92, 93) (FB) 00 1967 
All LJ 369 (370) 00 1966 Ker LJ 1076 
(1079): 1967 Ker LT 790 00 AIR 1965 All 
527 (530): 1965 All LT 432 (DB) 00 (1964) 
1 Andh LT 326 (330): (1964) 2 Andh WR 95 
(97) 00 AIR 1964 Pat 348 (350): 1964 BLJR 
19 (DB) 00 AIR 1964 Pat 2 (9). (Reversed on 


another point in AIR 1965 SC 282.) °* AIR 
1964 Punj 117 (119): 65 Punj LR 567 (DB). 
00 AIR 1963 Madh Pra 15 (16): 1963 Jab 
LJ 113 00 1963 MPLJ 157 (159, 160): 
1963 Jab LJ 805 (DB) 96 AIR 1963 Orissa 
54 (55): 28 Cut LT 331 (DB). (Case of 
notice under S. 142, Railways Act (1890).) 
00 AIR 1962 Madh Pra 348 (350): 1962 
MPLJ 692 1960 Ker LJ 472 (474): 1960 

Ker LT 348. (Where a defendant simply 
puts the plaintiff to proof of the several 
allegations in the plaint, he will be deemed 
to have admitted the facts alleged in the 
plaint) 00 AIR 1959 Raj 291 (292): 1959 
Raj LW 19 00 AIR 1959 Raj 24 (27): 1959 
Raj LW 102 •• AIR 1965 Pat 311 (813, 
814) (DB). (Case of determining monthly 
tenancy.) 

[See AIR 1963 Orissa 183 (135). (Asser¬ 
tion in plaint that plaintiff was 20 years old 
on date of suit not challenged in written 
statement —r Held, on the bare assertion in 
the plaint not challenged in the written 
statement it was open to the appellate Court 
in second appeal to record a finding that 

S lain tiff was 20 years old on the date of 
le suit.) 00 AIR 1959 Pat 102 (106): 1958 
Pat LR 194 (DB). (Statement in proposal 
not challenged by insurance company in its 
written statement — No evidence to prove 
or disprove statement admissible.) ] 

[See also AIR 1968 Delhi 68 (73) (DB) 
00 AIR 1965 Pat 311 (314) (DB) 00 (1962) 
All LJ 1035 (1036). (Transfer of Property 
Act (1882), S. 108 (1) — Portion of premises 
taken out of tenant’s possession with nis con¬ 
sent — Possession restored —- Plea of sus¬ 
pension of rent not raised in written state¬ 
ment — Doctrine of suspension of rent held 
did not apply.) ] 

(6) Petition under Art. 220 of the Consti¬ 
tution —- Opposite party who fails to tra¬ 
verse the averments made in the petition can 
be held to have admitted the averments. 
AIR 1950'Nag 27 (31): ILR (1954) Nag 935 
00 AIR 1969 Orissa 80 (85): ILR (1968) 
Cut 587 (DB) 00 (1967) 69 Punj LR 890 
(894) 00 AIR 1963 Bom 121 (132): 65 Bom 
LR 65 (DB). 

(7) The principle of die rule does not ap¬ 
ply to allegations in the written statement. 
AIR 1948 Nag 127 (130): ILR (1947) Nag 
802 00 AIR 1937 Pat 428 (429). 

[See however AIR 1941 Nag 177 (177): 
ILR (1942) Nag 456 00 AIR 1938 Nag 163 
(164): ILR (1938) Nag 469 (DB).] 

(8)_ This rule does not apply where the al¬ 
legation in the plaint itself is vague and in¬ 
conclusive. AIR 1937 Sind 11 (12): SO Sind 
LR 345 (DB) 00 1908 BLJR 847. (Deter- 
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Order 8, Buie 5 — Note 1 (contd.) 
mination of tenancy by such notice also not 
alleged in plaint —• Tenant in written state¬ 
ment merely stating to have replied to 
notice — Held such statement was no ad¬ 
mission of determination of tenancy and of 
service of notice as required by S. 100 of 
T. P. Act.) 00 AIR 1961 Pat 152 (156): 
1961 BLJR 478. 

(9) Defendant is ordinarily under no obli¬ 
gation to traverse in its written statement 
mat which is not pleaded in the plaint. 
AIR 1967 Cal 390 (398) 00 AIR 1965 Orissa 
201 (204): 31 Cut LT 533 (DB). 

(10) In the absence of an allegation in 

S laint in relation to a gift deed it cannot be 
eemed that die defendant by pleading that 
the gift deed was bogus had impliedly ad¬ 
mitted the execution of that deed. AIR 1953 
Nag 339 (340): ILR (1953) Nag 507 (DB). 

(11) The principle of this rule may be 
applied to a judgment-debtor on whom a 
notice of application for execution of a 
decree containing an allegation of fact is 
served. AIR 1930 All 21 (32. 33): 58 All 
313 (FB). 

(12) If the plaintiff does not specify 
grounds of relief in plaint, defendant is not 
bound to plead on them. 68 Bom LR 891 
(897). 

(13) Provisions of Rule cannot be extend¬ 
ed to show cause petition filed by defen¬ 
dant in reply to application for injunction 
filed by plaintiff against defendant. 1968 
Lab IC 1487 (Pat). 

(14) Rule of implied admission bv non¬ 
traverse —r Not strictly applied to pleadings 
in India —- Facts can be proved by other 
evidence —- Loses much of its rigour and 
stringency in writ proceedings though one 
cannot deny its existence. AIR 1964 Punf 
15 (19). (Rule of implied admission.) 09 AIR 
1960 Cal 605 (609). (Admission of aver¬ 
ments in para 15 of the plaint — Denial 
of each averment in para 16 of the plaint 
—- Plaintiff claiming decree on the basis of 
admission in para 45 —- Held, if plaintiff 
wishes to rely on admissions in pleadings 
the admission is to be taken in its entirety.) 

2. Facts not denied specifically will be 
taken as admitted. — (1) The effect of this 
rule is to relieve plaintiff from the obliga¬ 
tion of proving such allegations in his plaint 
^ r5 e ne ^ er specifically denied nor stated 
to be not admitted in written statement. 
AIR 1955 Assam 102 (104) (DB) 00 AIR 

479 (481) (DB) 00 (1957) 61 Cal 
WN i 70 (173) °° 1957 ' Ker LT 925 (926) 
° AIR 1955 Mad 555 (557). 

(2) Suit for ejectment of tenant from land 
alleged to be ‘old waste' under Madras 
Estates Land Act, 1908 —► Non-traverse by 
defendant —- Defendant cannot afterwards 
SJ®*® the land is not ‘old waste' AIR 

1919 Mad 927 (927): 42 Mad 315 (DB). 

(3) Plea that defendant does not admit 
■ny of the allegations in plaint except such 

IVol. 3.] 3 A. M. 19 


as have been expressly admitted and that 
he puts the plaintiff to the proof of allega¬ 
tions not so admitted is not a sufficient de¬ 
nial. Every allegation so denied wall be 
deemed to have been admitted. AIR 1955 
Vindh Pra 24 (27) 00 AIR 1925 Mad 950 
(957) (DB) 00 (1965) 2 Com LJ 145 (149, 
150): 70 Cal WN 399. (The words ‘not ad¬ 
mitted' is no denial. The words ‘no know¬ 
ledge' are worse than ‘not admitted’. Where 
an allegation of fact need be specifically de¬ 
nied, a bare denial does not serve any pur¬ 
pose.) 

(4) A plea in a written statement that a 
particular allegation in plaint is not admit¬ 
ted is a sufficient denial so as to put plain¬ 
tiff to proof thereof. AIR 1933 All 521 (522): 
55 All 700 00 AIR 1934 Mad 579 (579) .°° 
(I960) 2 Andh LT 416 (422). (Possible de¬ 
fects in title need not be pleaded — When 
such defects manifest themselves, defen¬ 
dant could avail of them.) 09 AIR 1963 
Madh Pra 230 (231): 1961 MPLJ 135. (Al¬ 
legation stated to be not admitted —- No im¬ 
plied adm is sion.) 00 AIR 1961 Pat 152 (150): 
1961 BLJR 478. 

(5) A plea which denies the fact and in 
the alternative alleges illegality cannot be 
said to amount to an admission of the fact. 
AIR 1954 Sau 8 (11). 

(6) A denial of knowledge of a particular 

fact is not a denial of the fact and has not 
the effect of putting the fact in issue. ILR 
(1954) Mys 340 (343) AIR 1967 SC 109 

(111): (1966) Supp SCR 280 00 1963 Cur 
LJ 559: ILR (1964) 1 Punj 602 (603) •• 
AIR 1959 Madh Pra 305 (308): 1959 MPLJ 
605 (DB). 

[See also AIR 1962 Orissa 78 (82): 27 
Cut LT 268 (DB).] 

(7) Where a plaintiff suing as a curator of 
the estate of a deceased person stated in the 
plaint that he was authorised by the Court 
to sue, and the defendant stated in reply 
that those allegations were not known to 
him, it was held that it was not open to 
hma to raise again the question of the plain¬ 
ts* s authority to sue. AIR 1931 All 423 
(424) (DB). 

(8) As to the effect of admissions made in 
the written statement, see the under-men- 
tioned cases. AIR 1941 Bom 144 (145) 

1941 Nag 95 (96) (DB) °°AIR 
1940 Cal 393 (394). 

. Though the rule requires the plead¬ 
ing of a defendant to be precise, plaintiff 
cannot make a grievance of that at the close 
of a case when he was aware what the case 
of the defendant reallv was, and was not 
taJcen by surprise by the want of nrecisinn 
AIR 1945 Sind 177 (182): ILR aSSasS 


(10) An admission in a pleading must be 
taken as a whole What applies to an 
admission in the pleading would not apply 

A-r^ ta ,^ en i^ made b y a witness in evidence 
£P* R 1965 t S £ ( 494 > : < 1964 ) 7 SCR 267: 

?309 B ?io) L Axnf 81 ^ 1967 Cal 294 
(309, 310). (Where a written statement 
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Order 8, Rule 5 — Note 2 (contd.) 
tains admission of mortgage but also allega¬ 
tion about illegality of mortgage because of 
it violating Defence of India Rules the ad¬ 
mission should be accepted as a whole or 
left altogether.) 


(11) A conditional admission in a plead¬ 
ing cannot be dissected as to accept a part 
and reject the rest. It must be either accept¬ 
ed subject to conditions or not accepted at 
all. Where there is an unqualified admis¬ 
sion of a claim a decree can be given on its 
basis. 1965 Raj LW 523: ELR (1965) 15 Raj 
1023 (1030, 1033). 

(12) Suit for eviction — Landlord giving 
notice to tenant asking him to quit and to 
deliver possession by end of month — Notice 

g iving ^ more than 15 days' time — Notice 
y registered post —* Tenant claiming to have 
received notice on much later date — 
Plaint clearly stating cause of action to have 
arisen on date of notice — Such facts not 
specifically denied in written statement — 
Notice held was in accordance with S. 106 
T. P. Act and valid. AIR 1969 Pat 257 
(264) (DB). 


3. Except as against a person under 

disability.” — (1) The rule of admission by 
non-denial does not apply where defendant 
is a person under disability such as a minor. 
AIR 1923 Mad 114 (115) (DB) 00 ELR (1969) 
1 Punj 602 (603) 00 AIR 1961 Pat 152 

(156): 1961 BLJR 478. 

(2) If at the time of the framing of issues 
or at the trial, the person representing a 
minor defendant admits certain allegations 
of fact it cannot be said that this rule in 
any way affects such admissions. AIR 1919 
Mad 698 (698) (DB) •• AIR 1936 Pat 428 
(429) 00 ILR (1964) 1 Punj 602 (603): 1963 
Cur LJ 559. 

4. Admission, if binds co-defendants. — 
(1) As to whether and when an admission 
made by a defendant in his written state¬ 
ment will bind co-defendants, see the under¬ 
mentioned cases. ELR (1951) 1 Raj 705 (707) 
00 AIR 1943 Cal 319 (330): ILR (1943) 1 
Cal 274 (DB) 00 (1875) 2 Ind App 113 
(125): 15 Beng LR 10 (PC) 00 AIR 1928 
Lah 769 (770, 771) (DB). 


5. Court may require the facts so admit¬ 
ted to be proved. — (1) The proviso to this 
rule makes it clear that failure of defendant 
to deny allegations in plaint does not neces¬ 
sarily amount to proof and that the Court 
can, in its discretion, require proof of such 
allegations. ELR (1954) Mys 340 (343) 00 
AIR 1941 Nag 95 (96) (DB) 00 AIR 1914 
Cal 842 (842, 843) (DB) 00 AIR 1924 All 
180 (182): 46 All 55 00 AIR 1964 SC 538 
(545, 547) 00 AIR 1966 Pat 75 (80) (DB) 
00 AIR 1962 Pat 319 (321, 322) 00 AIR 

1961 Madh Pra 127 (133, 134): 1961 MPLT 
1361 (DB) 00 AIR 1961 Pat 152 (156) ° 4 
AIR 1959 Bom 414 (419, 420): 61 Bom LR 
333 (DB). (Plaintiff in New York — Proof 
was dispensed with.) 

[See AIR 1958 SC 886 (895).] 


.«L« e0 mSfer°, AIR 1964 Madh Tra 62 (68, 69): 
1963 MPLJ 891. (General allegations in 
plaint denied in general manner — Amounts 
to proper denial within O. 8, R. 5.)] 

(2) The discretion under the proviso must 
be exercised by a Court having regard to 
the justice of a cause with particular refer- 
ence to the nature of the parties, the stan¬ 
dard of drafting obtaining in locality and 
the traditions and conventions of a Court 
wherein such pleadings are filed AIR 1964 
SC 538 (545, 547). 

(3) In the matter of mofussil pleadings 


547). 

(4) In construing pleading drafted by 
trained lawyers die proviso can be invoked 
only in exceptional circumstances to prevent 
obvious injustice to the party. AIR 1964 SC 
538 (545, 547). 

(5) The discretion should be exercised 
where the Court suspects that the admission 
is made collusively, or to avoid a rule of 
gublic policy. AER 1920 - Mad 588 (589) 

(6) Where the defendant's failure to deny 
the allegation is due to ambiguous and un¬ 
satisfactory assertions in the plaint Court 
may in its discretion require proof. AIR 
1924 All 150 (152): 45 AlJ 571 (DB). *; 

(7) Where defendant is taken by surprise 
or misunderstands plaint Court should exer¬ 
cise its discretion. AIR 1923 Mad 114 (115) 
(DB). 

(8) The discretion should usually be exer¬ 
cised by the Court of first instance. AIR 
1920 Mad 588 (589) (DB). 

(9) The proviso should not generally be 
used to support a plea of limitation as there 
are no equities in favour of a person who 
gjeads limitation. AIR 1947 Pat 275 (276) 

(10) In divorce cases as in other civil 
proceedings, it is not correct to say that the 
Court could in no circumstances base its 
decision on admission of parties. The rule 
that in divorce cases the Court usually does 
not decide merely on the basis of the admis¬ 
sion in pleadings of the parties is a rule of 
Prudence and not a requirement of law* 
Where there is no room for supposing that 
parties are colluding, there is no reason why 
admission of parties should not be treated as 
evidence just as they are treated in other 
civil proceedings. AIR 1965 SC 364 (370, 
371): (1964) 7 SCR 267. (Case under Hindu 
Marriage Act (1955), S. 12 (1) (d). AIR 
1960 Bom 17, REVERSED.) 

6. Rule does not apply where no written 
statement is filed. — (1) Rule is not intend¬ 
ed to apply to a case where the defendant 
has not put in a written statement. A 
Court is not justified in passing a decree on 
no evidence where defendant does not file a 
written statement. 1954-2 Mad L Jour 
(Andh) 251 (254) 00 AIR 1917 Cal 269 (272, 
274): 43 Cal 1001 (SB) •• AIR 1968 Madh 
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R. 6. Par tic ula r s of set-off to be giv e n in writt e n st a tement. —(1) Where in a 
suit for the recovery of money the defendant claims to set-off against the plaintiff's 
de mand any ascertained sum of money legally recoverable by him from the plain¬ 
tiff, not exceeding the pecuniary limits of the jurisdiction of the Court, and both 
parties fill the same character as they fill in the plaintiff*s suit, the defendant may, 
at the first hearing of the suit, but not afterwards unless permitted by the Court, 
present a written statement containing -the particulars of the debt sought to be 
set-off. 

(2) Effect of set-off.—The written statement shall have the same effect as a 
plaint in a cross-suit so as to enable the Court to pronounce a final judgment in 
respect both of the original claim and of the set-off; but this shall not affect the 
lien, upon the amount decreed, of any pleader in respect of th^ costs payable to 
him under the decree. 

(3) The rules relating to a written statement by a defendant apply to a written 
statement in answer to a claim of set-off. 


ILLUSTRATIONS 

(a) A bequeaths Rs 2,000 to B and appoints C his executor and residuary legatee. 
B dies and D takes out administration to B’s effects. C pays Rs. 1,000 as surety for D; 
then D sues C for the legacy. C cannot set-off the debt of Rs. 1,000 against the legacy, 
for neither C nor D fills the same character with respect to the legacy as they fill with 
respect to the payment of the Rs. 1,000. 

(b) A dies intestate and in debt to B. C takes out administration to A's effects 

B buys part of the effects from C. In a suit for the purchase-money by C against B, the 
latter cannot set off the debt against the price, for C fills two different characters, one 

as the vendor to B, in which he sues B, and the other as representative to A. 

(c) A sues B on a bill of exchange. B alleges that A has wrongfully neglected to 

insure B's goods and is liable to him in compensation which he claims to set-off. The 

amount not being ascertained cannot be set-off. 


Order 8, Rule 5 —- Note 6 (contd.) 

Pra 185 (180, 187): 1968 MPLJ 325 •• 
AIR 1962 Pat 319 (321, 322): 1962 BLJR 
549 (DB) po AIR 1901 Pat 152 (156): 1961 
BLJR 478. 

[But see AIR 1930 Bom 285 (285, 280): 
60 Bom 788 (DB).] 

ORDER 8, RULE 6 — SYNOPSIS 

1. Scope and applicability,. 

2. Suit must be for recovery of money. 

3. “Any ascertained sum of money.** 

4. Equitable set-off. 

5. “Legally recoverable by him from the 
' plaintiff.** 

6. Separate debt not to be set off against 

joint debt. 

7. “Not exceeding the pecuniary limits of 

the jurisdiction of the Court,** 

8. Both parties must fill the same 

ter. 

9. Effect of not claiming set-off. 

10. Counter-claim. 

11. Solicitor’s lien for costs. 

12. Advocate’s or pleader’s lien for costs. 

13. Appeal. 

14. Court-fee. 


Scope 


lowing 


(1) Suit must be for recovery of money. 

(2) Defendant's claim must be for an 
ascertained sum of money. 

(3) It must be legally recoverable. 

(4) Both parties must fill same character 
as they fill in plaintiff*s suit. 

(5) The sum c la im ed by way of set-off 
should not exceed the pecuniary limits of 
jurisdiction of Court AIR 1941 All 278 
(279): DJI (1941) All 415 00 AIR 1931 Nag 
12 (13) 00 AIR 1920 Mad 819 (820, 821): 
^ Mad 873 (DB) °° AIR 1932 Bom 617 
(618). 

(2) Liquidation proceedings of banking 
company — Debtor filing affidavit claiming 
dues from company _ Affidavit is not set 
ott and is not liable to Court-fee. AIR 1959 
Ker 11 (11): 1958 Ker LT 749. 

(3) A defendant can claim as set-off a sum 
for which he has already obtained a decree 
against the plaintiff. AIR 1939 Bom 380 
(388). 

(4) A decree can be passed in favour of 
a defendant pleading a set-off as he is in 
the position of a plaintiff as regards a set-off 
pleaded by him in respect of the balance 
claimed by him. AIR 1942 Cal 559 (561 h 
ILR (1942) 2 Cal 485 (DB) •• AIR 1942 
H ad A ^°£81 ): IUR (1942) Mad 836 (DB) 

AIR 1934 All 543 (545): 56 All 912 

\UB). 

,<?>. The defendant is not to be deprived 
ot his claim for a set-off, by reason of fail- 
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(a; A sues B on a bill or exchange for Rs. 500* B holds a judgment against A for 
Rs. 1,000. The : two c laims being, both definite pecuniary.demands may be set-off. 

(e) A sues B for compensation on. account of trespass. B holds a promissory note for 

Rs. 1,000 from A and claims to set-off that amount against any sum that A may recover 

m the suit B may do so, for, as soon as A recovers, both sums are definite pecuniary 
demands. 

(f) A and B sue C for Rs. 1,000. C cannot set-off a debt due to hjm by A alone. 

(g) A sues B and C for Rs. 1,000. B cannot set off a debt due to him alone l>y A. 

(h) A owes the partnership firm of B and G Rs. 1,000. B dies, leaving C surviving. 

A sues G for a debt of Rs. 1,500 due in his separate character. G may set-off the debt 
of Rs. 1,000. * - i ss2T * . d i 

[1882 and 1877. S. Ill; 1859. S. 121; R. S. C.. O. 19, R. 3; See Q. 20, R. 18J 

HIGH COURT AMENDMENTS „L. /I u 

Mysore 

hi R. 0, convert the full stop at the end of sub-rule (1) into a comma and add the 
following thereafter;— 

and the provisions of Rules 14 to 18 of Order VU of this Code shall, mutatis 
mu tandis , apply to a defendant nlfljming set-off as if he were a plaintiff** 
[30-3-1967]. .. ' x u 

Orissa ' ,c ‘ 1 ' • 

Same as that of Patna. 


Add the following words to sub-rule (1): • , 

and the provisions of O. 7, Rr. 14 to 18 shall, mutatis mutandis, apply to a 
defendant claiming set-off as if he were a p laintiff .” 

trial Court—.It cannot be pleaded in appeal.) 
(Amendment of pleading to introduce claim 
of set-off —- Delay in making amendment 
cannot be allowed.) 

[See AIR 1967 Pat 380 (388) (DB).] 

[See however AIR 1952 Pat 73 (75): 80 
Pat 1101 (DB).] 

(11) Where no issues are framed on the 
plea and no application is made by defen¬ 
dant therefor, it is not open to him to raise 
it in appeal. (1886) 13 Gal .124 (135); 13 
Ind App 48 (PC). 

(12) A defendant who has failed to claim 
a set-off before decree in a suit cannot 
claim it in execution proceedings. AIR 1924 
Oudh 434 (435): 27 Oudh Cas 248. 


Order 8, Rule 6 — Note 1 (contd.) 

ure of plaintiff to substantiate his nlnim. 

(1951) 88 Cal L Jour 90 (98). 

(6) Even where the suit is withdrawn, the 

defendant is entitled to have his claim of 
set-off adjudicated upon and he could be 
given a decree on basis of the set-off. AIR 
1941 Nag 258 (260).' - 1 

(7) No Court can entertain a plea of set¬ 
off if the nature of the set-off is such that 
if a separate suit were brought in respect 
of it, the Court could not have jurisdiction 
to try such suit. AIR 1956 Pat 199 (200) 
°° AIR 1954 Pat 439 (441); 33 Pat 52 (DB). 

(8) It is not necessary that Court should 
have territorial jurisdiction over subject- 
matter of claim of set-off, if a separate suit 
is brought in respect of it. AIR 1932 Bom 
017 (618). 

(9) The right of set-off being a ground of 
defence must be pleaded as part of written 
statement. AIR 1951 Mad 7o3 (786): ELR 
(1952) Mad 60. 

(10) Defendant not specifically pleading a 
set-off in his written statement —. Court 
may decline to allow same to be set up 
subsequently. AIR 1927 Lah 431 (432) 00 
AIR 1915 Mad 242 (243) (DB) 00 AIR 1965 
All 266 (267). (Suit for recovery of rent — 
Tenant pleading that landlord owed price 
of goods purchased from him —. Neither set¬ 
off nor Counter claim pleaded —• No inter¬ 
ference in second appeal.) ®° AIR 1959 
Madh Pra 222 (223, 224): 1959 MPLJ 327 
(DB). (Defendant failing to plead set-off in 


(13) Defendant stating in written state¬ 
ment that he will file a separate suit in res¬ 
pect of his claim — He is not precluded 
from proving a set-off afterwards on getting 
written statement amended. AIR 1925 Mad 
228 (229) (DB). 

(14) Withdrawal of claim to set-off with¬ 

out leave of Court —. A subsequent suit for 
amount of claim is barred under O. 23, R. h 
AIR 1940 Mad 470 (471, 472): DLR (1947) 
Mad 18 (DB). ' 

(15) Court has no option to refuse to ad¬ 
judicate a plea of set-off falling under this 
rule. AIR 1920 Mad 142 (143) ** AIR 1903 
Pat 145 (140). 

(16) Where a plaintiff in a suit'deducted 
a sum of money due from him to defendant 
with a view to bring the suit within jj*™ 5 ; 
diction of Small Cause Court, it was held 
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Order 8, Rule 6 — Note 1 (contd.) 
that the procedure was illegal and that plain¬ 
tiff could not enforce a set-off on defendant. 
(1894) 21 Cal 419 (426, 427) (SB) 00 AIR 
1925 Sind 319 (320) (DB). 

(17) Claim in suit for wrongful deductions 

from plaintiff’s bill for supply of goods by 
defendant for alleged loss incurred by him 
in other supplies *—r Both supplies arising 
out of one contract for supply of goods —• 
Not a case of set-off but of adjustment—R. 6 
does not apply. AIR 1963 Orissa 174 (179): 
ILR (1963) Cut 372 (DB) •• AIR 1967 Pat 
358 (860). (Tenant-defendant clearly plead¬ 
ing mat die amount which he had paid to 
his landlord-plaintiff was specifically towards 
rent of die nouse and therefore no dues 
were outstanding — It is clearly a plea of 
adjustment and not of set-off.) 00 AIR 1966 
Raj 177 (178): 1965 Raj LW 465. (Adjust 
ment and set-off —• Difference indicated.) 
00 AIR 1964 Madh Pra 231 (232): 1964 

MPLJ 527. (Plea of adjustment —-No court- 
fee is payable.) 

(18) Right to claim set-off is not affected 
by provisions of Companies Act. AIR 1960 
Assam 191 (198): (1961) 31 Com Cas 91 
(DB). 

2. Suit must be for recovery of money. — 

(1) The first essential condition for claiming 
a set-off is that the suit must be one for 
recovery of money. AIR 1956 Punj 190 




(2) No matter what the title may be, no 
matter whether such title arises ex delicto 
or ex contractu, so long as the relief sought 
is to recover money, it is a suit for money, 
and a set-off can be pleaded therein. (1888) 

10 All 587 (598, 599) (DB). 

(3) A suit on a negotiable instrument is a 
suit for money. AIR 1931 Nag 12 (13). 


(4) A suit for dissolution of a 
for an account is not a suit 


partnership 
for money. 


if there is also prayer for payment of such 
balance as may be found due, it would be 
one for payment of money.) 

(5) A suit .on a mortgage for payment of 
money and in default thereof for the sale 
of mortgaged property is a suit for the re¬ 
covery of money. AIR 1933 Rang 13 (14). 

(6) A suit to enofrce a mortgage under 

which the right to a personal decree is bar¬ 
red is not a suit for money. (1904) 8 Cal 
WN 174 (177) (DB). ' 

(7) A suit for redemption pure and sim- 
„P ot a suit for recovery of money. AIR 

1952 Pat 73 (75, 76): 30 Pat 1161 (DB). 

(8) A suit for ejectment of tenant on 
ground that he had not paid rent for certain 
months without adding any claim for re¬ 
covery of a sum of money as arrears is not 
a suit for money. AIR 1956 Punj 190 (192). 

a 3 \.“ Any ^certained sum of money.”— (1) 
An ascertained sum of money” means a 
of money of which the amount is fixed 
ana Known; it does not necessarily mean a 


sum admitted by the other side or decreed 
by Court; the words are used in contra¬ 
distinction to unliquidated damages. AIR 
1953 Hyd 186 (187): ILR (1952) Hyd 1041 
(DB) 00 AIR 1943 Oudh 17 (20): 18 Luck 
327 (DB) 00 AIR 1940 Nag 177 (177): ILR 
(1941) Nag 753 00 AIR 1959 Ker 352 (353): 
1958 Ker LT 922. 

(2) Mere fact that an arithmetical calcu¬ 
lation is necessary to arrive at the total sum 
cannot render such total an unascertained 
sum of money. (1904) 2 Low Bur Rule 186 
(187, 189) (FB). 

(8) Suit by a landlord against tenant for 
rent — Claim for set-off of commission of 
three per cent, on collections made by him 
on behalf of landlord, is one for an as¬ 
certained - sum of money. AIR 1916 Pat 
84 (84). 

(4) Claim for unascertained damages can¬ 
not be pleaded by way of set off — Valua¬ 
tion put by defendant on damages does not 
make it a claim for ascertained sum. (1951) 
88 Cal L Jour 90 (96). 

[See also AIR 1964 Mad 108 (110): (1965) 
2 Lab LJ 50 (DB).] 

(5) Rule does not apply where the amount 
can be ascertained only on taking accounts 
or by determining quantum of share due 
to defendant. AIR 1940 Nag 177 (178): 
ILR (1941) Nag 753 00 AIR 1931 Cal 23 
(24): 57 Cal 855 00 AIR 1917 Pat 533 (535): 
2 Pat L Jour 451 (DB). (Quantum of share 
in fees claimed by way of set off not deter¬ 
mined.) 

4. Equitable set-off.— (1) The rule does 
not take away from parties any right to 
set off which they would have had indepen¬ 
dently of the Code. AIR 1954 Trav-Co 
243 (245): ILR 7l953) Trav-Co 1161: 1954 
gj L Jour 642 (FB) 00 AIR 1956 Pat 199 
( 200 ). 

(2) In cases of mutual debits and credits, 
in cases where cross-demands arise out 

of the same transaction, or, are so connected 
in their nature and circumstances as to make 
it inequitable that the plaintiff should re¬ 
cover and the defendant driven to a cross 
suit Courts of Equity in England have 
allowed n plea of sfet -off even though the 
amount may be unascertained. This set-off 
is known as an equitable set-off and such 
a right is recognized in this country also 
i rom . t “ e Provisions of this rule. AIR 
1956 Pat 199 (200) 00 AIR 1953 Hyd 186 
(187): ELR (1952) Hyd 1041 (DB) 00 AIR 
JSWK3 153 (154, 155): 17 Oudh Cas 

Guj 822 3 4 GUJ ^ 926 (928): ILR (1963) 

(3) Id case of legal set-off Court is bound 
to entertain and- adjudicate upon the plea 
when raised. AIR 1956 Pat 199 (200) °® 

tofl (DB). Hyd 186 (187): ILR (1952) Hyd 

(4) Euqitable set-off cannot be claimed as 
a matter of right. AIR 1956 Pat 199 (200) 

H y d A ^41 1 % 3 B, Hyd 186 <187): U ^ 
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(5) Court has a discretion to adjudicate 
upon a plea of equitable set-off in same suit 
or to order it to be dealt with in a separate 
•uit AIR 1956 Pat 199 (200) °° AIR 1953 
Hyd 186 (187): ILR (1952) Hyd 1041 (DB) 

1961 MPLJ 272 (273): 1961 Jab LJ 

(6) Where a Court thinks that the investi¬ 
gation into the claim of equitable set-off 
will cause great delay, it may refuse to 
allow it or may order the enquiry to pro¬ 
ceed on such terms as it thinks fit AIR 

1951 Hyd 57 (59): ILR (1951) Hyd 632 

(Cal) 1913) 21 ^ GaS 716 (718, 7191 

(7) In a legal set-off, amount claimed is 
an ascertained sum of money which is legal¬ 
ly recoverable, while in an equitable set 
off, it is not necessary that amount claimed 
should be ascertained. AIR 1953 Hyd 186 
(187): ILR (1952) Hyd 1041 (DB) 00 AIR 

1952 Pat 73 (75): 30 Pat 1161 (DB). 

(8) Claim by way of equitable set-off can 
be urged when claim of defendant is to an 
ascertained amount also. AIR 1955 Pat 320 
(329): 34 Pat 487 (DB) 00 40 Cal WN 751 
(752). (AIR 1915 Cal 649, Foil.) 

[But see AIR 1936 Nag 290 (290): ILR 
(1937) Nag 481.] 

(9) It is essential for a valid claim to an 
equitable set-off that the cross-demands 
should have arisen out of the same transac¬ 
tion. A plea of equitable set-off will not 
be available where it relates to a different 
transaction. AIR 1952 SC 201 (204): 1952 
SCR 782. ((’44) 79 Cal L Jour 229, Affirm¬ 
ed.) 00 AIR 1942 Cal 559 (560): ILR (1942) 
2 Cal 485 (DB) 00 AIR 1959 Cal 746 (748): 
(1960) 30 Com Cas 473 (DB). 

(10) Suit for price of goods supplied in 
part — Defendant can claim set-off in 
respect of damages for breach of contract 
caused by failure to supply full stock pro¬ 
mised. (1910) 37 Cal 334 (338) ° ° (1893) 
15 All 9 (11) (DB). 

[See also AIR 1958 All 574 (575).] 

(11) Suit for recovery of principal and 
interest due on a mortgage bond — Defen¬ 
dant can plead an equitable set-off in res¬ 
pect of loss occasioned by plaintiff*s failure 
to make repairs while in possession of mort¬ 
gaged properties. (1892) 15 Mad 290 (291) 
(DB). 

(12) Where plaintiff sues a limited com¬ 
pany for recovery of dividend payable to 
him as a share-holder, the company is not 
entitled to set off damages for breach of 
a contract by him to deliver cotton. AIR 
1923 Bom 24 (25, 26): 47 Bom 182 (DB). 

(13) Where a patnidar obtains a decree 
against his zamindar for possession of lands 
and mesne profits, amounts due to zamin¬ 
dar on account of rent, revenue and cess 
for a period subsequent to date of delivery 
of possession cannot be deducted from 
mesne profits by way of equitable set-off. 
AIR 1952 SC 201 (204): 1952 SCR 782. 


(14) Appellant having fixed deposit with 
Bank in joint names of himself and his 
wife — Appellant obtaining loan from Bank 

-Bank treating fixed deposit receipt' as 

security —- Bank going in liquidation 
Claim by liquidator against appellant under 
Section 45-B, Banking Companies Act — 
Appellant can claim set-off agains t fixed 

deposit AIR 1963 All 90 (93, 94): 1902 
Alf LJ 957 (DB) V .« 

(15) Suit by owner of plot for compensa¬ 

tion on account of defective construction 
dismissed by High Court — No appeal 
from that dismissal — Claim for equitable 
set-off cannot be reagitated in companion 
suit in absence of such plea in written state¬ 
ment AIR 1966 SC 1034 (1036): (1961) 
3 SCR 663 (DB). V ' , * 

(16) The plea of adjustment to which O. 8, 
R. 6, Civil P. C. will not be applicable 
can be raised only where prior to the date 
of suit an adjustment had already been ef¬ 
fected. AIR 1969 Orissa 171 (173). 


5. “Legally recoverable by him from the 
plaintiff.”—^ (1) In case of a legal set-off 
amount claimed must be ‘legally recover¬ 
able’ from plaintiff. AIR 1942 Cal 559 
(560): ELR (1942) 2 Cal 485 (DB). 

(2) The words ‘legally recoverable' have 
no reference to the ability of debtor to pay 
the demand in full; a sum is legally re¬ 
coverable, though in the result, the creditor 
must be satisfied with dividend. (1900) 30 
Bom 173 (193, 194) (DB). 

(3) A sum cannot be said to be ‘legally 
recoverable'— 

(a) where the plaintiff is not bound by 

law to pay it. (1892) 15 Mad 29 
(34) (DB) 00 (1879) 4 Cal 576 (581) 
(DB). 

(b) where he is not liable to the defen¬ 

dant in respect of that debt. AIR 
1941 Cal 308 (310) (DB) 00 AIR 
1926 Oudh 301 (302, 303) (DB). 

(4) A barred debt is not legally recover¬ 
able and, therefore, in order to enable a 
defendant to claim a set-off sum due to him 
must not have been barred by the law 
of limitation on date of suit. AIR* 1956 
Trav-Co 239 (240) (DB) 00 AIR 1952 Pat 
73 (76): 30 Pat 1161 (DB). 

(5) A claim which is barred bv limita¬ 
tion according to the law of the place 
where the suit is instituted, but is subsist¬ 
ing according to the lex loci contractus is 
a legally recoverable claim. (1913) 35 All 
238 (239, 240) (DB). 

(6) Where A transfers to C a debt due 

to him by B, C takes it subject to the liabi¬ 
lities and equities to which A is subject as 
against B, under the provisions of S. 132 
of the Transfer of Property Act, 1882. If 
B therefore has a legally recoverable claim 
against A in respect of another debt, he 
can enforce the same as against C also, by 
way of set-off. AIR 1941 Nag 63 (65): 
ILR (1942) Nag 248 (DB) • • (1912) 10 Ind 
Cas 680 (687) (DB) (Mad). / 
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[See however AIR 1917 Mad 928 (9S0): 
40 Mad 683 (DB).] 

(7) Where there is a fiduciary relationship 
as of trustee and cestui que trust or where 
there is accountability as between plaintiff 
and defendant, even barred debts can be 
pleaded by way of equitable set-off. AIR 
1916 Mad 720 (725, 726): 39 Mad 365 (DB). 
(Trustee and cestui que trust.) 00 (1905) 32 
Cal 576 (580) (DB). (Between mortgagor and 
mortgagee.) AIR 1926 Pat 77 (79) (DB). 
(Do.) 

LBut see AIR 1917 Mad 258 (259): 39 
Mad 939 (DB). (Case of lessor and lessee.)] 

(8) A plea of set-off is a weapon of defence 

up to the amount of the plaintiff*s claim 
but it is one of attack so far as the amount 
is in excess of the claim and therefore, 
limitation in regard to its recovery must 
be determined with reference to the date 
of the written statement. AIR 1934 All 427 
(428, 430): 56 All 821 (DB) °® AIR 1942 
Cal 559 (561): ILR (1942) 2. Cal 485 (DB) 
• ° AIR 1956 Trav-Co 239 (240) (DB) ° * 

AIR 1964 Andh Pra 88 (90). 

[But see 7 All 284 (287, 288) (DB).] 

(9) Winding up of company — Claim by 
creditor in respect of amount due to him 
from company — Duty of creditor to deduct 
from his claim any sum due by him to 
company which is legally recoverable — 
Relevant date for determining whether claim 
for set off is barred by limitation — Credi¬ 
tor’s claim allowed by official Liquidator 
without anv deduction — Application by 
auction purchaser of Company's assets — 
Plea of set off can be allowed. AIR 1964 
Andh Pra 88 (89). 

6. Separate debt not to be set off against 
joint debt.— (1) Illustrations (f) and (g) to 
this rule adopt the general principle of law 
that a joint debt and a separate debt can¬ 
not be set off against each other. AIR 1949 
Nag 193 (194): ILR (1948) Nag 780 00 AIR 
1941 Mad 654 (655). 

(2) Where the debt sought to be set off 
is due jointly to the defendant and another 
who is not a party to the suit, it cannot 
be pleaded by way of set off. AIR 1954 
Cal 303 (305). 

(3) A sued B and C whose liability was 
joint and several. Either of them can claim 
a set off in regard to a debt due to him 
by A. AIR 1941 Mad 654 (655) 00 (1951) 
55 Cal WN 302 (304). 

(4) Principle that a joint debt and a seve¬ 
ral debt cannot be set off against each other 
does not apply to insolvency or liquidation 
proceedings but only to suits. AIR 1940 
Mad 266 (268). 

(5) Suit for money against father and son 
— Sum due by plaintiff to the son, who 
was acting on behalf of the joint family 
which included the father, could be set off. 
AIR 1942 Mad 429 (435): ILR (1942) Mad 
464 (DB). 

(6) Sum due to firm by one of the part¬ 
ners can be set off against sum due to the 


partner from die firm AIR 1941 Nag 63 
(65): ILR (1942) Nag 248 (DB). 

7. “Not exceeding the pecuniary limits of 
the jurisdiction of the Court.”— (1) The 
value of the claim of set off must be with¬ 
in the pecuniary jurisdiction of Court. AIR 
1932 Bom 617 (617). 

(2) The valuation of the set-off for pur¬ 
poses of jurisdiction is the entire sum plead¬ 
ed and not the difference between the plain¬ 
tiff* s claim and the defendant’s claim. AIR 
1925 Rang 22 (25): 2 Rang 349 (DB) °* 
(1893) 20 Cal 527 (532) (SB). 

(3) Where plaintiff admits in plaint any 
portion of defendant’s claim, that portion 
must be deducted in determining jurisdic¬ 
tion of Court to try set-off. AIR 1925 Rang 
65 (66): 2 Rang 462. 

(4) Where amount of set-off exceeds pecu¬ 
niary jurisdiction of Court defendant can 
reduce his claim and bring it within juris¬ 
diction of Court. When he so reduces his 
claim he will be barred by Order 2, Rule 2 
from claiming the balance afterwards by 
a separate suit AIR 1942 Mad 580 (581): 
ILR (1942) Mad 836 (DB). 


8. Both parties must fill the same char¬ 
acter.— (1) In order to entitle a defendant 
to plead a set-off it is necessary that parties 
should fill the same character as they fill 
in the plaintiffs suit. AIR 1949 Nag 193 
(194): ILR (1948) Nag 780 00 ILR (1953) 
Mys 591 (603) 00 AIR 1963 Punj 479 (480): 
65 Punj LR 875. 

(2) Amount due to defendant in capacity 
of a manager cannot be set off against a 
personal claim against him. (1883) 5 All 
299 (301) (DB). 

9. Effect of not claiming set-off.— (1) A 
defendant is not bound to put forward a 
claim for set-off — His omission to do so 
does not preclude him from bringing a 
separate suit in respect of it. AIR 1953 
Him Pra 11 (15) 00 AIR 1941 Mad 847 
(850) (DB) 00 AIR 1939 Pat 264 (265) 00 
1960 Jab LJ 1076. 

[See however AIR 1920 Mad 531 (532 
533) (DB).] 

(2) A set-off must be in respect of the 
entire amount due. Defendant cannot claim 
a set-off in respect of a portion only, and 
subsequently sue for the balance. AIR 1953 

p ™ O < 15 ) °° AIR 1942 Mad 580 
(581): ILR (1942) Mad 836 (DB). 

(3) Defendant pleading set-off is under 
no greater disability than is imposed . bv 
Order 2, Rule 2 on a plaintiff. AIR 1957 
Andh Pra 896 (897). 

10. Counter-claim.— (1) A set-off is a 
statutory defence to a plaintiffs action- a 
counter-claim is substantially a cross action 
AIR 1956 J and K 38 (39) °° AIR 1955 Pat 
323 (329): 34 Pat 487 (DB) •• AIR 1950 

A 2 ™ 1 /;???)• ILR ^950) All 1207 (DB) 
AIR 1941 Nag-258 (260). 

(2) Whther in the particular facts of a 
case the claim of the defendant is to be 
treated as a set-off or a counter-claim i* 
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Order 8. Rule 6 — Note 10 (contd.) 
first to be determined and judged by refer- 
ence to the pleadings in suit and then also 
by reference to the nature and character 
of the plea and not by the plaintiffs refu¬ 
sal to prosecute the suit. (1951) 88 Cal L 
Jour 90 (93). 

(3) When the defendant in a suit claims 
an amount from the plaintiff therein below 
and upto the plaint-claim it is. a claim for 
set-off stricto sensu; but, when the claim 
is for an amount larger than the plaint 
claim, the claim for the excess over the 
plaint claim is a counter claim, which is 
really in the nature of another suit by the 
defendant against the plaintiff. AIR 1968 
Ker 310 (314, 315): 1968 Ker LJ 635 (DB) 
00 AIR 1967 Mad 300 (301): 1966 Mad LJ 
200. (Plea for value of improvement by 
alienee in suit for partition is neither set-off 
nor counter claim.) 00 (1963) 2 Andh WR 
447 (449): (1964) 1 Andh LT 223 (DB). 

[See also (1966) 1966-18 STC 163 (176) 
(Guj) (DB). (A set-off is a ground of defence, 
a shield and not a sword, which if establish¬ 
ed affords an answer to the plaintiffs claim 
wholly or pro tanto; a counter-claim as 
such affords no defence to a plaintiffs claim 
but is a weapon of offence which enables 
a defendant to enforce a claim against the 
plaintiff effectually as in an independent 
action.)] 

(4) Defendant pleading that particular 
item has been omitted in account — Plea 
is not counter claim or set-off. AIR 1960 
Andh Pra 520 (524). 

(5) The counter-claim need not be an ac¬ 
tion of the same nature as the original ac¬ 
tion or even analogous thereto. AIR 1956 
J and K 38 (39) 00 AIR 1955 Pat 320 (329): 
34 Pat 487 (DB) 00 AIR 1932 Bom 617 
(618). 

(6) Suit for recovery of possession — 
Defendant can set up a counter-claim for 
specific performance of an agreement to 
sell. AIR 1956 J and K 38 (39). (AIR 1924 
Rang 346: 2 Rang 276, Foil.) 

(7) Though there is no provision in the 
Code for making a counter-claim, a Court 
has got the power to treat the counter¬ 
claim in the plaint as a cross suit and hear 
the two together if the counter-claim is pro¬ 
perly stamped. AIR 1956 J and K 38 (39) 
00 AIR 1955 Pat 320 (329): 34 Pat 487 
(DB) 00 AIR 1964 SC 11 (16, 17, 18, 19, 
20, 21, 22, 23): (1964) 2 SCR 567. 

(8) A counter-claim may be set up only 
in respect of claims as to which the party 
could bring an independent action in the 
Court in which the counter-claim is brought. 
AIR 1956 J and K 38 (39) 00 AIR 1954 
Pat 439 (441): 33 Pat 52 (DB) 00 AIR 1950 
All 201 (202): ILR (1950) All 1207 (DB) 
00 AIR 1949 Mad 630 (631) 00 AIR 1965 
Andh Pra 18 (19, 20): (1964) 1 Andh WR 
194. 

(9) Court-fee paid on counter-claim — 
Court holding that counter-claim cannot be 
claimed as of right —• Court-fee not ex¬ 


hausted and can be used in second suit 
instituted on counter-claim. AIR 1961 Tri¬ 
pura 22 (22, 23). 

(10) Small cause suit — Counter claim 
by defendant — Suit dismissed for default 
but counter claim decreed ex parte — Res¬ 
toration of suit —r Ex parte decree will be 
left untouched. AIR 1960 Madh Pra 893 
(394): 1960 MPLJ 1080. 

11. Solicitor's lien for costs. — (1) A soli¬ 
citor has, at Common Law, and apart from 
any order of the Court or statute, a lien 
over property recovered or preserved or the 
proceeds of any judgments obtained for the 
clients by his exertions. AIR 1955 Bom 
126 (131): ILR (1954) Bom 1432 (DB) •• 
AIR 1927 Bom 542 (545): 51 Bom 855 (DB) 
00 AIR 1959 Bom 162 (165). 

(2) The solicitor's lien is a particular lien: 
it is, therefore, not available for the general 
balance of account between the solicitor 
and the client. (1909) 33 Mad 255 (256) 
(DB). 

(3) Although a defendant has the right 
to compromise with a pl ain tiff without the 
knowledge of the plaintiffs attorney, such 
compromise must be made with the honest 
intention of ending the litigation, and not 
with any design to deprive the attorney of 
his costs, and he cannot make a payment 
to the plaintiff under that compromise, if 
he has notice of the lien for the costs of 
the plaintiffs attorney. AIR 1955 Bom 126 
(131, 132): ILR (1954) Bom 1432 (DB) 00 
AIR 1935 Cal 168 (172, 173): 61 Cal 1005 
(DB). 

(4) Under sub-rule (2) of this rule, a set¬ 
off cannot be made so as to affect die lien 
of the pleader in respect of his costs. (1906) 
30 Bom 173 (195) (DB). 

(5) Costs ordered to be paid by a peti¬ 

tioning creditor to a debtor when an adju¬ 
dication in bankruptcy is set aside, cannot 
be set off to the prejudice of the solicitor's 
lien against the deDts due to the petitioning 
creditor. AIR 1930 Bom 516 (517): 55 

Bom 377. 

(6) A solicitor's lien upon a judgment ob¬ 
tained by his client is only a claim or right 
to ask for the intervention of the Court 
for his protection when, having obtained 
judgment for his client he finds there is 
a probability of the client depriving him 
of nis costs and that the lien is subject to 
all the equities between the client and die 
other parties interested in the property, so 
that it ought not to intercept die right 
claimed by the judgment-debtor to set off 
a prior decree which he had obtained against 
the attorney’s client. AIR 1917 Cal 241 
(242, 243): 43 Cal 932 00 AIR 1942 Bom 
102 (104). 

(7) Suit by plaintiff —. Pending it, plain¬ 
tiff declared evacuee — Custodian conti¬ 
nuing suit — Solicitors engaged by plain¬ 
tiff engaged also by Custodian — Costs in¬ 
curred by Solicitors — Their remedy for 
recovery of costs is by pay order for costs 
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grounds. —Where the defendant 
or set-oil founded upon separate 
may be, separately and distinct- 


R. 7. Defence or set-off founded on 
relies upon several distinct grounds of defence 
and distinct facts, they shall be stated, as far as 

ly. ;• u - - 4- >' 

[R. S. C., O. 20, R. 7; See O. % R. 8.] r- 

HIGH COURT AMENDMENT 
Rule 7A r • • , v ; • 

Mysore 

After Rule 7 and before Rule 8, add the following as Rule 7-A:—* 

7-A. Where the defendant seeks the permission of the Court under Rule 8 of 
Order I of this Code to defend the suit on behalf of or for the benefit of himself and 
other, persons having the same interest as die defendant in die subject-matter of the suit 
he shall file an application supported by an affidavit setting out the particulars detailed 
in sub-rule (2) of Rule 4 of Order VII of this Code. Notice of such an application shall 
be given to all parties to the suit, and if the permission sought is granted the plaint 
may be amended by inserting a statement that the defendant is with the leave of the 
Court sued as the representative of all persons interested in subject-matter of the suit 

[30-3-1907]. »." . 

R. 8. New ground of defence.—Any ground of defence which has arisen 
after the institution of the suit or the presentation of a written statement claiming 
a set-off may be raised by the defendant or pl aintiff , as the case may be, in 
written statement. 

_ [R- S. C., O. 24, Rr. 1 and 2; See R. 9.] 

Order 8, Rule 6 — Note 11 (contd.) 

odian h 


incurred since the time Custodian nas en¬ 
gaged the solicitors. AIR 1959 Bom 162 
(168). 

12. Advocate’s or pleader’s lien for coats. 
—r (1) Like a solicitor, an advocate or a 
pleader has also a lien on the papers en¬ 
trusted to his custody and can refuse to 
part with the papers until his fee is paid. 
AIR 1955 Orissa 102 (104): ILR (1955) Cut 
225: 1955 Cri L Jour 1085 (SB). 

(2) In the absence of an express agree¬ 
ment no advocate or pleader is entitled to 
retain the moneys of his client and claim a 
lien to hold it until his ovVn accounts are 
settled. AIR 1955 Orissa 102 (105, 106)- 

ILR (1955) Cut 225: 1955 Cri L Jour 1085 
(SB). 

13. Appeal.-— (1) An appeal does not lie 
against an order on a preliminary issue dis¬ 
posing of the claim to a legal set-off, ad- 

Jfc® defendant. AIR 1917 Lah 
281 1917 Pun Re No. 62 (DB). 

(2) An objection cannot be taken up in 
appeal, for the first time, that a plea of 
equitable set-off cannot be entertained by 
the Court AIR 1931 Cal 358 (359) (DB). 

(3) Where a claim of set-off is disposed 
ot without demanding court-fees from the 
detendant and the lower Appellate Court 
decides, that no coure-fee is necessary, such 

an ..,9 mis ? 10,:i “ only a mere irregularity 

within the meaning of Section 99 of the 
V 0 .. nnd is not a ground for reversing the 

c “ 8 ?919) C (FB) Tcalf (1913) 19 ^ 

Court-fee.-— (1) Plea of set-off -- Ap¬ 
plication by Liquidator under S. 45-B. 
Bankmg Companies Act — Debtor filing 
reply claiming set-off against his fixed 


deposit — Court-fee on plea of set-off held 
was payable under Sch. II, Art 1 (5) and 
not under Sch. I, Art 1. AIR 1963 All 90 
(DB). 

(2) Suit for declaration of title, posses¬ 
sion and mesne profits — Claim by defen- 
dant for compensation for improvements as 
a condition of decree for possession — Not 
a set-off or counter-claim — No Court-fee 

payable on such claim. AIR 1961 Mad 627 
(528). 

Order 8, Rule 7 

1 L S ?? pe *— Inconsistent defences on 
contradictory facts are not generally per- 

3 llt l ed u~7i 111 • ^ ejectment suit the defen¬ 
dant challenging plaintiffs title to premises 
cannot at the same time challenge that 
tenancy nas not been terminated according 
to law. AIR 1965 Pat 156 (158) (DB). 

Order 8, Rule 8 

event? OUrt n w notice of subsequent 

(1) u^u C ? Urt can take cognizance 
nf E which happen during pendency 
h'tjgatton as a defence to action ATP 

atr 8 iSS? ( 43 °) : 52 Bom 883 (DB) 00 

U966) 1 Andh LT 424 00 ATP 
1964 Cal 335 (339) (DB) 00 AIR 1968 Pai 
198 (201): 1963 Raj LW 304 Ra| 

[But see (1911) 10 Ind Cas 49 (50) (Cal).] 

(2) •niough a Court of appeal will not 
ordinarily take notice of any facts whidi 

Wer h Cou‘r t nS T ,u V, se< ? uent to Judgment of 
iZYZ i? urt * will do so in exceptional 

K Where j u y SO doin £> it can shorten 

1 q ™°2 £ est , attain ends of justice 
(1907) 6 Cal L Jour 74 (78) ADR) °° atr 

1967 Cal 603 (607). ' 1 ' AIR 
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R. 9. Subsequent pleading^-—No pleading subsequent to the written state¬ 
ment of a defendant other than by way of defence to a set-off shall be presented 
except by the leave of the Court and upon such terms as the Court thinks fit but 
the Court may at any time require a written statement or additional written state¬ 
ment from any of the parties and fix a time for presenting the same, 

[1882 and 1817, S. 112; 1859, S. 122; See O. 6, R. ZJ 

HIGH COURT AMENDMENT 

Bombay: Dadra and Nagar Havelia t gottb! 

For Rule 9, substitute the following: f r„ u . . -L' 

9. Subsequent pleadings.—No pleading subsequent to the wri t ten statement of the 
defendant other than by way of defence to a set-off or counter-claim shall be presented 
except by the leave of the Court and upon such terms as die Court thinks fit, but die 
Court may at any time require a written statement or additional written state m en t from 
any of the parties and fix a time for presenting the same. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 (1-7-1965). 


Order 8, Rule 8 ■— Note 1 (contd.) 

(3) There can be no limitation against a 
plea in defence. AIR 1929 All 77 (78). 

(4) Where the plaintiff after instituting 
his suit for restitution of conjugal rights ana 
before the wife filed her written state¬ 
ment, married again it would be open to the 
wife to take the plea that by reason of the 
provisions of Section 2 of the Hindu. Mar¬ 
ried Women's Right to Separate Residence 
and Maintenance Act, 1946, the plaintiff 
would not be entitled to a decree for resti¬ 
tution of conjugal rights. AIR 1957 Orissa 
199 (201). 

Order 8, Rule 9 

1. Subsequent pleadings.— (1) Leave of 
the Court is essential before any party can 
present a further pleading after the written 
statement has been filed. AIR 1925 Bom 
390 (392, 396) (DB) 00 AIR 1915 Mad 984 
(988) (DB) 00 1967 Ker LT 257: 1967 K>r 
LJ 685 00 AIR 1961 Him Pra 46 (48). 

[See AIR 1957 SC 444 (457): 1967 SCR 
370. (Replication cannot be filed as a matter 
of right.)] 

(2) Even in case of a minor defendant 
he is not entitled, on attaining majority, to 
put in an additional written statement 
without leave of the Court. AIR 1935 Mad 
117 (117) (DB) 00 AIR 1937 Pat 625 (626) 
° ° AIR 1962 Pat 159 (160). 

(3) Amendment of written statement with¬ 
out leave of Court — Inconsistency with 
previous written statement — Court has to 
ignore the amendment. AIR 1961 Him Pra 
46 (48). 

(4) The defendant called upon to file a 
written statement to an amended plaint is 
not required to confine and restrict the new 
written statement to the amended portion 
of the plaint or to any particular pleas or 
to refrain from raising new pleas. AIR 1960 
Punj 575 (581). 

[But see AIR 1961 Him Pra 46 (48).] 

(5) If the party, wants to file an ad¬ 
ditional written statement, he has to file 
a petition stating the reason why he failed 
to say these things in the original written 


statement, and what excuse there is for 
allowing him to file an additional written 
statement at that stage. Then the other 
side has to be given an opportunity to op¬ 
pose the petition and contend that such 
additional written statement should not be 
entertained at that stage. Then the Court 
has to give its decision as to. whether 
the additional written statement is to be 
admitted or not. A Court should not direct 
suo motu the amendment of the pleadings 
like the filing of additional written state¬ 
ments by the respondents in an appeal, 
however necessary they may be in the in¬ 
terests of justice. AIR ' 1958 Mad 383 
(383): ELR (1958) Mad 584. - - 

(6) Additional written statement by way of 
amendment of previous statement — ^ One 
defendant raising new ground inconsistent 
with that raised in .joint written statement 

— Amendment can be allowed if it does 
not work injustice to other side and it. is 
necessary for the purpose of determining 
the real question of controversy between 
the parties. AIR 1966 Orissa 6 (8): 32 Cut 
LT 930. 

(7) Suit for recovery of possession of pro¬ 
perty from lessee and declaration of title 

— Defendant originally pleading that suit 
was not maintainable without impleading 
co-sharers — Subsequently defendant filing 
petition under Order 8, Rule 9, for per¬ 
mission to file additional . statement on 

g -ound that he had purchased suit property 
om one of co-sharers subsequent to plaint 
— Held, additional statement’* should be 
permitted to be filed. AIR 1965 Mad 9 
(10): 77 Mad LW 476. 

(8) Additional written statement — Plea 
put forward unsubstantial and belated 
Defendant not having personal knowledge 
of matter pleaded or stating how he came 
by any new materials throwing fresh light 
on question — Dismissal of application for 
filing statement held rightly ordered. AIR 
1953 Mad 492 (504) (DB). 

(9) Party has no right to file rejofader 
after filing of written statement and findings 
given on certain issues — Proper procedure 
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n R. 10. Procedure when party falls to presen t written statement called for by 
Court. —Where any party from whom a written statement is so required fails to 
present the same within the time fixed -by the Court, the Court may pronounce 
Judgment against him or make such order in relation to the suit as it thinks fit. 

[1882, S. 113; 1877, Ss. 113, 370; 1859, S. 106.] 

HIGH COURT AMENDMENTS 

Allahabad 
Rules 11 and 12 

Add die following Rules:— 


Order 8, Rule 9 — Note 1 (contd.) 

for plaintiff is to apply for amendment of 

plaint AIR 1952 Mad 825 (826) (DB). 

(10) If the pleadings of either party are 
too vague, the Court may require such party 
to file a further and fuller statement under 
this rule. (1890) 17 Cal 840 (848) (DB). 

(11) Where die defendant does not make 
a counter-claim or plead a set-off, the plain¬ 
tiff cannot be called upon to put in 'a 
written statement in answer to the defen¬ 
dant's allegations. AIR 1929 Bom 413 (413). 

(12) An additional written statement filed 
long after the fixed date cannot be removed 
from die record unless the opposite party 
takes immediate steps for its removal. (1885) 
9 Bom 373 (381, 382). 

(13) Plaint amended by addition of a new 
defendant Court should permit original 
defendant to file additional written state¬ 
ment/ AIR 1949 Orissa 77 (79): ILR (1949) 
1 Cut 105 (DB). 


(14) It is open to the court in granting 
leave to the plaintiff to file a replication 
to do so with or without conditions. 1967 
Ker LT 257: 1967 Ker LJ 685. 

(15) Where one of the terms for permis¬ 
sion to file additional statement is that cer¬ 
tain amount should be paid within a fixed 
time, it is open to the Court to enlarge this 
period under Section 148 even though the 

E eriod originally fixed or granted might 
ave expired. The fact that there was a 
default clause that if the payment be not 
made the application will stand dismissed 
does not take away from the fullness of 
the court's power to enlarge the time under 
Section 148. AIR 1959 Cal 35 (36) (DB) 
00 AIR 1959 Cal 35 (36): 62 Cal WN 588 
(DB). 

(16) Order 8, Rule 9 invests the Court 
with the widest possible discretion and en¬ 
ables it to accept a written statement filed 
subsequently after the settlement of the 
issues upon such terms as the Court thinks 
fit. In exercising that discretion its hands 
are not tied by any so called ex parte 
order that has been passed by it. AIR 1961 
Pat 152 (155): 1961 BLJR 478 00 1968 
Kash LI 72. 

(17) In view of the express provisions of 
this Rule if cannot be stated that a plea 
not mentioned in the plaint cannot be heard 
by the Court and that a replication is not 
warranted in law and cannot be treated as 
part of the pleadings and made the founda¬ 
tions of a judgment. 1967 Ker LT 257: 


1967 Ker LJ 685. 

, (18) A rejoinder made with the permis¬ 
sion of the Court has to be included in the 
term “pleading" and the issues in such a 
case have to be struck on the basis of the 
original amended plaint, the written state¬ 
ment of the defendants and the rejoinder. 

1968 Kash LJ 72. 

(19) Claim of owner of vehicle that vehi¬ 
cle has been transferred prior to the ac¬ 
cident and he has no subsisting liability 
— Plea of insurance company that it has 
no legal liability in respect of claims for 
damages because of the transfer — Held, 
the company could always urge that it has 
no legal liability because of transfer — 
Additional statement was not necessaiy 
to this effect since it was a pure question 
of law relating to a pleading of fact al¬ 
ready on record. AIR 1967 Mad 464 (464): 
(1967) 1 Mad LT 195. 

(20) The appellate Court has power to 
allow a defendant to raise additional pleas 
and this it can do not only by directing the 
filing of an additional written statement but 
also by an amendment of the written state¬ 
ment (1964) 2 Andh LT 421. 

Order 8, Rule 10 

1. Scope.— (1) The power given to the 
Court by this rule to pronounce judgment 
refers to a written statement which has been 
demanded by the Court under Rule 9 and 
not one under Rule 1. AIR 1928 Rang 261 
(262): 6 Rang 466 (DB) ** AIR 1945 Mad 
299 (299, 300): ILR (1945) Mad 866 (DB) 
°° AIR 1918 Mad 1163 (1164) (DB). (Per 
Sheshagiri Aiyer, J., Ayling, J., contra.) 

[But see AIR 1925 Oudh 567 (568) (DB) 
° ° (1912) 15 Oudh Cas 78 (80).] 

(2) This rule applies only to a specific 
requirement by the Court to the filing of a 
written statement. 1954-2 Mad L Tour 
(Andh) 251 (254). 

(3) A general direction in the summons 
that such a written statement may be filed 
does not come within the purview of the 

A11 352 < 353 > : IL R (1945) 
All 499 (DB) •• AIR 1925 Oudh 567 (568). 

(4) A conditional order, as for instance, an 
order directing a statement, if any, to be 
filed will not entail the penalty imposed by 
this rule AIR 1927 Mad 1007 (1008) (DB). 

(5) Where a party files a written statement 
expressing his inability to supply the parti¬ 
culars asked for by the Court, it is not a 
failure to present a written statement 
within the meaning of this rule. (1906) 10 
Mad L Jour 30 (31, 32). 
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11. Every party, whether original, addepl or subs! __ 

<mit or other proceeding shall on- or before the date fixed in the summons or notice 

served on him as the date of hearing file in Court a proceeding stating his address 

for service, written in English in block letters, and if he fails to do so he shall be 

iiable to have his defence, if any, struck out and to be placed in the same position 

as if he had not defended. In this respect the Court may act suo motu or on the 

application of any party for an order to such effect, and the Court may make such 
order as it thinks just. aV 

12* Rules 20, 22, 28, 24 and 25 of Order 7 shall apply, so far as may be, to 
addresses for service filed under the preceding rule." i, 

Bombay: Dadra and Nagar Havelia 

Add the following Rules after R. 10:- 

Rules 11 to 30 , , 

The following shall be added as Rules 11 to 80:_* V ,-L T 

"-*• • ' '• f , ; «■, i r . i i T < 

11. (1) (a) Parties to file addresses.—Every party, whether original, added or substi¬ 

tuted^ who appears in any suit or other proceeding, shall file in the Court on or before 
the date fired in the summons or notice served on him as the date for his appearance 
or within such further time as may be allowed by the Court a memorandum in writing 
stating the address at which he may be served. r * ^ 

(b) Registered address.—This address shall be called the “registered address" and 

it shall, subject to Rule 24 of Order VII read with Rule 12 of this Order, hold good in 
all-proceedings in the suit and in appeals and also for a further period of six years from 
the date of the final decision for all purposes including those of execution* , j 

(c) Consequences of default in filing registered address.—If, after being required to 
file the registered address within a specified time, he fails to do so, he shall be liable to 
have his defences, if any, struck out and to be placed in the same position as if he had 
not defended. In this respect the Court may act suo motu or on the application of any 
party for an order to such effect, and the Court may make such Older as it thinlr« fit. 

(2) When default may be condoned.—Where the Court has struck out the defences 
under sub-rule (1) and has adjourned the hearing of the suit or the proceeding and 
where the defendant or the opposite party at or before such hearing appears and assigns 
sufficient cause for his failure to file the registered address and also files the re 

Order 8, Rule 10 — Note 1 (contd.) 

(6) The Court cannot strike out a defence 
for failure of the defendant to present a 
further written statement called for by it. 

1892 Pun Re No. 59, Page 210 (DB). 

[See AIR 1937 Nag 268 (269): ILR 

(1937) Nag 519.] 

(7) A judgment pronounced under this 
rule must satisfy the requirements of ‘judg¬ 
ment ' as defined in Section 2, sub-s. (9) and 
therefore, the Court should go into the 
case and pronounce a decision upon the 
facts so far as they are before it. (1912) 

15 Oudh Cas 78 (80): 15 Ind Cas 212. 

(8) A plaintiff is not entitled to obtain a 
decree before the date on which the sum¬ 
mons is returnable, even though the sum¬ 
mons directs that the written statement 
should be filed on or before a day before 
such returnable date. (1908) 32 Bom 534 
(539) (DB). 

(9) Where a defendant is orderd to file 
a written statement within a certain time 
and he fails to do so, it is not justifiable to 
pass an order that the suit should proceed 
ex parte against him. Such failure means 
only that ne admits the allegations in the 
plaint, and he is entitled to appear and 


submit any argument open to him on the 
plaint. AIR 1938 Bom 470 (471) (DB). 

(10) Defendant’s previous non-appearance 
but appearance on day of next adjourned 
hearing — Even if he fails to assign good 
cause for his previous non-appearance the 
petition filed under O. 9, Rule 7 should not 
be dismissed —■ He should be allowed to 
participate in proceeding and action under 
Order 8, Rule 10 should be taken, if neces¬ 
sary. 1960 Ker LT 1141 00 AIR 1961 Pat 
152 (154, 155): 1901 BLJR 478. 

(11) The court has ample powers under 
Order 8, Rule 10 to pronounce judgment 
against die defendant when he fails to pre¬ 
sent the written statement or pass any other 
order that it thinks fit in relation to the 
suit but it cannot pass an order which 
is an expression of resentment on the part 
of the Court AIR 1904 J and K 58 (59): 
1964 Kash LJ 68. 

2. Appeal.— (1) An order pronouncing 
judgment against a party under this rule is 
appealable as an order under Order 43 
Ride 1 (b). AIR 1925 Oudh 507 (507) 
(DB) 00 AIR 1969 Goa 53 (54). 

(2) Order refusing to pronounce a judg¬ 
ment under this rule is not appealable. AIR 
1931 Lah 77 (77). 
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address, he may, upon terms as the Court directs as to costs or otherwise, be heard in 
answer to the suit or the proceeding as if the defences had not been struck out. 

(3) When decree passed on default can be set aside.—Where the Court has struck 
out the defences under sub-rule (1) and has consequently passed a decree or order, the 
defendant or the opposite party, as the case may be, may apply to the Court by which 
the decree or order was passed for an order to set aside the decree or order, and, if 
he files a registered address and satisfies the Court that he was prevented by any suffi¬ 
cient cause from filing the address, the Court shall make an order setting aside the 
decree or order as against him upon such terms as to costs or otherwise as it thinks fit 
and shall appoint a date for proceeding with the suit or proceeding: 


Provided that where the decree or order is of such a nature that it cannot be 
set aside as ag ains t such defendant or opposite party only, it may be set aside as against 
all or any of the other defendants or the opposite parties. 


12. Applicability of Rr. 20 and 22 to 26 of O. VTL—Rules 20, 22, 23, 24, 25 
and 20 of Order VII shall apply so far as they may be applicable, to registered addresses 
filed under the last preceding rule. 


Cor 



13. Defendant may set up counterclaim against the claims of the plaintiff in addi¬ 
tion to set-off. A defendant in a suit, in addition to his right of pleading a set-off 

under Order VIII, Rule 6 of the Code of Civil Procedure, 1908, may set up by way of 
counterclaim ag ains t the claims of the plaintiff any right or claim in respect of a cause 
of action accruing to the defendant either before or after the filing of the suit, but 
before the defendant has delivered his defence and before the time limited for deliver¬ 
ing his defence has expired, whether such counterclaim sounds in damages or not, and 
such counterclaim shall have the same effect as a cross-suit so as to enable the Court to pro¬ 
nounce a judgment in the same suit both on the orig ina l and on the counterclaim, 

and the plaintiff (if so advised) shall be at liberty to file a written statement in answer 
to the counterclaim of the defendant within four weeks after service upon him or his 
pleader of a copy of the defendant’s counterclaim; and the Court or a Judge may, on 
the application of the plaintiff before trial, if in the opinion of the Court or Judge such 
counterclaim cannot be disposed of in the pending suit or ought not to be allowed, 
refuse permission to the defendant to avail h i m self thereof, and require him to file a 
separate suit in respect thereof. 


14. Defendant setting up a counterclaim to specifically state so in the written 
statement.—Where any defendant seeks to rely upon any grounds as supporting a right 
of counterclaim, he shall in his written statement state spe cifically he does so by 

way of counterclaim. 


15. Where the counterclaim involves in addition to the plaintiff other persons 
also, the defendant to add further title to the title of the written state¬ 
ment and deliver copies of his written statement to such persons as are 

already parties to the suit.—Where a defendant by a written statement sets 
up any counterclaim, which raises questions between himself and the pl aintiff 
along with any other persons, he shall add to the tide of his written statement 
a further tide simi la r to the tide in a plaint, setting forth the nam es of all the persons 
who, if such counterclaim were to be enforced by a cross-suit, would be defendants to 
such cross-suit, and shall deliver copies of his written statement to such of them as are 

already parties to the suit within die period within which he is required to deliver it to 
the plaintiff. 


10. Service of summons when counterclaim is against persons who are not 
■heady parties to the suit.—Where any such person as is mentioned in the last pre¬ 
ceding rule, is not already a party to the suit, he shall be summoned to appear by being 
■erved with a copy of the written statement and such service shall be regulated by the 
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same rules as are contained in the Code of Civil Procedure. 1908. with respect to the 
service of a writ of summons. 

17. Appearance of persons other than defendants to the suit, when served with 
counterclaim.—Any person not a defendant to the suit, who is served with a written 
statement and counterclaim as aforesaid, must appear therein as if he had been served 
with a writ of summons to appear in the suit. 

18. Reply to counterclaim.—Any person named in a written statement as a party 
to a counterclaim thereby made, may deliver a reply within the time, within which he 
might deliver a written statement if it were a plaint. 

19. Objection to counterclaim being allowed to be set up in the suih—Where a 
defendant sets up a counterclaim, if the plaintiff or any other person named in the 
manner aforesaid as party to such counterclaim contends that the eAaim thereby raised 
ought not to be disposed of by way of counterclaim but in an independent suit, he may, 
at any time before reply, apply to the Court or a Judge for an order that s uch counter- 
claim may be excluded and the Court or Judge may, on the hearing of such application, 
make such order as shall be just. 

20. Counterclaim may be proceeded with, even if suit be stayed, discontinued or 
dismissed.—If in any case in which the defendant sets up a counterclaim the suit of the 
plaintiff is stayed, discontinued or dismissed, the counterclaim may nevertheless be pro¬ 
ceeded with. 

I Ai' mf 

21. On default of reply to counterclaim, the counterclaim may be set down for 
judgment.—If the defendant to the counterclaim makes default in putting in reply to the 
counterclaim, the defendant in the suit, who is the plaintiff to the counterclaim may in 
such cases get the suit set down for judgment on the counterclaim, and such judgment 
shall be given as the Court shall consider him to be entitled to. 

22. Judgment when set-off or counterclaim is established.—Where in any suit a 

set-off or counterclaim is established as a defence against the plaintiff’s the Court 

or a Judge may, if the balance is in favour of the defendant, give judgment for the 
defendant for such balance, or may otherwise adjudge to the defendant such relief as 
he may bo entitled upon the merits of the case. 

Third Party Procedure 

23. (1) Third party notice.—Where in a suit a defendant nlafm« as against any 
person not already a party to the suit (hereinafter called ‘the third party*)—• 

(a) that he is entitled to contribution or indemnity, or 

(b) that he is entitled to any relief or remedy relating to or connected with the 

original subject-matter of the suit and substantially the same as some re¬ 
lief or remedy claimed by the plaintiff, or , ‘ 

(c) that any question or issue relating to or connected with the said subject-matter 

is substantially the same as some question or issue arising between die 
plaintiff and the defendant and should properly be determined not only 
as between the plaintiff and the defendant but as between the plaintiff 
and the defendant and the third party or between any or either of them, 

he may by leave of the Court or a Judge, issue a notice (hereinafter called the third 
party notice) to that effect, sealed with the seal of the Court. Such notice shall be filed 
with the Registrar or the Clerk of the Court or such other officer appointed by the 
Court in this behalf, and a copy thereof served on such person according to the rules 
relating to the service of writs of summonses. 

(2) Form and service of the notice.—The notice shall state the nature and grounds 
of the claim or the nature and extent of any relief or remedy claimed or the nature of 
the question or issue sought to be determined and shall, unless otherwise ordered by 


1 


[O 8 R 24-26 (Bom)] 303 


[TTie Code of] Civil Prooedore, 1908 

the Court or a Judge, be served on the third party within the time limited for filing 
die written statement of defence and therewith shall be served a copy of the plaint. 

(3) Effect of service of notice.—The third party shall, as from the time of the ser¬ 
vice upon him of the notice, be a party to die suit with the same rights in respect of 
his defence against any claim made against him and otherwise as if he had been duly 
sued in the ordinary way by the defendant. 

24. Appearance of third party and consequences of default in appearance.—If a 
person not a party to the suit who is served as mentioned in rule 23 (hereinafter called 
‘the third party*) desires to dispute the plaintiff’s claim in the suit as against the defen¬ 
dant on whose behalf die notice has been given, or his own liability to the defendant, 
the third party must enter an appearance or file a vakalatnama in the suit within eight 
days, if residing or carrying on business or personally working for gain within the local 
limits of the jurisdiction of the Court; or within fifteen days, if not residing or carrying 
on business or personally working for gain within such limits, from the service of the 
notice. In default of his so doing he shall be deemed to admit the validity of the 
decree obtained against such defendant whether obtained by consent or otherwise, and 
his own liability to contribute or indemnify, as the case may be, to die extent claimed 
in the thir d party no ti ce, 

- Provided always that a person so served and failing to appear within the said period 
of eight or fifteen days, as the case may be, may apply to the Court or a Judge for 

leave to appear, and such leave may be given upon such terms, if any, as the Court or 

Judge shall think fit. 

25. Decree when third party makes default in appearance.—Where a third party 
makes default in entering an appearance or filing a Vakalatnama in *hi« su it, 

(1) in case the suit is tried and results in favour of the plaintiff, the Court or 
the Judge that tries the suit may, at or after die trial, pass such decree as 

the nature of the case may require for the defendant giving the notice 

against the third party: 

Provided that execution thereof be not issued without leave of the Court or a 

Judge until after satisfaction by such defendant of the decree against him: 
and ^ 

C2) if the suit Is finally decided in the plaintiffs favour otherwise than by trial 

the Court or a Judge may, on application, pass such decree as the nature of 

Ae case may require for the defendant giving the notice against the third 

party at any tome after satisfaction by the defendant of the amount decreed 
in favour of the plaintiff against the defendant. decreed 


26. Appearance of the third party and application for direction.—If a third 
enters an appearance or files a Vakalatnama, the defendant giving notice mav 
serving notice of the intended application upon the plaintiff, the third nartv 
^defendant, apply to the Court or a Judge for dLctioni, td *e S o? Ju Z 

(a) where the liability of the third party to die defendant giving the notice i. 

established on the hearing of the application, pass such decree as the Mature 

*e tLTpa^r <T m faVOUr ° f 4116 defendant «**>« notice 6 ^ 

(b) if satisfied that there is a question or issue proper to be tried «« *i_ 

plaintiff and the defendant and the third party or beLeTn a™ „ T % 

them as to the liability of the defendant to the plaintiff or as to the 

of the third party to contribute or indemnify as claimed, in whole or 'in 

part, or as to any other relief or remedy claimed in the notice by the defen 

dant or that a question or issue stated in the notice should bL determined 

not only as between the plainbff and tbe defendant but as between 

tiff, the defendant and the third party or any or either of them, order^uch 
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question or issue to be tried in such m a nn er, before, at or after the trial of 
the suit, as the Court or Judge may direct, or ' , . 

(c) d i smi ss the application. 

27. Directions to be given.—The Court or a Judge upon the hearing of the appli- 
cation mentioned in Rule 26 may, if it s ha l l appear desirable to do so, give the thir d 
party liberty to defend the suit either alone or jointly with the original defendant upon 
such terms as may be just, or to appear at the trial and take such part therein as may 

be t nd generaU y ma y order suc b proceedings to be taken, pleadings or documents 

to be delivered or amendments to be made, and give such directions as to the Court or 

Judge shall appear proper for having the question and the rights and liabilities most 
conveniently determined and enforced, and as to the mode and extent in or to which 
the third party shall be bound or made liable by the decree in the suit. 

28 ‘ Costs.—The Court or a Judge may decide all questions of costs as between a 

third party and the other parties to the suit and may order any one or more to pay the 

costs of any other, or others, or give such direction as to costs as the justice of the case 
may require. 

. 2 ®‘ Party served with a third party notice may apply for a third party notice 
against some other person.—(1) Where a person served with a third party notice by 
defendant makes, as against any person not already a party to the suit, such as 

is defined in Rule 23, he may by leave of the Court or a Judge issue a third party 
notice to that effect and the preceding rules as to third party procedure shall apply 
mutatis mutandis to every notice so issued, and the expressions “third party notice” and 
“third party" in these rules s h all apply to and inclu d e other notices so issued every 
person served with such notice respectively. 

(2) Where a person served with a notice under this rule by a third party in turn 
makes such a claim as is defined in Rule 23 against another person not a party to the 
suit, the procedure prescribed by the preceding rules shall be followed as regards such 
further person and any other further person or persons so served and so on successively. 

30. Defendant claiming against co-defendant.—Where a defendant claims against 
another defendant— 

(a) that he is entitled to contribution or indemnity, or 

(b) that he is entitled to any relief or remedy relating to or connected with the 

original subject-matter of the suit and substantially the same as some relief 
or remedy claimed by the plaintiff, or 

(c) that any question or issue relating to or connected with the subject-matter is 

substantially the same as some question or issue arising between the plaintiff 
and the defendant making the claim and should properly be determined not 
only as between the plaintiff and the defendant making the r-lnim but as be¬ 
tween the plaintiff and the defendant and another defendant or between any 
or either of them, 

the defendant making the claim may without leave of the Court or a Judge issue and 
serve on such other defendant a notice making such claim or specifying such question or 
issue, and the same procedure shall be adopted for the determination of such questions 
between the defendants as would be followed in respect of such other defendant, as if 
such last mentioned defendant were a third party; but nothing herein contained shall 
prejudice the rights of the plai n ti ff against any defendant in suit. (1-11-1960.) 

[a] See Act 35 of 1901, S. 11 and Reg. 0 of 1903, S. 3 (1-7-1905). 

Delhi nnH Himachal Pradesh 

Same as that of Punjab—See Act 20 of 1900, Ss. 7 and 17. 

Rules 11 and 12 (Gujarat) 1 

The following be added as Rr. 11 and 12:—» 

11. Parties to file addresses.—Every party, whether original, added or substi¬ 
tuted, who appears in any suit or other proceeding shall, on or before the date 

0 

k 
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in the summons or notice served on Him as the date of hearing, file in Court 
a memorandum in writing stating his address for service, and if he fails to do so, 
he shall be liable to have his defence, if any, struck out and to be placed in the 
same position as if he had not defended. In this respect the Court may act suo 
motu or on the application of any party for an order to such effect, and the Court 
may make such order as it thinks fit The address so given shall hold good through¬ 
out the interlocutory proceedings and appeals and also for a further period of two 

years from the date of fin al decision and for all purposes inclu din g those of exe¬ 
cution: 

“Provided that this rule shall not apply to a defendant who has not filed a writ¬ 
ten statement but who is "examined by the Court under Sec. 7 of the Dekkhan Agri- 
cultumts Relief Act, 1879, or otherwise, or in any case where the Court permits 

tte address for service to be given by a party on a date later than that specified 
in this rule. 


“12. Applicability 
▼ice.—Rules 20, 22, 2< 
Addresses for servim fi 


for 

be. 


to 


Buies 11 to 13 (Madhya Pradesh) 

Add the following Rules 11 to 13:— 

n “ 1 }: Be f s ^ rcd Every defendant in a suit or opposite party in any 

dH haU ’ f° n th °. first da u y of c h “ “PP^i-ance in Court, file a memorandum 
bT3w address for service on him of any subsequent process. The address shall 
be wuthin the local hunts of the Civil District in which the suit or petition is fixed 
or, if an address within the local limits of such Civil District cannot conveniently 

reside^ 611 * Wlthln local of die Civil District in which the party ordinarily 

This address shall be called the "registered address" and it shall hold vond 
throughout interlocutory proceedings and appeals and also for a fm^er period of 

^cuZT m date ° £ ^ dec * i0 “ “ d ** H purposes incTXg^Tse of 

rssipiss 

catio^of”^ TX* 1113 rUle may h° P “ ed by ^ Court “°*1 or on the appli- 

adio ^ e^ h^ing°^ Sie s^trfceto^“ ^e d) and has 

the opposite party at or before such hfiArir* tr gS **5^ where the defendant or 

his failure to file the registered address he mav^^ f 381 ® 115 sufficient cause for 
directs as to costs or oth^wLe be heid in .n, “ P °“ terms « Court 

as if the defence had not been struck out WGr ° 6 SUlt ° r ^ P roceedin gs 

(3) Where the Court has struck out the defence lm j. u , . 

sequendy passed a decree or order the defendant or the F ^ and has con “ 

may be, may apply to the Court by which the decree n PP °, S 6 Party ’ ** Ae case 
order to set aside the decree or order- and if ho m order was passed for an 

fies the Court that he was prevented bv anv * regl5t f ered address and satis- 

the Court shall make an order setting aTide ^he^ C / r ° m filing the addres s, 

-eh terms ax to costs or o5i er ^ e 8 Tttii^s fitTaThS. / ‘‘■T’f 1U r Up °“ 
ceeding with the suit or proceeding: “ ShaU app0int a ^ { °' P™- 

against'^avmh ^defendanT o^oppoil pa^'^yVC Set ^ 03 

any of the other defendants or opporite juries. X SBt “ lde “ all or 

IVoL 3.] 3 A. M. 20 
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13. Rules 20, 22 and 23 of Order 7 shall apply, so far 
filed under Rule 11.” (16-9-1960.) 


as may be, to addresses 


First Schedule of the Code of Civil Pro* 


for 

Orissa 

Omit Rules 11 and 12 of Order 8 of the 

cedure (Patna amendment). (7-5-1954.) 

Rules 11 and 12 (Patna) 

Add die following Rules:— 

"11. Every party, whether original, added or substituted, who appears in any 
suit or other proceedings shall, at the time of entering appearance to the summons, 
notice or other process served on him, file in Court a statement stating his address 
for service and if he fails to do so, he shall be liable to have his defence, if any, 
struck out and to be placed in the same position as if he had not defended. In 
respect the Court may act suo motu or on the application of any party for an order 
to such effect and the Court may make such order as it tf-ifnlr* just. 

12. Rules 20 and 22 of O. 7 shall apply, so far as may be, to addmsss for 

service filed under the preceding rule.” 

Rules 11 and 12 (Punjab and Hary ana- Chsndigiri i) 

Add the following Rules:— w ■ 

"11. Every party, whether original, added or substituted, who appears in any 
suit or other proceeding shall on or before die date fixed in the summons, notice or 
other process served on him as the date of hearing, file in Court a proceeding stating 
his address for service, and, if he fails to do so he shall be liable to have his defence, 
if any, struck out and to be placed in die same position as if he had not defended. 
In this respect the Court may act suo motu or on the application of any party for 
an order to such effect and the Court may make such order as it thinks just. 

12. Rules 20, 22, 23, 24 and 25 of Order 7 shall apply, so far as may be, to 

addresses for service filed under the preceding rule.” (24-11-1927); Act 31 of 1966, 
Ss. 29 and 32 (1-11-1966.) ( ' 

Note—Rule 11 (Punjab).—This rule applies to defendants who are corporations as well 
as to other defendants. The rule is mandatory so far as the filing of the proceed¬ 
ing stating the addresses for service is concerned; but the matter is left to the 
discretion of the Court and it is not bound to strike off the defence of the de¬ 
faulting party in every case. 


Rules 11 and 12 (Rajasthan) • > 

Add the following Rules:— 

"11. (1) Every party whether original, added or substituted who appears in 

any suit or other proceeding shall on or before the date fixed in the summons or 
notice served on him as the date of hearing, file in Court a memorandum .stating 
his address for service and if he fails to do so he shall be liable to have his defence, 
if any, struck out and to be placed in the same position as if he had not defended. 
In this respect the Court may act suo motu or on die application of any party for 
an order to such effect, and the Court may make such order as it thinks just. 

(2) Where the Court has struck out the defence under sub-rule (1) and has 
adj'ouroed the hearing of the suit or the proceeding and where the defendants or 
the opposite party at or before such hearing, appears and assigns good cause for his 
failure to file the registered address, he may upon such terms as the Court directs as 
to costs or otherwise be heard in answer to the suit or the proceeding as if the 
defence had not been struck out. 

(3) Where the Court has struck out the defence under sub-rule (1) and has 
consequently passed a decree or order, the defendant or the opposite party, as the 
case may be, may apply to the Court by which the decree or order was passed for 
an order to set aside the decree or order, and if he files a registered address and 
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■ffalUp the Court diet he was prevented by any sufficient cause fr om fling the 
address, the Court «Hall make an order setting aside the decree or order as against 
him upon such twin* as to costs or otherwise as it thinks fit, and shall appoint a 
day for proceeding with die suit or proceeding: 

Provided that where the decree or order is of inch a nature that it cannot be 
set as against such or opposite party only it may be set aside as 

against all or any of the other defendants or opposite parties. 

12. Rules 19 (2), 20, 22, 23, 24 and 25 of Order VII shall apply, so far as may 
be, to addresses for service filed under the preceding role.** (24-7-1954.) 

high court amendments 

Order Vffl-A 
■Andhra Pradesh 

Same as that of Madras. 

Kerala: Laccadive, Minicoy end Amfndivi Islands 

Same as that of Madras (9-6-1959): Act 87 of 1956, 9. 60 and Reg. 8 of 1965, 
S. 3 (1) and Schedule. 


After Order VJLU insert die following as Order VUI-A, namely:—■ 

“ORDER VUI-A 
THIRD PARTY PROCEDURE 

R. L. Third party notice.——Where a defendant claims to be entitled to contribu¬ 
tion from or indemnity against any person not already a party to the suit (hereinafter 
called a third party), he may, by leave of the Court issue a notice (hereinafter called a 
third party notice) to that effect, sealed with the seal of the Court. The notice shall 
state the nature and grounds of the claim. Such notice shall be filed into Court with a 
copy of the plaint and shall be served on the third party according to the rules relating 
to the service of summons. 


Order 8-A (Madras) Rule 1 — Note 1 

(1) The object of the third party proce¬ 

dure is two-fold: First to prevent die same 
question from being tried twice with pos¬ 
sibly different results and ^secondly to pre¬ 
vent multiplicity of action and to enable 
the Court to settle disputes between all die 
parties in one action. (1955) 68 Mad LW 
371 (374) •• (1969) 1 Mad LJ 168: 82 Mad 
LW 134 00 (1968) 2 Mad LJ 12: 81 Mad 
LW 82. < 

(2) The procedure applies only to cases 
of contribution or indemnity. (1955) 68 
Mad LW 371 (374) AIR 1967 Andh Pra 
145 (146): (1966) 2 Andh WR 214 00 (1967) 
2 Mad LJ 446: 80 Mad LW 362. (Insurer 
bound by policy of motor insurance.) 00 
(1969) 2 Mad LJ 16: 82 Mad LW 198. (Suit 
for arrears of rent.) 

(3) The person who may apply under this 
order is only the defendant. (1955) 68 Mad 
LW 871 (375). „ 

(4) 'The application for leave under the 
rule is to be made ex parte to the Judge 
on affidavit stating the nature and grounds 
of the claim. (1955) 68 Mad LW 371 (375). 

(5) There is no restriction in regard to 
die point of time when a defendant may 
ask for the issue of a third party notice 
except that he should make his application 
at a stage _ of the proceedings when there 
i* still a trial of action between the plain¬ 


tiff and himself. (1955) 68 Mad LW 371 
(375). 

(6) The Court even at the time when 
application for leave is filed has a discre¬ 
tion not to allow notice to be served where 
the result will be not to embarrass the plain¬ 
tiff or where the questions at issue cannot 
be completely disposed of, although these 
are matters which are usually considered 
on the application for directions and not 
on the application for leave to issue notice. 
At the latter stage usually leave is granted 
where the defendant makes out a prima 
facie case that he is entitled to contribution 
or indemnity. (1955) 68 Mad LW 371 (375). 


required under 
■ whether it is 


trecuve service whether it is 
stal or substituted. (1955) 68 


-- ^ OVxX VlVC wucuicr It IS 

substituted - ( 1055)68 

(8) Generally speaking, there will be no 
privity of contract between the plaintiff and 
the third party in a claim falling under 
O. 8-A, which the defendant sets up against 
a third party. A Subordinate Judge therefore 
wrongly refuses to exercise the jurisdiction 
vested in him under that Rule where he 
dismisses the application on the ground that 
there is no such privity. AIR 1957 Mad 
679 (679) °° (1968) 2 Mad LJ 12: 81 Mad 
LW 32. (Indemnity referred to in O. 8-A 
need not necessarily spring from contract) 


mgly refuses to exercise the jurisdiction 
ted in him under that Rule where he 
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. {rn R f fh °t “»««>•—The Odrd Party shaU, as from the time of the service upon 

r u j r nO Ce ’ , be to be a party to the action with the same righ t, in respect 

ot his defence against any claim made against him and otherwise as if he had been duly 
sued m the ordinary way by the defendant. . 

R. 3. Default by third party.—If the third party desires to dispute the plaintiffs 
claim in the suit as against the defendant on whose behalf the notice has been given, 
or his own liability to the defendant, the third party may enter appearance in the suit 
on or before the date fixed for his appearance in the notice. If he does not enter appear- 
he shall be deemed to admit the validity of the decree that may be obtained against 
such defendant, whether by consent or otherwise, and his own liability to contribute or 
indemnify, as the case may be, to the extent claimed in the third party notice: 

Provided always that a person so served and failing to appear may apply to the 
Court for leave to appear, and such leave may be given upon such terms, if any, as the 
Court shall think fit. 


Order 8A, Rule 1 (Mad) — Note 1 (contd.) 
r x £££ 1961 Mad 367 ( 308 > : ( 1901 > 2 Mad 

(9) If the Court is satisfied that 
there is no question to be tried, as 
to the liability of the third party to make 
the. contribution or pay the indemnity 
claimed, it should be at liberty to hold that 
there is no such question and to dismiss the 
application for directions. AIR 1957 Andh 
Pra 939 (940). 


(10) Person already impleaded as one of 
the defendants in the suit —- Plaintiff, how¬ 
ever, dropping him out pending disposal — 
He can again be brought in as a third party 
under O. 8-A. (1967) 2 Mad LJ 440: 80 Mad 
LW 362. 

(11) There is no limitation that the rule 
is applicable only to a claim of indemnity 
arising out of the same transaction or a 
transaction entered into simultaneously with 
the transaction sought to be enforced, in the 
suit. (1969) 1 Mad LJ 168: 82 Mad LW 134. 

(12) Application of O. 8-A, R. 1 is not 
restricted to suits other than those laid on 
negotiable instruments. AIR 1962 Mad 202 
(204): (1962) 1 Mad LJ 248 00 (1969) 1 
Mad LJ 168: 82 Mad LW 134. 

(13) Court issuing notice to third party 
before considering application under R. 1 
•— Procedure not wrong. AIR 1967 Andh 
Pra 145 (140): (1966) 2 Andh WR 214. 

(14) Application under R. 1 — Order re¬ 
fusing leave has necessarily the effect of an 
order under R. 1. AIR 1967 Andh Pra 145 
(140): (1966) 2 Andh WR 214. 


(15) Application under R. 1 — No enquiry 
possible on facts except hearing parties — 
Order does not suffer from infirmity on the 
ground that application is dismissed with¬ 
out enquiry. AIR 1967 Andh Pra 145 (146): 
(1960) 2 Andh WR 214. 

(10) If suit is maintainable Court must 
consider whether the defendant is entitled 
to be indemnified by the third party's 
estate. AIR 1902 Ker 328 (327). 

(17) Defendant bringing his case within 
four corners of R. 1 — Court will have to 
issue notice unless there are justifiable 
grounds to refuse to grant leave. AIR 1907 


Andh Pra 145 (147): (1968) 2 Andh WR 
214. 

(18) Court should not refuse to issue 
third party notice merely because a diffi¬ 
culty may arise. (1967) 2 Mad LJ 440: 80* 
Mad LW 302 00 AIR 1967 Andh Pra 145 
(147): 1966) 2 Andh WR 214. . 

(19) Suit on promissory note by endorsee 
against maker alone —> Original payee (en¬ 
dorser) not impleaded —- Plea by maker 
that payments made to endorser were not 
given credit to —r Application to implead 
endorser under third party procedure. Held 
on facts third party procedure not applica¬ 
ble to case. AIR 1962 Mad 202 fe05): 
(1962) 1 Mad LJ 240. 

(20) It applies only to cases, where there 
is a contract of indemnity and if a decree is 
passed against the defendant, he is entitled 
to be indemnified by the third party. (1962) 
2 Ker LR 23. 

(21) Because the petitioner could file an 
independent suit, it would not disentitle Him 
to implead the third party under O. 8-A. 81 
Mad LW 32: (1968) 2 Mad LJ 12. 

(22) Payments made by one person, a 
debtor to another (the husband or the cre¬ 
ditor), (due to misrepresentation). The 
cl aim is not on any indemnity express 
or implied and the provisions of O. 8-A will 
not apply. AIR 1962 Mad 243 (244): (1962) 

1 Mad LJ 49. (AIR 1928 All 605, Distin¬ 
guished.) 

(23) Suit by assignee of mortgagee —* 
Defendant mortgagor seeking to implead ori¬ 
ginal mortgagee as party-defendant alleging 
discharge of debt before assignment-— Held 
O. 8-A, R. 1 applies. AIR 1965 Mad 495 
(496): (1965) 2 lad LJ 160. 


Order 8-A, Rule 2 (Mad) —, Note 1 
(1) Third party can raise all grounds to 
the action available against the party defen¬ 
dant who seeks to bring him on record — 
Jurisdiction of the Court is one such point. 
AIR 1961 Mad 367 (368): (1981) 2 Mad 
LJ 335. 

Order 8-A, Rule 3 (Mad) — Note 1 
(1) Rule 3 of O. 8-A (Madras) does not 
limit the scope of O. 8-A so as to make it 
applicable only to cases where suit claim is 
admitted. (1969) 1 Mad LJ 168: 82 Mad 
LW 134. 
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R. 4. Procedure oo default. —Where the third party does not enter appearance in 
die suit and the suit is decreed by consent or otherwise in favour of the plaintiff, the 
Court may pass such decree as the nature of the case may require, against the third 
party and in favour of die defendant on whose behalf notice was issued: 

Provided that execution thereof shall not be issued without leave of the Court until 
after satisfaction by such defendant of the decree against him. 

R. 5. Third party directions.—If the third party enters appearance die defendant 
on whose behalf notice was issued may apply to the Court for directions; and the Court 
may, if satisfied that there is a question to be tried as to the liability of the third party 
to make the contribution or pay the indemnity claimed, in whole or in part, order die 
question of such liability, as between the third party and die defendant giving the notice, 
to be tried in such manner, at or after die trial of die suit, as die Court may direct; and 
if not so satisfied, may pass such decree or order as the nature of the case may require. 

R. 6. Leave to defend.—The Court may upon the hearing of the application men¬ 
tioned in Rule 5, give the third party liberty to defend die suit upon such terms as may 
be just, or to appear at the trial and take such part therein as may be just, and gene¬ 
rally may order such proceedings to be taken, documents to be delivered or amendments 
to be made, and give such directions as appear proper for the most convenient determi¬ 
nation of the question or questions in issue, and as to the mode and extent in or to 
which the third party shall be bound or made liable by the decree in the suit. 

R. 7. Costs.—The Court may decide all questions of costs, as between the third 
party and the other parties to the suit, and may order any one or more to pay the costs 
of any other, or others or give such direction as to costs as the justice of the case may 
require. 

R. 8. Questions between co-defendants.—-Where a defendant claims to be entitled 
•to contribution from or indemnity against any other defendant to the suit, a notice may 
be issued and the same procedure shall be adopted for the determination of such ques¬ 
tions between the defendants as would be issued and taken, if such last-mentioned defen¬ 
dant were third party; but nothing herein contained shall prejudice the rights of the 
plaintiff against any defendant in the suit. 


R. 0. Further parties.—Where any person served with a third party notice by a 
defendant under these rules claims to be entitled to contribution from or indemnity 


Order 8-A (Madras) Rule 5 — Note 1 

(1) It is not correct to say that once the 
defendant obtains the leave of Court under 
O. 8-A to issue notice to a third party the 
Court has t no option but to add the third 
party. AIR 1957 Andh Pra 939 (940). 

(2) At the stage of asking for directions 
under this rule, the Court exercises its dis¬ 
cretion in the matter and it is then that the 
defendant has to show a prima facie case 
within R. 1 that he is entitled to bring the 
third party on record. At that stage it will 
be open to the plaintiff to prefer his objec¬ 
tions and the third party to show either by 
evidence or by arguments at the Bar the 
special circumstances which require that the 
directions should not be given and the appli¬ 
cation should be dismissed. (1955) 68 Mad 
LW 371 (375, 376). 

• Directions for contribution or indem¬ 
nity by the third partv can be asked for at 
or after the trial of the suit, or even after 
disposal of appeal. (1967) 2 Mad LJ 446: 
80 Mad LW 362. 

(4) Application to implead a third party 
under R. 1 — Leave sought refused under 
**• —■ It cannot be an order passed under 


R. 5 as Rule 5 relates to a subsequent stage. 
AIR 1967 Andh Pra 145 (146): (1966) 2 
Andh WR 214. 

(5) Suit for ejectment by purchaser of 
property — Defendant aoolvim? for ad di- 


property — Defendant applying for addi¬ 
tion of vendor as co-defendant alleging 
agreement of sale between vendor and de¬ 
fendants with notice to purchase — Order 
8-A would not apply, since the alleged right 
of the petitioner under the agreement of sale 
could not be a valid defence to an action 
in ejectment AIR 1967 Mad 344 (345): 
(1967) 1 Mad LJ 275. 

Order 8-A (Madras) Rule 8 — Note 1 

(1) Th e third party procedure can be 
availed of as against a person already on 
record. AIR 1953 Mad 927 (927). 

r < 1967 ) 2 Mad LJ 446: 80 Mad 

JLW 362. J 

(?) a o < : laim a £>ainst a co-defendant 
under O. 8-A, R 8 (Mad), where the co-de¬ 
fendant admitted his liability to the defen¬ 
dant the decree cannot be challenged on 
ground of absence of proper notice ATR 
1962 Mad 429 (430): (1<KI2) P 2 Mad LJ 184. 
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6,0 ^ *>» may, by Ireve of the Court, fame 
a third party notice to that effect, and the preceding rule* as to the third party procedure 

“If*? 3 every notice so issued and the expressions “third parly 

nohee and third party m these rales shall apply to and include every notice so feraed 

r^Tsd>T£ nto!f 5."“ respectively." (21^-1851): Act 20 o£ 1008. 
Mysore 

After Order VHI insert the following as Order VUI-A, namely*.— 

ORDER Vm-A 


THIRD PARTY PROCEDURH 

. L Where in respect of the claim made against him in the suit, a 
claims to be entitled to contribution from or indemnity against any person not already 
a party to the suit (hereinafter called the third party) he may by leave of Court, issue 

*e n °C^rt ieremaftar ** third Party notice) *° thAt effect, sealed with theseal of 

(2) An application for leave to issue such notice shall be filed along with the written 
statement of the said defendant and be accompanied by a draft of the notice sought to 
be issued. The notice shall state tbe nature and grounds of the claim and when the 
oratt ot the same is approved by Court with or without corrections, it shall be served 
on the third party together with a copy of the plaint and a copy of the said defendants 
written statement in the manner prescribed for the service of summons. 


R. 2. (1) If on being served with such notice the third party does not enter appear- 

ance on or before the date fixed therein for his appearance, he shall be deemed to admit 

tbe validity of the decree that may be passed against the defendant, on whose behalf the 

nobce was issued, whether upon contest or consent or otherwise, and to admit his own 

liability to contribute or indemnify, as the case may be, to the extent claimed in tha 
third party notice. 


Provided that a person so served and failing to appear may, at any time before tha 
disposal of the suit, apply to Court for leave to appear and the Court may grant such 
leave upon such terms, if any, as it may think fit to impose. 

(2) Where the third party does not enter appearance in the suit and the suit is 
decreed upon contest or consent or otherwise against the defendant on whose behalf tha 
notice was issued, the Court may in the said decree make such directions as to contribu¬ 
tion or indemnity, as the case may be, against the third party and in favour of the said 
defendant as the circumstances of the case may require. 

Provided that the execution thereof shall not issue against the third party without 
the leave of the Court until after satisfaction by such defendant of the decree against 
him. 

R. 3. If the third party desires to dispute either the claim mad© against him in 
the third party notice or the plaintiff’s claim in the suit or both, he shall enter appear¬ 
ance in the suit on or before the date fixed therefor in the notice. 


R. 4. When the third party enters appearance under Rule 8 or upon leave being 
granted under the proviso to sub-rule (1) of Rule 2 he shall apply to Court for direc¬ 
tions 'as to further proceedings to be taken on the notice setting out his case or pleas 
in respect of the same. Notice thereof shall be given both to the defendant on whose 
behalf the third party notice was issued as well as to the plaintiff, fixing an early date 
for its hearing. 

R. 5. (1) On hearing of such application— 

(a) if the Court is of the opinion either that die claim made in the third party 
notice is prima facie not warranted or that it is not so intimately connected 
with the plaintiff’s claim in the suit as to render its being conveniently tried 
along with the plaintiff*s claim in the suit, or that its trial in the suit will 
unduly prolong or hamper the trial of the suit, the Court may dismiss tbe 
proceedings on the third party notice. 
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(b) If tho Court la satisfied that there ia a question to be tried as to the liability 
of die third party to make die contribution or pay the indemnity claimed, 
in whole or in part, and that it is just and convenient to try the same in the 
suit the Court may order the question of such liability as between the 

third party the defendant giving notice, to be tried in such manner as 
it may direct and may by the said order also give liberty to the third party to 
defend the suit itself upon such terms as may be just. 

(2) Whan the Court proceeds under Cl. (b) of sub-rule (1) it shall also give such 
directions as may be necessary for the delivery of pleadings, production of documents 
or the taking of further appropriate proceedings in the suit 

(3) If upon trial a decree comes to be passed either on contest or consent or other¬ 

wise against die defendant on whose behalf notice was given, die Court shall in such 
d ecr e e such direction as to contribution or indemnity, as the case may be, against 

die third party in favour of the said defendant as die circumstances of the case may 
require, and «l«n as to whether execution in respect of such direction against the third 
party «h«ll or ■hall not be conditional upon the defendant satisfying the decree against 

him, 

' (4) The Court, while making such decrees, may decide all questions of costs as 
between die third party and other parties and may order any one or more to pay the 
costs of any other or others and give such directions as to costs as the justice of the case 
may require. 

R. 0. (1) Where the Court dismisses the proceedings on a third party notice under 
clause (a) of sub-rule (1) of Rule 5, the claim made in the third party notice shall be 
deemed to have been left undecided, and the defendant on whose behalf notice was 
issued will be at liberty to take such other independent proceeding in respect thereof as 
may be open to him, as if no such notice had been issued by him. 

(2) Where the Court decides to proceed under clause (b) of sub-rule (1) of Rule 5, 
the third party shall, as from the date on which the third party notice was served om 
him be a party to the suit and shall have— 

(a) the same rights as respects the claims made against him by or the decree 
passed against him in favour of the defendant on whose behalf the notice 
was issued, as if he had been sued in the ordinary way by the said defen¬ 
dant; and 

(b) where he is given the liberty to defend the suit itself, the same rights as ree- 

pects his defence in the suit and the decree passed therein as if he had been 
sued in the ordinary way by the p laintiff in the suit. 

(3) On the making of an order under clause (b) of sub-rule (1) of Rule 5, the cause- 

title of the suit shall be amended by inserting the name of the third party in the array 
of defendants, with the addition in brackets after his name the words “Third Party on 
the notice of the defendant served on.” [30-3-1967.] 


ORDER IX 

APPEARANCE OF PARTIES AND CONSEQUENCE OF NON-APPEARANCE 

R. 1. Parties to appear on day fixed in summons for defendant to appear 
and answer.—On the day fixed in the summons for the defendant to appear and 
answer, the parties shall be in attendance at the Court house in person or by their 
respective pleaders, and the suit shall then be heard unless the hearing is adjourn¬ 
ed to a future day fixed by the Court. 

[1882 and 1877, S. 96; 1859, S 109.] 


ORDER 9 (GENERAL) — SYNOPSIS 
1. Applicability of O. 9 to execution pro- 


8 . Applicability of O. 9 to applications 
under O. 9 Itself. 


■ —“ 

S. Applicability of O. 9 to miscellaneous 
proceedings — See also Notes under 
S. 141 and O. 9, R. 9. 

4. Failure of party to appear at adjourned 
hearing — See Notes under O. 17, 
R. 2. 



(Gen) 


[The Code of] Civil Procedure, 


Order 0 (General) 

!• Applicability of Order 9 to execution 
proceedings.— (1) Order 9 does not apply to 
execution proceedings. AIR 1955 Nag 305 
(306): ILR (1956) Nag 390 (DB) 00 1957 
Jab LJ 257 (258) (DB) 00 AIR 1948 Mad 
337 (338) (1941) 22 Pat LT 965 (967) 

[But see AIR 1945 Pat 132 (132, 133) 
CDB) 00 AIR 1924 Mad 715 (715) 00 Am 
1069 Pat 79 (82) 00 Am 1962 Raj 107 
(108): 1961 Raj LW 218. (Am 1963 SC 23, 
Rel. on; Am 1954 Raj 15, Dist) ] 

(2) When an execution application is dis¬ 
missed for default the party can file a fresh 
application. (1941) 22 Pat L Tim 965 
Oo AIR 1923 All 
(DB). 


460 (460): 45 All 1 



(8) When ^ execution application is dis¬ 
missed for default the party can invoke the 
inherent powers of the court for a re-hear¬ 
ing- Am 1958 Andh Pra 341 (341, 342) 00 
Am 1957 Mad 353 (354) 00 1957 Jab LJ 
257 (258) (DB) 00 Am 1955 Nag 297 (298): 
ILR (1955) Nag 962 (DB) 00 1955 Ker LT 
870 (873) 00 Am 1954 All 98 (99) Am 
1962 Raj 107 (108): 1961 Raj LW 218. 
[But see (1941) 22 Pat L Tim 965 (966).] 
(4) Prior to insertion of Rules 104 and 
105 in O. 21 (Andhra Amendment) there 
was no provision in O. 9 for restoration of 
execution application dismissed for default; 
but after tne insertion, a specific statutory 
provision has been made in O. 21, R. 105 
(1). Consequently in these matters the 

a uestion of exercise of inherent powers by 
le Court does not arise. Am 1963 Andh 
Pra 127 (128): (1962) 2 Andh WR 21. 

. 2 * Applicability of Order 9 to applica¬ 
tions under Order 9 itself. — (1) Where an 
application under Rr. 4 or 9 or R. 13 of 
Order 9 is itself dismissed for default, 

(a) it has been held in some cases that a 
fresh application to restore that ap¬ 
plication can lie. AIR 1948 Mad 
480 (480) 00 Am 1966 Andh Pra 263 
(264, 265): (1964) 2 Andh WR 315 

PO Am 1961 Manipur 35 (36). 

(b) On the other hand, the other cases 
have held that a second application 
to restore a prior application dismiss¬ 
ed for default does not lie. AIR 1923 
Bom 386 (386) (DB) 00 Am 1929 
Cal 17 (18) (DB) 00 Am 1922 Pat 
121 (121): 4 Pat L Tour 287 (DB). 

(c) The following cases held that the ap¬ 
plication for restoration can itself be 
treated as a second application for 
restoring the suit provided there is no 
bar by limitation. Am 1924 All 503 
(504): 46 All 319 (DB) 00 Am 1927 
Cal 534 (536): 54’ Cal 405 (DB) 00 
AIR 1914 Mad 438 (438). 

(d) In a proper case the Court can also 
restore a prior application dismissed 
for default under its inherent powers. 
Am 1929 All 624 (624) (DB) 00 Am 
1927 Cal 534 (536): 54 Cal 405 •• 
Am 1968 Pat 112 (113). 


(e) Sole plaintiff 



dismissed 


pla __ ___ 

for fail ure of either party to appear 
on hearing date —• Two separate 
cases filed by two different persons 
for substitution claiming to be legal 
representatives of deceased —- Court 
proceeding to take evidence — Case 
d eman ds suo motu exercise of In¬ 
herent powers of restoration of suit 

Am 1968 Pat 110 <111. 112): 1968 
BLJR 155 (DB). , 

(2) An application for the restoration of a 
suit which application itself has been dis¬ 
missed for default can be restored under the 
inherent power of the Court but not nnHur 
O. 9, R. 9 read with Section 141. Am 1932 
Nag 101 (102): 28 Nag LR 83 (FB). (OVER¬ 
RULING Am* 1923 Nag 293: 19 Nag LR. 
119: 7 Nag LR 32 must also be deemed as 
overruled by this decision.) OQ AIR 1954 
Assam 1 (6): ILR (1953) 5 Assam 538 (FB) 
00 Am 1958 Pat 107 (107, 108) 00 1956 
Madh B LJ 959 (961) 00 Am 1959 Pat 121 
(126): 1958 BLJR 783 (FB). (Section 141 
does not make Order 9 applicable to pro¬ 
ceeding started under Rr. 4, 9 and 13.) •• 
Am 1966 Orissa 24 (26): 31 Cut LT 769. 

[But see (1923) 22 Ind Cas 547 (548) 
(Nag).] 

(3) Where a suit is dismissed for default 
and an application for restoration of the suit 
is also dismissed for default and an applica¬ 
tion is made for restoration of the latter ap¬ 
plication, the Court cannot enter into tne 
merits of the application to restore the suit. 
Am 1944 Nag 317 (317): ILR (1944) Nag 
558. 

(4) Suit dismissed in absence of both 
parties —«■ Application for restoration —> 
Notice to defendant not necessary —» Pri 
crple will apply in case of restoration of a] 
plication for restoration. (1963) 65 Pun 
259 (261, 262): 1963 Cur LJ 140 (DB). 



3. Applicability 
oceedings. — Si 


pr 

— 9—(1)_ 

(1) of Criminal P. C. to Civil Court is gov¬ 
erned by that section only —. O. 9, C. P. 
Code will not apply to such proceedings. 
Am 1965 All 368 (369, 870): 1965 (2) Cri 
LJ 177: 1964 All LJ 635 (DB). 

(2) An attaching creditor of the plaint 
claim in the suit cannot maintain an applica¬ 
tion under O. 9, R. 9. The attachment does 
not obtain for him any assignment, creation 
or devolution of interest within the meaning 
of O. 22, R. 10 (1). 1959 Ker LT 284: 1959 
Ker LJ 166. 

(8) Application for fixation of fair rent 
under -Kerala Act 1 of 1964 — Dismissal 
for default — Provisions of O. 9 are appli¬ 
cable. Am 1967 Kerala 287 (288): 1967i 
Ker LT 317 (FB). 

(4) Order dismissing maintenance petition 
for default — O. 9 C. P. Code applicable 
to maintenance proceedings under S. 488, 
Cr. P. Code also. (1965) 31 Cut LT 780 
[793, 794): ILR (1965) Cal 566. 


■ [The Code of] Chrfl Procedure, 1908 
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E 2. - Dismissal of suit where summons not served in consequence of plain¬ 
tiffs failure to pay costs.— Where on the day so fixed it is found that the sum¬ 
mons has not been served upon the defendant in consequence of the failure ol 
the plaintiff to pay the court-fee or postal charges (if any) chargeable for such 
service, the Court may make an order that the suit be dismis sed: 

Provided that no such order shall be made although the s umm ons has not 
been served upon the defendant, if on the day fixed for him to appear and answer 
he attends in person or by agent when he is allowed to appear by agent. 

[1882 and 1877, S. 97; 1861, S. 5.] 

HIGH COURT AMENDMENTS 

Allahabad 

After die words, “for such service” insert the words “or that the plaintiff has failed 
to comply with the rules for filing the copy of the plaint for service on the defendant. 

Orissa 


In Rule 2, for the words “court-fee or postal charges” substitute the words and 
comma “court-fee, postal or other charges" [7-5-1954]. 


Order 9, Rule 1 — Note 3 (contd.) 

(5) Order rejecting plaint for non-pay¬ 
ment of deficit court-fee within time granted 
by Court —- Non-compliance due to mistake 
of pleader in entering wrong date in his 
diary — Application under S. 151 for resto¬ 
ration of suit held maintainable. AIR 1964 
Orissa 134 (186): LLR (1964) Cut 18. (Order 
9 does not apply.) 

(6) Order is applicable to election dispu¬ 
tes under Representation of the People Act 
(1951). AIR 1965 Pat 378 (381, 382): 1966 
BLJR 588 (DB). (Election petition can be 
dismissed for default under R. 8.) 00 AIR 
1968 Punj 152 (158, 159): ILR (1967) 2 
Punj 430. 

4. Failure of party to appear at adjourned 
hearing. See Notes under O. 17, R. 2. 

ORDER 9, RULE 2 — SYNOPSIS 

1. Scope. 

2. “Defendant.” 

3. Failure to pay court-fee or postal 

charges when entails dismissal. 

4. Appeal. 


non-payment of process fees. AIR 1937 Sind 
273 (278): 31 Sind LR 180. 

2. “Defendant.” — (1) The word ‘defen¬ 
dant' does not include the guardian ad 
litem of a min or defendant and the mere fact 
that no process fee is paid for issuing notice 
to such a guardian is no ground for dis¬ 
missing the suit under this rule, especially 
where there are major defendants in the 
suit. (1912) 11 Ind Cas 317 (318): 1912 
Pun Re No. 35 00 AIR 1920 Pat 820 (821) 
(DB). 

(2) Where the summons has been served 
upon a wrong person instead of on the real 
defendant, and he appears and denies his 
liability, file proper order to pass is to dis¬ 
miss the suit with costs. (1880) 4 Bom 619 
(623). 

3. Failure to pay court-fee or postal 
charges, when entails dismissal.— (1) Unless 
the Court fixes a time for the deposit of the 

S rocess fee under O. 48, R. 1 (2) and gives 
le party reasonable time and opportunity 
to comply with its orders, it cannot dismiss 
the suit. AIR 1924 Nag 298 (299) 00 AIR 
1920 Cal 244 (244, 245) (DB). 


1. Scope. —- (1) The Court cannot dis¬ 
miss the suit under this rule for failure on 
the part of the plaintiff to furnish the cor¬ 
rect address of the defendant, or his failure 
to file the summons and the copy of the 
plaint in Court in reasonable time. AIR 
1931 Lah 655 (655) 00 ELR (1952) 2 Raj 
382 (383). 

(2) The failure contemplated is not mere¬ 
ly an omission to pay the requisite charges 
but also to pay the same within the time 
fixed. (1911) 7 Nag LR 114 (116). 

(3) Where a suit is dismissed for default 
and an application for its restoration is dis¬ 
missed for failure to pay the process fees, 
the order dismissing the application falls 
under R. 9 and not under this rule. AIR 
1936 All 737 (738) (DB). 

(4) This rule applies to an application 
under O. 34, R. 5 py virtue of S. 141 and 
such an application can be dismissed for 


(2) Where there is failure on the part of 
the plaintiff to pay process fee for a newly 
added defendant the failure will not entail 
the d ismi ssal of the whole suit. The dis¬ 
missal should be only as against the parti¬ 
cular defendant (1880) 2 All 318 (319) (DB) 
00 AIR 1950 Nag 188 (189) 00 AIR 1921 
Pat 422 (422) (DB). 

[But see (1868) 5 Bom HCR 118 (121).] 

(3) According to the proviso, if notwith¬ 
standing the plaintiff's default in paying the 
process fees the defendant appears, the 
Court cannot dismiss the suit. AIR 1919 
Pat 372 (373) (DB) 00 (1891) 15 Bom 160 
(162, 163). 


(4) Where the plaintiff is prepared to pay 
the process fee but it is the Court which 
refuses to take it because according to its 
view the process fee is being deposited 
later, this rule does not strictly apply. AIR 
1936 All 737 (739) (DB). 
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1L S. Where neither part? appears, suit to be dismissed.—Where_ 

party appears when the suit ii called on for hearing, the Court may an order 

that the suit be digmiyced , 

[1882, S. 96; 1877, S*. 98, 99; 1859, S. 110.1 >'? 


Order 9, Rule 2 —- Note 3 (contdL) 

(5) There is no provision in Civil 
P. C. with regard to the fixing of 
a date before railing upon the plaintiff to 
file process-fees and processes. In absence 
of any such provision, it could be open to 
the Court either to fix a date for the appear¬ 
ance of the defendant and then demand pro¬ 
cess-fees, etc., or to require the plaintiff to 
file the process-fees, etc., and thereafter fix 
a date for die appearance of the defendant 
or for hearing. AIR 1968 Pat 110 (111): 
1968 BLTR 155. (AIR 1939 Pat 160, OVER¬ 
RULED.) 

(6) Where there are several defendants, 
the plaintiff must deposit sufficient process 
fees for service on all the defendants. It is 
not open to him to contend that the Court 
should serve at least the defen dan ts for 
whose servioe the money paid will be suffi¬ 
cient. AIR 1941 Pat 402 (403). 

4. Appeal. — (1) The order of dismissal 
is not a decree within Section 2 (2) and no 
appeal lies therefrom. AIR 1916 All 320 
'326): 38 All 357 (DB) *• (1883) 9 Cal 627 
628) (DB). 

ORDER 9, RULE 3 — SYNOPSIS 

1. “Where neither party appears." 

2. “When the suit is called on for h 

mg.” 


C 

i 


er that 


8. “The Court may make an ord 
the suit be dismissed." 

4. Appeal and review. 

1. “Where neither party appears." — (1) 
If the plaintiff or his agent or his pleader 
duly instructed is present, the fact that no 
evidence is adduced will not enable the 
^ourt to order a dismissal under this rul*- 
AIR 1954 Punj 174 (175) 00 AIR 1918 All 
333 (335): 40 All 590 (DB) •• AIR 1922 
Pat 504 (507). 

(2) If both the parties are absent, the 
mere presence of the pleaders without in¬ 
structions is not an appearance and a dis¬ 
missal under this rule is justified. AIR 1934 
Pat 18 (19) 00 AIR 1952 Kutch 31 (32) •• 
AIR 1938 Cal 547 (548) (DB). 

(3) Where the plaintiff and some of the 
defendants do not appear but the other 
defendants appear and the suit is dismissed, 
the dismissal, in so far as it is against the 
absent defendants, is under this rule, while 
as against the defendant or defendants who 
appear, it is under R. 8. AIR 1920 Bom 
54 (55): 44 Bom 767 (DB) 00 AIR 1926 All 
169 (170): 48 All 97 (DB). 

(4) Application of both parties for adjourn¬ 
ment rejected — Parties asked to get ready 
— Plaintiff present but not ready when 
called for hearing — Suit dismissed — Held 
mere physical presence in Court is not ap¬ 
pearance under O. 9 — Appearance meant 


taking part in su 
ration bound to 
149. 


suit 


su 


Application for resto- 
ELR (1904) Cut 




2.^ “When the suit is called on for hear- 
*r (I) The hearing referred to is obvi¬ 
ously the first hearing after the issue of the 
su mmon s to the defendant, and not neces¬ 
sarily a hearing of evidence. AIR 1957 Cal 
170 (171) 00 AIR 1919 Sind 89 (91): 13 
Sind LR 149 (DB) •• AIR 1922 Pat 252 
0 Pat L Jour 050 (DB) •* AIR 1953 
Pra 10 (11). 

(2) Read with O. 17, R. 2, this rule may 
be applied to cases where the parties are 
absent at the adjourned hearings. AIR 1949 
Sind 20 (37) (DB). 

(3) It is not proper to dismiss a suit on 
a date on which the parties had no previous 
notice or at a place not notified or on a day 
fixed for considering only an application far 
amendment of the issues. AIR 1956 Hyd 
139 (140): ILR (1950) Hyd 551 (DB) •• 


Pun Re No. 37, p. 121 (122) *° AIR 
1921 Pat 96 (97): 0 Pat L Jour 331 (DB). 

(4) Where on the date fixed in the sum- 
mons for the appearance of the defendant 
he has the opportunity of putting in die 
written statement, the mere fact that he 
does not actually file the same cannot de¬ 
tract from that day being the date of hear¬ 
ing. ELR (1955) Patiala 388 (396) •• AIR 
1952 Pepsu 174 (177): ELR (1952) Patiala 
345. 

(5) After a preliminary decree has been 
assed, the suit cannot be dismissed for de- 
ault of appearance. AIR 1924 PC 198 

(200): 4 Pat 61: 51 Ind App 321 •• AIR 
1932 Mad 519 (522) (DB) 00 AIR 1933 
Oudh 229 (230): 8 Luck 490 (DB). 

(6) Even though a party may have appear¬ 
ed at any time on tne date fixed, the con¬ 
sequence of his non-appearance or default 
will follow if he happens not to appear at 
the time when the suit is called on for 
hearing. AIR 1958 Pat 86 (87). 

Where the suit which was in the spe- 
list under Chapter X R. 35 of the Ori¬ 
ginal Side Rules of the High Court was 
struck out because neither party appeared 
before the Judge who made the order of 
dismissal, R. 3 of O. 9 cannot strictly ap¬ 
ply as the suit was not called on for hear¬ 
ing. AIR 1965 Cal 547 (549). 

3. “The Court may make an order that 
the suit be dismissed.” — (1) A discretion 
is given to the Court in the matter of dis¬ 
missing the suit. AIR 1936 Pat 437 (438). 

(2) The Court has no power to strike a 
case off its file but can only make on order 
dismissing the suit. (1887) 10 Mad 270 (271) 
(DB). 


I 


Ji v , 
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JL 4 . Plaintiff may bring fresh suit or Court may restore sort to file 
a suit is dismissed under Rule 2 or Rule 3, the plaintiff imiy (subject to 
of limitation) bring a fresh suit; or he may apply for an order to set tne 
..id. and if he satisfies the Court that there was sufficient cause for Ins not paymg 
the court-fee and postal charges (if any) required within the tune fired befom^ 
issue of die summons or for his non-appearance, as die case may be, the Court 
«h.)l m»V. an order setting aside the dismissal and shall appomt a day for proceed 

ing with tho suit. 

[1882k S.98; 1871. Ss. 98, 99; 1859, S. 110.] 

HIGH court amendments 


Delhi and Himachal Pradesh 

Same as that of Punjab see Act 20 of 1966, Ss. 7 and IT. 

4 shall be numbered Rule 4 (1) and the following sub-rule (2) shall be addad 
to it, namely :— 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1808a, shril apply 
to ap pl' r^»tinnm nnt^ftr this iul©. £17-8-1961.} 

fil Now sea Limitation Act. 1963, S. 4a 


See Act SI of 1966, Ss. 29 and 32. 


Punjab, Haryana and 

Same as that of Gujarat [14-2-1956}; 


Order 9, Rule 3 — Note 3 (contd.) 

(3) Where the parties state that the case 
it settled and at their request the case is 
■truck off, it is not a dismissal for default 
under this rule. AIR 1917 Mad 495 (496, 
497) (DB). 

(4) It is clear from Order 9 that after 
summonses are served on the defendants, die 
suit be dismissed but the plaint cannot 
be rejected. AIR 1963 Guj 79 (80): (1963) 
4 Guj LR 437. 

4. Appeal and review. — (1) A dismissal 
under this rule is not a decree within Sec¬ 
tion 2 (2) and, therefore, no appeal lies. AIR 
1952 Him Pra & B. 24 (2^ 26) 00 AIR 
1949 Sind 26 (28): ILR (1948) Kar 87 (DB). 

(2) An order under this rule is not open 
to review. (1898) 2 Cal WN 318 (319) (DB) 
•• (1899) 26 Cal 598 (600, 601) (DB). (Obi¬ 
ter.) 

(3) An order of dismissal based on an 
erroneous application of this rule is open to 
revision. AIR 1952 Kutch 31 (32). 

ORDER 9, RULE 4 — SYNOPSIS 

1. Scope. 

2. “Sufficient cause.** 

3. Applicability of the rule to insolvency 

proceedings. 

4. Applicability of the rule to miscellane¬ 

ous applications. 

5. Notice to defendant. 

6. Appeal. 

7. Revision. 

1. Scope. — (1) Where a suit is dismissed 
under R. 2 or R. 3, or under O. 17, R. 2 
feed with these rules, a fresh suit is not 


barred. AIR 1948 Cal 366^(368)'(DB) •• 
AIR 1925 Nag 31 (31) 00 AIR 1929 All 131 
(131): 50 All 837 00 1966 All WR (HC) 
733 (734) 00 AIR 1964 All 300 (301). (Trans¬ 
feree pendent lite from plaintiff also entitled 
to bring fresh suit.) 

[But see AIR 1928 Nag 220 (221).] 

(2) A fresh suit may be brought notwith¬ 
standing the fact that no application for 
restoration has been made under this rule 
or even after an application under this rule 
has proved unsuccessful. AIR JL951 Him 
Pra 87 (88) 00 AIR 1920 All 678 (678) *° 
AIR 1937 Pat 9 (11): 15 Pat 710 (DB). 

(3) The effect of a restoration of the suit 
under this rule is to bring the suit back as 
regards parties, to the same position in 
which it was at the time of dismissal. AIR 
1952 All 749 (750) •• AIR 1952 Pepsu 22 
(22): ILR (1952) Patiala 27 *• AIR 1924 
Cal 814 (815) (DB). 

(4) As a matter of general rule, the inten¬ 
tion would be to restore the suit and all 
incidental matters. AIR 1952 All 749 (750) 
00 AIR 1952 Pepsu 22 (22): ILR (1952) 
Patiala 27 00 AIR 1934 Mad 49 (51): 57 
Mad 308. 

[See also AIR 1908 Mys 283 (286): (1967) 
1 Mys LJ 414. (Revival of ancillary orders 
depends upon terms on which order of dis¬ 
missal is passed and also the terms on which 
Court restored the suit in question. AIR 
1965 All 540, DISSENT. FROM; AIR 1934 
Mad 49 and AIR 1956 Pat 271, Foil.) ] 

(5) Where a suit brought by a shebait in 
the name of an idol is dismissed for default 
under O. 9, R. 3 an application for resto¬ 
ration under this rule can be made by an¬ 
other shebait who is the shebait at the time 
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Order 9, Rule 4 —— Note 1 (contd.) 

of the application. AIR 1938 Cal 547 (548) 

(DB). 

(6) An application under this rule for res¬ 
toration of a plaint rejected under O. 7, 
R. 11 is misconceived. AIR 1952 Assam 149 
(150): ILR (1952) 4 Assam 262. 

(7) Where the defendant although he is 
physically present does not respond when 
the case is called and the plaintiff is also 
absent die dismissal of the suit is one under 
R. 3 and not under R. 8. AIR 1956 Pat 
127 (128). 

(8) The fact of the defendant's appear¬ 
ance in the suit itself by die filing of a 
written statement is not sufficient to take 
the dismissal outside the scope of R. 3 when 
he does not respond when the case is call¬ 
ed. ILR (1948) 1 Cal 141 (143). 

(9) Suit for dissolution of partnership and 
rendition of accounts — Court cannot dis¬ 
miss the suit for default of appearance after 
passing a preliminary decree —. Application 
by plaintiff to restore the suit so dismissed 
— Refusal of application is not justified. 
(1963) 65 Punj LR 1001 (1002) (DB). 

(10) Suit dismissed under O. 9, R. 3 —. 
Application to set aside dismissal of suit 
under O. 9, R. 4 — Application signed and 
filed by advocate — Vakalatnama filed by 
advocate subsequently — It is sufficient 
compliance with O. 3, R. 4 —. Application 
is competent. AIR 1962 J and K 83 (84, 85): 
1962 Kash LJ 42. (AIR 1937 Mad 239, Not 
foil.; AIR 1957 Andh Pra 172 (FB) and ILR 
17 Cal 580 (PC), Rel. on.) 

2. “Sufficient cause.” — (1) An order 
under this rule without giving the applicant 
an opportunity to show sufficient cause is 
ultra vires. Madh BLJ 1955 HCR 1110 
(1111) 00 1889 Bom PJ 216 (216) (DB). 

(2) Where the plaintiff is prevented from 
attending Court due to unavoidable causes, 
there was sufficient cause for non-appear¬ 
ance. AIR 1931 Pat 87 (88). 

(3) A bona fide mistake vyhich is not un¬ 
reasonable is a sufficient cause to order res¬ 
toration. AIR 1935 Lah 163 (164) 00 (1936) 
165 Ind Cas 563 (564) (Lah). 

(4) If sufficient cause is shown for non- 
appearance, the Court is bound to restore 
the suit; it has no choice in the matter. AIR 
1953 Vindh Pra 10 (11) 00 AIR 1933 Nag 
89 (40): 28 Nag LR 295. 

(5) In a Small Cause suit, the plaintiff 
filed die forms of summons for the settle¬ 
ment of issues, instead of the forms of sum¬ 
mons for the final disposal of the suit as re¬ 
quired by the proviso to O. 5, R. 5. After 
several adjournments for filing correct forms, 
the suit was fixed for disposal. No step, 
however, was taken and the suit was dis¬ 
missed for default. AIR 1957 Pat 152 (154, 
155). 

(6) Suit dismissed under O. 9, R. 2 —* 
Application for restoration filed beyond limi¬ 
tation—Court cannot grant relief under S. 151 
—- S. 5 of the Limitation Act had no ap- 


a 9, R. 4. (1966) 32 Cut LT 
501 (502, 503): ILR (1965) Cut 562. 

[But see AIR 1962 J and K 8 (9). (In 
Jammu and Kashmir, (J. and K.) Limitation 
Act, S>. 5 applies.) ] 

3. Applicability of the rule to insolvency 

pr ?^ e ^ mgs * “T7 W Where an insolvency 
J^dkon was dismissed on die analogy of 

”2 no ?-payment of process-fee, a nesh 
application for insolvency is not barred, by 
J}™ 0 o f fte provisions of this rule. AIR 

lofaos) (DB) °° ^ 1919 

(2) The dismissal for default of a credi¬ 
tor s application in insolvency proceedings 
to annul a transfer by the debtor as being 
fraudulent does not bar a fresh application 

K* P®. ose - AIR 1951 Nag 268 

(269): ILR (1950) Nag 331. 

4. Applicability of the rule to miscel¬ 
laneous applications. — (1) Where an ap¬ 
plication for a final decree in a mortgage 
smt has been dismissed for non-payment of 
batta, the applicant can file a fresh appli- 
cation tor the same. AIR 1933 Mad 55 (56): 
56 Mad 310 (DB). 

(2) \Vhen an application for amendment 
of a decree is dismissed for non-payment of 
batta, a fresh application for amendment 

S? 179 m (DB) AIR 1933 Pat 208 (208): 12 

(3) Where an application for adjudication 
as an. insolvent is dismissed on account ot 
the default of both the parties an applica¬ 
tion can be made to restore the previous 
JPPttcat* 011 - AIR 1933 Nag 39 (40): 28 Nag 

lut 295. 

(4) When an application under O. 33 R. 1 
is dismissed for default of both parties on 
the hearing date fixed under O. 33, R. 7, a 
second application is maintainable AIR 
1967 Pat 320 (323). 

(5) Dismissal of revision for default of 
appearance — Restoration «—. Availability of 
right to file another revision petition in such 
® C8S6 no argument for not entertaining ap¬ 
plication for restoration in view of O. 9, 

R. 4. AIR 1967 J. and K. 93 (94): 1967 
Kash LJ 220. 

5. Notice to defendant. — (1) Notice to 
defendant is not necessary for restoration 
under this rule. AIR 1956 All 714 (714) 
(DB) 00 AIR 1956 Pat 127 (128) 00 AIR 
1953 Vindh Pra 10 (11) 00 AIR 1966 Orissa 
232 (233, 234): 32 Cut LT 467. (Defendant 
can contest even without notice.) 00 (1963) 
65 Pun LR 259 (261, 262). 

[See also AIR 1963 Him Pra SO (32). 
Court restoring suit without issuing notice 
to defendants who were present on the day 
the order of dismissal of suit was made — 
Court held acted illegally and in any case 
indiscreetly in restoring suit.) 

(2) Where the suit is restored and a date 
Is fixed for the hearing of the case, the 
defendant is, as of right, entitled to a notice 
of such date, except in the case where he 
had been ex parte even before the suit it¬ 
self was dismissed for the default of toe 
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R. 5. Dismissal of suit where plaintiff, after summons returned unserved, 
fails for three months to apply for fresh summons.— a [(l) Where, after a s umm ons 
has been issued to the defendant, or to one of several defendants, and returned 
unserved, the plaintiff fails, for a period of three months from, the date of the 
return made to the Court by the officer ordinarily certifying to the Court returns 
made by the serving officers, to apply for the issue of a fresh summons the Court 
shall make an order that the suit be dismissed as against such defen dan t, unless 
the pl a i ntiff has within the said period satisfied the Court that— 

(a) he has failed after using his best endeavours to discover the residence 
of the defendant who has not been served; or 

.(b) such defendant is avoiding service of process; or 

(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such application for 
such period as it thinks fit.] 

(2) In such case the plaintiff may (subject to the law of limitation) bring a 

fresh suit. 

+ 

[a] Substituted by the Code of Civil Procedure (Amendment) Act XXIV of 1920, Sec¬ 
tion 2 for the original sub-rule (1), 

[1882, S. 99A.] 


Order 9, Rule 4 
plaintiff. AIR 


Note 5 


(contd.) 

L85 (185): 


All 684 00 AIR 1952 All 749 (750). 

6. Appeal. — (1) No appeal lies from any 
order passed under this rule. ILR (1948) I 
Cal 141 (144) 00 AIR 1918 All 176 (177) 
(DB) 00 AIR 1960 Pat 504 (504): 1960 
BLJR 325. (AIR 1922 Pat 121 and AIR 1959 
Pat 121 (FB). Disting.) 

[See also AIR 1965 Cal 547 (549). (Suit 
in special list under Ch. 10, R. 35, Calcutta 
High Court Original Side Rules, struck out 
for want of prosecution — Application to 
set aside order dismissed — Appeal against 
dismissal order not maintainable, whether 
order is under S. 151 or O. 9, R. 4.) ] 

7. Revision. —. (1) An order rejecting an 
application under this rule is not open to 
revision under S. 115, Civil Procedure Code, 
but the High Court can interfere under its 
inherent powers. AIR 1930 Lah 440 (441) 

[But see (1936) 165 Ind Cas 563 (564) 
(Lah).] 

ORDER 9, RULE 5 — SYNOPSIS 

1. Applicability and scope. 

2. “Returned unserved”. 

3. “Period of three months". 

4. Fresh summons, when granted* 

5. Waiver of summons. 

6. Appeal. 

1. Applicability and scope. — (1) Where 
there is no rule on the Original Side of the 
High Court of Calcutta which has expressly 
or impliedly excluded the operation of O. 9, 
R. 5 of the Code, O. 9, R. 5 applies to 
Ordinary Original Civil jurisdiction of the 

1954 cai 369 < 372): M 

(2) When Rule 5 speaks of the Court mak¬ 
ing an order dismissing the suit, ‘the Courtf 


contemplated can only be a Judge and can¬ 
not be the Master. The Master cannot dis¬ 
miss a suit. Where, however, the rule speaks 
of ‘the Court' which may be satisfied that 
one or another of the specified reasons made 
it impossible for the plaintiff to serve the 
summons within the usual time, the expres- 
?l°““eansor at least includes the Master. 
(1957) 61 Cal WN 212 (215) (DB). 

(3) Court has no inherent jurisdiction to 
restore suit dismissed under O. 9 R 5 
1962 All WR (HC) 205: 1962 All LJ 268. 

(4) Suit dismissed against one of several 
defendants for non-service of summons on 

"T’ Court may subsequently add such 
defendant as party to suit under O. 1, R. 
10 (Z) —• No question arises of inconsistent 
decrees, earlier order dismissing suit not be¬ 
ing a decree —- Order of dismissal does not 
operate as res judicata — Plaintiff's right 

b 6 e 0 &l Pr §t) ntaHOn 04 

2. "Returned unserved.” — (X) Where It 

j * e summons has been 
issued to the defendant in the manner pres- 

caibed by law, the Court has no jurisdiction 
to disnnss the suit under the penal provi¬ 
sions of this rule. AIR 1949 East Pu5aj 49 

« ^ ^8?\ ero , a summons is returned as 
served but the Court fixes a date for proof 

gjf™ 0 ? and . on such date the proof fc not 
forfficommg, steps can be taken under this 

P^t 56 r (58 S ) U fD°B). SUmm0nS ' AIR 1942 

[But see [1940) 22 Pat L Tim 950 (951).] 

. ‘Period of three months.” — ( 1 ) a 
dismissal of a suit under this rule before 
the exjpiry of the period of three months is 

“RijreeuJar. AIR 1954 Mad 73 

1931 Mad*795 $97). 557 (558) °° ^ 
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HIGH COURT AMENDMENTS 
Bombay: Dadra and Nagar Haveli* 

Ft>r R. 5 substitute the following * 

5. Dismissal of suit where plaintiff after summons returned unserved foils for two 
months to apply for fresh s umm ons.——(1) Where, after a summons has been issued to tha 
defendant, or to one of several defendants, and returned unserved, the plaintiff fails, for 
a period of two months from die date of the return made to the Court by the officer 
ordinarily certifying to the Court returns made by the serving officers, to apply for tha 
issue of a fresh summons, the Court shall make an order that the suit be dismissed as 
against such defendant, unless the plaintiff satisfies die Court that— 

(a) he has failed after using his best endeavours to discover tha residence of tha 

defendant who has not been served, or 

(b) such defendant is avoiding service of process, or 

(c) there is any other sufficient cause for extending die Hm« 

in which case the Court may extend the time for making such application for « n r h period 
as it thinks fit. * 

(2) In such case the plaintiff may (subject to tha law of limitation} bring a fresh 
suit [1-11-1960]. 

[a] See Act 35 of 1901, S. 11 and Reg. 0 of 1903, S. 3 (1-7-05]. 

Kerala : Laccadive, Minicoy mwl Amindivi Islands 

In Rule 5— 

(i) for the existing marginal note die following shall be substituted, namely:— 
‘Dismissal of suit where plaintiff fails to apply for steps’*. 


Order 9, Rule 5 (contd.) 

4. Fresh summons, when granted. — (1) 
The plaintiff must apply for fresh summons 
within 3 months from the date of die return 
of non-service on the defendant. AIR 1954 
Cal 309 (373): ILR (1950) 1 Cal 187 AIR 
1931 Lah 055 (055). 

(2) If the pl aintiff wants an extension of 
time he has to apply to the Court within 
three months and satisfy the Court as to 
any of the circumstances mentioned in sniv¬ 
els. (a), (b) and (c). AIR 1954 Cal 309 (373): 
ILR (1950) 1 Cal 187 00 (1878) 3 Cal 312 


(31 t Where the plaintiff has not made an 
application for the issue of a fresh sum¬ 
mons within three months, nor has he made 
an application within that period for an ex¬ 
tension of time, an application for such ex¬ 
tension, far less, an application for the issue 
of a fresh summons can no longer be enter¬ 
tained. In the situation which arises, the 
Court will be bound to make an 
order that the suit be dismissed. (1957) 01 
Cal WN 212 (210) (DB). 

5. Waiver of summons.— (1) Where the 
defendants could not know, and it would 
not be possible that they would know, with¬ 
out making an appearance and searching the 
records of the case and apprising themselves 
of the facts, that the order for fresh sum¬ 
mons was neither applied for nor obtained 
within three months of the date of the re¬ 
turn of the unsuccessful service, the defen¬ 
dants could not, by entering appearance, be 
said to have disabled themselves from say¬ 
ing that the suit be dismissed under O. 9, 
R. 5. AIR 1954 Cal 309 (373): ILR (1950) 1 
Cal 187. 


6. Appeal. — (1) This rule does not ap¬ 
ply to appeals as O. 41 contains specific 
rules covering corresponding cases that arise 
in appeal. AIR 1927 Bom 68 (69, 70): 50 
Bom 815 (DB). • 

(2) Where an application for the issue of 
fresh summons was dismissed on the ground 
that it was presented after the expiry oi 
three months from the date of the return 'of 
the original summons and in the appeal pre¬ 
ferred against the order no notice of the 
appeal was served on the respondent named. 
It was held that by reason of the expiry oi 
three months from the date on which the 
writ of summons was returned unserved and 
he failure of the appellant to make any ap¬ 
plication for the issue of fresh summons 
within that period, a valuable right had 
accrued in favour of the defendant and the 
appellant could not have an order destruc¬ 
tive of that right in the absence of the res¬ 
pondent (1957) 61 Cal WN 212 (216) (DB). 

(3) There is no provision in the Code 
which confers on the defendant a right to 
have the suit dismissed against him on the 
ground of delay in serving the writ of sum¬ 
mons unless the case comes within the four 
comers of O. 9, R. 5. A case in which 
the writ of summons was never returned as 
served but was lost does not come within 
Order 9, Rule 5. If in such a case the 
Court directs the issue of a dimh- 
cate writ of summons no right of the defen¬ 
dant is adjudicated. The order being one 
which merely regulated the procedure 
the suit without determining any right ot 
liability affecting the merits of the case 
appeal against it would not lie. AIR 1®°* 
Cal 380 (889): ILR (1901) 2 Cal 430 (DB). 
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Orissa 


(n) in sob-rule (1) for tbe words “three moxiths from die date of die return mnHt 
to die Court by the officer ordinarily certifying to die Court returns made 
by die serving officers'* the words “one month from the next hearing of the 
suit or from die notice regarding die non-service of summons given by the 
Court to the plaintiff or his counsel” Aall be substituted [9-6-1659]; see also 
Reg. 8 of 1965, S. 3. 

)r R. 5 substitute the following .*—< 

“5. Dismissal of suit where plaintiff, after summons returned unserved, fails to 
file necessary requisites for fresh summons :— 

(1) Where after summons has been issued to die defendant, or to one of 

similar defendants and returned unserved, die plaintiff fail* to file neces¬ 
sary requisites for die issue of a fresh summons, within die period fixed 
by die Court, it shall make an order that the suit be dismissed as 
against such defendant, and 

(2) in such a case, die plaintiff may (subject to the law of limitation) bring 

a fresh suit [3-5-1968]. 


1 


mL 6. Procedure when only plaintiff appears.—(1) Where the plaintiff appears 
the defendant does not appear when the suit is called on for hearing then— 

When summons duly served. 

(a) if it is proved that the summons was duly served, the Court may proceed 
ex parte; 

When summons not duly served. 

(b) if it is not proved that tbe summons was duly served, the Court shall 

direct a second summons to be issued and served on the defendant; 

When summons served, but not in due rimoi 

(c) if it is proved that the summons was served on the defendant but not 
in sufficient time to enable him to appear and answer on the day 

shall postpone the hearing of the 


ORDER 9, RULE 6 

1. Scope. 

2. Ex parte decree. 

3. Second summons. 

4. Sufficient time. 

1. Scope. — (1) This rule contemplates 
the hearing of the suit on the day fixed in 
the summons, whereas O, 17, R. 2 contem- 

S lates the hearing of the suit on some later 
ate to which the hearing may be adjourn¬ 
ed. AIR 1957 All 344 (346) (DB) 00 AIR 
1922 Pat 485 (487, 488): 1 Pat 188 (DB) 
•• AIR 1937 All 347 (348) (DB). 

(2) If the defendant had already appear¬ 
ed in answer to the summons but fails tc 


Punj 


1 

I 


appear at the adjourned hearing, the case 
falls under O. 17, R. 2. AIR 1951 Assam 
13 (14): ELR (1950) 2 Assam 527 (DB) 00 
AIR 1945 Sind 98 (102): ILR (1945) Kar 1 
“° (1872) 2 All 67 (70, 71): 5 Ind App 283 
(PC). 

(3) The words ‘hearing' in R. 6 of O. 9. 
has been used not in its broad or general 
sense but in its technical sense to mean a 
hearing at which the Judge either takes evi¬ 
dence or hears arguments or considers ques¬ 
tions relating to the determination of the 
suit which would enable him finally to come 

.1 


zo-^I^kcation upon it AIR 1960 
34(35): 6i Pun LR 737 (DB). 

(4) When an appearance under O. 9 is in 

question the word “hearing" means die first 
clay of the hearing. AIR 1927 Mad 709 
(800) •• AIR 1937 S AH 347 <5&8) (DB). " 

(5) Ex parte merely means in the absence 

ToS? Am 1955 SC 425 (431): 

2 (AJtR 1945 Sind 98: ILR 

19 45) Kar 1, OVERRULED.) 

(0) When a party has been ordered to ap¬ 
pear m person under O. 3, R. 1 and doS 
not appear, then by virtue of O. 9, R. 12. 
provmons of Rule 6 or Rule 8 apply to him 
and the suit can be dismissed in default of 
his appearapce, if plaintiff, and proceeded 

459 *462) ^ defendant * ILR (1955) Patiala 

Q JP 'P 1 ® ^J°^ons of O. 9, R. 6, do not 
fP g Iy to* decree passed in a summary suit 
Order 37 is a self-contained order which 
deals with die right of the defendant to 

£ a "Wi"* “ which * decree 
has to be passed if leave to defend is not 

& Bo^O^B) 958 BOm 10 (12): 

n® Or 5 " 9 ’ 8 « to enables the 

Court to ^proceed ex parte where the defen. 

ibsent even after due service. That 
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suit to a future day to be fixed by the Court, and shall direct notice ofi 
such day to be given to the defendant. >„ • < j 

(2) Where it is owing to the plaintiffs default that the summons was not 
duly served or was not served in sufficient time, the Court ghall order the plain¬ 
tiff to pay the costs occasioned by~the postponement. 

[1882, S. 100; 1823, Ss. 100, 101; 1859, Ss. Ill, 112, 113.1 

s' - / ut; »-• 

HIGH COURT AMENDMENTS 

Orissa ? .. . _ *■» V V" 

Same as that of Patna. 

Patna 

In Rule 0 (1) (c) delete the words ‘"and shall direct notice of such day to be given 
to the defendant and substitute a full stop for the comma after the words “fixed by the 
Court" [6-5-1940]. 

Rajasthan ; f> - t9 

In Rule 0, the words “the Court may proceed ex parte" shall be substituted by the 
words “the Court may make an order that the suit be heard ex parte” [30-6-1956]. 


Order 9, Rule 6 — Note 1 (contd.) 
provision contemplates two sets of cases: (1) 
The day on which the defendant fails to ap¬ 
pear is one of which the defendant has no 
intimation that the suit will be taken up for 
final hearing, and (2) where the stage of 
first hearing is passed and the hearing which 
is fixed is for the disposal of the suit. The 
effect of proceeding ex parte in the two sets 
of cases would mean a great difference in 
the result AIR 1964 SC 993 (1003, 1004, 
1005): (1964) 5 SCR 946. 

(9) Physical presence of party engaging a 
lawyer, after lawyer lets him down, is not 
appearance within Rr. 6, 8 — Appearance 
or party engaging a lawyer means appear¬ 
ance with his pleader. AIR 1960 Cal 307 
(310): 69 Cal WN 828. 

(10) Rule applies where parties against 
whom orders are passed are alive at the time 
of passing them. AIR 1967 Ker 135 (138): 
1967 Ker LT 777. 

(11) Proceedings under Payment of Wages 
Act (1936) — Provisions of Or. 5, 9 and 27 
read with Ss. 15 and 18 of the Act clearly 
supply the necessary guidance for the Au¬ 
thority when it chooses to proceed 
ex parte. AIR 1963 Punj 122 (123, 124): 
(1963-64) 25 FJR 414. (Notice of applica¬ 
tion under Section 15 served only three 
days prior to date of hearing — Appear¬ 
ance of clerk of employer — Prayer for 
adjournment —- Refusal —> Ex parte pro¬ 
ceedings not justified.) 

(12) Summons served but defendant not 

appearing — Court is right in ordering case 
to proceed ex parte under R. 6 (1) (a) — 
Examination of plaintiff’s witness concluded 
and case adjourned for delivery of judg¬ 
ment — Remedy of defendant is under 
O. 9. R. 13 and not under R. 7. (1968) 

34 Cut LT 1180. 

(13) The plaintiff has to prove a prima 
facie case even though the defendant is ex 
parte. It is also the duty of the Court, even 
when it hears a case ex parte, to c 


and not to 
the plain- 
1968 


the interest of the absent 
pass a decree except on proof 
tiff that he is entitled to that 
Ker LT 462. 

2. Ex parte decree. ♦—* (1) Before proceed¬ 
ing ex parte the Court must be satisfied that 
there is due service of summons on the de¬ 
fendant. AIR 1949 Mad 390 (397) 00 (1900) 
e3 All 99 (100) (DB) 00 AIR 1964 J and 


IKi • 


K 67 (72): 1964 Kash LJ 24 (FB) 00 AIR 
1901 Pat 152: 1901 BLJR 478. 

(2) Where the Court thinks fit to direct 
fresh notices to the defendants but no fresh 
notices went, an order directing ex parte 
proceedings is unjustified. AIR 1962 Punj 
443 (445): 64 Punj LR 590 (DB). 

(3) All that Rule 6 (1) (a) does is to re¬ 
move a bar and no more. It merely autho¬ 
rises the Court to do that which it could 
not have done without this authority, nam e- 
ly, to proceed in the absence of one of the 
parties. AIR 1955 SC 425 (431): (1955) 2 
SCR 1. (AIR 1945 Sind 98: ILR (1945) Kar 
1; AIR 1952 Raj 12: ILR (1951) 1 Raj 311 
and AIR 1949 Oudh 59: ILR (1950) All 6 
(FB) OVERRULED.) 

(4) Where the defendant appears by a 
pleader and the pleader applies for adjourn¬ 
ment and on the refusal of the same, re¬ 
ports “no instruction." then there is no ap¬ 
pearance of the defendant as such in tne 
case and further proceedings against th© 
defendant are ex parte. AIR 1950 Nag 179 
(182, 183): ILR (1956) Nag 132 (DB). (AIR 
1948 Nag 310: ILR (1948) Nag 462, Over¬ 
ruled.) 

(5) The plaintiff is bound to prove his 
case to the satisfaction of the Court and 
his burden is not lightened because the 
defendant is absent. AIR 1950 Cal 87 (88) 
(DB) 00 AIR 1942 Bom 344 (344) (DB). 

(0) It is not the duty of the judge to tell 
the plaintiff how much evidence he should 
produce, in order to succeed in his suit. 
ILR (1951) 1 Raj 173 (176) (DB). 

[But see AIR 1948 Nag 168 (170): H-R 
(1947) Nag 982.] . ’&* 
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R* 7* Procedure where defendant appears on day of adjourned hearing 
and assigns good cause for previous non-appearance. —Where the Court has 
adjourned the hearing of the suit ex parte and the defendant, at or before such 

hearing, appears and assigns good cause for his previous non-appearance, he may, 

upon such terms as the Court directs as to costs or otherwise, be heard in answer 
to the suit as if he had appeared on the day fixed for his appearance. 

[1882, S. 101; 1877, Ss. 100, 101; 1859, S. 111.] 

HIGH COURT AMENDMENT 

Rajasthan' 

The following shall be substituted for Rule 7, namely,— 

“7. Where the Court has adjourned the hearing of the suit after making an 
order that it be heard ex parte and the defendant at or before such hearing 

appears and assigns good cause for his previous non-appearance, the Court 

may upon such terms as it directs as to costs or otherwise set aside the order 
for the hearing of the suit ex parte and hear the defendant in answer to 
the suit as if he had appeared on the day fixed for his appearance" [30-6- 
1956]. 


Order 9, Rule 6 — Note 2 (contd.) 

(7) The Court while ordering that the suit 
should proceed ex parte cannot also strike 
off the defence. AIR 1952 Raj 12 (15): 
BLR (1951) 1 Raj 311 (DB). (Overruled on 
another point in AIR 1955 SC 425: 1955-2 
SCR 1.) 

(3) Second summons — Clause (b).— (1) 
If it is not proved that there was due ser¬ 
vice the Court is bound to order fresh sum¬ 
mons for the defendant. If the non-service 
or failure to effect due service is due to 

E laintifFs default the Court is bound to order 
im to pay the costs of the postponement 
under sub-rule (2). (1894) 18 Bom 59 (60) 

(DB) AIR 1931 Pat 420 (420, 421). 

4. Sufficient .time — Clause (c).— (1) 
When on the date fixed for the appearance 
of the defendant if sufficient time had not 
elapsed after the summons was served on 
him, the court must postpone the date of 
the hearing and must direct notice of such 
adjourned hearing to be given to the defen¬ 
dant. AIR 1954 Trav-Co 513 (514): ILR 
(1954) Trav-Co 1269 (FB) 00 AIR 1953 
Trav-Co 126 (127, 128). 

(2) If the rule-making authority has cho¬ 
sen to fix “sufficient” time in terms of days, 
non-compliance with the rule, without more 
would constitute “sufficient cause” within 
the meaning of Order 9, Rule 13, so as to 
entitle the defendant to have the ex parte 
decree against him set aside. AIR 1954 
Trav-Co 513 (514): ILR (1954) Trav-Co 
1269 (FB). 

(3) Provisions of Order 9, Rule 6 (1) (c) 
*pd provision for sufficient time to be pro¬ 
vided for appearance of defendant are 
mandatory. Where, therefore, no notice of 
me adjourned date is given to the defen- 
da **t mere is no proper service of summons 
and there would be sufficient cause for non- 
appearance within Order 9, Rule 13 for set- 
tmg aside ex parte decree passed against 

?ffe nd ® n t* 1981 Ker L T 876. ((1959) KLT 
■1157, Rel. on.) 

[Vol. 3.] 3 A M. 21 


ORDER 9, RULE 7 — SYNOPSIS 

1. Scope. 

1A. “Adjourned the hearing.” 

2. “Assigns good cause.” 

3. “Such terms as the court directs as to 

costs or otherwise.” 

4. Appeal. 

5. Revision. 


of this rule is that until a suit is actually 
called and so long as an ex parte decree 
is not passed, the defendant is entitled to 

defend the suit - AIR 1954 Punj 
f07 (20S AIR 1948 Nag 362 (364): ILR 
(1948) Nag 252. 

^ , essen ce the adjudication under 

^ j 9> Rnl e 7 is directed to ensure the 
orderly conduct of the proceedings by pena¬ 
lising improper dilatoriness calculated merely 
&« p , ong die litigation. AIR 1964 SC 
998 (1002)* (1964) 5 SCR 946. 

(3) The adjudication which the Court 

makes under prder 9, R. 7 does not put an 
end to the litigation nor does it involve the 
determmation of any issue in controversy 
m the suit A decision or direction in an 
interlocutory proceeding of the type pro- 
vided for by Order 9, Rule 7 is not of the 
kind which can operate as res judicata so 
as to bar the hearing on the merits of an 
application under Order 9, Rule 13 ATR 
1964 SC 993 (1002, 1003) (1964) 5 SCR 

946. (21 Mad 324 ’and 10 CPLR 45 An- 
proved) 00 (’98) 21 Mad 324 (325) (DB) P 

(4) Where after declaring the defendant 
ex parte, the Court allows him to partici- 

8?i? fEL V?°? eedi P & s :. it must be held 

that the Court has impliedly set aside the 

TdB^ 6 order - 1950 All WR 158 (161) 

(5) The rule applies to the trial of an 

n p Pet ? b T tbe r Representation 

Tritn^ e °]? e 1981 > before die Election 
Tribunal, by virtue of Section 90 (2) of the 

Representation of the People Act* AIR 
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Order 9, Rule 7 — Note 1 (contd.) 

1955 SC 425 (429): (1955) 2 SCR 1. (AIR 
1951 Mad 813, must be held to be no longer 
good law.) 

(6) The inherent power of the Court can¬ 
not override the express or implied provi¬ 
sions of law. Order 9, Rule 7 and Order 9, 
R. 13 between them exhaust the whole gamut 
of situations that might arise during the 
course of the trial owing to non-appearance 
of defendant, and provide for every contin¬ 
gency which is likely to happen in the trial 
vis-a-vis the non-appearance of the defen¬ 
dant at the hearing of the suit. There is 
therefore no scope or justification Tor the 
invocation of the inherent powers of the 
Court under Section 151. AIR 1964 SC 

993 (1004): (1964) 5 SCR 946. 

• • 

1A. “Adjourned the hearing.”— (1) If the 
entirety of the “hearing'' of a suit has been 
completed and the court being competent 
to pronounce judgment then and there, ad¬ 
journs die suit merely for the purpose of 
pronouncing judgment there is no ‘adjourn¬ 
ment’ of hearing and Order 9, Rule 7 could 
have no application the matter would stand 
at the stage of Order 9, Rule 6 to be fol¬ 
lowed up by passing of an ex parte decree 
making Rule 13 the.onlv provision in O. 9 
applicable. AIR 1964 SC 993 (1003): (19641 
5 SCR 946 00 (1968) 34 Cut LT 1180. 

2. “Assigns good cause.”— (1) If the 
defendant wants to set aside the order plac¬ 
ing him ex parte and be relegated to *he 
stage at which the suit was. when he ab¬ 
sented himself, then he has to assign good 
cause for his previous absence. But if he 
merely wants to take part in the proceed¬ 
ings at the stage at which it is when he 
appears it is not necessary to get the pre¬ 
vious order placing him ex parte set aside. 
AIR 1955 SC 425 (431, 432, 433): (1955) 
2 SCR 1. (AIR 1945 Sind 98. ILR (1945> 
Kar 1; AIR 1952 Raj 12: ILR (1951) 1 Rai 
311 and AIR 1949 Oudh 59: ILR (1950) 
All 6 (FB). Overruled.) °° AIR 1957 Punj 63 
(63) 00 AIR 1965 Punj 58 (60. 61): 66 Pun 
LR 1076 (DB). (Election petition — Adjourn¬ 
ed hearing — Counsel for respondent with¬ 
drawing from proceedings — Tribunal de¬ 
ciding to proceed ex parte — Subsequent 
application before judgment, by respondent 
to adduce evidence — Previous order to 
proceed ex parte, no bar to allow sub¬ 
sequent application. AIR 1955 SC -*25, 
Foil.) 00 AIR 1961 Ker 287 (288, 289): 

1961 Ker LT 161. (If the defendant desires 
to cross-examine the witness examined be¬ 
fore he entered appearance, he can claim 
an opportunity to do so after the decree is 
set aside under Order 9, Rule 7. But if 
he fails to avail himself of this right, the 
evidence recorded before he entered ap¬ 
pearance is binding on him.) 00 1960 Ker 
LT 1141 (1141): 1960 Ker LJ 1 1 87 

[But see AIR 1949 Oudh 59 ILR 

(1950) All 6 (FB) AIR 1952 Raj 12 (15): 
ILR (1951) 1 Raj 311 (DB).] 


(2) There is no material difference be¬ 
tween the facts to be established for satis¬ 
fying the two tests of “good cause” for non- 
appearance in Order 9, Rule 7 and "suf¬ 
ficient cause" under Order 9, Rule 13. AIR 
1964 SC 993 (999): (1964) 5 SCR 946. 

[But see AIR 1948 Nag 362 (364): 1949 
Nag LJ 83.] 

[Note: Must be treated as impliedly over¬ 
ruled by AIR 1964 SC 993.] 

(3) Application for setting aside ex parte 
order stating that Counsel s clerk was un¬ 
able to be present but containing no rea¬ 
sons for die absence of appellant and his 
Counsel — No sufficient cause for setting 
aside ex parte order. (1968) 70 Pun LR 
(D) 395. 

(4) If the Court sets aside the ex parte 
proceedings under this rule, the defendant 
is put in the same position as if he had 
actually appeared on the first day of hear¬ 
ing. AIR 1955 SC 425 (432): (1955) 2 SCR 
1. (He can file written statement.) °° AIR 
1953 Punj 247 (247) °° 65 Punj LR 705 
(706, 707): 1963 CIS (IJ) 17. (Application 
for ejectment under Punjab Urban Rent 
Restriction Act — Ex parte proceedings set 
aside under Order 9, Rule 7 — Deposit of 
rent — Good tender — Deposit by the 
tenant on the day on which the ex parte 
order was set aside must be treated as if 
the deposit was made on the day fixed for 
his appearance.) °® AIR 1961 Pat 152 (155): 
1961 BLJR 478. (Order 9, Rule 7 invests 
the court with the widest possible discretion 
and enables it to accept a written statement.) 

(5) When a suit which is proceeding ex 
parte is dismissed for default and subse¬ 
quently restored, all previous " proceedings 
and order are revived including the order 
that the suit was to proceed ex parte against 
the defendant. AIR 1952 All 749 (750). 

[See however AIR 1954 Bilaspur 7 (1) (7).J 

(6) The conclusion arrived at by the Court, 
that the cause shown is not good and suf¬ 
ficient cause, cannot be challenged in a 
petition under Article 226 of the Constitu¬ 
tion. AIR 1954 Raj 129 (130): ILR (1953) 
3 Raj 768 (DB). 

S. “Such terms as the Court directs as to 
costs or otherwise.”— (1) The Court cannot 

impose a condition, the non-fulfilment of 
which would result not only in a refusal 
to set aside the ex parte order but in de¬ 
priving the defendant of other rights. AIR 
1949 Oudh 59 (63): ILR (1950) All 6 (FB). 

(2) The amount that is ordered by the 
Court as costs under this rule cannot be 
challenged in revision. AIR 1952 Rai 12 
(15): ILR (1951) 1 Raj 311 (DP). 

4. Appeal.— fll No appeal lies from an 
order refusing an application under this 
rule. AIR 1953 Trav-Co 99 (100): ILR 
(1953) Trav-Co 347 (DB). 

(2) Where an application under Order 9, 
Rule 7 has been dismissed, it is open to 
the defendant to take a ground under ^ 
Hon 105 in the appeal which would finally 
come to the High Court from the decre 
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R. 8. Procedure where defendant only appears.—Where the defendant ap¬ 
pears and the plaintiff does not appear when the suit is called on for hearing 
thTCourt shall make an order that the suit be dismissed unless the defendant 
admits the claim, or part thereof, in which case the Court shall pass a decree 
against the defendant upon, such admission, and, where part only of the claim has 
been admitted, shall dismiss the suit so far as it relates to the remainder. 

[1882, S. 102; 1877, Ss. 102, 103; 1 859, S. 114.] 

(Temporary) Control of Rent and Eviction 
Act — Two stages of proceedings — In 
second stage proceedings are disposed of 
as a suit — Provisions of C. P. Code apply 
to the suit — Plaintiff absent on day of 


Order 9, Rule 7 — Note 4 (contd.) 
passed in the suit, and therefore a revision 
from an order dismissing an application 
under Order 9, Rule 7 does not lie. AIR 
1957 Raj 68 (71): ILR (1957) 7 Raj 501 
0B). 

5. Revision.— (1) Revision against inter¬ 
locutory order under Order 9, Rule 7 re¬ 
fusing leave to defend suit filed after ex 
parte decree passed — Other remedies open 
to defendant — Revision application held 
not maintainable at later stage. AIR 1965 
Mys 300 (301, 302): (1965) 1 Mys LJ 297. 

ORDER 9, RULE 8 —- SYNOPSIS 

1. Scope. 

2. “When the suit is called on for hear¬ 

ing.” 

3. More plaintiffs than one. 

4. More defendants than one. 

5. “Shall make an order that the suit be 

dismissed.” 

6. Unless the defendant admits. 

7. Effect of dismissal under this rule. 

8. Revision. 

1. Scope.— (1) The defendant is not en¬ 
titled to call evidence to disprove charges 
of fraud, etc., made against him in the plaint. 
Cl2) 40 Cal 119 (122). 

(2) The expression “does not appear” in 
Order 9 substantially means the same thing 
as “fails to appear" in Order 17. AIR 1956 
Nag 179 (182): ILR (1956) Nag 132 (DB). 

(3) The Court has no power to dismiss a 
suit for default under this rule where the 
plaintiff dies. (1913) 35 All 331 (337): 40 
Ind App 151: 16 Oudh Cas 194 (PC) 00 
AIR 1935 Nag 189 (190): 31 Nag LR 374 
•° AIR 1963 Orissa 88 (90). 

(4) The suit cannot be dismissed for de¬ 
fault of the plaintiff, where because of his 
unsoundness of mind, he is not a posi¬ 
tion to give obedience to the order of the 
Court and refuses to appear in the Court. 
ILR (1955) Patiala 459 (462). 

(5) This rule is applicable to the Original 
Side of the Calcutta High Court. AIR 1950 
Cal 217 (223). 

(6) The rule has no application to pro¬ 
ceedings under Section 144 of the Code. 
AIR 1953 Nag 153 (154): ILR (1953) Nag 
649. 

(7) The absence of witnesses of the plain¬ 
tiff can be no ground for dismissing a suit 
under Order 9. Rule 8. ATR 1957 Raj 11 
(14): ILR (1956) 6 Raj 926 (DB) 

(8) Recovers- of rent from tenant — Pro¬ 
ceedings started under Section 7-B of U. P. 


hearing — Suit rightly dismissed under O. 9, 

R 8 — Fresh suit on same cause is barred 
under Order 9, Rule 9. AIR 1964 All 36 (37). 

(9) Part-heard case adjourned for cross- 
examination of plaintiff — Plaintiff and his 
counsel absent — Defendant asking some 
time for inspecting document — Court ad¬ 
journing the suit to some other date on 
terms — Order is valid — Case governed 
by Order 17, Rule 2 and not Order 9, 
Rule 8 — Court not bound to dismiss the 
suit. (1967) 1 Andh WR 291 (293). 

(10) What Order 9, Rule 8, primarily 
contemplates is a dismissal for default, 
whether of the whole suit or, where a por¬ 
tion of the claim has been admitted, of 
the rest of the suit. If there has been an 
appearance on the part of the plaintiff, the 
decree passed is not a decree made on de¬ 
fault and even when a part of the claim 
is dismissed, it must be a dismissal on the 
merits, although it may be a dismissal for 
want of evidence. AIR 1959 Cal 389 (392, 
393, 394): 63 Cal WN 300 (DB). 

(11) Suit for accounts of dissolved part¬ 
nership — Withdrawal of suit — Dismissal 
of suit as withdrawn — It stood on same 
footing as dismissal under Order 9, Rule 8. 
AIR 1969 Ker 78 (78): 1968 Ker LT 578. 

(12) The expression ‘the date of dismissal’ 
used in the third column of both the Arti¬ 
cles 163 (Limitation Act 1908) and 122 
(Limitation Act 1963) must be construed as 
meaning the date of dismissal ot the suit 
for default of appearance under Order 9, 
Rule 8 of Civil P. C. When the order of 
the Civil Judge under Order 17, Rule 5 
is substituted oy an order under Order 9, 
Rule 8 read with Order 17, Rule 3, the 
limitation for an application under Order 9, 
Rule 9 for restoration of the suit would 
commence not from the date when the Civil 
Court dismissed the suit under Order 17, 
Rule 3 but from the date when the substi¬ 
tution order was made. 1968 MPLJ 183 
(186): 1968 Jab LJ 361. 

(13) Setting aside dismissal of suit for 
default is not a matter of grace. 1960 
Andh LT 904 (906) (DB). 

(14) Rules apply only to cases where 
orders have been passed as against either 
plaintiff or defendant, who was alive, on 
date when orders were passed. AIR 1967 
Ker 135 (139): 1967 Ker LT 777. 
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Order 9, Rule 8 — Note 1 (contd.) 

(15) Suit adjourned not at instance of 
plaintiff — Plaintiff absent on date of hear¬ 
ing — Court can proceed under Order 17, 
Rule 2 and not under Order 17; Rule 3. 
AIR 1962 Ker 17 (19): 1961 Ker LT 178. 

(16) Petition under Section 10, Hindu 
Marriage Act (1955) — Dismissal for default 
of petitioner’s appearance — Order amounts 
to a decree and is appealable as such. AIR 
1966 Mys 1 (2): (1965) 1 Mys LJ 329 (DB). 

(17) Dismissal for default of proceedings 
under — Section 10 of the Hindu Marriage 
Act (1955) — Absence of petition not lead¬ 
ing to any advantage or disability — Appli¬ 
cation of Rules 8 and 9 of Order 9, Civil 
P. C. — Not repugnant to Section 23 of 
Hindu Marriage Act (1955). AIR 1966 
Mys 1 (2): (1965) 1 Mys LJ 329 (DB). 

(18) An application under Section 10 
Hindu Marriage Act (1955) dismissed in de¬ 
fault to appear has to be read as an order 
under Order 9, Rule 8. AIR 1966 Mys 

1 (4): (1965) 1 Mys LJ 329 (DB). 

(19) Dismissal of revision for default of 
appearance — Restoration — Order 9, 
Rule 8 is applicable. AIR 1967 J and K 
93 (94): 1967 Kash LJ 220. 

(20) Court suo motu adjourning hearing 
and passing order on adjourned date, for 
production of evidence on the following 
day without any request from parties — 
Counsel for plaintiff reporting no instruc¬ 
tions next day — Dismissal of suit by Court 
can only fall under Order 9, Rule 8 and 
not under Order 17, Rule 3 (All). AIR 
1962 All 407 (410): 1962 All LJ 495 (DB). 

(21) Dismissal of a suit on merit and 

dismissal fo. default stand on different foot¬ 
ing. Suit dismissed due to absence of plain¬ 
tiff on adjourned date would be deemed 
to be one under Order 9, Rule 8. 1966 

All WR (HC) 399: 1966 All LJ 1078 (1080). 

2. “When the suit is called on for hear¬ 
ing.”— (1) The hearing of the suit may be 
either on the day named in the summons or 
on a subsequent day to which the hearing 
may be adjourned. AIR 1954 Trav-Co 150 
(151) 00 (1868) 4 Mad HCR 56 (59) (DB). 

(2) The date fixed for the settlement of 
issues is as much a day fixed for the hear¬ 
ing as any other date fixed. AIR 1918 Pat 
62 (62) (DB) 00 AIR 1922 Mad 416 (416) 
(DB) 00 1967 BLJR 960. 

[See also AIR 1955 SC 425 (431): (1955) 

2 SCR 1.] 

(3) The sheristadar of a Court has no 
authority to adjourn a case to a future date 
in the absence of the presiding Judge of 
the Court. An order of dismissal for de¬ 
fault on the adjourned date in such circum¬ 
stances is therefore, illegal. AIR 1950 
Assam 47 (48) (DB) 00 Madh BLJ 1955 
HCR 9 (10). 

(4) A Court will not be justified in dis¬ 
missing a suit under ' this rule . at an ad¬ 
journed hearing where the evidence on 
record is sufficient to decree the claim of 


the plaintiff, or where the evidence has been 
completely recorded and nothing remains to 
be done except to hear .arguments, or where 
the suit was adjourned for pronouncing 
judgment. (1905) 7 Bom LR 261 (262 
(DB) 00 (1909) 5 Low Bur Rul 75 (76) 1 
(1881) 3 All 292 (294) (DB) 00 (1911) 11 
Ind Cas 842 (842, 843) (Lah.) 

(5) Where the date fixed for hearing a 
case happens to be a holiday, the Court is 
in no way justified in taking up the case 
on the following day and in passing any 
order to the prejudice of any or the absent 
parties without duly serving upon him a 
fresh notice of the hearing. AIR 1957 Punj 
80 (80): ILR (1957) Punj 746. 

(6) It is not proper for the Court to dis¬ 
miss the suit on a day not fixed for the 
hearing of the suit. AIR 1954 Assam 92 
(93) (DB)'°° Madh B LJ 1955 HCR 9 (10) 
00 (1911) 33 All 560 (562) (SB). 

(7) Where the pleader of the plaintiff 
appears and applies for adjournment and 
the adjournment is refused, the Court should 
not assume that the pleader has no instruc¬ 
tions to proceed with the suit and should 
not dismiss the suit under this rule. AIR 
1952 Kutch 31 (32). 

(8) After a decree has once been made a 
suit cannot be dismissed for default. AIR 
1924 PC 198 (200): 4 Pat 61: 51 Ind App 
321 00 AIR 1957 Trav-Co 197 (199): ILR 
(1955) Trav-Co 714 (DB). 

(9) No order for dismissal for default 
should be passed till the end of the day 
when the Court was rising because there 
could be no default until the Court rose 
for the day. AIR 1956 Bhopal 26 (26) 00 
AIR 1941 Oudh 91 (93): 16 Luck 294. 

(10) What the rule requires is appearance 
of the parties when the suit is called on 
for hearing and not appearance in the suit 
itself or even physical presence of a party 
in the Court room if he chooses to be silent 
and does not respondent to the call. AIR 
1956 Pat 127 (128). 

(11) Mere physical presence of party en- 

S aging a lawyer, after the lawyer lets him 
own is not appearance within the rule. AIR 
1966 Cal 307 (310): 69 Cal WN 828. 

(12) Dismissal for non-appearance —* 
What constitutes — Adjournment refused — 
Plaintiff physically present not taking part 
in proceedings —» Dismissal is for non-ap¬ 
pearance — Order is one passed under 
Order 9, Rule 8 — Application under O. 9, 
R. 9 can be filed. 1961 Ker LT 653 (654): 
(1961) 2 Ker LR 206. 

(13) Matters of routine nature not includ¬ 
ed within the meaning of “hearing” — 
Transfer of case — Object of requiring ap¬ 
pearance of parties not for hearing case 
but for passing further orders —• Next friend 
of minor-plaintiff, a judicial officer apply¬ 
ing for adjournment on ground of uncle’s 
death — Order of dismissal for default held 
unsustainable — Discretionary power under 
Order 9, Rule 8 not soundly exercised. 


[The Code of] Civil Procedure, 1909 


[O 9 R 8 N 8-7] 325 


Order 9, Rule 8 — Note 2 (contcL) ' 

1962 MPLJ 590 (593, 594): 1962 Jab LJ 
599 (DB). 

(14) Suit fixed for plaintiff's evidence — 
Plaintiff*s counsel only present but not 
taking part in any way — Suit dismissed for 
want of proof —► Dismissal is one for de¬ 
fault of appearance — Application for resto¬ 
ration maintainable. AIR 1961 Raj 88 (91): 
1961 Raj LW 538. 

(15) Adjourment by Court for production 
of evidence generally — Suit dismissed for 
default — Provisions of Order 17, Rule 3 
are not attracted — Court is bound to dis¬ 
pose of the matter either under Order 9 or 
else grant an adjournment. 1961 Ker LT 
653 (654). 

• 

3. More plaintiffs than one.— (1) This 
rule is meant to provide for a case where 
a single plaintiff does not appear or where 
there are several plaintiffs and all of them 
do not appear. AIR 1921 Cal 176 (177): 4 
Cal 57 (DB). 

4. More defendants than one.— (1) Under 
the rule there can be a partial or total dis¬ 
missal for default. AIR 1925 All 425 (426). 

(2) So far as the defendant or defendants 
who appear are concerned, the order of dis¬ 
missal will be one under this rule and will 
bar a fresh suit against them. With regard 
to the defendants who are absent, the dis¬ 
missal will be under Rule 3 and a fresh 
suit is not barred. AIR 1926 All 169 (170): 
48 All 97 (DB). 

(3) Even if the defendant appears and 
applies for time the dismissal would fall 
only under this rule and not under R. 3. 
AIR 1928 Pat 335 (336): 7 Pat 333 (DB). 

5. “Shall make an order that the suit be 
dismissed.”— (1) The dismissal is not a de¬ 
cree but only an order which is not appeal- 
able. AIR 1941 Nag 61 (63): ILR (1942) 
Nag 189. 

(2) Dismissal under the rule does not af¬ 
fect the merits of the case by determining 
the rights and liabilities of the parties and 
is not a “judgment” within the meaning of 
Clause 15 of the Letters Patent (Bom.) AIR 
1950 Bom 355 (356) (DB). 

(3) The Court has no option under this 
rule but to dismiss the suit. ILR (1955) 
Patiala 459 (462) 00 AIR 1939 Nag 213 
(214): ILR (1939) Nag 574 (DB). 

(4) The Court cannot under this rule in¬ 
quire into the merits of the case or receive 
evidence or record any statement from the 
defendant. AIR 1950 Bom 355 (356) (DB) 
00 AIR 1921 Pat 325 (326) 00 (1913) 20 
Ind Cas 1 (1) (DB) (Cal) °° AIR 1920 
All 193 (193). 

(5) Though the plaintiff may have ad¬ 
duced evidence in a case, if on the last 
day on which the suit comes up for dispo¬ 
sal, he does not appear for conducting the 
c * se though he might have appeared to ap¬ 
ply for time, which not having been granted, 
he ceased to appear thereafter, it is not 
competent for the Court to pass a decree 


on the merits. AIR 1954 Trav-Co 150 

“ft Dismissal for default under this rule 
is wrong regarding a portion of the claim 
when in respect of such portion a final 
decision had been passed thereon on the 
merits. AIR 1923 PC 114 (116): 4 Lah 
284: 50 Ind App 162. 

(7) Private party failing to appear at hear¬ 
ing of proceedings under Section 18 of Land 
Acquisition Act of 1894 — Reference must 
be dismissed for want of appearance and 
evidence in support of the claim. AIR 1967 
Guj 118 (121, 122): 8 Guj LR 311. 

6. Unless the defendant admits.—(1) This 
rule provides for a decree being passed in 
favour of the absent plaintiff only when 
there is an admission of the claim by the 
defendant in whole or in part and not 
merely because the defendant is ex parte. 
AIR 1955 Mys 2 (2). 

(2) When the defendant admits the claim 
of the plaintiff either in whole or in part, 
the Court must pass a decree for the amount 
admitted. AIR 1957 Pat 162 (163) 00 AIR 
1948 Oudh 225 (226) 00 AIR 1925 Pat 712 
(713). 

(3) The word ‘claim’ may refer to the 
right claimed irrespective of the amount 
stated in the relief column. AIR 1917 Mad 
732 (734) (DB). 

7. Effect of dismissal under this rule.— 

(1) A dismissal under this rule precludes a 
fresh suit on the same cause of action. 
But two other remedies are open to the 
plaintiff to apply under Rule 9 for restora¬ 
tion of the suit, or to apply for a review 
of the order. AIR 1950 Assam 47 (48) 
(DB) 00 AIR 1928 Rang 177 (178): 6 Rang 
254. 


(2) It was held that where a suit is dis¬ 
missed under O. 9, R. 8 there could be no 
such grounds for review as those mentioned 
in O. 47, R. 1. AIR 1925 Bom 521 (522): 
49 Bom 839 (DB). 

/r^t£ e i e however AJ R 1923 Bom 395 (395) 
(DB).J 

(3) The dismissal of a suit under this rule 
is not a judgment under Cl. 15 of the Letters 

(Bom). AIR 1950 Bom 355 (356) 

(DB). 

(4) On adjourned date plaintiff's counsel 

applying for adjournment — Application re¬ 
jected and suit dismissed for default _ 

O. 17 R. 2 held did not apply but O 17 
Buie 3 applied. ILR (1960) 1 All 546 (561) 
(DB). 

» V* e o dismissal of suit for default under 
O. 9, R. 8 only bars another suit based upon 
the same cause of action, but does not bar 
a new suit. -The cause of action for a suit 
for partition is a continuing cause of action 
emanating from the jointness of the family 
which continues and hence even if the suit 
is dismissed for default another partition suit 

/ C Sm be ,o inS T titute n (1967) 2 M V S L J 506 

(508): 12 Law Rep 438. 

^-3} j il (ixe £ f? r e X i(lence — Permission 
to withdraw disallowed — Second Suit on 
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R. 9. Decree against plaintiff by default bars fresh suit.—(1) Where a suit 
is wholly or partly dismissed under Rule 8, the plaintiff shall be precluded from 
bringing a fresh suit in respect of the same cause of action. But he may apply for 
an order to set the dismissal aside, and if he satisfies the Court that there was 
sufficient cause for his non-appearance when the suit was called on for hearing, 
the Court shall make an order setting aside the dismissal upon such terms as to 
costs or otherwise as it thinks fit, and shall appoint a day for proceeding with the 
suit. * ' ■ -J§! 


(2) No order shall be made under this rule unless notice of the application 
has been served on the opposite party. 


[1882, S. 103; 1877, Ss. 103, 108, 109, 588; 1859, S. 119; See O. 22, R. 9.] 


Order 9, Rule 8 — Note 7 (contd.) 
almost same cause of action — First suit 
allowed to be dismissed for default — 
Second suit was a gross abuse of process 
of court and not maintainable. AIR 1952 
Punj 190 (191) (DB). 

(7) Where the Tribunal dismissed the 
mortgagee's application under Section 10 of 
the Displaced Persons (Debts Adjustment) 
Act in default which was passed in exer¬ 
cise of the powers conferred by Order 9, 
Rule 8 it follows as a consequence that the 
provisions of Rule 9 of Order 9 of the 
Code apply and it is not within the power 
of the mortgagee to present or in^the power 
of the Tribunal to entertain a second ap¬ 
plication unless the order of dismissal is 
first set aside. AIR 1960 Punj 171 (172): 
01 Pun LR 910 (DB) •• AIR 1902 Punj 
239 (243): ILR (1962) 1 Punj 190 (FB). 

(8) Though it is true that the dismissal 
of a suit for default automatically termi¬ 
nates the applicability and force of the inter¬ 
locutory orders then pending, this does not 
mean that the rights and obligations created 
by such situations of advantage obtained as 
a result of such orders, also become null 
and void, and are consequently not en¬ 
forceable between the parties to the litiga¬ 
tion. AIR 1964 Mad 205 (208): (1904) 1 
Vfad LJ 103. 

(9) Valuation of plaint disputed by defen¬ 
dant -— Suit adjourned for hearing him — 
Plaintiff not appearing on date of hearing 
— Dismissal is under Order 7, Rule 11 ana 
aot of entire suit on merits under Order 9, 
Rule 8. AIR 1964 Manipur 7 (8). 


8. Revision.— (1) Where the Court re¬ 
fuses to act under this rule in a case to 
which the rule applies or acts under this 
rule illegally or with material irregularity, 
a revision will lie. AIR 1919 Pat 372 (373) 
(DB) 00 ELR (1955) Patiala 459 (463) •• 
AIR 1952 Kutch 31 (32). 

(2) Order 9, Rule 8, Civil P. C. applies 
to election petition — Election Tribunal does 
not become functus officio after dismissal 
of petition for default — High Court will 
not interfere with order setting aside dis¬ 
missal for default. 1964 All LJ 155 (159) 
(DB) 00 AIR 1965 Pat 378 (381, 382): 1968 
BLJR 588. 

[But see AIR 1960 J and K 25 (27) (FB).] 

(3) Election petition — High Court has 
power to dismiss election petition for non- 
appearance of petitioner. AIR 1909 Raj 75 
(81). (AIR 1960 J and K 25 (FB) and Am 
1964 All 181. Dissented.; Am 1908 Punj 
152 (FB), * Followed.) 

(4) Dismissal of suit under O. 9, R. 8 
— Question is one of law — Wrong ad¬ 
mission on the point by counsel — Not 
binding on his client — Party can again 
raise it in revision. AIR 1964 Manipur 7 
( 8 ). 

ORDER 9, RULE 9 — SYNOPSIS 

1. Scope. 

IA. Applicability. 

IB. Non-applicability. 

IC. Second application. 

2. Bar of fresh suit. 

3. “Suit,” meaning of. 


(10) Application for ejectment of tenant 
on ground of non-payment of rent under 
Delhi Rent Control Act (59 of 1958), Sec¬ 
tion 15 — Defence that rent agreed was 
excessive and standard rent be fixed — Dis¬ 
missal of application for default — Still, 
defence cannot be left without adjudication. 
(1965) 67 Pun LR 1197 (1199). 

(11) Order dismissing application under 
Section 10 of Displaced Persons (Debts Ad¬ 
justment) Act (1951) for default is a ‘final 
order' and hence appealable. 1962 Jab LJ 
599 (602) (DB). 

(12) An application under Order 33 R. 1 
if dismissed in the absence of the applicant 
it can be deemed to be under Order 9, 
Rule 8 and a second application would be 
barred. AIR 1967 Pat 320 (323). 


4. Minor plaintiff. 

5. Suit by shebait of idoL 

6. “Sufficient cause.” 

7. Restoration of suit in favour of one of 

several plaintiffs — Whether can 

operate in favour of all. 

• 

8. Conditional order of restoration. 

9. Notice — Sub-rule (2). 

10. Appeal. 

11. Revision. 

12. Limitation. 

1. Scope.— (1) The remedy provided for 
by this rule is not open to a plaintiff whoso 
suit has been dismissed for any reason, other 
than default of appearance under Rule 8. 
Am 1956 Bhopal 54 (54) •• 1958-1 Andh 
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HIGH COURT AMENDMENTS 

% 

Andhra Pradesh ' 

Same as that of Madras. 

Assam and Nagala n d 

Same as that of Calcutta, see Act 27 of 1962, Ss. 13 and 15 [1-12-1963], 

Calcutta: Andaman and Nicobar Islands 

Renumber sub-rule (2) as sub-rule (3) and insert after the words “notice of the ap¬ 
plication" the words “with a copy thereof (or concise statements as the case may be)”. 

Insert the following as sub-rule (2) : 

“The plaintiff shall, for service on the opposite parties, present along with his 
application under this rule either— 

(i) as many copies thereof on plain paper as there are opposite parties, or 

(ii) if the Court by reason of the length of the application or the number of 
opposite parties or for any othar sufficient reason grants permission in 
* this behalf, a like number of concise statements." 

Delhi and Himachal Pradesh 


Same as that ■ of Punjab—see Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5- 


1967]. 

Order 9, Rule 9 — Note 1 (contd.) 

WR 166 (167) *• ILR (1951) 1 Cal 642 
(643) (DB). 

[See however AIR 1946 Pat 184 (185).] 

(2) No application lies under this rule 
where the dismissal is under Order 17, R. 3 
or Order 11, Rule 21, or where the dis¬ 
missal is due to a failure on the part of 
the plaintiff to adduce evidence, or where 
the plaint is rejected under Order 7, Rule 11. 
(1956) 22 Cut L Tim 395 (396. 397) •• 
AIR 1935 All 210 (212) •• AIR 1949 Mad 
121 (121) (DB). 

(3) Where the suit is dismissed for plain¬ 
tiff* s failure to appear on a day not fixed 
for the hearing or the case but for some 
other purpose neither Rule 8 nor this Rule 
applies. AIR 1946 All 506 (507) (DB). 

(4) This rule and Rule 8 are applicable 
to the Original Side of the Calcutta High 
Court AIR 1950 Cal 217 (223) •• AIR 
1925 Oudh 105 (106). 

(5) The effect of restoration under O. 9, 
R. 9 is to bring the suit, as regards parties 
to the exact position in which it was at 
the time of dismissal. AIR 1956 Pat 271 
(273) (DB) •• AIR 1924 Cal 814 (815) (DB). 

(6) A plaintiff, whose suit is decreed in 
part and dismissed in part, can agitate under 
Order 9, Rule 9 for setting aside that por¬ 
tion of tiie judgment or order dismissing the 
suit, irrespective of the remedy that he may 
have in appeal. AIR 1951 Mys 52 (53): 
ELR (1951) Mys 385 (DB) •• AIR 1957 
Pat 162 (163). 

(7) In the . expression “Plaintiff shall be 
precluded" ocurring in sub-section (1) the 
word ‘plaintiff includes his assigns and legal 
representatives. AIR 1965 SC 295 (301): 
(1964) 6 SCR 192. (Observations in AIR 
1929 Pat 685, Not approved.) 


(8) Order 9, Rule 9 deprives only the 
plaintiff from bringing a fresh suit. Se¬ 
condly, the cause *of action must be the 
same. Thirdly, it applies only where a 
suit is dismissed under Order 9, Rule 8. 
Fourthly, Order 9, Rule 9 precludes a plain¬ 
tiff only from bringing a fresh suit. It does 
not create a bar against a party figuring as 
a defendant from raising any plea in this 
regard. ILR (1964) 2 All 191 (339) (DB). 

(9) Setting aside dismissal of suit for de¬ 
fault is not a matter of grace. 1960 Andh 
LT 904 (906) (DB). 

(10) The proper procedure for making an 
application for restoration of a suit dismissed 
for default of appearance is by way of 
Notice of Motion and not by issue of a 
Chamber summons under Calcutta High 
Court (Org. Side) Rules and Orders Chapter 
6, Rules 3, 5. (1959) 63 Cal WN 877 (883) 
(DB). 

(11) There can be no oral application 
under Order 9, Rule 9. The Court some¬ 
times restores suits which have been dis¬ 
missed for default on the oral application 
of Counsel, but that is not a power exer¬ 
cised under Order 9, Rule 9. It is some¬ 
times done in the exercise of the inherent 
jurisdiction of the Court before the end of 
the day or by consent. AIR 1961 Cal 474 
(476, 477): 65 Cal WN 249 (DB). 

(12) Small cause suit — Counter claim 
by defendant — Suit dismissed for default 
but counter claim decreed ex parte — Re¬ 
storation of suit without setting aside ex 
parte decree will result in reopening of 
plaintiff s claim only and will leave un¬ 
touched ex parte decree. AIR 1960 Madh 
Pra 393 (394): 1960 MPLJ 1080. 

(13) The causes of action in the two suits 
may be considered to be the same if in 
substance they are identical. The meaning 
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Gujarat 

Add the following as sub-rule (3):—♦ 

“(3) The provisions of Section 5 of the Indian Limitation Act, 1908*, shall apply 
to applications under this rule" [21-12-1927]. 

[a] Now see S. 5 of the Limitation Act 1963 (86 • of 1963).] [17-3-1961]. 

Kerala : Laccadive;, Mini coy and Amindivi Islands 

Same as that of Gujarat [9-6-1959]; For Laccadive, etc., see Act 87 of 1956, S. 80 
and Reg. 8 of 1965 [w. e. f. 1-10-1967]. 

Madras and Pondicherry 

Same as that of Gujarat [29-3-1949]; see Act 26 of 1968, S. 3 and Sch., Pt IL 
Orissa 

Same as that of Gujarat [20-9-1957]. ‘ 

Punjab, Haryana and Chandigarh 

(i) Add the following proviso to sub-rule (1) s 

“Provided that the plaintiff shall not be precluded from bringing another suit for 
redemption of a mortgage, although a former suit may have been dismissed 
for default.” [Chief Court 12-5-1909]. 

(ii) Add as sub-rule (3) th6 following, namely — 

“(3) The provisions of Section 5 of the Indian Limitation Act, 1908 a , shall apply 
to applications under sub-rule (1)” [14-2-1956]; Act 31 of 1966, Sections 29 
and 32. 


[a] Now see S. 5 of the Limitation Act 1963 (36 of 1963). 


Order 9, Rule 9 — Note 1 (contd.) 
of the term ‘cause of action' as used in 
Order 9, Rule. 9, of the Code is exactly 
the same as used in Order 2, Rule 2 of the 
Code, and the above principles are appli¬ 
cable to that term under both the rules. 
AIR 1960 Pat 387 (389, 390, 391, 392): 

1960 BLJR 389 (DB). (AIR 1949 PC 78, 
Rel. on.) 

(14) Provisions of Order 9 apply to suits 
and proceedings in nature of suits and not 
to execution ' proceedings — Application 
under Section 47 dismissed for default — 
Fresh application not barred. AIR 1961 
Raj 59 (62): 1961 Raj LW 508. (AIR 1920 
Oudh 177 and AIR 1937 Oudh 377, Dissent- 

(15) It is the duty of the Court to adjudi¬ 
cate a case on merits and dismissal should 
normally follow upon a trial and not be¬ 
fore. Provisions under Order 9, Rule 9 are 
in the nature of an exception. AIR 1963 
Raj 106 (109). 

(16) Effect of Section 20 (1) of the Code 
of Civil Procedure (Amendment) Act (2 of 
1951) was to repeal Order 9, Rule 9 (3), 
Mysore C. P. Code from date referred to 
in Section 20 (1) so that provisions of Sec¬ 
tion 5, Limitation Act no longer became 
applicable to applications under Order 9, 
Rule 9, Civil P. C. AIR 1960 Mys 184 
(185): 38 Mys LJ 156. 

(17) Election petition cannot be dismissed 
on the ground of non-appearance of peti¬ 
tioner. Order under Order 9, Rule 8 on the 
subject-matter would be untenable in law. 
If however the petition is restored under 
Order 9, Rule 9 although the order would 
be without jurisdiction still High Court 


will not disturb it under Article 226 of 
Constitution. AIR 1960 J and K 25 (27) 
(FB). 

(18) There appears to be no distinction in 
principle between an order restoring a suit 
under Order 9, Rule 9 and an order setting 
aside an abatement under Order 22, Rule 9 
which too has the effect of restoring a suit 
If the one order is a judgment, the other 
must also be. AIR 1961 Punj 424 (425): 
ILR (1960) 2 Punj 3$6 (DB). 

(19) If an ex parte decree is set aside, 

the suit is restored and the parties are put 
back to the position which they occupied 
on the date on which the ex parte decree 
was passed. All ancillary orders also must 
be deemed to have been revived. ILR 
(1968) 1 All 209. . 

1A. Applicability. — (1) Proceedings in 
revision being proceedings in “Court of 
civil jurisdiction” O. 9 can be invoked both 
for dismissal of a * revision and also for its 
restoration. AIR 1967 J. & K. 93 (94): 1967 
Kash LJ 220. (AIR 1943 Mad 260 (1) and 
AIR 1945 Mad 103, Dissented.) 

(2) Where an election petition under J.. 

& K. Representation of the People Act 
(4 of 1957) was dismissed for default but 
it was found that the petitioner was pre¬ 
vented from appearing for want of time, 
the petition can be restored under O. 9, 
R. 9. AIR 1968 J. & K. 90 (91): 1968 
Kash LJ 96. _ 

(3) Suit adjourned not at instance of 
plaintiff — Plaintiff absent on date of hear¬ 
ing — Court puiporting to decide suit on 
merits — Appeal and application under 
O. 9, R. 9 by plaintiff — Trial Court can 
decide application under O. 9, R. 9 after 
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Order 9, Rule 9 —- Note 1A (contd.) 
disposal of appeal. AIR 1962 Ker 17 (19): 
1901 Ker LT 178. 

(4) Where the Court, of its own accord, 
adjourned the case for evidence to another 
date and on the adjourned date the plain¬ 
tiff applied for time to adduce evidence but 
his application was dismissed and the case 
was disposed of by writing a judgment 
which in form purported to be on merits 
but without considering the real question 
arising in the suit, the disposal was really 
as one for default and not under O. 17, R. 3 
and therefore, an application for restoration 
was maintainable. 1960 Ker LT 648 (649) 
00 AIR 1962 Ker 17 (19): 1961 Ker LT 
178. 

(5) Adjournment refused — Plaintiff phy¬ 
sically present not taking part in proceedings 
— Dismissal is for non-appearance — Order 
is one passed under O. 9, R. 8 — Applica¬ 
tion under O. 9, R. 9 can be filed. 1961 
Ker LT 653 (654). 

(6) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948) S. 76 (2) — Rule's 
under, R. 33 — Revision petition dismissed 
for default — Application for restoration of 
petition — O. 9, R. 9 Civil P. C. applies. 
ILR (1960) Mys 6. 

(7) Plaintiff appearing at adjourned hear¬ 
ing but applying for time — Application 
rejected and suit dismissed — Application 
under O. 9, R. 9 maintainable. AIR 1964 
Orissa 246 (247, 248): 32 Cut LT 107. 

(8) Plaintiff’s non-appearance on date 
fixed for issues on examination of parties 
under O. 10, Rr. 1 and 2 — Suit dismiss¬ 
ed under O. 10, R. 4 (2) — Application 
for restoration under O. 9, R. 9, is com¬ 
petent. AIR 1968 Orissa 225 (226): 34 Cut 
LT 1389. 

(9) If an application under O. 33, R. 1 
is dismissed in the default of the appli¬ 
cant alone it will be deemed to be dis¬ 
missed under O. 9, R. 8 and a second ap¬ 
plication under O. 33, R. 1 would be 
barred under O. 9, R. 9 but an applica¬ 
tion for restoration under R. 9 would lie. 
AIR 1967 Pat 320 (322). (AIR 1926 Mad 875 
and AIR 1947 Nag 14 and AIR 1950 Nag 
82, Dissented.) 

(10) There being no provision to the 
contrary in the Displaced Persons (Debts 
Adjustment) Act 1951, provisions of O. 9, 
R. 9 would apply to dismissal in default 
of an application under Sec. 10 of the 
Act (1951). AIR 1962 Punj 239 (243): ILR 
(1962) 1 Punj 190 (FB) 00 (1957) 59 Punj 
LR 433 (434). 

(11) Writ proceedings are civil proceed¬ 
ings even though provisions of Civil P. C. 
(1908) do not directly apply yet the same 
not being in conflict with Rajasthan High 
Court Rules provision of O. 9. R. 9 could 
be applied to writ proceedings. AIR 1969 
Raj 41 (48): 1969 Raj LW 130 (DB). 

I-B. Non-applicability. — (1) There 

cannot be adjournment of the suit 
tor hearing to a later part of the same 
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day. That would be postponment for a 
short time. Where, therefore, the suit taken 
up after a short postponment of half an 
hour is dismissed as no one appeared on the 
side of the plaintiff dismissal of the suit 
is not for default and the order is either 
under Order XVII Rule 3, C. P. C. or 
amounts to a decree and in either case it 
is appealable and cannot be set aside on 
a restoration application being made under 
Order IX Rule 9 C. P. C. 1965 All LJ 
575 (576) 00 1968 All WR (HC) 658: 1969 
All LJ 264. 

(2) Section 30 of Bombay Agricultural 
Debtor's Relief Act specifically bars appli¬ 
cation of provisions of Order 9, Rule 9. 
(1961) 2 Guj LR 601. 

(3) Dismissal for failure to pay court- 
fee within time allowed — Order amounts 
to a decree — Suit cannot be restored 
Under inherent powers or under Order 9, 
Rule 9. AIR 1962 Guj 59 (61): (1962) 3 
Guj LR 71. 

(4) Rule applies only where parties against 
whom orders are passed are alive at the 
time of passing them —- Ex parte decree 
against defendant not alive at the time of 
passing decree — Rule 9 does not apply. 
AIR 1967 Ker 135 (138): 1967 Ker LT 777. 

(5) The provision of Order 9, Rule 9 of 
the Code of Civil Procedure has no appli- 
cation to a contentious suit for probate of 
will dismissed for default of the applicant 
and, therefore, a Court has no jurisdiction 
to set aside the order dismissing the pro¬ 
bate suit for default. AIR 1963 Pat 83 
(84, 8 d): 1962 BLJR 854 (DB). 

(6) When on an application for an ad¬ 
journment being rejected plaintiff opened 
his case, examined one witness and retired 
from the case followed bv recording of 
defence evidence and the suit was dismiss¬ 
ed it is a dismissal on merits under O. 17, 
R. 3 and an application under Order 9, 

9 is not maintainable. AIR 1967 Pat 
366 (367). (AIR 1933 Cal 73, Dissented.) 

(7) Suit dismissed for non-payment of 
deficit court-fees — Petition under Order 9 
Rule 9 and Section 151 for its restoration 
dismissed — Rule does not apply to such 
a case. AIR 1968 Pat 48 (48). 

(8) Provisions of Order 9, Rule 9 have 
no application to applications under Order 9 

p U «- e in-?‘ \ 1966 Tri P ura 2 < 3 )- (AIR 1958 

Pat 107, Foil.) 

an application made under 
Section 4 of the Provincial Insolvency Act 
was dismissed for default of appearance of 
applicant who was however not aware of 
the date of hearing. Order 9, Rule 9 is not 
attracted. Such application can be restored 
under Section 151, Civil P. C. AIR 1964 
Bom 40 (41): 65 Bom LR 432. 

(10) Where a suit is dismissed for failure 
of plaintiff to deposit guardian’s fee for 
minor defendant, in presence of other de¬ 
fendants. restoration can only be under 
Section 151. It cannot be restored under 
Order 9, Rule 9. AIR 1962 J. & K. 21 (22). 
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(11) A revision petition dismissed for 
default can be restored if there be suffi¬ 
cient ground for the non-appearance of the 
petitioner at the hearing. The power is not 
under Order 9, Rule 9 but is implied in 
Rules of the High Court of Madhya Pra¬ 
desh, Part I, Chapter 4, Rule 12. AIR 
1962 Madh Pra 308 (309): 1962 MPLJ 317. 

1-C. Second application. — (1) A second 
application lies under O. 9. R. 9 itself to set 
aside the dismissal for default of an earlier 
application made under R. 9 to restore a suit 
which was dismissed under Order 9, Rule 8. 
AIR 1966 Andh Pra 263 (266): (1964) 2 
Andh WR 315 00 1961 Ker LT 31 (32). 

[See also AIR 1963 J. and K. 12 (14): 
1962 Kash LJ 167 (DB). (AIR 1959 Pat 121 
(FB), Dissented.) 00 AIR 1963 J. and K. 10 
(10, 11): 1962 Kash LJ 115. (As there is 
no provision in the C. P. Code dealing with 
an application to restore to file an appli¬ 
cation under Order 9, Rule 9, dismissed 
for default, a Court is entitled to take re¬ 
course to the wide provisions of Section 151 
and allow that application with a view to 
subserving the ends of justice. AIR 1954 
Assam 1 (FB) and AIR 1902 Madh Pra 64, 
Relied on; AIR 1959 Pat 121 (FB), Not 
foil.) ] 

[But see AIR 1968 Bom 250 (253): 69 
Bom LR 629 (DB). (AIR 1959 Pat 121 (FB) 

and AIR 1960 Andh Pra 203 and AIR 1917 
Cal 548, Not followed.] 

[Also see AIR 1962 Madh Pra 04 (05): 
1961 MPLJ 1145 (DB). (Dismissal for de¬ 
fault of an application for restoration under 
Order 9, Rule 9 can be set aside under 
Section 151. Civil P. C.) ] 

2. Bar of fresh suit. — (1) Where a suit 
Is dismissed for default, it cannot operate 
as res judicata. But the plaintiff is, under 
the specific provisions of this rule, barred 
from bringing a fresh suit on the same cause 
of action. AIR 1952 Punj 123 (124) •• 
AIR 1949 Mad 882 (884) ••AIR 1952 
Punj 261 (203) 00 1959 Andh LT 214 

(216) (DB). 

(2) Where the cause of action in the 
subsequent suit is different from that in the 
first suit, this rule will not apply. (1967) 
2 SCWR 823 (SC) °® AIR 1956 Pat 143 
(145, 146) AIR 1957 Andh Pra 537 (538) 

AIR 1955 Cal 169 (171) *° AIR 1952 
All 427 (427). 

(3) A suit for partition dismissed for de¬ 
fault under this rule does not bar a sub¬ 
sequent suit for partition. (1908) 28 All 627 
(629) (DB) 90 AIR 1935 Mad 458 (459) 

(DB). 

(4) A suit for redemption dismissed for 
default of appearance does not bar a sub¬ 
sequent suit for redemption. (1909) 2 Ind 
Cas 630 (631, 632) (All) 00 AIR 1928 Bom 
67 (67): 52 Bom 111 (DB) 00 AIR 1950 
FC 1 (6, 7): 1949 FCR 484. (AIR 1945 
Mad 225: ILR (1945) Mad 803, Reversed.) 


(5) The rule does not apply unless the 
plaintiff in the prior suit is the plaintiff in 
the subsequent suit. AIR 1949 Mad 882 
(885) 00 AIR 1942 Cal 99 (104): ILR (1941) 
2 Cal 477 (DB). 

(6) The bar of a fresh suit under this 
rule applies only where the suit has been 
dismissed for default under Rule 8 and 
not otherwise. AIR 1935 Cal 704 (706). 

(7) The bar under this rule does not ap¬ 
ply to a fresh suit instituted during the 
pendency and before the dismissal of the 
first suit for default under Rule 8. ^ But 
such a suit will be barred on the principle 
that no one shall be twice vexed with the 
same cause of action. AIR 1947 Lah 102 
(103) (DB) •• AIR 1952 Punj 190 (191) 
(DB). 

(8) Order 9, Rule 9, of Civil P. C. pre¬ 
cludes a second suit in respect of the 
same cause of action” where the first suit 
is dismissed for default of appearance of 
the pl ain tiff. In considering whether the 
cause of action in the subsequent suit is 
the same or not, as the cause of action 
in the previous suit, the test to be applied 
is “are the causes of action in the two 
suits in substance and not technically 
identical.” Thus, the term “cause of ac¬ 
tion” is to be construed with reference 
rather to the substance than to the form of 
action. AIR 1965 SC 295 (302)x (1964) 6 
SCR 192. (AIR 1949 PC 78 and 12 Beng 
LR 304 (315) (PC)/Foil.) 

(9) A filed a suit for recovery of pro¬ 
perty bom B, the second defendant. X was 
the pro forma first defendant. During pen¬ 
dency of suit A transferred his interest to 
X whereupon X applied for his transposi¬ 
tion as additional plaintiff to continue the 
suit. B opposed the application contending 
that X must work out his right by sepa¬ 
rate suit and that since A had assigned nil 
rights the suit must be dismissed. The Court 
upheld the objection and dismissed the ap¬ 
plication and the suit for default. X sub¬ 
sequently filed a suit for recovery of the 
property from B who now contended that 
the suit was barred by Order 9, Rule 9. 

Held, that by his action opposing the 
transposition in the previous suit, B was now 
precluded from contending that the suit 
was barred. He could not approbate and 
reprobate. AIR 1959 Ker 133 (135): 1958 
Ker LT 925 (DB). 

(10) Declaratory suit as to possession of 
land attached under Sec. 140 (1) Cr. P. C. 
— Dismissal for non-appearance — Sub- 
sequent suit for same relief is not barred 
under Order 9, Rule 9 read with Sec. 12 
C. P. C. AIR 1909 J. & K. 48 (49): 1908 
Kash LJ 110. 

(11) The bar of fresh suit imposed upon 
the plaintiff under Order 9, Rule 9, also 
attaches to the persons claiming through 
the plaintiff, i.e., nis heirs and legal repre¬ 
sentatives. AIR 1961 Pat 92 (93): 1980 
BLJR 724 (DB). (Obiter in AIR 1929 Pat 
685, Dissented from.) 
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(12) Mortgage in favour of more than one 
person — Suit by one making others as 
defendants — Suit dismissed for default of 
plaintiff — Second suit by other mortgagees 
— No bar under O. 9, R. 9. AIR 1963 
Punj 401 (402): 1963 Cur LJ 58. (AIR 
1956 Punj 129 (FB), Rel. on.) 

(13) Where on a day to which a hearing 
is adjourned (i.e. where the adjournment 
was not granted to any party to the suit) 
if the parties or any of them fail to appear 
and the Court disposes of the case under 
Order 17, Rule 2, the only remedy to the 
party is under Order 9, Rule 9. AIR 1960 
Raj 245 (247): 1960 Raj LW 217 (DB). 

(14) Second suit based on same cause of 
action and between same parties, as the 
previous suit, is barred — If there is a 
split of the same cause of action, the 
second suit is barred — If cause of action is 
distinct, a second suit is not barred — If 
cause of action of second suit not existed 
when first suit is instituted, second suit is 
not barred. AIR 1968 Raj 51 (54): 1967 
Raj LW 63 (DB). 

(15) Valuation of plaint disputed by de¬ 
fendant — Suit adjourned for hearing him 
-— Plaintiff not appearing on date of hear¬ 
ing — Dismissal is under Order 7, Rule 11 
and not of entire suit on merits under 
Order 9, Rule 8 — Second suit by plain¬ 
tiff on same cause of action not barred by 
Order 9, Rule 9, Civil P. C. AIR 1964 
Manipur 7 (8). 

(16) Provisions of Order 9, Rules 8 and 
9 have application to proceedings under 
Section 10, Hindu Marriage Act (1955). An 
order dismissing a petition for his default 
to appear has to be read as an order under 
O/der 9, Rule 8, and the remedy is pro¬ 
vided in Rule 9. After availing the remedy 
under Rule 9, it is not permissible to pur¬ 
sue at the same time alternative remedy 
of appeal. AIR 1968 Mys 1 (4): (1965) 1 
Mys LJ 329 (DB). 

(17) Petition under Section 10, Hindu 
Marriage Act (1955) — Dismissal for de¬ 
fault of petitioner's appearance — Order 
amounts to a decree and is appealable as 
such. AIR 1966 Mys 1 (2): (1965) 1 Mys 
LJ 329 (DB): 

(18) Dismissal for default of proceedings 
under Section 10 of Hindu Marriage Act 
(1955) — Absence of petition not leading to 
any advantage or disability — Application 
of Rules 8 and 9 of Order 9, non repug¬ 
nant to Section 23 of Act of 1955. AIR 
1966 Mys 1 (2): (1965) 1 Mys LJ 329 (DB). 

3. “Suit”, meaning of. — (1) The import 
of Secs. 268 and 295 of the Succession Act 
is that a Court is empowered to make use 
of this rule if the circumstances of the case 
permit. AIR 1958 All 149 (151, 152, 153) 
*• ILR (1949) 1 Assam 54 (56) (DB). 

(2) Where an application under Sec. 47, 
Civil P. C., is dismissed for default of ap¬ 
pearance, a fresh application on the same 


allegations is not maintainable. AIR 1937 
Oudh 337 (338): 13 Luck 309 (DB). 

(3) It has been held * that an application 
for a personal decree under O. 34, R. 6 is 
not barred under this rule merely because 
a previous application for the same purpose 
has been dismissed for default. AIR 1951 
Mys 48 (50): ILR (1951) Mys 377 (DB) •• 
AIR 1937 Sind 273 (278): 31 Sind LR 180 
(DB). 

(4) The bar under this rule does not ap¬ 
ply to a fresh application for adjudication 
as insolvent after the dismissal of a prior 
application for default. AIR 1927 Mad 579 
(580) (DB). 

(5) Once an application under Sec. 10 of 
the Displaced Persons (Debts Adjustment) 
Act, 1951 has been dismissed in default, 
remedy is to apply for restoration and not 
file a fresh application. ILR (1957) Punj 
1777 (1778). 

(6) Provisions of O. 9 do not apply to 
execution proceedings. The executing Court, 
however, has inherent power to restore the 
application in the execution proceedings to 
file. AIR 1958 Andh Pra 341 (341, 342) •• 
AIR 1958 Orissa 200 (201, 202): ILR (1958) 
Cut 351. 

(7) When an application made to a Civil 
Court to make a complaint of an offence 
falling under Sec. 195 (1) (b) or (c). Cri¬ 
minal P. C., is dismissed for default, an ap¬ 
plication to set aside the dismissal under 
O. 9, R. 9, Civil P. C., is not competent. 
AIR 1957 Andh Pra 898 (898). 

(8) Where an election tribunal can dis¬ 
miss an election petition in default, it has 
also the power to restore it under O. 9, 
R. 9. Provisions of the Representation of 
the People Act (1951) are no bar to resto- 
ration. 1964 All LJ 155 (DB). 

(9) Proceedings under Section 7-B, U. P 
(Temporary) Control of Rent and Eviction 
Act (1947) — Two stages of proceedings — 
In second stage proceedings are disposed 
of as a suit — Provisions of Civil P. C. apply 
to the suit — Plaintiff absent on day of hear¬ 
ts— Suit rightly dismissed under O. 9, 
R- 8 — Fresh suit on same cause is barred 
under O. 9, R. 9. AIR 1964 All 36 (37). 

(10) Proceedings under Section 3 (1) of 
M. P. Temporary Postponement of Execution 
of Decrees Act (5 of 1956) are in substance 
mdependent original proceedings to which 
provisions of O 9, R. 8 would apply. There¬ 
fore when such an application is dismissed 
tor default an application under O. 9, R. 9 
for its restoration would lie. AIR 1964 
Bom 232 (234): 64 Bom LR 417. 

4. Minor plaintiff. — ( 1 ) A suit by a 
minor is liable to be dismissed for default 
of appearance on the part of the next 
friend. AIR 1957 Andh Pra 293 (294)- ILR 
(1955) Andhra 451 (DB) 00 (1910) 8 Ind 

/ofL ( 5 J 7) 0Lah) °° AIR 1954 Bom 

214 (215): ILR (1954) Bom 330. 

(2) Where the next friend is guilty of 
gross negligence in the conduct of the suit, 
the minor can bring a fresh suit, notwith- 
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standing this rule, either himself after at¬ 
taining majority or through another next 
friend AIR 1947 Mad 153 (154) (DB) 00 

(}S95)22 Cal 8 (14) (DB) 00 1967 Ker LT 
490 (492). 

(3) The minor plaintiff can also apply 
under this rule for setting aside the order 
of dismissal. AIR 1957 Andh Pra 293 (294)- 
ILR (1955) Andhra 451 (DB) 00 AIR 1925 
Mad 774 (775) (DB). 

(4) Failure of next friend to appear in 
Court due to negligence — Dismissal of 
suit and application for restoration — High 
Court has power to interfere in revision to 
restore the suit. (1961) 1 Andh WR 320 
(322) 00 (1965) 1 Mad LJ 277 (277): 77 
Mad LW 477 00 AIR 1961 Andh Pra 446 
(448): (1961) 2 Andh WR 15 (DB). 

5. Suit by shebait of idol. — (1) Where 
a suit instituted by a person as the shebait 
of an idol is dismissed for default owing 
to the negligence of the shebait, a fresh 
suit by another shebait on the same cause 
of action will not be barred. AIR 1942 Cal 
99 (105, 117, 118): ILR (1941) 2 Cal 477 
(DB). 

6. “Sufficient cause.” — (1) This rule ap¬ 
plies to voluntary as well as involuntary ab¬ 
sences. AIR 1948 Mad 480 (480). 

(2) The only ground for restoring a suit 
under this rule is the existence of a suffi¬ 
cient cause for the non-appearance of the 
party at the time the suit was called on 
tor hearing. AIR 1956 Cal 1 (5) 00 AIR 
1938 Cal 74 (75): ILR (1938) 1 Cal 213 
00 1968 Ker LT 599 (600): 1968 Ker LR 
307. 

(3) Court must exercise a judicial discre¬ 
tion in deciding what is sufficient cause. 
AIR 1952 Bhopal 33 (34) 00 1958 Andh 
LT 787 (789) 00 AIR 1938 Bom 199 (204) 
(SB). 

(4) A party should not be deprived of a 
hearing unless there has been something 
equivalent to misconduct or gross negli¬ 
gence on his part. AIR 1952 Bhopal 33 (34) 
00 AIR 1938 Bom 199 (202) (SB). 

(5) The test to be applied as a general 
rule is to see whether the partv applying, 
honestly intended to be present at the hear¬ 
ing of the suit and did his best to do so. 
AIR 1952 Bhopal 33 (34) 00 AIR 1923 Mad 
63 (64): 46 Mad 60. 

(6) Even though the plaintiff was negli¬ 
gent enough to start for the last train and 
missed it, the suit ought to be restored, ob- 
serving that negligence is human and not 
irreparable and can be amplv compensated 
by costs. AIR 1925 All 601 (602). 

(7) Unless any concrete fact is alleged 
from which an inference can fairly be drawn 
that the failure of the next friend to ap¬ 
pear has in any way prejudiced the interest 
of the minor, the Court is not bound to res¬ 
tore the suit. AIR 1949 Mad 46 (51): ILR 
(1948) Mad 719 (DB). 

[See however AIR 1934 Mad 616 (617) 

•• AIR 1935 Mad 196 (197).] 


(8) The fact of the minority of .a plain¬ 
tiff is not by itself a sufficient cause for 
setting aside any order of dismissal that 
may have been passed owing to the ab¬ 
sence of the next friend irrespective of the 
reasons for such absence. AIR 1948 Nag 
55 (56): ILR (1947) Nag 474 00 AIR 1954 
Bom 214 (215): ILR (1954) Bom 330 •• 
AIR 1954 Trav-Co 352 (352). 

• case absence of the pleader 

it should be considered whether there was 
bona fide and reasonable attempt on the 
part of the vakil to -put in appearance and 
due regard must be nad to the exigencies 
professional duties. AIR 1940 Rang 

JSScA 64 ^ 1940 Ran S LR 512 (FB) 00 AIR 
1938 Nag 370 (371). 

(10) Where the absence of vakil is due to 
a bona fide mistake, or where by the mis¬ 
take of the pleader the party did not get 
intimation in time, the suit was ordered to 
of J??«J® d ft fiIe - AIR 1929 Lah 69 (69) 

moi 18 w 4 \ 2 B ° m HCR 267 ( 269 > °° AIR 

(DB) “ 1937 Mad 

(11) The mere absence of a party's plea¬ 
der < ? r ^ 1 , e ^ ac *- that the pleader was engag¬ 
ed elsewhere does not amount to sufficient 
cause. AIR 1921 Nag 3 (4) 00 AIR 1932 
Bom 634 (635) •• AIR 1927 Lah 791 (791). 

rr^m Ut /A ee ( f 959) 63 CaI WN 877 (881) 

(Gousel engaged in appeal Court, 
constitutes sufficient cause for non-appear¬ 
ance.) ] 

(12) If a party does all that he is re¬ 
quired to do under the law to retain a 
pleader and the pleader fails to appear, it 
must be held that there is sufficient cause 
ttoe, non-appearance of the party. AIR 
1938 Nag 370 (371) 00 AIR 1936 Nag 85 
.( 06 ). 

(13) Where the counsel has failed to put 
in appearance on the date of hearing what 
is reasonably necessary to be done .as a con¬ 
dition precedent to the restoration of the 
suit is that he should satisfy the Court that 
there was sufficient cause for his non-ap- 
pearance when the suit or appeal was cau- 

for hearing. AIR 1957 Raj 11 (15): ILR 
(1956) 6 Raj 926 (DB). 

(14) If the party was trying to appear on 
the date fixed in the case and if he made 
honest efforts in that behalf, even though 
the manner in which he proceeded about 
the task was not likely to achieve the pur¬ 
pose, it could not be said that the party 
had misconducted himself or acted with 
gross negligence. AIR 1962 Ail 407 (411): 
1962 All LJ 495 (DB). 

(15) After a preliminary decree in a parti¬ 
tion suit was passed, it was not competent 
to the Court to dismiss ‘ the suit subse¬ 
quently for non-appearance of the plaintiff. 
The preliminary decree can only be reversed, 
on appeal and whatever default there may be 
in the subsequent stages of the suit, that 
preliminary decree itself cannot be vacated. 
The fact that the preliminary decree is for 
accounts does not make any substantial dif- 
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ference. AIR 1968 Andh Pra 289 (289): 
(1967) 2 Andh WR 13. 

(16) Application for restoration of suit dis¬ 
missed due to negligence of Advocate's 
clerk — Advocate filing on the same day 
without any delay another application sup¬ 
ported by affidavit showing sufficient cause 
for restoration of earlier application — Ap¬ 
plication could be allowed as case is not 
one of gross negligence. AIR 1966 Andh 
Pra 263 (267): (1964) 2 Andh WR 315. 

(17) The failure of a lawyer to appear in 
a case, for which his client is in no way 
responsible, may not always be a sufficient 
cause for non-appearance. But if non-ap¬ 
pearance of the pleader is the party's non- 
appearance . and such non-appearance takes 
place without any fault on the part of the 
party and in spite of his best efforts to 
prevent it, it is not fair to hold that there 
is still no sufficient cause for such non- 
appearance of the party. AIR 1959 Cal 389 
(395): 63 Cal WN 300 (DB). (24' Suth WR 
141, Criticised.) 00 AIR 1964 Orissa 104 
105, 106). 

(18) Tne fact that the name of the plain¬ 
tiff’s attorney was wrongly printed in the 
Peremptory cause List as a result of which 
he was misled may amount to a sufficient 
cause within the meaning of O. 9, R. 9. 
AIR 1961 Cal 474 (475, 476): 65 Cal WN 
249 (DB)., 

(19) The word appearance in O. 9 has 
a. technical meaning and does not mean phy¬ 
sical presence of a party. When a party 
engages a lawyer to conduct his case, ap¬ 
pearance of such party must be the appear¬ 
ance of such party through the lawyer. 
Laches or negligence of a lawyer cannot be 
held to be that of the party. AIR 1966 Cal 
307 (310): 69 Cal WN 828. 

(20) Appearance through counsel is valid 
and sufficient appearance. AIR 1959 Cal 
389 (392): 63 Cal WN 300 (DB). 

(21) Appearance by counsel instructed to 
apply only for adjournment which is refused 
is not appearance within the meaning of 
Civil P. C. AIR 1959 Manipur 23 (24). 

(22) Plaintiff's Counsel reporting no ins¬ 
tructions, but plaintiff present in Court —. 
Dismissal of suit — The plaintiff should be 
deemed to have appeared on the date when 
me suit was dismissed — If the plaintiff 
did appear within the meaning of the ratio 
of AIR 1949 Mad 78: (1948) 1 Mad LJ 65, 
then the dismissal must be deemed to be 
one under O. 17, R. 8 and an appeal will 
he and an application under O. 9, R. 9, 
would not be maintainable. AIR 1968 Mad 
222 (222): (1967) 2 Mad LT 502 (502). (AIR 
1955 Mad 258, Dissented.) 

(23) Appearance does not mean physical 
appearance of party — In application under 
the rule each case has to be judged in the 
}*©£ of its own facts. AIR 1967 Orissa 152 

31 Cut LT 1131 - 

(24) Sufficient cause — Land acquisition 
ewes before District Judge — Transfer of 


cases to Court of subordinate Judge made 
suo motu — Information about transfer not 
communicated to parties or their pleaders 
— Parties held, had good cause for not ap¬ 
pearing before transferee Court — This 
alone regarded as sufficient cause — In all 
cases of transfer made by Court suo motu, 
notice of transfer must be given to parties 
or their lawyers. AIR 1968 Pat 439 (440). 

7, Restoration of suit in favour of one 
of several plaintiffs — Whether can ope¬ 
rate in favour of all, — (1) An order under 
this rule restoring a suit dismissed for de¬ 
fault on the application of one of several 
plaintiffs may, if the Court so directs, ope¬ 
rate in favour of all the plaintiffs though 
they have not applied for restoration. AIR 
1919 Oudh 4 (6): 23 Oudh Cas 18 (DB). 

(2) Joint trial of suits — Application made 
in one suit for relief pertinent to that suit 
only not to be treated as one made in other 
suit. AIR 1964 SC 993 (1005): (1964) 5 SCR 
946. (F. A. F. O. No. 116 of 1959, dated 
6-5-1963 (All), Reversed.) 

(3) Some of plaintiffs absent — Decree in 
terms of compromise entered into by pre¬ 
sent plaintiffs on their own behalf — Ab- 
sent plaintiff’s cannot appeal — In respect 
of them there is dismissal for default —. 

/ to a PPly for restoration. 
AIR 1963 All 412 (413): 1963 All LJ 256 (DB). 

/n a Condl i tional order of restoration. — 
t 1 ' An ° rde f /or restoration of a suit dis¬ 
missed for default on condition of payment 
of costs to the opposite party within a time 
nxed by the order and directing that in 
case of default the application for restora- 

^ to stand dismissed is legal and valid 
AIR 1936 All 477 (478) (DB) 

£But see AIR 1950 Cal 564 (565) 00 

57*?f 1 Mad LJ 209 (210): 77 Mad LW 

(2) Where the Court orders restoration of 
suit on payment of costs to defendant who 
accepts the same, he cannot subsequently 

Jg55 e Raj 145 (147): ILR ?1955f^Raj 746 

a°MeTB 19 S^ Madh B 12 (14): I “ 

(3) Restoration of suit subject to condi¬ 
tion of payment of cost by certain date — 

X“? y by post to defendant's counsel 

along with intimation to Court — Held that 

Hff I f 1 tter to Ae Court the plain- 

f ii Put it beyond his power 

to recall the money remitted. For all prac- 

bcal purposes this was virtual payment; and 
the Court ought not to have refused to res¬ 
tore the smt on a technical view of the 
word payment'. AIR 1961 All 87 (87). 

c °* 5°*^? *“ s .ub-rule (2). — (1) An order 
of restoration without notice to the defen- 
dant as required by sub-rule (2) is void 
Madh BLJ 1954 HCR 855 (857, 858) 00 AIR 

(268): flbR (1-949) 1 Cut 
572 (DB) 00 AIR 1967 J. & K 11 (13). 
1966 Kash LJ 410. 1 

(2) Where a suit instituted against several 
defendants is dismissed for delault and the 
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application for restoration mentions only 
one of them as opposite party and an 
order for restoration is passed after the 
service of notice on that defendant alone 
the order cannot have the effect of restor¬ 
ing the suit as against the other defendants. 
Madh B LJ 1954 HCR 324 (325). 

(3) The authority of the advocate of the 
defendant does not terminate on the dis¬ 
missal of the suit ex parte and therefore the 
service of the notice of the application for 
restoration of the suit on him is a valid 
notice. The mere fact that he made a note 
on the notice that his power to represent 
the defendant had come to an end by the 
order of dismissal of suit does not terminate 
his authority. AIR 1957 Raj 391 (392): ILR 
(1957) 7 Raj 154 00 AIR 1963 All 374 
(375, 376). (63 Ind Cas 47 (Pat) and AIR 
1942 Mad 403, Dist.) 

(4) In a case where the petitioner claim¬ 
ed the seat in election petition for him¬ 
self, the candidates other than the returned 
candidate are opposite parties in a very 
limited sense so as not to be included in the 
expression the opposite party occurring in 
O. 9, R. 9, because they had io be im¬ 
pleaded due to the provisions of S. 82, 
Representation of the People Act (1951). 
Where therefore none of the opposite par¬ 
ties except the returned candidate was serv¬ 
ed with notice under sub-clause (2) of 
R. 9 of O. 9, the order allowing the appli¬ 
cation for restoration cannot be said to be 
without jurisdiction. 1964 All LJ 155 (161): 
ILR (1964) 1 All 498 (DB). 

(5) The failure to comply with the pro¬ 
vision of O. 9, R. 9 (2) in setting aside the 
order of dismissal without giving notice to 
the defendant does not, in any way, affect 
the jurisdiction of the Court, although in 
doing so it commits an error of law. AIR 
1959 Pat 225 (227): 1958 BLJR 848 (DB). 

10. Appeal. — (1) The dismissal of an 
application under this rule is appealable 
under O. 43, R. 1, Cl. (c). AIR 1946 Pat 
184 (185) 00 AIR 1958 Him Pra 9 (10) *° 
ILR (1948) 1 Cal 141 (144). 

(2) No appeal lies from an order 
granting an application. (1913) 7 Low Bur 
Rul 24 (26) (DB) eo (1880) 5 Cal .711 (712). 

(3) The dismissal of an application under 
this rule need not be on the merits and an 
appeal will lie also from an order dismissing 
such an application for non-prosecution. AIR 
1951 Pepsu 31 (32) 60 AIR 1943 Mad 584 
(585) 00 AIR 1936 All 737 (739) (DB). 

(4) An order made by a Judge on the Ori¬ 
ginal Side of the High Court rejecting an ap¬ 
plication for restoration is a “judgment” 
within the meaning of Clause 15 of the 
Letters Patent, and is appealable, whereas 
an order granting an application is not a 
“judgment”. AIR 1916 Cal 361 (366): 43 
Cal 857 (SB) 00 AIR 1922 Cal 407 (407): 
49 Cal 616 (DB). 

(5) Orders dismissing for default appli¬ 
cations for restoration of application under 


O. 9, Rr. 9 and 13 — No appeal. AIR 
1961 All 561 (563). 

(6) An order restoring the suit made under 
O. 9, R. 9, is not appealable, as it is not a 
judgment; it merely sets aside the decree 
passed and restores the suit, but decides 
nothing. Similarly an order restoring the 
suit dismissed partly for default of appear¬ 
ance of plaintiff, even when his counsel was 
present at the hearing of the suit, though 
an order under R. 9 of O. 9, is yet an 
order merely setting aside the decree and 
restoring the suit for further hearing. This 
order also decides nothing and therefore the 
principle which bars an appeal from an order 
made under R. 9 of O. 9, applies equally 
to this order and equally bars an appeal. 
AIR 1959 Cal 389 (396): 63 Cal WN 300. 
(AIR 1922 Cal 407, Foil.) 

(7) “Final order” under Section 40 of Dis¬ 
placed Persons (Debts Adjustment) Act (1951) 
may mean any order which has the effect of 
terminating proceedings before Tribunal — 
Order dismissing application for default is 
a final order and hence appealable even 
though such dismissal is liable to be set 
aside under O. 9, R. 9. 1962 lab LI 599 
(602) (DB). 

(8) An appeal lies under O. 43, R. 1 (c) 
or (d) from an order rejecting for default 
an application under R. 9 or R. 13 of O. 9, 
respectively, because on a plain reading of- 
Cls. (c) and (d) of O. 43, R. 1, Jhere is no 
ground for discriminating between rejection 
of an application on merits and its rejection 
for default. AIR 1959 Pat 121 (123, 124): 
1958 BLJR 783 (FB). (AIR 1918 Pat 612 and 
ILR 7 Pat 333, Overruled; AIR 1929 Pat 
529 (2) and AIR 1927 Pat 240, Approved.' 

(9) A party cannot be held to have no 
right of appeal simply because he is not 
likely to obtain relief unless he satisfies the 
appellate Court by affidavits or otherwise 
that on the facts of the case, the dismissal 
of the application filed by. him under R. 9 
or R. 13 of O. 9 was wrong or unjustified. 
AIR 1959 Pat 121 (125): 1958 BLJR 783. 
(View of Ram Labhaya, J., expressed in 
AIR 1954 Assam 1 (FB), Dissented from.) 

11. Revision. — (1) A revision lies to the 
High Court against an order granting an ap¬ 
plication under this rule. AIR 1956 All 216 
(217) 00 AIR 1941 Oudh 367 (369) (DB) •• 
1968 All WR (HC) 658: 1969 All LJ 264. 

(2) Where a .trial Court found that the 
grounds alleged were not sufficient but 
ordered restoration as a matter of grace 
revision lies. AIR 1925 Mad 209 (210, 211) 
•° (1912) 14 Ind Cas 221 (224) (DB) (Oudh). 

[But see AIR 1919 Cal 979 (2) (980) (DB).] 

(3) Where,the order is made without juris¬ 
diction, or amounts to an erroneous refusal 
to exercise jurisdiction, or illegality or mate¬ 
rial irregularity in the exercise of jurisdic¬ 
tion revision lies. (’46) AIR 1946 Mad 482 
(482) 00 (’52) AIR 1952 Bhopal 33 (35). 

(4) Where the order is made summarily 
without recording evidence or reasons a revi¬ 
sion lies. AIR 1918 Cal 330 (331) (DB) 
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R. 10. Procedure in case of non-attendance of one or more of several plain¬ 
tiffs.—-Where there are more plaintiffs than one, and one or to ore of them appear, 
and the others do not appear, the Court may, at the instance of the plaintiff or 
plaintiffs appearing, permit the suit to proceed in the / Same way as if all the 
plaintiffs had appeared, or make such order as it thinks fit. 

[1882, S. 105; 1877, S. 105; 1859, S. 116.] 

R. 11. Procedure in case of non-attendance of one or more of several defen¬ 
dants.—Where there are more defendants than one, and one or more of them 
appear, and the others do not appear, the suit shall proceed, and the Court shall, 
at the time of pronouncing judgment, make such order as it thinks fit with respect 
to the defendants who do not appear. 

’ [1882 and 1877, S. 106; 1859, S. 116.] 

R. 12. Consequence of non-attendance, without sufficient cause shown, of 
party ordered to appear in person.—Where a plaintiff or defendant, who has been 
ordered to appear in person, does not appear in person, or show sufficient cause 
to the satisfaction of the Court for failing so to appear, he shall be subject to all 
the provisions of the foregoing rules applicable to plaintiffs and defendants, res¬ 
pectively, who do not appear. 

[1882 and 1877, S. 107; 1859, S. 117. See Ss. 182, 133; O. 3, R. 1; O. 5, 
R. 3, O. 10, R. 4 and O. 29, R. 3.] 


Order 9, Rule 9 — Note 11 (contd.) 

AIR 1923 Mad 177 (178) 00 AIR 1931 All 
452 (452) (DB). 

(5) The question what is sufficient cause 
is a matter in the Court’s discretion and the 
High Court will not ordinarily interfere in 
revision with the exercise of such discretion. 
AIR 1951 Ajmer 47 (2) (48) 00 AIR 1957 
Raj 11 (14): ILR (1956) 6 Raj 926 (DB) 
•• AIR 1951 Madh B 107 (108). 

(6) Where in an appeal against an order 
restoring a suit dismissed in default, the ap¬ 
pellate Court found that plaintiff had suffi¬ 
cient reason for his non-appearance, and that 
his evidence was trustworthy there is no 
material irregularity in the exercise of the 
appellate Courts jurisdiction and High Court 
will not interfere in revision. AIR 1968 Mys 
283 (287): (1967) 1 Mys LJ 414. 

(7) If a wrong principle has been adopted 
by the lower Courts in awarding costs under 
O. 9, R. 9, or under any other provision 
the revisional Court is entitled to interfere. 
AIR 1961 Madh Pra 169 (171): 1961 MPLJ 
1124. 

[See also AIR 1961 Mys 83 (86) (DB).] 

12. Limitation. — (Also see under Arti¬ 
cle 163 Limitation Act (1908). (1) Appli¬ 
cation under Order 9, Rule 9 is governed 
by Article 163, Limitation Act. AIR 1961 
Cal 474 (476): 65 Cal WN 249 (DB). 

(2) Where both plaintiff and counsel were 
absent on date for evidence and suit was dis¬ 
missed under O. 17, R. 3, an application 
under O. 9, R. 9, was dismissed as not 
maintainable. However the order was later 
changed to an order under O. 9, R. 8 read 
with O. 17, R. 2. A second application 
under O. 9, R. 9, would therefore be main¬ 
tainable and limitation would start from the 
date when the order was revised. 1968 
MPLJ 183. 

(3) Application under — Delay in filing 


cannot be condoned. AIR 1967 Pat 366 
(367). 

Order 9, Rule 10 

1. Non-attendance of plaintiffs. — (1) 
Some of plaintiffs absent — Decree 
in terms of compromise entered into by pre¬ 
sent plaintiffs on their own behalf — Absent 
plaintiffs cannot appeal — In respect of 
them there is dismissal for default — Their 
remedy is to apply for restoration. AIR 1963 
All 412 (413): 1963 All LJ 256. 

Order 9, Rule 11 


1. Non-attendance of defendants.— (1) 
The rule contemplates that a decree may 
be a contested one as against some of the 
defendants and ex parte as against the rest, 
but the decree is liable to be set aside on 
an application by the ex parte defendant or 
defendants. AIR 1945 Sind 98 (104): ILR 
(1945) Kar 1 °° AIR 1919 Cal 217 (218) 
(DB) 00 (1871) 15 Suth WR 210 (210) (DB). 

(2) The Court has full power to pass the 
same decree against the absent defendants 
as against the contesting defendants. AIR 
1948 All 117 (120): ILR (1947) All 301 •• 
AIR 1964 Cal 328 (332). 

(3) The Court should not pass a decree in 
an ex parte case, without any proof what¬ 
ever by the plaintiff; it should consider the 
interest of the absent party. AIR 1924 Cal 
647 (648) (DB). 

(4) Where on the date of the first hear¬ 
ing the Court passes an ex parte decree 
against the defendant who does not appear 
and proceeds with the suit as against the 
other defendants who appear, the proce¬ 
dure is in violation of the provision of this 
rule. AIR 1953 Trav-Co 220 (222): ILR 
(1953) Trav-Co 89 (FB). 


Order 9, Rule 12 

I. Scope. — (1) The rule applies to all 
cases where the Court has ordered a per¬ 
son to appear, whether or not the Court 
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R. 13. Setting aside decree ex parte against defendant.—In any case in 
which a decree is passed ex parte against a defendant, lie may apply to the Court 
by which the decree was passed for an order to set it aside; and if he satisfies the 
Court that the summons was not duly served, or that he was prevented by 'any 
sidfident cause from appearing when the suit was called on for hearing, the Court 
shall make an order setting aside the decree as against him upon such terms as to 
costs, payment into Court or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit; 

Provided, that where the decree is of such a nature that it c ann ot be set 
aside as against such defendant only it may be set aside as against all or any of 
the other defendants also. , - \ 

[1882, S. 108; 1877, Ss. 108, 109, 588; 1859, S. 119.] 

HIGH COURT AMENDMENTS 

Allahabad 

Add the following further proviso: 


Provided also that no such decree shall be set aside merely on the ground of 
irregularity in the service of s umm ons, if the Court is satisfied that the defendant knew, 
or but for his wilful conduct would have known, of the date of hearing in. sufficient Hm a 
to enable him to appear and answer the plaintiff’s claim." [See Note 17]. 


Order 9, Rule 12 — Note 1 (contd.) 

Is specifically empowered to do so. (1912) 
17 Ind Cas 762 (762) (DB) (Mad) 00 AIR 
1928 Oudh 262 (263) (DB). 

(2) Where there is a failure to attend on 
the part of a party, the fact that his pleader 
is present or the party ordered to appear 
happens to be the next friend of a min or 
plaintiff, will not prevent the Court from 
acting under this rule. AIR 1918 Mad 1250 
(1257): 41 Mad 256 (DB) 00 AIR 1932 Mad 
414 (414) *° AIR 1920 Mad 213 (215). 

[But see (1912) 17 Ind Cas 762 (762) (DB) 
(Mad).] 

(3) When plaintiff was ordered to appear 
on a particular day and the case was not 
taken up that day, the Court ought not to 
dismiss the suit for failure of the plaintiff 
to appear on a subsequent day to which the 
case was adjourned. AIR 1917 All 95 (90): 
39 All 470. 

(4) Where one of serveral plaintiffs fails 
to appear in obedience to the order of Court, 
the suit cannot be dismissed as against other 
co-plaintiffs also. AIR 1919 Pat 36 (37): 4 
Pat L Jour 152 (DB) 00 AIR 1926 Lah 577 
(578). 

2. "Subject to all the provisions of the 
foregoing rules.”— (1) The very fact that the 
Court is empowered to proceed under the 
foregoing rules also indicates that the party 
aggrieved has the corresponding right of 
applying for restoration either under R. 9 
or R. 13 as the case may be. AIR 1932 All 
595 (590) (DB). 

(2) Where a party has been ordered to 
appear under the proviso to R. 1 of O. 3 
ana does not appear, then the provisions of 
R. 6 or R. 8 of O. 9, apply to him and the 
suit can be dismissed in default of appear¬ 
ance of plaintiff and proceeded ex parte if 
defendant fails to appear. But where a 
plaintiff, who is of unsound mind, refuses 
to appear in Court, the provisions of this 


rule as also of O. 3, R. 1 do not and can¬ 
not apply. ILR (1955) Patiala 459 (462, 
404). 

• 

(3) Plaintiff summoned as witness •—*• 
Plaintiff not appearing — Court must be 
satisfied that there was not sufficient cause 
for plaintiff’s failure to appear in person 
before O. 9, R. 12 is invoked. AIR 1959 
Andh Pra 645 (646): (1959) 2 Andh WR 532. 

ORDER 9, RULE 13 — SYNOPSIS 

1. Scope. 

2. Decree passed by the Presidency 

Court of Small Causes. 

3. Decree passed by the Provincial 

Court of Small Causes. 

4. When a decree can be said to be 

ex parte. 

5. Remedies In the case of an ex parte 

decree. 

6. Whether the remedies are concur* 

rent. 

7. Hearing of application pending ap¬ 

peal. 

8. Hearing of application after disposal 

of appeal. 

9. Suit to set aside an ex parte decree 

— Ex parte decree obtained by 
fraud. 

10. Application to be made to the Court 

which passed the decree. 

11. Fresh vakalatnama, If necessary*. 

12. Who can apply to set aside. 

13. Application by the legal represen¬ 

tative of the defendant. 

14. Grounds for setting aside an ex 

parte decree. 

15. Summons not dnly served. 

16. Minor defendant. 

17. “Upon such terms as to costs,** etc, 

18. Proviso to the rule. 
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Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta—see Act 27 of 1962, Ss. 
Bombay: Dadra and Nagar Havelia 

For R. 13 substitute the following* 


13 and 15 (w.ei. 1-12-1963). 


13. Setting aside decree ex parte against defendant.—In any case In which a 
decree is passed ex parte against a defendant, he may apply to the Court by which the 
decree was passed for an order to set it aside; and if he satisfies the Court that the 
summons was not duly served, or that there was sufficient cause for his failure to appear 
when the suit was called on for hearing, the Court shall make an order setting aside the 
decree as against him upon such terms as to costs payment into Court or otherwise as 
it thinks fit, and shall appoint a day for proceeding with the suit: 

Provided that where the decree is of such a nature that it cannot be set aside as 
against such defendant only, it may be set aside as against all or any of the other defen¬ 
dants also: 

Provided also that no such decree shall be set aside merely on the ground of 
irregularity of service of summons, if the Court is satisfied that the defendant knew, or 
but for his wilful conduct would have known, of the date of hearing in sufficient time to 
enable him to appear and answer the plaintifFs claim. 

Explanation—Where a summons has been served under Order V, Rule 15, on an 
adult male member having an interest adverse to that of the defendant in the subject- 
matter of the suit, it shall not be deemed to have been duly served- within the meaning 
of this rule [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 


Order 9, Rule 13 — Synopsis (contd.) 

19. Effect of setting aside the ex parte 

decree. 

20. Ex parte decree against a firm. 

21. Appeal. | 

22. Revision. 1 [ 

23. Limitation. 

1. Scope. — ( 1 ) The proceedings con¬ 
templated under this rule are not merely 
a branch of the suit which terminated 
when the ex parte decree was passed; 
the suit itself does not revive until after 
the proceedings in the application are 
terminated successfully. AIR 1927 Lah 
200 (207): 8 Lah 54 (DB). 

[See however AIR 1941 Rang 314 (315)s 
1941 Rang LR 254.1 

(2) The rule applies to suits and not 
to appeals. AIR 1929 All 279 (280): 51 
All 634 ** AIR 1930 All 841 (843): 52 
All 839 (DB) *♦ (1867) 7 Suth WR 425 
(426). 

[But see (1906) 9 Oudh Cas 288 

(288).] 

(3) This rule applies to orders passed 

ex parte in insolvency proceedings under 
the Provincial Insolvency Act, V of 1920, 
by virtue of Section 5 of that Act. AIR 
1940 Pat 58 (59) (DB) ** 1958-2 Andh 

WR 316 (318) (DB) ** AIR 1932 Mad 
63 (65). 

[But see (1904) 8 Cal WN 468 (469, 

470) (DB).] 

(4) The rule applies to orders passed 
ex parte in proceedings under the Land 

[Vol. 3.] 3 A. M. 22 


Acquisition Act. AIR 1948 Mad 416 (417. 
418). 

(5) The rule does not apply to a pro¬ 

ceeding to set aside an ex parte decree 
passed under Section 17 of the Arbitra¬ 
tion Act of 1940. AIR 1956 Pat 28 (31) 
(DB) ** AIR 1969 Cal 381 (383, 384) ** 
AIR 1964 Pat 509 (510). (Held, in the 
circumstance High Court wa s not justi¬ 
fied in interfering in revision.) ** AIR 
1962 Raj 12 (17): ILR (1961) 11 R a j 

76. (Principles of Order 9, Rule 13. C. P. 
Code can however be applied to such 
decrees.) 

(6) The rule applies to applications 

made on the Original Side of a High 
Court to set aside ex parte decree. AIR 
1952 Cal 544 (546, 549): ILR (1952) 2 

Cal 338 (FB). (AIR 1928 Cal 772: 55 Cal 
473. OVERRULED.) ** AIR 1952 Cal 322 
(323) (DB). 

(7) The rule applies to proceedings 
under the Madras Hindu (Bigamy Preven¬ 
tion and Divorce) Act (6 of 1949). AIR 
1954 Mad 18 (18) ** (1960) 1 Andh WR 
1 (4). 

(8) Order 9, Rule 13, applies to pro¬ 

ceedings under Hindu Marriage Act 1955. 
AIR 1961 Bom 225 (227): 63 Bom LR 

125. 

(9) The Code does not in terms pro¬ 
vide for an application to set aside an 
ex parte order. It is only when a decree 
has been passed that an application to 
set aside such decree has been expressly 
provided for by the Code. AIR 1939 Mad 
385 (385). 
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Calcutta: Andaman and Nicobar Isl ands 

Renumber Rule 13 as Rule 13 (1) and add the following as sub-rule (2):-— 

(2) The defendant shall, for service on the opposite party, present along with his 
application under this rule either— 

(i) as many copies thereof on plain paper as there are opposite parties, or 

(ii) if the Court by reason of the length of the application or the number 

of the opposite parties or for any other sufficient reason grants pe rmis sion 
in this behalf, a like number of concise statements.” 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 20 of 1960, Ss. 7 and 17. 

Gujarat • | 

Renumber R. 13 as R. 13 (1) and add the following sub-rule to it:— 

“13 (2) The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply 
to applications made under this rule [17-8-1961]. 

Kerala: Laccadive, Mini coy and Amindivi Islands 


(1) Renumber Rule 13 as Rule 13 (1). 

(2) Delete the full-stop at the end of the existing proviso and add the words “after 
notice to them”. 

(3) After the existing proviso as amended add a further proviso as in Madras. 

(4) Add sub-rule (2) as in Madras [9-0-1965]; Reg. 8 of 1965, S. 3. 


Order 9, Rule 13 — Note 1 (contd.) 

(10) Order under Order 9, Rule 7 does 
not operate as res judicata in applica¬ 
tion under Order 9, Rule 13. AIR 1964 
SC 993 (1002): (1964) 5 SCR 946. 

(11) An application to set aside a de¬ 

cree in a summary suit is not regulated 
by Order 9, Rule 13 but by Order 37, 
Rule 4. AIR 1958 Bom 10 (12): ILR 

(1957) Bom 520 (DB). 

(12) Andhra Pradesh Industrial Dis¬ 

putes Rules (1958), Rule 26 does not em¬ 
power Labour Court to restore ex parte 
order under Order 9, Rule 13. (1967) 2 

Andh WR 97 (98): (1969) 1 Lab LJ 9. 

(13) Inherent power of courts not to 

override express provisions — Order 9 r 
Rule 7 and Order 9, Rule 13 between 
them exhaust the whole gamut of situa¬ 
tions that might arise during course of 
trial. AIR 1964 .SC 993 (1004): (1964) 5 

SCR 946 ** AIR 1962 All 590 (602): 1962 7 
All LJ 501 (DB). (Objection under S. 46, 
U. P. Zamindari Abolition and Land Re¬ 
form Act (1 of 1951) decided ex parte —• 
Restoration application under O. 9, R. 13 
barred — Inherent jurisdiction cannot be 
invoked.) ** AIR 1960 All 360 (361): 

1959 All LJ 818 (DB). (Independently of 
Order 9, Rule 13 Court is not entitled 
to set aside ex parte decree under its 
inherent powers.) 

[See also (1963) 67 Cal WN 935. (Ex 
parte order under Section 5 of Calcutta 
Thika Tenancy Act, can be set aside 
under inherent powers — Order 9, R. 13 
inapplicable.)] 

(14) Suit cannot be restored against 
defendants who have been exonerated. 
AIR 1960 Andh Pra 114 (114, 115). 

(15) Order 9, R. 13 can apply only to 
persons who are alive on the date where 


the effective orders were passed. It does 
not apply to cases where parties were 
dead at that date. AIR 1967 Ker 135 
(139): 1967 Ker LT 777. 

(16) Application for setting aside ex 

parte order under Section 24 of Bombay 
Act XXVIII of 1947 — Not maintainable 
under this provision as such order is not 
a decree. AIR 1967 Guj 101 (102, 103): 

(1966) 7 Guj LR 431 (DB) ♦* AIR 1961 
Raj 29 (30): ILR (1960) 10 Raj 169. (A 
consent decree passed upon a compro¬ 
mise entered into by the counsel of the 
defendant, cannot be set aside under O. 9, 
Rule 13 read with Section 151.) 

[See also AIR 1954 Madh Bha 81 (82): 
Madh BLJ 1954 HCR 147.] 

(17) Execution proceeding not being 

amenable to Order 9, Rule 13, remedy 
open to defendant under Order 9, R. 13 
is to invoke inherent jurisdiction under 
S. 151, AIR 1969 Pat 79 (81, 82) •• 

AIR 1969 Pat 79 (82) ** AIR 1968 Orissa 
140 (143): 34 Cut LT 560. (Conversion of 
application under Section 47 into one 
under Order 9. Rule 13 permissible — . 
Execution Court, held, did not lack in¬ 
herent jurisdiction.) 

(18) Neither party ready on earlier 
hearing dates — Joint petition for time 
to compromise, given by both parties — 
On date of such petition suit not even 
a year old — Refusal of time and ex 
parte hearing against defendant wrong. 
AIR 1969 Pat 98 (99) (DB). 

(19) The rule applies to proceedings 
before claims officer under Bihar Land 
Reforms Act. 1963 BLJR 315 (316). 

(20) Punjab Gram Panchayat Act (IV 
of 1953) (as amended in 1962), S. 13-G 
— Prescribed authority has jurisdiction 
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Madhya Pradesh 

(a) Renumber the existing rule as sub-rule (1). ' 

> (b) Substitute “there was sufficient cause for his tallure to appear” for “he was pre¬ 
vented by any sufficient cause from appearing" occurring in sub-rule (1) so renumbered. 

(c) Add the following as an additional proviso and explanation to sub-rule (1) :— 

"Provided also that no such decree shall be set aside merely on the ground ol 

irregularity in service of summons, if the Court is satisfied that the defendant knew, oi 

but for his wilful conduct would have known of the date of hearing in sufficient time 

to enable him to appear and answer the plaintiffs claim. 

• % 

Explanation.—Where'a summons has been served under Order 5 Rule 15, on an 
adult male member having an interest adverse to that of the defendant in the subject- 
matter of the suit, it shall not be deemed to have been duly served within the meaning 
of this sub-rule.” 

(d) Add the following as sub-rule (2): 

“(2) The provisions of Section 5 of the Indian Limitation Act, IX of 1908, shall 
apply to applications under sub-rule (1)” [16-9-1960]. 

Madras and Pondicherry 

(1) Renumber Rule 13 as Rule 13(1) [Dis. No. 621 of 1914] and insert the follow¬ 
ing as proviso to sub-rule (1) : 

“Provided further that no Court shall set aside a decree paseed ex parte merely 
on the ground that there has been an irregularity in the service of summons, if it be satis¬ 
fied that the defendant had notice of the date of hearing in sufficient time to appear and 
answer the plaintiff’s claim” [R. O. C- No. 1810 of 1926]. 

(2) Add the following as sub-rule (2) to Rule 13 : 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908 shall apply to 
applications under sub-rule (1)” [Dis. No. 621 of 1941]; Act 26 of 1968,’ S. 3 and Sch., 
JPt. II. 


Order 9, Rule 13 — Note 1 (contd.) 

under Section 13-G to set aside ex parte 
order in suitable cases. (1966) 68 Punj 
LR 312: ILR (1966) 2 Punj 571. 

(21) Setting aside ex parte decree pass¬ 
ed under Section 73 of Madras Village 
Courts Act (I of 1889) — Held, Court 
had . power to act under Rule — Court 
does not act as persona designata but as 
Court. (1968) 81 Mad LW 384. 

(22) Provisions of Order 9, Rule 13, 
C. P. C. cannot be applied to reference 
proceedings under Section 146 Cr. P. C. 
before a civil Court. AIR 1963 Mad 338 
(341): (1963) (2) Cri LJ 381: (1963) 1 Mad 
LJ 376 (DB). (Remarks to the contrary 
in AIR 1961 Mad 384 disapproved.) 

[But see AIR 1961 Mad 384 (385): 1961 
(2) Cri LJ 351: (1961) 1 Mad LJ 284.] 

(23) A restoration proceeding and an 
application for review are essentially 
different. In a review application the 
Court has to consider the propriety or 
otherwise varying or setting aside the 
judgment on merits. In restoration appli¬ 
cation the Court is concerned with a 
limited question whether the party was 
prevented by sufficient cause from 
attending the Court. A review application 
cannot be considered in a broader sense 
to include restoration application. AIR 


ILR (1963) Cut 


1964 Orissa 205 (209): 

723 (DB). 

(24) The Court has a discretion under 
Order 9, Rule 13 to grant application 
for setting aside the ex parte decree or 
to reject it. AIR 1961 Bom 254 (256)- 

U3^ 0m LR 48 ** 1966 ^ WR (HC) *** 

#1 . (25) The expression ex parte order in 
the Andhra Pradesh Buildings (Lease 
Rent and Eviction) Control Act and 
R “ : ‘I s thereunder include the order pass- 
S* b Y Ren t Controller or the Appel- 

e ,'Authority for defeult of appearance 
of the petitioner or the appellant as well 
as the respondent. AIR 1967 Andh Pra 1 

(3): (1966) 2 Andh WR 349 (FB) (AIR 
1964 Andhra 388 (389), OTORRULED.t 

rJ;* .7 e c ? 1 as * ed hy «*e Presidency 
°* Sn ?f l Causes. — (l) Section 37 

Act XV nf S1 1««9 V ^ SmaU Cause Courts 
Act, XV of 1882, does not apply to an 

ex parte decree and an application will 

consequently he under this rule to set 

*t aside. (1892) 17 Bom 507 (509) (DB) 

Lr 1*57 1967 B ° m 361 (366): 68' Bom 

^l ere , an application is made 
under this rule and is dismissed, an ap- 

a c f n . not be made under S. 38 
oi tnat Act for a new trial flQOSl q 
L Jour 199 (201) (DB) 11 3 Cal 
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Mysore 

Add the following further proviso to Rule 13 : 

Provided further that no such decree shall be set aside merely on title ground ol 
irregularity in the service of summons, if the Court is satisfied that the defendant knew 
the date of hearing in s uffi cient time to enable him to appear and answer the p l a int i ff s 
claim [30-3-1967]. 

Orissa < 

(1) (i) Renumber existing rule as sub-rule (1); 

(ii) for the words “he was prevented by any sufficient cause from appearing,” sub¬ 
stitute “there was sufficient cause for his failure to appear''; and 

(iii) Add the following to the existing sub-rule (1)—* 

“Provided further that no such decree shall be set aside merely on die ground of 
irregularity in service of summons if the Court is satisfied that the defendant knew of the 
date of hearing in sufficient time to enable him to appear and answer the plaintiffs 
claim. 


Explanation.—A summons served under O. 5, Rule 15 on an adult male member 
having an interest adverse to that of the defendant in the subject-matter of the suit s hal l 
not be deemed to have been duly served within the meaning of this rule”, 

(2) Add the following. as sub-rule (2) :— 

“The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to applica¬ 
tions under sub-rule (1)” [7-5-1954]. 

Punjab, Haryana and Chandigarh 

Renumber Rule 13 as Rule 13 (1) and add the following as sub-rule (2) namely:— 

“(2) The provisions of Section 5 of the Indian Limitation Act, 1908, shall apply to 
applications under sub-rule (1)“ [17-12-54]; Act 31 of 1966, Ss. 29 and 32. 


Order 9, Rule 13 (contd.) 

3. Decree passed by the Provincial 
Court of Small Causes. — (11 Section 17 
of the Provincial Small Cause Courts 
Act (IX of 1887) requires the deposit of 
decretal amount or the furnishing of 
security as a condition precedent to the 
entertaining of an application to set 
aside an ex parte decree. AIR 1956 Bho¬ 
pal 10 (11) ** AIR 1954 Madh B 147 
(148) ** (1950) 54 Cal WN (2 DR) 67 
(68) **AIR 1968 Pat 271 (274). 

[But see 1963 Ker LT 352. (Application 
for setting aside ex parte decree of Small 
Cause Court not accompanied by deposit 
.— Subsequent deposit within period of 
limitation validates application.)] 

(2) Where security is furnished within 

the period of limitation but on its being 
found to be insufficient the deficiency is 
made up after the expiry of limitaffon, 
the provisions of Section 17 of the Pro¬ 
vincial Small Cause Courts Act should 
be held to be complied with. AIR 1937 
Oudh 206 (207) ** AIR 1936 Oudh 407 
(409): 12 Luck 287. *■ 

(3) Application for permission to give 
security made within time and previous 
to the application under Order 9, R. . 13 

— Court passing order to give security, 
passed beyond time and ultimately dis¬ 
missing application under Order 9, R.. 13 
for not obtaining permission within time 

— As the delay was due to the action 
of the Court the application under O. 9, 
Rule 13 should not have been, dismissed 


— Inherent power under Section 151, 
C. P. C. should have been used to 
mitigate the hardship. AIR 1960 All 612 
(614): (1960) All LJ 678. 

(4) Even where the Small Cause Court 
by which an ex parte decree was passed 
has been abolished, the requirements 
under Section 17 as to deposit or secu¬ 
rity should be complied with in the case 
of an application to set aside the ex 
parte decree. AIR 1934 All 943 (944) ** 
AIR 1962 All 514 (515): 1962 All LJ 285. 

• t % ^ • 

(5) An order setting aside an ex parte 
decree of a Provincial Small Cause Court 
is one passed under the Code. AIR 1935 
Mad" 380 (381): 38 Mad 687 (FB). 

(6) A Small Cause Court can set aside 
an ex parte order passed against a 
garnishee in execution proceedings on 
sufficient grounds being shown for the 
garnishee’s absence. AIR 1957 Mad 353 
(354). 

(7) Application for setting aside ex 

parte decree together with security as 

required by Section 17, Provincial Small 
Cause Courts Act — Court setting aside 
the ex parte decree but decreeing the 
suit on merits — Execution of subse¬ 
quent decree against the surety — Surety 
not liable to satisfy subsequent decree. 
AIR 1968 Andh Pra 306 (307): (1967) 2 
Andh WR 15. 

(8) Application for setting aside ex 

parte decree passed by High Court in 
revision — Proviso to Section 17 (1) 

Provincial Small t Cause Courts Act .does 
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not apply. AIR 1966 Punj 364 (365): ILR 
(1966) 2 Punj 890. 

(9) Ex parte decree passed by Court 
of Small Causes Application to set 

aside ex parte decree dismissed —— Held 
order of dismissal was passed by Court 
not in its capacity as Court of Small 
Causes but as special Court exercising 
jurisdiction under Rent Act and appeal 
lay against • order under Section 29. 
(1967) 8 Guj LR 772: ILR (1967) Guj 
894. 

4. When a decree can be said to be 
ex parte. — (1) Where a suit is decided 
under Order 17, Rule 3 the decree is not 
ex parte so as to entitle’ the defendant 
to apply under this rule. AIR 1954 All 
222 (223) (DB) ** ILR (1953) 3 Raj 603 
(606) ** (1965) 31 Cut LT 871 (876, 

877): ILR (1966) Cut 51 ** AIR 1964 
Assam 144 (144): ILR (1964) 16 Assam 
579 ** 1962 Mys LJ (Sup) 553. (Principle 
for deciding whether dismissal of suit 
falls under Order 17, Rule 2 or O. 17, 
Rule 3 explained.) ** AIR 1961 Assam 
99 (100): ILR (1961) 13 Assam 463. . * 

(2) The decree referred to under this 
rule is clearly a decree passed either at 
the first hearing under Rule 6 of this 
Order or at an adjournment hearing 
under Order 17, Rule 2 read with O. 9. 
(1909) 2 Ind Cas 67 (68) (DB) (Cal) ** 
1956 Madh BLJ 399 (401) ** AIR 1952 
All 208 (209): ILR (1950) All 240 (DB) 
** AIR 1952 Mad 160 (161): ILR (1952) 
Mad 647 ** AIR 1967 Assam 14 (15): 

ILR (1964) 16 Assam 260 ** AIR 1967 
Orissa 14 (16): ILR (1965) Cut 846 •• 
AIR 1962 Mys 21 (21, 22): 39 Mys LJ 
533. (The proceedings in which the final 
decree is prepared are proceedings in a 
suit, thus attracting the provisions of 
not only Rule 13 of Order^O but also of 
Rule 2 of Order 17. AIR 1944 Nag 181, 
Foil.) , 

[See also 1966 All LJ 1078 (1079): 
1966 All WR (HC) 399. (Suit dismissed 
for default under Order 9, Rule 8 — 
This rule applies.) ** AIR 1964 Tripura 
60 (62) ** 1962 BLJR 695.] 

[See however 1954 All L Jour 368 
(370).] 


(3) Under Order 17, Rule 2 specific 
provision is made for the Court to pro¬ 
ceed under Order 9 and the aggrieved 
party is also entitled in such a case to 
the remedy provided for by this rule. 
AIR 1933 Nag 370 (372): 30 Nag LR 94 
** AIR 1936 All 619 (621) (DB) ** AIR 
1967 Andh Pra 152 (153): (1966) 1 Andh 
WR 340 ** AIR 1967 Assam 14 (16): 
ILR (1964) 16 Assam 260 ** AIR 1964 
J and X 63 (65): 1963 Kash LJ 242 (DB) 
** AIR 1962 All 549 (550). 

(4) A final decree passed in the ab¬ 
sence of the defendant is an ex parte 
decree within the meaning of this rule. 
AIR 1952 Nag 177 (180): ILR (1949) Nag 

®74 (DB) ** ilr (1946) 1 Cal 333 (335) 
(DB). * 


[But see AIR 1949 Pat 68 (68).] 

(5) The fact that the Court was wrong 

in law in passing a decree ex parte does 
not detract from the fact that the de¬ 
cree was in fact passed ex parte. AIR 
1952 All 198 (200) (DB). 

(6) A decree cannot be ex parte when 
there is evidence already on record and 
the Court goes into the merits before 
decreeing the suit. AIR 1916 Oudh 335 
(335, 336) ** AIR 1931 All 294 (301): 53 
All 612 (FB). 

[See 1963 All LJ 450 (455, 456) (DB) 
** (1963) 1 Mys LJ 544 (545, 546).] 

(7) The recitals on the record are not 

conclusive as to the character of the de¬ 
cree and the defendant is entitled to 
show that the decree is, as a matter of 
fact, ex parte. (1913) 20 Ind Cas 67 

(68) (DB) (Cal) ** AIR 1937 Pat 17 (18) 
(DB) ** (1897) 1 Cal WN cxxvii (cxxviii) 
(DB). . ; 

(8) In a suit brought against a com¬ 
munity under Order 1, Rule 8 the mem¬ 
bers of the community are represented 
in the suit through the persons named 
as parties to the suits and cannot be 
deemed to be absent even if they are 
not personally present when the suit is' 
decided in the presence of the represen¬ 
tatives and suit so decided on merits 
cannot be said to have been decided ex 
parte. 1957 All L Jour 720 (721). 

(9) Dismissal of application for de¬ 
fault of appearance — Not an ex parte 
order — Application for restoration of 
such application not maintainable —Mad¬ 
ras Buildings (Lease and Rent Con¬ 
trol) Rules (1951), R. 12 (3). ILR (1962) 
Mad 421. 


5. Remedies bn the case of an ex parte 
decree. — (1) An ex parte decree is 
only voidable. Unless and until it is an¬ 
nulled. it would have all the force of a 
valid decree. AIR 1954 Trav-Co 513 
(515): ILR (1954) Trav-Co 1269 (FB) 


• < -- —• > u^uiuji wHu m an gj 

parte decree has been passed has follow¬ 
ing courses open to him: 

(a) To apply under this rule to set 
aside the ex parte decree. AIR 
1946 Nag 393 (396): ILR (1946) 

Nag 586 ** AIR 1929 Cal 323 
(325): 56 Cal 21 (DB) ** AIR 1969 
Pat 78 (81) ** AIR 1965 Mys 300 
(302): (1965) 1 My s LJ 297 *♦ 

i961 Ker LJ 793 (793) (Validity 

of decree cannot be challenged in 
execution.) ♦* AIR I960 Rai 245 

4? 47): J 96 ? Rai LW 217 (DB). 

(d) lo apply for a review AIR lQ4fi 
■Nag 393 ^ 396): ILR (1946) Nag 

586 ** (1957) 61 Cal WN 949 

(950) ** AIR 1919 Mad 844 (844) 

** AIR 1969 Pal 79 (81) ** ion 

Ker LJ 793 (793). 901 

(c) To appeal from the decree AIR 
1946 Nag 393 (396): ILR(1946) 
Nag 686 ** AIR 1917 All 475 (476). 
39 All 143 (DB) ** (1878) 2 A» 
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67 (70, 71): 5 Ind App 283 (PC) ** 
AIR 1969 Pat 79 (81) ** AIR 1965 
Mys 300 (302): (1965) 1 Mys LJ 

297 ** 1961 Ker LJ 793 (793) ** 
AIR 1960 Raj 245 (247): 1960 Raj 
LW 217. 

(d) To file a revision in case of small 
cause suit, AIR 1935 Mad 196 (198). 

(e) To institute a suit on the ground 

of fraud. (1909) 1 Ind Cas 86 

(88) (DB) (Cal). 

(3) The remedy under this rule is not 
barred on account of the rejection by the 
Court of the • petitioner’s application to 
set aside an ex parte order under 
Order 9, Rule 7 and the refusal to hear 
the defendant. AIR 1948 Nag 362 (364): 
ILR (1948) Nag 252. 

(4) The fact that proper remedy far 
setting aside ex parte decree is by way 
of an application under this rule is no 
ground for dismissing defendant’s appeal 
from decree. ILR (1961) Mys 1096 (1098). 

6. Whether the remedies are concur, 
rent. — (1) The defendant may apply 
for a review without applying under this 
rule or even after an application under 
this rule has been rejected. (1912) 15 Ind 
Cas 554 (554) (DB) (Cal) « (1873) 20 

Suth WR 284 (284) (DB). 

(2) The fact that an application for 

a review is made at a time when an ap¬ 
plication under this rule would be barred 
by limitation is no ground for refusing 
a review. (1912) 15 Ind Cas 554 (554) 

(DB) (Cal) ** AIR 1920 Mad 633 (634) 
(DB); 

[But see (1912) 13 Ind Cas 318 (319) 
(Lah) ** AIR 1920 Lah 261 (262).] 

(3) Both remedies, appeal and appli¬ 

cation, for setting aside ex parte decree 
can be followed by the defendant. 1966 
MPLJ 507 (509): 1966 Jab LJ 820. 


7. Hearing of application pending ap¬ 
peal. — (1) The mere filing of an ap¬ 
peal does not take away the jurisdic¬ 

tion of the trial Court to entertain an 
application under this rule. In fact, such 
an application ought to be presented to 
the Court which passed the decree. AIR 
1921 Mad-568 (568, 569): 44 

(DB) ** AIR 1924 Lah 224 (225) 
(1911) 33 Cal 394 (404) (DB). 

(2) Where a decree is ex parte against 

some defendants and contested against 
the rest and the contesting defendants 
alone appeal without impleading the ex 
parte defendants as respondents the ap¬ 
plication bv the ex parte defendants 
ought to be made onlv to the trial 
Court. AIR 1921 Cal 248 (249): 48 Cal 

153 (DB) ** AIR 1918 Mad 665 (666) 

(DB). 

(3) Even if the ex parte defendants 
have been impleaded as pro forma res¬ 
pondents in appeal, the proper Court to 
which application ought to be made is 
the trial Court. AIR 1924 Al! 173 (17o) 
*♦ AIR 1922 Mad 33 (33, 34) (DB). 


8. Hearing of application after disposal 
of appeal. — (1) Where an Appellate 
Court gives a decision in appeal from 
an ex parte decree, the Court of first 
instance has no jurisdiction to entertain 
or dispose of an application to set aside 
the decree. The same principle will apply 
where an application in revision had 
been preferred against the decree and 
such application has been decided. AIR 
1954 Madh B 4 (5): ILR (1953) Madh B 
62 ** 1954 Ker L Tim 322 (322, 323) ,** 
AIR 1937 Nag 381 (382): ILR (1940) Nag 
496 (DB) ** AIR 1934 All 134 (136): 56 
All 608 ** AIR 1967 Bom 310 (311, 312): 
68 Bom LR 461 ** (1967) 71 Cal WN 
262 (269). (Case under Calcutta Thika 
Tenancy Act (2 of 1949). 

[But see AIR 1944 Mad 576 (576) ** 
AIR 1927 Mad 722 (723, 724) ** AIR 

1946 Pesh 7 (8) (DB).] 

(2) Where the appeal is dismissed for 
default, there is no decree of the Appel¬ 
late Court which can be said to super¬ 
sede the decree of the trial Court so as 
to prevent the defendant from applying 
to the trial Court. AIR 1945 All 352 
(354): ILR (1945) All 499 (DB). 

(3) When the ex parte defendants are 
not impleaded as parties to the appeal 
by other defendants, the decree of the 
Appellate Court does, not prevent them 
from applying to the trial Court under 
this rule. 1955 Ker L Tim 58 (58) ** AIR 
1917 All 281 (289): 39 All 13 (DB) ** 
AIR 1932 Cal 773 (774) (DB). 

(4) Where the ex parte decree declares 

the liability of two defendants separately 
and specifically and one of the defen¬ 
dants appeals against the decree, an ap¬ 
plication by the other defendant to set 
aside the ex parte decree may be made 
to the trial Court. AIR 1932 All 340 
(341): 54 All 423. , 

9. Suit to set aside an ex parte decree 
— Ex parte decree obtained by fraud. — 

(1) A suit will lie to set aside an ex 
parte decree on the ground of fraud. 
AIR 1955 Sau 28 (30) (DB) ** AIR 1954 
Ajmer 6 (1) (6) ** AIR 1964 SC 1889 
(1891, 1892): (1964) 7 SCR 760 ** AIR 

1962 Guj 10 (13, 14): (1961) 2 Guj LR 

509 ** AIR 1961 Pat 88 (90). 

(2) If the plaintiff suppresses the fact 

of a compromise effected and obtains 
an ex parte decree the decree can be set 
aside by a separate suit. ILR (1953) Mys 
468 (469) ** AIR 1914 Mad 158 (159) 

(DB). 

(3) The falsity of the claim on which 
the former suit was based will not in 
itself amount to fraud in obtaining the 
decree in such suit. AIR 1942 Pat 357 
(360) (DB) ** AIR 1937 Pat 384 (384). 

(4) Where non-service of summons in 
the previous suit has not by itself been 
found sufficient to prove fraud it is per¬ 
missible to go into the merits of the 
previous suit to see if there was a 
motive for wilful or fraudulent suppres- 
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sion of the notice or summons in order 
to obtain a decree based on a false 
claim. AIR 1955 Sau 28 (30) (DB) ** 
AIR 1940 Cal 489 (493): ILR (1940) 2 
Cal 477 (DB) ** AIR .1961 Pat 88 (90). 

[See also AIR 1967 All 221 (225): 1968 
All LJ 656 ** AIR 1959 Cal 776 (778): 
63 Cal WN 740 (DB).] 

(5) In a suit to set aside the ex parte 
decree oh the ground of fraud, the onus 
lies on the party suing to show that 
there was some fraud in relation to the 
proceedings of the Court.' AIR 1941 Cal 
215 (216): ILR (1940) 2 Cal 418 ** AIR 
1937 Pat 384 (384) ** AIR 1961 Orissa 
57 (61): (1962) 32 Com Cas 584. 

(6) A suit is maintainable notwith¬ 
standing the fact that it has not been 
preceded by an application under this 
rule or that an application was filed 
under this rule and proved iniructuous. 
AIR 1916 Cal 876 (878) (DB) ** AIR 1955 
Him Pra 63 (63) ** AIR 1924 Pat 241 
(242) (DB) ** ILR (1962) 1 All 77 (82): 
1962 All LJ 84. 

(7) Where the question raised in the 
suit has already been decided adversely 
to the applicant in an application under 
this rule, such decision will operate as res 
judicata. AIK 1953 Punj 118 (119): ILR 
(1953) Punj 609 (DB) ** AIR 1949 All 
198 (199): ILR (1949) All 320. 

(8) Where the only fraud alleged is 

bare non-service ot summons, no suit 
can succeed. AIR 1950 Pat 284 (285) 

(DB) ** AIR 1940 Cal 536 (537) ** AIR 
1962 Guj 10 (13, 14): (1961) 2 Guj LR 
509 ** AIR 1961 Orissa 73 (74) ** AIR 
1960 Cal 309 (311): ILR (1959) 2 Cal 
524 (DB). 

(9) Where the whole suit is attacked 

on the ground of fraud and the incident 
of improper or defective service is relied 
on as one indicium of fraud, the suit 
will lie. AIR 1949 All 198 (200): ILR 

(1949) All 320 ** AIR 1957 Cal 242 (243) 
(DB) ** (1902) 29 Cal 395 (400): 29 Ind 
App 99 (PC). 

(10) A fraudulent suppression in the 
matter of service of the summons can 
afford a sufficient ground for setting 
aside the ex parte decree. AIR 1942 Oudh 
217 (219): 17 Luck 341 ** (1910) 37 Cal 
197 (203) (DB). 

(11) The mere fact that the ex parte 
decree has been procured by false or 
perjured evidence is no ground for 
setting it aside. Something more should 
be proved in support of the allegation of 
fraud. AIR 1955 Sau 28 (29, 30) (DB) ** 
AIR 1919 Mad 1044 (1046): 41 Mad 743 
(FB). ((1906) 29 Mad 179, Overruled.) ** 
AIR 1962 Guj 10 (13, 14): (1961) 2 Guj 
LR 509. (The fraud must be actually 
positive amounting to an intentional con¬ 
trivance to keep the parties and the 
Court in ignorance of the real facts and 
obtaining a decree by such a contriv¬ 
ance.) 


[See also AIR 1965 Guj 145 (147): 

(1964) 5 Guj LR 1009 (DB).] 

(12) The question whether the original 
suit itself is revived alter the ex parte 
decree in that suit has been set aside in 
a subsequent suit,, depends on the issues 
and the actual decision in the later suifc 
AIR 1955 Assam 231 (234): ILR (1955) 7 
Assam 215 (DB) ** AIR 1948 Pat 33 
(35) ** AIR 1931 Pat 204 (205): 10 Pat 
516 (FB) ** AIR 1962 Guj 10 (13, 14): 
(1961) 2 Guj LR 509 . 

10. Application to be made to the 
Court which passed the decree. — (1) 
The rule requires an application by the 
defendant, for an order to set aside the 
decree. AIR 1936 Oudh 50 (51): 11 Luck 
519 (DB). 

(2) Where, by reason of territorial 
readjustment, the Court itself becomes 
dill'erent the defendant is not debarred 
from applying to the Court which is 
seised of the matter. AIR 1922 Mad 10 
(12): 40 Mad 1 (DB) ** AIR 1964 Mad 
463 (465): 77 Mad LW 245. 

(3) It has been held that an applica¬ 
tion should be made only to the trial 
Court even alter disposal of the appeal 
against the ex parte decree. AIR 1927 
Mad 722 (723, 724). 

(4) An omission on the part of the 
applicant to sign and verily his appli¬ 
cation to set aside an ex parte decree is 
merely a technical defect and cannot 
defeat the ends of justice. AIR 1950 Mys 
70 (72): ILR (1951) Mys 126 (DB). 

11. Fresh vakalatnama, if necessary. — 

(1) A pleader who had duly appeared in 
the suit is not obliged to file a fresh 
vakalatnama for the purpose of an appli¬ 
cation under this rule. AIR 1944 All 238 
(239): ILR (1944) All 592 * AIR 1941 Rang 
314 (315): 1941 Rang LR 254. 

(2) When a suit is decreed ex parte 
upon counsel’s declaration of no instruc¬ 
tions, the same counsel cannot present an 
application under this rule without filing 
a fresh vakalatnama. AIR 1951 Mad 686 

( 2 ) ( 686 ). 

(3) Vakalatnama accompanying peti¬ 
tion to set aside ex parte decree, initially 
signed by persons not legally authorised 
to sign — Validation by signature of de¬ 
fendant himself at later stage permissible 
— Defect is onlv formal. AIR 1960 Cal 
61 (62): 63 Cal WN 832 (DB). (AIR 1953 
Bom 28, Foil.) 

12. Who can apply to set aside. — (1) 

Any one of several defendants against 
whom the decree is ex parte can apply. 
(1904) 8 Cal WN 621 (625) (DB). ** (1967) 
2 An WR 250 (252, 253): (1907) 2 Andh 
LT 341. 

(2) Where the real question is whether 
the plaintiff or the contesting defendants 
are really entitled to the claim in suit 
and an ex parte decree is passed, the 
contesting defendants are competent to 
applv under this rule. AIR 1934 All 163 
(164): 56 All 578 (DB). 
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(3) A person who is not a party though 
he may be interested in the suit is not 
entitled to apply under this rule. AIR 1926 
Cal 1015 (1015) (DB). 

[See however AIR 1952 Pat 72 (73).] 

[But see AIR 1955 Nag 238 (239): ILR 
(1955) Nag 509 (DB).] 

(4) A person against whom the suit is 
dismissed cannot apply. (1911) 11 Ind Cas 
141 (142) (All) ** AIR 1927 Mad 227 (228). 

(5) Under O. 9, R. 13, only a defen¬ 
dant can apply. A minor or for the mat¬ 
ter of that a person of unsound mind, 
not properly represented in a suit and 
against whom an ex parte decree has been 
passed cannot be regarded as a defendant 
at all and in consequence he cannot ap¬ 
ply under O. 9. R. 13, Civil P. C., to set 
aside an ex parte decree. AIR 1957 Madh 
B 10 (10, 11). 

(6) Mortgage suit — Ex parte final 
decree — Subsequent sale of property by 
judgment-debtor — Judgment-debtor can 
apply because he is bound to make good 
title to vendee. AIR 1959 All 251 (253): 
1958 All LJ 688. 

(7) Where an ex parte decree is passed 
in pending suit against a company the 
only person competent to make applica¬ 
tion to set aside the decree after there has 
been appointment of provisional liquida¬ 
tor is such person and not the company. 
AIR 1962 Cal 192 (194): 65 Cal WN 1060. 

(8) Application by legal representative 
of deceased defendant is competent. 1962 
BLJR 695 (697). 

13. Application by the legal representa¬ 
tive oif the defendant. —(1) When a defen¬ 
dant dies after an ex parte decree is 
made against him, his legal representative 
can apply under this rule to set it aside. 
AIR 1954 Mys 32 (32): ILR (1953) Mys 
544 ** AIR 1923 All 30 (30) (DB). 

[But see (1905) 28 Mad 361 (362) (DB) 
** (1899) 21 All 274 (276) (DB).] 

14. Grounds for setting aside an ex 
parte decree. —(1) In an application under 
this rule, the Court has to satisfy itself 
(a) whether the summons has not been 
duly served or (b) whether the applicant 
has been prevented by sufficient cause 
from appearing and if either of these 
conditions is satisfied, the Court is bound 
to set aside the ex parte decree. AIR 1954 
Sau 84 (84) ** AIR 1935 All 565 (566) ** 
(1947) 51 Cal WN 189 (195) (DB) ** AIR 
1961 Bom 225 (226): 63 Bom LR 125. (A 
finding that prima facie the applicant has 
failed to prove sufficient cause for her 
absence, will not justify dismissal of her 
application for setting aside the ex parte 
decree.) 

(2) Where one or other of the conditions 
in the rule is not satisfied the Court has 
no jurisdiction to grant the application 
for any other reason. AIR 1954 Ajmer 6 
(1) (6) ** AIR 1952 Assam 190 (191) ** 

AIR 1931 All 294 (296): 53 All 612 (FB) ** 
AIR 1961 Assam 47 (47, 48) (DB) ** 1961 
Ker LT 522 (524). (Court cannot allow it 


under inherent jurisdiction.) 

(3) The Court should decide upon evi¬ 

dence or proper affidavits and come to a 
definite finding as to the facts alleged in 
the application. AIR 1925 Mad 1264 (1265) 
** AIR 1957 Andh Pra 519 (520) ** (1913) 
21 Ind Ca s 457 (457) (Mad) ** AIR 1926 
Oudh 118 (119) ** AIR 1920 Pat 621 (622) 
** (1963) 2 Mys LJ 482 (485). (Applica¬ 

tion under O. 9, R. 13 not accompanied 
by affidavit — But applicant giving evi¬ 
dence on oath regarding allegations 
in application — Court is not justi¬ 
fied in disbelieving allegations by rea¬ 
son of absence of affidavit.) ** (1961) 
1 Andh WR 212 (217): 1961 Andh 

LT 473 (DB). (Application under 

Order 9, Rule 13 — "Sufficient cause" 
— Affidavit is evidence.) ** 1961 Jab LJ 
1239. (It is always a matter depending on 
the nature of the illness whether a certi¬ 
ficate of a prior date should be sufficient 
to prove the continuance of illness till the 
date of hearing on which the default in 
appearance was committed.) 

(4) Close holiday — Defendant absent 
—Court passing ex parte decree — Order 
of trial Court should be vacated in in¬ 
terest of justice. AIR 1959 All 505 (508): 
1959 All LJ 306 (DB). 

(5) Defendant in appeal against ex 
parte decree can urge that he was prevent¬ 
ed from appearing by sufficient cause. 
(1964) 68 Cal WN 1064 (1071) (DB) ** 
AIR 1963 All 361 (362). 

(6) Ex parte decree on Original Side 
—Name of wrong solicitor given in Pros¬ 
pective Warning and Peremptory lists — 
Non-appearance by solicitor — Not suffi¬ 
cient ground for passing ex parte decree. 
AIR 1963 Cal 100 (104). 

(7) Ex parte decree — Order setting 
aside — Grounds not appearing in order 
or poceedings — Order not valid. AIR 1962 
J and K 14 (15). 

(8) Ex parte decree liable to be set aside 
when resulting from erroneous order strik¬ 
ing out the defence under O. 11, R. 21. 
AIR 1968 All 119 (124) (DB). 

(9) Where a party is negligent he can¬ 
not be said to have had sufficient cause 
for non-appearance. 1966 All WR (HC) 
137 (138). 

(10) Court diary showing date original¬ 
ly fixed as 10-3-1965 but subsequently 
changed to 10-2-1965 — Case taken up for 
hearing on 10-2-1965 — Time petition 
filed by defendant rejected and ex parte 
decree passed on 10-2-1965. Held on 
facts and the circumstances of the case 
that lower Court had committed error 
of law. AIR 1968 Pat 271 (274). 

(11) Setting aside ex parte decree — 
Application for — Applicant contending 
that he was suffering from typhoid and 
there was sufficient cause for his absence 
on date of trial — Medical certificate, 
however, disclosing that he was suffering 
from chronic malaria during that period. 

Held, applicant being not in a position 
to attend Court on that day, though 
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there was discrepancy with regard to 
nature of fever. Court ought to have ex¬ 
ercised discretion in favour of applicant 
and set aside ex parte decree. (1968) 2 
Andh LT 272. 

(12) Ex parte hearing — Neither party 
ready on earlier hearing dates — Joint 
petition for time to compromise, given by 
both parties — On date of such petition 
suit not even a year old — Refusal of 
time and ex parte hearing against defen¬ 
dant wrong. AIR 1969 Pat 98 (99) (DB). 
(AIR 1925 Pat 634 and AIR 1929 Pat 609 
Foil.) 

(13) Voluntary retirement from a suit 
by the defendant after his adjournment 
petition has been rejected by the Court 
cannot equate to a sufficient cause as 
preventing him from appearing in Court. 
(1960) 2 Orissa JD 389 (391): ILR (1960) 
Cut 591. 

(14) Restoration petition — Sufficient 
cause for non-appearance on date fixed 
made out — Rejection on ground of pre¬ 
vious negligence — Not proper. (1960) 2 
Orissa JD 389 (390): ILR (1960) Cut 591. 

(15) See also the undermentioned cases 

for sufficient cause. AIR 1969 Orissa 
77 (78): 35 Cut LT 46. • (That a woman 
defendant gave birth to a child 6 days 
before or after date of hearing was suffi¬ 
cient cause for her absence in Court.) ** 
AIR 1968 Bom 387 (388): 70 Bom LR 253 
** AIR 1968 Bom 57 (59):69 Bom LR 121. 
(Sufficient cause is not different from 
good cause.) ** (1967) 2 Andh WR 250 
(252): (1967) 2 Andh LT 341. (Failure of 
counsel to inform date of hearing to 
party — Constitutes sufficient cause.) ** 
AIR 1967 Bom 361 (362, 363): 68 Bom LR 
857. (Tenant hence can be held to have 
been absent on the date of hearing be¬ 
cause he was unaware of it and his ab¬ 
sence therefore can be said to be for good 
and sufficient reason.) ** AIR 1967 Orissa 
14 (16, 17): 32 Cut LT 228. (Orissa 
amendment — Non-availability of 
their advocate for conducting their 
case — Defendants had sufficient cause 
for their failure to appear.) ** AIR 1967 
Orissa 14 (16, 17): ILR (1965) Cut 846 

(851) ** AIR 1962 Madh Pra 211 (211): 
1962 MPLJ 192 (DB) ** AIR 1961 Andh 
Pra 128 (129): 1960 Andh LT 480. (Coun¬ 
sel engaged in another Court — Held 

sufficient cause — Affidavit of counsel not 
necessary.) ** (1961) 1 Andh WR 212 

(216): 1961 Andh LT 473 (DB). (No 

notice to respondent — He could not 
engage counsel also as he fell seriously 
ih — Case of sufficient cause.) ** AIR 
1961 Cal 534 (536, 537): 65 Cal WN 535. 
(Want of knowledge of date of hearing 
is sufficient cause.) ** AIR 1959 Cal 173 
(174): 62 Cal WN 503 (DB). (Sudden 

illness of lawver is ‘sufficient cause’.) 

** AIR 1959 Pat 342 (343) (DB). 

(Illness of witnesses and Documents to be 
produced filed already in other Courts —■ 
Sufficient cause.) 


15. Summons not duly served.—(1) The 

onus of proving that the summons has not 
been duly served is upon the applicant 
claiming the benefit of this rule. AIR 1953 
Trav-Co 101 (101, 102) ** AIR 1924 Pat 
446 (447): 3 Pat 236 (DB) ** AIR 1928 
Nag 80 (80): 22 Nag LR 166 ** (1963) 29 
Cut LT 607 (609): ILR (1963) Cut 864. 

(2) The Court must decide the matter 
upon enquiry and upon evidence. (1911) 
9 Ind Cas 31 (32) (DB) (All) ** AIR 1923 
Mad 27 (28). 

(3) A summons cannot be said tq be 
duly served if it is a misleading document 
having no relevance to the real proceed¬ 
ing which is contemplated - and having no 
reference to the. order ultimately passed. 
AIR 1924 All 818 (823): 46 All 864 (DB). 

(4) Where the summons is served, not 
upon the defendant but on his brother, or 
where the service is by registered post and 
the defendant denies receipt of the same, 
or where there is a failure to follow the 
procedure laid down in CX 5, R. 17 or 
where, in the , case of a substituted service, 
there is nothing on record to show that 
the provisions of O. 5, Rr. 19 and 20 were 
complied with or. where the defendant is 
not served in sufficient time to enable him 
to appear and defend the Court is justifi¬ 
ed in setting aside the ex parte decree. 
AIR 1957 Andh Pra 1 (2, 4): ILR (1956) 
Andhra 250 (FB) ** AIR 1957 All 805 
(808) ** AIR 1957 All 76 (76, 77) (DB) ** 
(1911) 9 Ind Cas 763 (763) (DB) (Mad) ** 
1956-2 Mad L Jour 86 (86) ** AIR 1954 
Trav-Co 513 (514): ILR (1954) Trav-Co 
1269 (FB) 1961 Ker LT 378 (379): (1961) 
1 Ker LR 522. (Summons not served in 
sufficient time — Amounts to 'sufficient 
cause' within O. 9, Rule 13) ** (1960) 2 
Orissa JD 306 (307): ILR (1960) Cut 522. 
(Summons intended for pardanashin lady 
tendered to a male member of family 
who was separate — Service of summons 
held invalid and is good ground for 
setting aside ex parte decree.) 

(5) Where the summons has not been 
duly served the fact that the defendant 
knew of the suit will be no ground for not 
restoring the suit. AIR 1916 Cal 181 (184): 
43 Cal 447 (SB) ** AIR 1954 Assam 223 
(224) (DB) ** AIR 1962 Orissa 15 (16). 

(6) If there has been no due service of 
summons, the defendant is not to blame 
and unless he acquiesces the order under 
O. 9, R. 13 should be unconditional. AIR 
1960 Madh Pra 234 (235): 1960 MPLJ 
773 (DB). 

(7) Service on the defendant for a day 
on which there was curfew order and 
persons were prevented from going to 
Court is not due service. AIR 1957 All 76 
(77). 

(8) Service of summons bv registered 

post without justification — Summons re¬ 
fused by defendant — Summons not duly 
served. AIR 1960 Madh Pra 378 (380) * 

1960 MPLJ 1074. 

(9) Order 5, R. 10, Proviso (Punjab) — 
Subsequent service by registered post — 
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Not one duly served. AIR 1959 Punj 467 
(468): 60 Punj LR 374. 

(10) Summons not returned unserved — 
Recourse to substituted method of service 
is not open — No' ex parte decree can be 
passed against defendant. 1965 Cur LJ 
709. 

(11) A summons cannot be regarded as 
duly served unless it is accompanied by 
a copy of the plaint. AIR 1959 Puni 467 
(468): 60 Pun LJ 374. 

(12) Appearence of defendant at hear¬ 
ing of pauper application — After the re¬ 
gistration of the suit defendant is entitled 
to service of summons under O. 5, R. 1 — 
Non service of summons and ex parte 
decree passed — The decree passed ex 
parte must be set aside under O. 9, R. 13. 
AIR 1960 Cal 538 (539). 

(13) Summons served and defendant 
remaining present on date of hearing — 
Matter remaining pending for two years 
— Case taken for hearing without fresh 
summons — Ex parte decree — It can¬ 
not be served that summons was not duly 
served within the meaning of Art. 164 
Limitation Act. AIR 1961 Assam 80 (80). 

(14) When the date mentioned in the 

summons for hearing of the parties hap¬ 
pens to be a holiday and no fresh notice is 
issued to the defendant who consequently 
remains absent on the next date of hear¬ 
ing the Court cannot pass an ex parte 
decree against the deft, and if passed is 
liable to be set aside. ILR (1962) 2 Punj 
880 (885, 886). (1957 Pat LR 99, Ap¬ 

proved.) ** AIR ’1964 Madh Pra 261 
(262). • 

(15) Substituted service ordered — Ex 
parte decree passed — Application under 
Order 9, Rule 13 not alleging failure to 
fulfil conditions under Order 5, R. 20 

(1) nor denying knowledge of suit claim 
•— Substituted service is effectual. AIR 
1969 Pat 112 (113) (DB). 

(16) Service by post to a person living 
outside the jurisdiction of Court but 
within India, is valid — Substituted ser¬ 
vice by publication in newspapers has 
the same effect as personal service — 
Return of summons with an endorsement 
of refusal by addressee, is prima facie 
proof of service. 1967 Ker LT 322: 1967 
Ker LJ 651. 


16. Minor defendant. — (1) The mere 
fact that the guardian did not appear or 
that the court guardian failed to appear 
owing to want of instructions, or that 
there are mere irregularities in the mat¬ 
ter of the appointment of a guardian, is 
not a sufficient ground for setting aside 
the ex parte decree. AIR 1936 Mad 961 
(962) (DB) ** AIR 1935 Mad 435 (436): 
38 Mad 1045 (DB) ** (1912) 15 Ind Cas 
904 (904) (All) ** AIR 1926 All 545 
(545): 49 All 123 (FB). 


(2) Where the guardian has wrongfully 
or negligently allowed a claim against a 


minor to be decreed ex parte, the decree 
can be set aside under this rule. AIR 
1955 Trav-Co 166 (166, 167): ILR (1955) 
Trav-Co 325 (DB) ** AIR 1946 Nag 393 
(396): ILR (1946) Nag 586 ** AIR 1935 
Mad 435 (436): 58 Mad 1045 (DB) ** 

(1966) 1 Mad LJ 293 (295): 79 Mad LW 
85 ** (1965) 1 Mad LJ 277 (277, 278): 
77 Mad LW 477. 

(3) It is open to the minor to impeach 

an ex parte decree got against him by 
a separate suit in cases where ^he can 
show that the guardian has been guilty 
of fraud or gross negligence' and if his 
interest were prejudiced thereby. AIR 
1918 Nag 187 (191) *♦ (1900) 24 Bom 

547^(552). (DB) ** AIR 1931 Mad 6 (7) 

(4) Dismissal of application by min or 
under Order 9, Rule 13 no bar - to fresh 
suit by minor to set aside ex parte de¬ 
cree. 1964 Jab LJ 388 (394). 

17. “Upon such terms as to costs.'* etc. 

“— (1) The Court has a wide discretion 
in imposing such terms on the applicant 
as it thinks fit before setting aside the 
ex parte decree. AIR 1953 Mad 464 (465) 
** ILR (1954) Bom 371 (374) ** 1956 

Mad WN 385 (1) (385) *• AIR 1952 Mad 
160 (161): ILR (1952) Mad 547. 

(2) Where on an application for 

setting aside an ex parte decree the 
Court passes an order that the decree 
will be set aside on condition ..that the 
petitioner should 1 deposit in Court the 
costs awarded by the decree within a 
certain time and in default the petition 
is to stand dismissed and the petitioner 
commits default in payment of the costs 
within the prescribed time, the' Court- 
has no power thereafter to extend tb*' 
time under Section- 148. The period pres-, 
cribed under the section can be extended 
only during the currency of the previous 
order. AIR 1957 Andh Pra 780 (781): 

ILR (1956) Andhra 109 (DB) ** AIR 
1965 Cal 354 (355) ** AIR 1961 Bom 254 
(257): 63 Bom LR 48. 

(3) The Court ought not to impose 

very onerous terms on the applicant. ILR 
(1954) Bom 371 (374) ** AIR 1933 All 

601 (602) (DB). 

(4) The Court has no power to order, 

pending the trial of an application under 
this rule, that the applicant should depo¬ 
sit the costs of the suit or furnish secu¬ 
rity for the decree amount and dismiss 
the application for failure to comply 
with such order. AIR 1944 All 236 (237): 
ILR (1944) All 504 (DB) ** AIR 1958 
Raj 237 (238): ILR (1958) 8 Rai 295 

(DB) ** AIR 1940 Mad 585 (585) (DB/. 

18. Proviso to the rule. — (1) In a 
suit for specific performance of a con¬ 
tract for sale, the decree is not of such 
a nature that it must be set aside against 
all the defendants. ILR (1953) 3 Raj 
422 (425) (DB). 

[See AIR 1960 Bom 485 (487): 62 

Bom LR 722. (An ex parte decree for 
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money passed against defendants 2 and 
3 of a partnership for breach of a con¬ 
tract is not of such a nature that it can¬ 
not be set aside as against one defendant 
only.)! 

(2) Where the decree is -of such a 
nature that it cannot be set aside only 
against the defendant applying under this 
rule it inay be set aside wholly against 
all the defendants including those who 
have hot applied or even those against 
whom a decree has been passed on the 
merits. AIR 1954 Assam 183 (185): ILR 
(1954) 6 Assam 303 (FB) ** AIR 1957 
Her 37 (37, 38) ** 1958 All L Jour 367 
(371, 372) (DB) ** AIR 1950 Kutch 18 
(19) ** AIR 1959 All 251 (253): 1958 All 
LJ 688. 

(3) The right to set aside an ex parte 
decree is conferred expressly only upon 
the party who applies to set aside the 
decree. There is no right whatever in the 
party who has not applied to set aside 
the decree to have it set aside. AIR 1952 
Bom 446 (447) (DB) ** AIR 1961 Raj 
281 (283): 1961 Rai LW 343 ** (1960) 2 
Andh WR 160: 1960 Andh LT 476. (AIR 
1952 Bom 446 and (1908) 18 MLJ 543: 
ILR 31 Mad 454, Rel. on.) 

(4) The following are some of the 
classes of cases in which the decree can¬ 
not be set aside only as against the defen¬ 
dant applying without setting it aside as 
against the other defendants also. 

(a) Where the decree is joint and in¬ 
divisible. AIR 1954 Assam 183 
(185): ILR (1954) Assam 303 (FB) 
** AIR 1927 Mad 550 (550). 

(b) Where the decree proceeds on a 

ground common to all the defen. 
dants. (1871) 15 Suth WR 371 

(371) (DB) ** AIR 1917 Lah 194 
(195). 

fc) Where it is necessary that the 
whole decree should be re-opened 
in the interests of iustice. (1907) 
5 Cal L Jour 202 (203) (DB) ** 

(1911) 33 All 264 (271): 38 Ind 
App 37 (PC). 

(d) When the suit will result in two 
inconsistent decrees if the ex parte 
decree be not set aside against the 
other defendants also. (1902) 24 
All 383 (388) (FB) ** AIR 1936 
Lah 243 (243). 

(e) Suit against mother and her illegi¬ 
timate minor son for nullification 
of parenthood and cancellation 
of maintenance allowance to him 
— Ex parte decree against both 
held to be nullity as against the 
minor — Causes of action against 
mother and her son being inter¬ 
twined, decree against mother also 
is liable to be set aside. AIR 1969 
Orissa 52 (53). 

(5) Where a suit is dismissed against 
defendant A and an ex parte decree is 
passed against defendant B, the Court 
has no jurisdiction to set aside the dis¬ 


missal in favour of A on the application 
of B to set aside the decree. AIR 1954 
Assam 183 (185, 188): ILR (1954) 6 

Assam 303 (FB) ** AIR 1954 Nag 125 
(126) ** AIR 1927 Sind 245 (246) (DB) 
»* (1903) 18 Ind Cas 327 (327) (Lah). 

[But see AIR 1934 All 1051 (1051, 

1052) ** AIR 1924 Pat 771 (772) (DB).] 

(6) Several defendants — Decree in 
favour of some— Ex parte against others 
— Setting aside of ex parte decree — 
Proviso will not apply. AIR 1969 Orissa 
77 (79): 35 Cut LT 46. ’ 

19. Effect of setting aside the ex parte 
decree. — (1) The effect of setting aside 
an ex parte decree is to restore the par¬ 
ties to the position they previously occu¬ 
pied and the Court should proceed to 
decide the suit as it stood before the 
decree. AIR " 1953 . Trav-Co 426 (427) 

(DB) ** AIR 1951 Aimer 78 (1) (78). 

(2) The trial of the suit should com¬ 
mence de novo as against the persons in 
whose favour the decree was set aside 
and the ' evidence that had been 
taken in the ex parte proceedings should 
not be used against them. AIR 1957 Cal 
170 (171) ** AIR 1951 Ajmer 78 (1) (78) 
** (1912) 16 Ind Cas 96 (97) (Mad) ** 
AIR 1962 All 381 (382): 1962 All LJ 305 
(DB). 

[But see AIR 1956 Mad 633 (634) 

(DB).] 

(3) Where on failure to pay adiourn- 
ment costs, the defence is struck off and 
an ex parte decree is passed, on setting 
aside the ex parte decree the order strik¬ 
ing off the defence should also be set 
aside. AIR 1956 Bom 245 (245). 

(4) Any attachment that has been 

issued or any sale that has taken place 
in pursuance of the ex parte decree be¬ 
comes null and void and the Court can 
also order restitution. (1906) 29 Mad 175 
(1.76) (DB) ** AIR" 1953 Trav-Co 426 
(427) (DB) ** AIR 1917 Cal 564 (565) 

(DB). 

(5) The Question as to whether, when 
an ex parte decree is set aside, by a de¬ 
cree in a subsequent suit the original 
suit in which that decree was obtained 
is revived or not depends upon the plead¬ 
ings, the issues and the actual decision 
in the subsequent suit. AIR 1957 Mad 
512 (513) ** AIR 1964 Raj 71 (72): 1963 
Rai LW 302. 

(6) Decree set aside under Order 9, 

Rule 13 — Decree at least varied — 
Restitution under Section 144 maintain¬ 
able. (1966) 70 Cal WN 1027 (1030, 

1031). 

(7) When an appeal in revision against 
an order rejecting an application under 
Order 9. Rule 13 is finally decided 
against the applicant the ex parte de¬ 
cree is revived and limitation for appli¬ 
cation for execution of the ex parte de¬ 
cree starts from such date. (1965) 31 Cut 
LT 627 (631). 
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20. Ex parte decree against a firm. — 

(1) This rule is applicable to ex parte 
decree against firms also. AIR 1942 Sind 
99 (100): ILR (1942) Kar 220 (DR). 

(2) An ex parte decree passed- against 
a firm after it has been served in the 
manner contemplated by Order 30 can¬ 
not be set aside on the application of a 
partner who alleges that he has not 
been duly served. ILR (1955) Madh B 
345 (346) (DB) ** AIR 1&24 Bom 366 
(367): 47 Bom 778 (DB) ** AIR 1960 
Mys 205 (206): 37 Mys LJ 967. (Ex 
parte decree against firm after notice to 
firm — Application to set aside by part¬ 
ner — Not maintainable.) 

(3) Where the partner who is served 
under Order 30 is absent owing to un¬ 
avoidable causes and ex parte decree is 
passed against the firm, he can apply 
under this rule for setting aside the de¬ 
cree. AIR 1942 Sind 99 (100): ILR (1942) 
Kar 220 (DB). 


(4) Where the applicant denies that he 
is a partner of the firm along with other 
defendants, the Court can enquire into 
the matter and set aside the decree. AIR 
1942 Sind 97 (98): ILR (1942) Kar 218 

(DB) ** (1910) 8 Ind Cas 448 (449) 

(DB) (Low Bur.) 


21. Appeal. — (1) No appeal lies from 
an order setting aside ex parte decree. 
AIR 1954 Assam 168 (169): ILR (1953) 5 
Assam 290 (DB) ** ILR (1954) Bom 371 
(373) ** (1878) 1 All 748 (750) (FB) ** 
AIR 1962 Bom 241 (243): 63 Bom LR 

947 (FB). (Setting aside ex parte decree 
under Order 9, Rule 13 is not judgment 
within meaning of Letters Patent, (Bom.), 
Cl. 15.) 

(2) Where, on the failure of the appli¬ 

cant to comply with certain terms, it is 
ordered that the petition will stand dis¬ 
missed, it is only the final order passed 
on failure to fulfil the conditions imposed 
that is appealable. AIR 1953 Mad 360 
(361, 362) ** AIR 1927 Bom 1 (3): 
51 Bom 67 (FB). (Overruling AIR 1926 

Bom 353: 50 Bom 326.) 

[But see AIR 1914 All 336 (337) (DB).] 

(3) Order rejecting the application to 

set aside ex parte decree is appealable 
under Order 43, Rule 1, Clause (d) whe¬ 
ther the rejection is on the nujnts or on 
default. 1954 All WR (HC) 368 (369) ** 
AIR 1948 Mad 416 (418) ** AIR 1954 

Assam 1 <7, 9): ILR ( 1953 ) 5 Assam 538 
(FB) ** AIR 1952 Assam 75 (76) * AIK 

1960 Orissa 176 (177): ILR d 9 W Out 41 

** AIR 1959 Pat 121 (124): 19o8 BLJR 

783. 

(4) Order 43 does not provide for ap¬ 
peal from order dismissing for default 
application for restoration of application 
under Order 9, Rule 13 and hence no 
anneal lies from order of dismissal. AIR 

1961 All 561 (563). 

( 5 ) The fact that a final decree has 
been passed in the case is no ground for 


refusing to entertain an appeal from an 
order rejecting an application to set 
aside an ex parte preliminary decree. AIR 
1928 Cal 720 (721) (DB). 

[But see AIR r 1925 Cal 790 t’(791) 
(DB).] 

(6) Suit for recovery of money , on 
basis of loan dismissed against defen¬ 
dants 1 and 2 but decreed ex parte 
against defendant 3 — Restoration pro¬ 
ceedings by defendant 3 — Defendants 1 
and 2 impleaded — Restoration disallow¬ 
ed — Appeal — Defendants 1 and 2 not 
impleaded —- Appeal must fail on ground 
that there was likelihood of inconsistent 
findings in same suit. (1961) 27 Cut LT 
331 (339). 

(7) In appeal against ex parte decree 
defendant can show from the records 
error, defect or irregularity affecting the 
decision. 1966 MPLJ 507 (511): 1966 Jab 
LJ 820 (DB). 

(8) According to the practice of the 
Madras High Court there is jurisdiction 
in the Court to grant, in proper cases, 
stay of execution of decree pending an 
appeal against the order refusing to set 
aside an ex parte decree. (1960) 2 Mad 
LJ 11 (12): 72 Mad LW 806. 

22. Revision. — (1) An order setting 
aside an ex parte decree not being ap¬ 
pealable a revision will lie therefrom if 
the conditions of Section 115 of the Code 
are satisfied. AIR 1948 Sind 33 (33): ILR 
(1947) Kar 73 ** 1950 Bur LR (HC) 100 
(104) ** AIR 1961 All 96 (97). (No clear 
finding as to sufficient cause — Material 
irregularity within Section 115 (c).) 

(2) Where the order of the lower 

Court is passed in defiance of the provi¬ 
sions of this rule a revision will lie. AIR 
1931 All 294 (302): 63 All 612 (FB) *» 

AIR 1958 Pat 27 (29) (DB) ** AIR 1958 
Raj 237 (238): ILR (1958) 8 Raj 295 

(DB). 

[But see 1951 Mad WN 785 (786).] 

(3) The High Court will not interfere 
with a finding of fact as to sufficient 
cause or otherwise or interfere with any 
of the conditions imposed by the Court 
in the exercise of its discretion. AIR 
1953 J and K 11 (11): 11 J and KLR 101 
** AIR 1951 Kutch 69 (70) ** 1957 All 
WR (HC) 189 (191) ** AIR 1926 All 142 
(143): 48 All 199 (DB) ** AIR 1966 
Orissa 41 (42): 31 Cut LT 1092 ** AIR 
1966 Orissa 24 (26): 31 Cut LT 769 ** 
AIR 1964 Bom 38 (39): 65 Bom LR 584 
** AIR 1961 Madh Pra 169 (171): 1961 
MPLJ 1124. 

[See however ILR (1954) Bom 371 
(376).] 

(4) Application for setting aside ex 
parte decree time barred — Trial Court 
entertaining application and restoring 
suit — This was exercise of jurisdiction 
not vested — High Court could set it 
aside in revision. AIR 1966 Orissa 59(60): 

31 Cut LT 1011. . . 

(5) Order refusing to set aside ex parte 
decree — Appellate District Court 
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R. 14. No decree to be set aside without notice to opposite party.—No 
decree shall be set aside on any such application as aforesaid unless notice thereof 
has been served on the opposite party. 

[1882, 1887, S. 109.] 

HIGH COURT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta. 

Calcutta: Andaman and Nicobar Islands. 

Cancel the word “thereoF* and substitute therefor the following words:— 

“together with a copy thereof” (or concise statement as the case may be).” (3-2- 

1933.) 
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Court not coming to independent finding 
after discussing evidence — Amounts to 
failure to exercise jurisdiction. ILR (1963) 
Cut 351 (352, 353). 

(6) Application dismissed— Time spent 
in such proceedings cannot be deducted 
in computing time prescribed for appeal 
against the decree. ILR (1961) 11 Raj 
365. 

(7) Application under Order 9, Rule 13 
dismissed — Recall of dismissal order 
followed by order allowing application 
— Revision against order allowing appli¬ 
cation — High Court can interfere even 
with the earlier orders since the last 
order allowing application is the result 
of earlier ones. AIR 1967 Pat 399 (400) 

23. Limitation. — (1) Application under 
this rule made prior to commencement 
of new Limitation Act (1963) — Provi¬ 
sions of new Act cannot be made appli¬ 
cable to such application. 1966 All LJ 
640 (641): 1966 All WR (HC) 700 (DB). 

(2) Application to set aside such order 

under Order 9, Rule 13 read with Sec¬ 
tion 141, Civil P. C. — Not governed by 
Article 164, Limitation Act (1908) but 
residuary clause in Article 181. AIR 1966 
All 105 (107). (Ex parte order passed 
under Section 25 Guardians and Wards 
Act.) ** AIR 1968 Orissa 207 (208): 34 

Cut LT 472. (Limitation runs from date 
when suit is decreed ex parte and not 
from when such decree is signed.) ** 

1963 Cal LJ 192 ** 1963 BLJR 484 (486) 
** AIR 1962 All 690 (601, 602): 1962 All 
LJ 501 (DB) ** AIR 1961 Assam 80 (80). 

(3) No proper service on defendant — 
Ex parte decree — Application to set it 
aside — Application is proper if filed 
within period calculated from time of 
knowledge of decree. 1961 Ker LT 876 
(877) ** 1965 Cur LJ 709 (Punj) ** AIR 

1964 Madh Pra 261 (262) ** 1963 BLJR 
484 (486) ** AIR 1962 All 590 (601, 602): 
1962 All LJ 501. 

(4) Application for setting aside ex 
parte decree — Filed more than 30 days 
from the date of the decree — Conten¬ 
tion that it was within 30 days from 
the knowledge of the decree — Held, it 
is not necessary for the Courts to find 
out the actual date of the knowledge of 
the petitioner when they find, as a fact 
the date asserted by thd petitioner is 
wrong. AIR 1969 Pat 246 (248) 


(5) Setting aside of ex parte decree 
after its executing had become time- 
barred — Passing of second decree —■ 
Time for execution will begin to run from 
second decree as it gets altered by the 
decree being set aside under Order 9, 
Rule 13. 1962 Ker LT 715 (718) ** AIR 
1963 Orissa 102 (103, 104): (1962) 4 
Orissa JD 288. 

(6) Setting aside ex parte decree — 
Application for, barred by limitation — 
Application allowed as ‘special case* — 
Order held illegal. 

Held, it could not be done as a matter 
of judicial generosity in any ‘special 
case.’ and that the application should 
have been dismissed as barred by/ limi¬ 
tation. 1961 Ker LT 18 (19): 1960 Ker 
LJ 1430. 

(7) Applicant under Order 9, Rule 13 
can invoke benefit of Section 18, Limi¬ 
tation Act only if he proves fraud. 1960 
Raj LW 606 (609). 

(8) Title suit decreed ex parte against 
5 out of 12 defendants on 21-12-1961 — 
Application by five defendants under 

Order 9, Rule 13 filed on 17-8-1965 _ 

Case of defendants one and indivisible __ 

Three of defendants could only be fixed 
with knowledge of decree beyond 30 
days — Application held not barred 
y“d« r Article 123. AIR 1969 Orissa 196 

(9) Ex parte preliminary decree in 

foreclosure suit passed on 9-4-1963 _ 

Application for setting aside ex parte de¬ 
cree filed by defendant on 15-4-1965 _ 

Application dismissed by trial court and 
first appellate court — Revision — Ques¬ 
tion whether summons was not duly 
served on him — Essentially this is ques- 
Uon of fact and does not relate to 
domain of jurisdiction and is not to be 
ordinarily interfered with — Court fail- 
mg to bestow attention on crucial factors 
m evidence lending some probability to 
defence version — Order of appellate 
court set aside — Case remanded for 

rehearing of appeal. AIR 1969 Orissa 183 
(184). 

ORDER 9, RULE 14 

1. Notice to opposite party. _ ( 1 ) 

The rule is imperative that no * ex parte 
decree can be set aside without notice 
to the opposite party so as to give him 
an opportunity to be heard. AIR 1920 
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HIGH COURT AMENDMENTS 

Rule 15 \ 

(Bombay: Dadra and Nagar Havelia) . > > ■ 

Add the following as Rule 15:—■ 

15. Application of the provisions of this Order to Appeals.—In the application of 
this order to appeals, so far as may be, the word ‘plaintiff* shall be held to include an 
appellant, the word ‘defendant,' respondent, and the word ‘suit,' an appeal. (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Gujarat 

Same as that of Bombay (17-3-1961). 

Mysore 


Add the following as Rule 15:— ‘ 

“15. The provisions of Section 5 of the limitation Act, 1963, shall apply to an 
application made under sub-rule (1) of Rule 9 or Rule 13. (30-3-1907.) 


ORDER X 

EXAMINATION OF PARTIES BY THE COURT 
R. 1. Ascertainment whether allegations in pleadings are admitted or denied.— 
At the first hearing of the suit the Court shall ascertain from each party or his 
pleader whether he admits or denies such allegations of fact as are made in the 
plaint or written statement (if any) of the opposite party, and as are not expressly 
or by necessary implication admitted or denied by the party against whom they 
are made. The Court shall record such admissions and denials. 

[1882, S.117; 1877, S. 114.] 


Order 9, Rule 14 — Note 1 (contd.) 

Oudh 220 (220): 23 Oudh Cas 104 *• 

('34) AIR 1934 Pat 396 (397) ** (1967) 

All WR (HC) 700 (701). (Order setting 
aside ex parte decree — Notice not 
served on opposite party — Order liable 
to be set aside.) 

(2) A mere oral notice given to a 

pleader who appeared in execution pro¬ 
ceedings in connection with the same 
decree but who was different from the 
pleader who appeared in the suit or a 
service on plaintiff's pleader in the ab¬ 
sence of any order of the Court, or a 
service on plaintiff’s chela is not - suffi¬ 
cient. (1913) 19 Ind Cas 241 (242) (Mad) 
** (1921) 63 Ind Ca s 47 (48) (DB) (Pat) 
** AIR 1920 Oudh 220 (220): 23 Oudh 

Cas 104. 

(3) The words “opposite party” do not 
include a Court auction-purchaser or an 
attaching decree-holder who has attached 
the ex Darte decree or a co-defendant m 
a call (1899) 26 Cal 267 (270) (DB) ** 
AIR 1936 All 410 (410) (DB) ** 

7 Ind Cas 66 (66) (DB) (Mad) ** AIR 
1955 Trav-Co 113 (114): ILR (1954) Trav- 

Co 1151 (DB). 

ORDER 10, RULE 1 

1 ‘‘Shall ascertain.” — (1) The powers 
vested in Civil Courts by this order are 
mainly intended to draw by viva voce 
examination, the real pomts in contro¬ 
versy between the parties and thus pre¬ 
vent the real matter in dispute remaining 
undecided or left out of consideration. 
AIR 1952 All 355 (356): ILR (1951) 2 All 


215 ** Madh BLJ 1954 HCR 1698 (1699) 
** AIR 1924 Nag 191 (195). 

(2) The provisions of this rule are 

peremptory and permitting parties to file 
a series of written statements against 
each other is not justified. AIR 1922 
Oudh 178 (188, 189) (DB) ** (1896) 9 

CPLR 11 (11) ** AIR 1929 Bom 413 
(413). 

(3) An examination under this rule is 

not necessary or proper where the plead¬ 
ings on record are complete and clear 
AIR 1941 Sind 41 (45): ILR (1941) Kar 
146 (DB) ** (1926) 92 Ind Cas 1006 

(1007) (Lah). - .v 

(4) It is the duty of the parties them¬ 
selves to come to Court with a clear 
case and it is not for the _ Courts to 
make out a case for the plaintiff. 1954 
Raj LW 673 (675). 

(5) It is not essential that the party 
must be present in order to answer ques¬ 
tions under this rule. ILR (1956) 6 Raj 
921 (924) (DB). 

(6) Where in a suit for redemption, 
the mortgagors suppressed the fact of 
sale in favour of the mortgagee, ana 
even after the mortgagee put forward a 
case of sale, the mortgagors did not 
choose to put in further pleadings it was 
held that it was bounden duty of tnal 
Court to have examined parties. ILn 
(1957) 7 Raj 101 (104). 

2. Effect of statement by party or his 
pleader. — (1) The party or his pleader 
can properly refuse to make admissions 
about matters not directly involved m 
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R. 2. Oral examination of party or companion of party. —-At the first hearing 
of the suit, or at any subsequent hearing, any party appearing in person or present 
in Court, or any person able to answer any material questions relating to the suit 
by whom such party or his pleader is accompanied, may be examined orally by 
the Court; and the Court may, if it thinks fit, put in the course of such exami¬ 
nation questions suggested by either party. 

[1882, S. 118; 1877, Ss. 118, 119; 1859, S. 125.] 

R. 3. Substance of examination to be written.—The substance of the exami¬ 
nation shall be reduced to writing by the Judge, and shall form part of the 
record. 

[1882 and 1877, S. 119; 1859, S. 125.] 


Order 10, Rule 1 — Note 2 (contd.) 

the suit especially when the questions 
are put at the suggestion of the opposite 
party. AIR 1930 Lah 229 (230). 

(2) The Court must record the ad¬ 
missions or denials made under this rule 
but cannot act upon the answer record¬ 
ed and pass final judgment in the suit 
without framing issues in the case. AIR 
1922 Oudh 178 (188, 189) (DB) ♦* 1905 
All WN 170 (170) (DB) ** (1882) 10 Ind 
App 74 (79) (PC). 

(3) Where all defendants confess judg¬ 
ment, Court may record their joint state¬ 
ment and pass a decree on admission, 
AIR 1934 Lah 540 (541). 

(4) The statement under O. 10, Rule 1 
made by a party under this rule are 
conclusive against him. Such a statement 
is in the same position as written plead. 
Ings of the parties. AIR 1968 All 259 
(260, 261): ILR (1967) 2 All 547 « 
(1966) 7 Guj LR 1123. 

(5) When no written statement is filed 
bv defendant, no question of his exa¬ 
mination under Order 10. Rule 1 really 
arises and hence if a document unduly 
stamped ip admitted in that examination 
it cannot be said that there was judicial 
determination of the matter of its ad¬ 
missibility. AIR 1967 Him Pra 29 (30). 

(6) Admissions in the statement under 
Order 10, Rule 1, though conclusive for 
the purpose of the case cannot replace 
other pleas taken in the written state¬ 
ment. 1966 Raj LW 580: ILR (1967) 17 
Raj 517. 


ORDER 10, RULE 2 

1. Oral examination. — (l) Ob feet of 
the examination under this rule is to 
ascertain the matters in dispute and not 
evidence. AIR 1926 All 411 (412) 

LJ B 722* 1965 AH WR (HC) 352: 1965 AU 

. &) It is not intended to be a substi¬ 
tute for a regular examination on oath 
oT ♦ • supersede the ordinary procedure 
l! na ' » s Prescribed in Order 18. AIR 

id? ?aio? 7 /^1°v 8) (DB) ** AIR 1926 

( 176 , 41 177) 412 DB) AIR 1931 PC 175 


[See also Madh BLJ 1954 HCR 1698 
(1699) ** AIR 1962 All 447 (449).] 

(3) Where appellant who was exa¬ 
mined in the trial Court was recalled 
and examined by the appellate Court 
without recording reasons for his exa¬ 
mination acted in violation of Rules 27 
and 29 of Order 41 and the procedure 
followed was highly irregular. There was 
no justification for the procedure adopted 
by the appellate Court. AIR 1967 Ker 83 
(84): 1966 Ker LT 291. (AIR 1951 SC 

193 and AIR 1931 PC 175 and AIR 1946 
Mad 203, Rel. on.) 


(4) The powers under this rule can be 

used by Small Cause Court to obtain 
full and further particulars in a compli¬ 
cated case. (’56) AIR 1956 Bhopal 9 
(10). _ 

(5) This rule does not contemplate the 
examination of a party's pleader. AIR 

Ig 4 * Sind 41 (45): I ^ R < 1941 ) Kar 146 
(DB). 

(6) Party cannot be allowed to de¬ 
viate from his pleadings — Admission 
made by party under Order 10, Rule 2 
is conclusive against him. AIR 1962 All 

AAA ( A A/] a 


(7) Appellate Court cannot explain 
away by surmises or conjectures state¬ 
ments made under Order 10, Rule 2 and 
recorded under Order 10, Rul# 3, unless 

Srieo 3 (267) r prOQf ° f error ’ AIR 1965 

(8) Statements under the rule are not 
conclusive against those who make them 

AIR19 68 All 259 (260, 261): ILR (1967) 
* All 547. 

(9) Prior to framing of issues personal 
attendance of party for examination 
under Order 10, Rules 2 and 4 cannot be 
ordered. AIR 1965 J and K 60 (61)- 1964 
Kash LJ 390. (Case under J and K Agri¬ 
culturist Relief Act (1 of 1<J83 SMT), Se<% 
tion 8.) 


ORDER 10, RULE 3 — NOTE I 

(1) Appellate Court cannot explain 
away by surmises or conjectures state¬ 
ment made under Order 10, Rule 2 and 
recorded under Order 10, Rule 3 unless 

Ali r 266 ( 267 ) Pr °° f ° f err ° r * AIR 1965 
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-v ** Consequence of refusal or inability of pleader to answer.—<1) Where 
t^e pleader of any party who appears by a pleader or any such person accompany¬ 
ing a pleader as is referred to in Rule 2, refuses or is unable to answer any mate¬ 
rial question relating to the suit which the Court is of opinion that the party whom 
e represents ought to answer, and is likely to be able to answer if interrogated in 
person, the Court may postpone the hearing of the suit to a future day and direct 
that such party shall appear in person on such day. % 

(2) If such party fails without lawful excuse to appear in person on the day 
so appointed, the Court may pronounce judgment against him or make such or de r 
m relation to the suit as it thinks fit. 

[1882 and 18ZZ, S. 120; 1859, S. 127; See O. 5, R. 3 .lp t ■ *1 


ORDER 10, RULE 4 — SYNOPSIS 

1. Scope; 

2. Order for personal appearance, 

3. Effect of non-attendance, 

4. Effect of dismissal. 

5. Appeal and revision, 

1. Scope. — ( 1 ) The rule enables the 

Court to get obscure points cleared up 
by obtaining information from either of 
the parties, and also, if possible, to get 
admissions so as to narrow down ' the 
issues. (1903) 5 Bom LR 687 (688) (DB) 
** AIR 1933 All 517 (519) (DB). 

2. Order for personal appearance. — 

(1) This rule is a penal provision and 
its terms have to be strictly complied 
with. ILR (1956) 6 Raj 921 (925) (DB). 

(2) An order under this rule can be 

passed only where the Court finds that 
there is a material question relating to 
the suit that has to be answered and 
the pleader refuses or is unable to 
answer it. ILR (1956) 6 Rai 921 (926) 

(DB) ** AIR 1918 Oudh 429 (429): 21 

Oudh Cas 252 (DB) ** AIR, 1965 J and 
K 60 (61): 1964 Kash LJ 390. 

(3) The border should be specific and 
sufficiently explicit and must state the 
reasons therefor. (1872) 17 Suth WR 141 
(142) (DB) ** (1909) 2 Ind Cas 463 
(464) (All). 

(4) Prior to framing of issues personal 
attendance of party for examination 
under Order 10, Rules 2 and 4 cannot 
be ordered. AIR 1965 J and K 60 (61): 
1964 Kash LJ 390. 

(5) Order under Clause (2) of Rule 4 
can be made only on failure of party to 
attend in pursuance of order made in 
circumstances mentioned in Cl. (1) of 
Rule 4. 1961 Jab LJ 387: ILR (1961) 
Madh Pra 164. 

3. Effect of non-attendance. — (1) 

This rule is a self-contained one appli¬ 
cable to all cases and where a judgment 
is pronounced against a party for failure 
to attend as directed, the order must be 


* 


taken to have been made only under 
this rule, and not under Order 9. AIR 
1921 Mad 417 (418) (DB). 

[See also AIR 1932 All 595 (596) 

(DB).] 

. [But see AIR 1917 All 136 (136) 

(DB). (Order is under Order 9 though 

purported to have been passed under 

this Rule.)] 

(2) Non-appearance of plaintiff on 
date fixed for issue or for examination 
entails dismissal of the suit in the same 
manner as on any other ground due to 
failure of the plaintiff to be present at 
the trial. AIR 1968 Orissa 225 (226): 34- 
Cut LT 1389. 

» ■ CM' 

(3) A person exempted under the 
Code from appearance in Court has a 
lawful excuse for not appearing, r (1863) 
Marsh 627. 

4. Effect of dismissal. — (1] A dis¬ 

missal of a suit under this rule operates 
as res judicata in the 1 subsequent suit on 
the same subject-matter. (1911) 11 Ind 

Cas 986 (986) (DB) (Bom). 

(2) A dismissal of a suit for redemp¬ 
tion under this rule does not bar a sub¬ 
sequent suit for redemption of the same 
mortgage. AIR 1929 Bom 116 (119). 

5. Appeal and revision. — (1) An ap¬ 
peal lies • from an order pronouncing 
judgment under sub-rule (2) of this rule 
under Order 43. Rule 1, Clause (e). 1957 
All WR (HC) 73 (74). 

(2) An order striking off the defence 

of one of the defendants for his failure 
to appear in person when ultimately the 
Court passed a final order decreeing the 
suit against all the defendants is not 
open to appeal. AIR 1917 All 300 (300): 
39 All 450 (DB). . f •, 

(3) An order striking out the written 
statement of the defendant who is b 
contumacious party does not fall within 
the purview of the words “case decided 
under Section 115, Civil P. C. and is not 
revisable. 1957 All WR (HC) 73 (74, 75). 
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ORDER XI 

DISCOVERY AND INSPECTION 
[See S. 30.] 

R. 1 . Discovery by interrogatories.—In any suit the plaintiff or defendant 
by leave of the Court may deliver interrogatories in writing for the examination of 
the opposite parties or any one or more of such parties, and such interrogatories 
when delivered shall have a note at the foot thereof stating which of such interro¬ 
gatories each of such persons is required to answer: Provided that no party shall 
deliver more than one set of interrogatories to the same party without an order for 
that purpose: Provided also that interrogatories which do not relate to any matters 
in question in the suit shall be deemed irrelevant, notwithstanding that they might 
be admissible on the oral cross-examination of witness. P 

[1882, S. 121; R.S.C., O. 31, R. 1.] • 


ORDER 11, RULE 1 — SYNOPSIS 

1. Scope of the rule as to interroga¬ 

tories. 

2. Interrogatories and pleadings. 

3. Interrogatories and cross-examina¬ 

tion. 

4. Interrogatories as to evidence or 

witnesses. 

5. Interrogatories on questions of law, 

ft. Opposite parties. 

7. Leave of Court. 

8. Impleading party for discovery* 

0. Probate proceedings. 

10. Land acquisition and other proceed¬ 
ings. 

1. Scope of the rule as to interroga¬ 

tories. — (1) The main object of in¬ 
terrogatories is to save expense by 
enabling a party to obtain from his op¬ 
ponent information as to facts material 
to the questions in dispute between them, 
and to obtain admissions of any facts 
which he has to prove on any issue 
which is raised between them. AIR 1952 
Nag 135 (137): ILR (1952) Nag 650 (DB) 
** AIR 1921 Mad 381 (382) (DB) ** AIR 
1960 Cal 536 (537, 538): ILR (1961) 1 

Cal 6 ** (1969) 39 Com Cas 23: (1969) 1 
Com LJ 38 (All). 

(2) As a general rule, interrogatories 
will be allowed whenever the answers to 
them will serve either to maintain the 
case of the party administering them or 
to destroy the case of the adversary. AIR 
1952 Nag 135 (137): ILR (1952) Nag 650 
(DB). 

(3) Interrogatories can be administered 
even for discovering the nature of the 
opponent’s case. AIR 1914 Cal 767 (767): 
41 Cal 6. 

2. Interrogatories and pleadings. — (1) 

A party is entitled to interrogate his 
opponent with a view to ascertain what 
case he has to meet and the facts relied 
on, and to limit the generality of the 
pleadings and find out what is really in 
issue. AIR 1934 Nag 181 (182). 

(2) The interrogatories are not, like 
pleadings, confined to the material facts 
on which the parties intend to rely. 

(Vol. 3.] 3 A. M. 23 


Either party may interrogate as to any 
link in the chain of evidence necessary to 
support his own case. AIR 1952 Nag 36 
(39). 

(3) Where in a suit on a promissory 
note, the defendant pleads want of con¬ 
sideration, the onus of proof lies on him 
and he cannot escape from the onus of 
proof without laying any evidentiary 
basis by seeking to get admissions from 
the plaintiffs by interrogatories. AIR 1933 
Mad 298 (299). 

(4) Where evidence sought to be 
adduced by interrogatories is not ad¬ 
missible under Sections 92 and 126, Evi¬ 
dence Act and as being opposed to par¬ 
ties own pleading. Court acts without 
jurisdiction in issuing commission foi 
examination on interrogatories of a 
counsel in Pakistan. AIR 1963 Puni 27 
(28). 


ana cross-cxamlna- 
tton. — (l) Interrogatories which are 
really in the nature of cross-examination, 
such as questions put only to test the 
credibility of the party interrogated, will 

?. 0t A b in a !n°^ e< k (1912) 37 Bom 347 (351) 
1 ,??. 7 ° # nssa , 19 < 22 ’ 2 3): 31 Cut 
LT 294. (Dispute relating to plaintiff’s 
income directly in issue — Interroga¬ 
tories directed to get information and 
admission from plaintiff regarding busi¬ 
ness, income of firm and quantum of his 
interest therein — Interrogatories cannot 
be said to be fishing, hence must be 
allowed.) 

(2) A party is not bound to answer 
the interrogatories which are likely to 
lead into an incrimination of himself in 
^ criminal offence. AIR I960 Mad 184 
(185): (1960) 1 Mad LJ 401 (DB). 


4. Interrogatories as to evidence or 

witnesses. — ( 1 ) Interrogatories as to the 
evidence which a party intends to ad- 
duce in support of his case, or the con¬ 
tents of his brief or as to the names of 

. w * tn . esses are not Permissible. AIR 
1933 Cal 151 (153) (DB) ** AIR 1917 

Cal 658 (658) (DB) ** (1963) 2 Lab LJ 
147 (149): (1963) 6 FacLR 202 (CaT) 

!?x rOC f e ^ ,n * s under Sections 10 and 11 
(o) of Industrial Disputes Act.) 
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. , R * 2 * Par ticular interrogatories to be submitted.—On an application for leave 

driver interrogatories, the particular interrogatories proposed to be delivered 

u ii i Sl ^ bmitted to Court. In deciding upon such application, the Court 
snail take into account any offer, which may be made by the party sought to be 
interrogated to deliver particulars, or to make admissions, or to produce documents 
relating to the matters in question, or any of them; and leave shall be given as to 
such only of the interrogatories submitted as the Court shall consider necessary 
either for disposing fairly of the suit or for saving costs. 

[R.S.C., O. 31, R. 2.] 


Order 11 Rule 1 — Note 4 fcontd.) 

(2) Where in a suit for damages, the 

defendant wanted the plaintiff to “state 
how your estimate of damages to the 
amount of Rs. 13,000 mentioned in the 
8th paragraph of the plaint is arrived at,” 
it was held that the plaintiff was not 
bound to answer it. (1887) 14 Cal 703 

(706). 

(3) Consignor in suit for damages against 
railway can have recourse to provisions 
as to discovery and interrogatories to 
prove his case. AIR 1968 Madh Pra 199 
(201, 202): 1968 MPLJ 338 (DB). 

[See also 1964 All WR (HC) 41. (Inter¬ 
rogatories served on railway — Answers 
vague — Adverse inference may be 
drawn.)] 

5. Interrogatories on Questions of law.— 

(1) Interrogatories must be as to Questions 
of fact and must not ask for conclusions 
of law, inferences of facts, or construc¬ 
tion of documents. (1896) 23 Cal 117 (123). 

6. Opposite parties. —(1) Where A and 
B are co-defendants in a suit but B col¬ 
ludes with the plaintiff, he may be re¬ 
garded as a “party opposite” to A and the 
latter can, therefore, deliver interrogato¬ 
ries to B. (1899) 17 Bom 384 (388). 

(2) Where a co-defendant colludes with 

the plaintiff he cannot be regarded as a 
party opposite to the plaintiff and the 
latter cannot, therefore, deliver interroga¬ 
tories to him. AIR 1921 Mad 381 (381) 

(DB). 

(3) No interrogatories can be served on 
an ex parte defendant. AIR 1921 Mad 381 
(381, 382) (DB). 

7. Leave of Court.— (1) It is the duty 

of the Court to determine whether the 
applicant should be allowed to interrogate 
the other side, but not to determine at 
that stage what Questions the party inter¬ 
rogated should be compelled to answer. 
(1880) 5 Cal 707 (709). 

(2) An order granting leave to deliver 
interrogatories is not an order to answer 
interrogatories, that party may have good 
grounds for refusing to answer them or 
some of them. AIR 1947 All 343 (344): 
ILR (1947) All 389 ** (1891) 18 Cal 420 
(421) (FB) ** AIR 1926 All 553 (553). 

(3) A partv has a right to come into 
Court and ask that the order be recon¬ 
sidered, and, if found to have been wrong, 
be set aside. (1K80) 5 Cal 707 (710). 

[See (1964) 6 Orissa JD 53. (Munsiff not 
applying his mind to facts in pleadings. 


point at issue and relevancy of interro¬ 
gatories — Munsif commits material irre¬ 
gularity.)] , f 

(4) Where interrogatories relate to mat¬ 
ters in suit, application under rule cannot 
be rejected. (1964) 6 Orissa JD 53 (55, 56). 
(Suit on mortgage bond.) 

[See also AIR 1963 Pat <235 (241, 242, 
243): ILR 45 Pat 215 (DB). (Election peti¬ 
tion — Interrogatories asking whether 
opposite party had certain subsisting con¬ 
tracts with State Government — Tribunal 
held was not justified in refusing leave.)] 

(5) Before interrogatories, could be 
ordered it is also incumbent upon the 
election tribunal functioning as a judicial 
authority to apply, its mind and see the 
effect, import and significance of the in¬ 
terrogatories that are sought to be ad¬ 
ministered. AIR 1960 Mad 184 (185) : 
(1960) *1 Mad LJ 401 (DB). 

8. Impleading party for discovery. — 

(1) A person should not be made a party 
to an action merely for the purpose of 
getting discovery, however important the 
discovery might prove to be. (1893) 17 

Bom 341 (348): 20 Ind App 1 (PC) ** 

(1886) 10 Bom 167 (170). , 

9. Probate proceedings. — (1) This Order 
applies to probate proceedings. The 
Judge can direct an executor on delivery 
of interrogatories to make a full discovery 
of the assets of the deceased. Strictest 
relevancy may not be required and the 
Judge has got power to exclude anyth¬ 
ing which is offensive or improper. AIR 
1916 Cal 953 (954) : 43 Cal 300. 

10. Land acquisition and other pro¬ 
ceedings. —(1) This Order applies to pro¬ 
ceedings under the Land Acquisition Act, 
1894, by virtue of Section 53 of that Act. 
(1910) 38 Cal 230 (250) (DB). 

(2) The rule applies to proceedings 
under Section 36 (6)(a)(ii) of the Bengal 
Money-Lenders Act of 1940. AIR 1941 
Cal 537 (538) (DB). 

Order 11, Rule 2 — Note 1 

(1) The Court under this rule has no 
power to settle the interrogatories but to 
state merely what interrogatories should 
be administered. AIR 1916 Cal 953 (954): 
43 Cal 300 (DB). 

(2) Leave should be given as to such 
only of the interrogatories as the Court 
considers necessary either for disposing 
fairly of the suit or for saving costs. AIR 
1934 Nag 181 (182). 
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R. 3. Costs of interrogatories.—In adjusting the costs of the suit inquiry 
shall at the instance of any party be made into the propriety of exhibiting such 
interrogatories, and if it is the opinion of the taxing officer or of the Court, either 
with or without an application for inquiry, that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the costs occasioned 
by the said interrogatories and the answers thereto shall be paid in any event by 
the party in fault. 

- [1882, S. 123; R. S. C. O. 31, R. 3.] 

R. 4. Form of interrogatories. —Interrogatories shall be in Form No. 2 in 
Appendix C, with such variations as circumstances may require. 

[R.S.C., O. 31, R. 4.] 

R. 5. Corporations.—Where any party to a suit is a corporation or a body 
of persons, whether incorporated or not, empowered by law to sue or be sued, 
whether in its own name or in the name of any officer or other person any oppo¬ 
site party may apply for an order allowing him to deliver interrogatories to any 
member or officer of such corporation or body, and an order may be made ac¬ 
cordingly. 

[1882, S. 124; R.S.C., O. 31, R. 5.] 

R. 6. Objections to interrogatories by answer.—Any objection to answering 
any interrogatory on the ground that it is scandalous or irrelevant or not exhibited 
bona fide for the puipose of this suit, or that the matters inquired into are not 
sufficiently material at that stage, or on any other ground, may be taken in the 
affidavit in answer. 


[188 2 and 1877, S. 125; R. S. C., O. 

Order 11 Rule 2 — Note 1 (contd.) 

[See AIR 1961 Tripura 23 (25). (Suit 
based on lease — Question relating to title 
of property not material to suit.)] 

(3) An order disallowing interrogatories 
is a “case decided” and is open to revi¬ 
sion. AIR 1934 Nag 181 (182). 

[But see AIR 1920 Sind 1 (5): 14 Sind 
LR 28 (DB)**AIR 1961 Tripura 23 (24). 
(Court in revision will not go into details 
of interrogatories.)] 

ORDER 11, RULE 6 — SYNOPSIS 

1. Scope. 

2. “Not sufficiently material at that 

stage.” 

3. ‘‘Any other ground." 

4. Fishing Interrogatories. 

5. Wagering contracts. 

1. Scope. — (1) This rule enables the 
party interrogated to file his objections 
and indicate the grounds of objection 
which he might take. (1880) 5 Cal 707 
(710) *• (1880) 5 Cal L Rep 171 (171). 

(2) The mere fact that a party can- ap¬ 
ply under Rule 7 to have the interroga¬ 
tories set aside or struck out does not 
take away his right to have his objection 
adjudicated upon. AIR 1918 All 303 (304, 
305) (DB). 

[See also AIR 1961 Tripura 23 (24). 
(Party sought to be interrogated objecting 
to answer all interrogatories — Proper 
procedure is to apply under Order 11, 
R. 7.)] 

v% • e 

(3) A party can object to answer an in¬ 
terrogatory on any of the grounds g\ven 


31, R. 6.] 

in this rule although he had previously 
objected to the delivery of the interroga¬ 
tory on the same grounds and his objec¬ 
tions were overruled. (1947) 51 Cal WN 
250 (252. 253) ** (1964) 68 Cal WN 804. 

(4) Rules 6 and 7 must be read together. 
(1969) 39 Com Cas 23: (1969) 1 Com LJ 
38 (All). 

2. “Not sufficiently material at that 
stage.” — (1) The word “material” means 
more than relevant. A fact may be rele¬ 
vant but not material at a particular stage. 
(1887) 14 Cal 703 (706). 

(2) Plaintiff's application for interroga¬ 
tories and discovery of documents after 
defendants had filed written statement — 
Rejection on ground that they were not 
material before recording of oral evidence 
— Order held was wrong and proper pro¬ 
cedure was to frame all issues and adopt 
procedure under Rule 12. AIR 1952 Nag 
135 (137): ILR (1952) Nag 650 (DB). 

(3) The Court is not justified in order¬ 
ing a plaintiff to answer interrogatories 
which are in the nature of eliciting evi¬ 
dence, before the defendant has filed his 
written statement. AIR 1932 Mad 316 (317). 

(4) The Court has a discretion to order 
discovery at once on other grounds 
(1884) 10 Cal 808 (814) ** (1902) 4 Bom 
LR 342 (348) (DB). 

3. “Any other ground.”— ( 1 ) I n general, 
questions excluded by Ss. 121 to 129 of 
the Evidence Act and which could not be 
asked if the party were in the witness-box 
cannot be taken as interrogatories. (1890) 
15 Bom 7 (10). 
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R - 7 * Setting aside and striking out interrogatories.—Any interrogatories may 
be set aside on the ground that they have been exhibited unreasonably or vexa- 
ously or struck out on the ground that they are prolix, oppressive, unnecessary or 
scandalous; and any application for this purpose may be made within seven days 
alter service of the interrogatories. 4 5 

[R. S. C., O. 31, R. (2 (Annulled in 1917).] 

, .*• 8 * “ answer, filing.—Interrogatories shall be answered by affi- 

ahow t0 be med within ten days> or w 14 ® 11 such other times as the Court may 

L1882 and 1877, S. 126, R.S.C., O. 31, R. 8. See R. 9 below] 

, 11 ®’* Jf orm Affidavit in answer.—An affidavit in answer to interrogatories 

snail do in -form. No. 3 in Appendix C, with. such, variations as circumstances may 
require* - 

[R.S.C., O. 31, R. 9.] 

, exception to be taken.—No exceptions shall be taken to any affi- 

avit in answers, but the sufficiency or otherwise of any such affidavit objected to 
as insufficient shall be determined by the Court. 

[Cf. R.S.C., O. 31, R. 10 (Annulled in 1917).] .. 


n* ^rdcr to answer or answer further.—Where any person interrogated 
“ ans wer, or answers insufficiently, the party interrogating may apply to 
e Court for an order requiring him to answer, or to answer further, as the case 


Order 11 Rule 6 — Note 3 (contd.) 

(2) Questions relating to communica¬ 
tions made for the purpose of litigation 
between third persons and the legal ad- 
\ f iser of a party or between third persons 
and the party for the purpose of submis¬ 
sion to the adviser may be objected. 
(1905) 7 Bom LR 709 (711, 712). 


(3) It is open to an assessee of income- 
tax to object to answering interrogatories 
on statements made by h im in inr.nmp.tnt 
proceedings on the ground that they are 
privileged. AIR 1934 Nag 181 (182). 

(4) Even if no objection is taken by the 
party it is the duty of the Court to con¬ 
sider whether a rule of public policy does 
not prevent the disclosure of the docu¬ 
ments or of the information sought. (1902) 
4 Bom LR 342 (350) (DB). 

4. Fishing Interrogatories. —(1) The ques¬ 
tions asked must not be “fishing”, that is 
to say, they must refer to some definite 
and existing state of circumstances and 
must not be put merely in the hope of dis¬ 
covering some flaw in the opponent's case. 
(1890) 17 Cal 840 (848, 849) (DB). 

(2) Questions must not be asked with 
the object of filling up blanks in the in¬ 
terrogator’s own pleadings. AIR 1914 Cal 
767 (768): 41 Cal 6. 

5. Wagering contracts.— (1) In cases 

where the defence of wagering is set up, 
the Court will refuse to allow the party 
setting up this defence to interrogate his 
opponent generally as to his business 
transactions apart from the particular 
transactions in the suit. (1913) 37 Bom 
347 (351). 


Order 11 Role 7 — Note 1 

(1) Where a party virtually objects to 
delivery of interrogatories his objection is 
one under R. 7 and not under R. 6. (1964) 
68 Cal WN 804 ** AIR 1961 Tripura 23 
(24). 

(2) Court in revision will not go into de¬ 
tails of interrogatories. AIR 1961 Tripura 
23 (24). 

Order 11 Role 8 — Note 1 

(1) Interrogatories need not be answer¬ 
ed personally but may be answered 
through a recognised agent. Order 3, 
Rule 1 applies to such cases. AIR 1949 All 
326 (328): ILR (1949) All 354 (DB) •* AIR 
1941 Nag 205 (206) : ILR (1942) Nag 258. 

(2) Rule does not automatically and 
without order of Court give objector time 
beyond ten days to object to particular in¬ 
terrogatories or to whole set of interroga¬ 
tories. (1969) 39 Com Cas 23: (1969) 1 
Com LJ 38 (All). 

Order 11 Rule 9 — Note 1 

(1) To claim privilege under Ss. 123 and 
124' of the Evidence Act, it must be stated 
in so many words in the affidavit. ILR 
(1956) 1 Cal 370 (371). 

(2) In a suit against the State for da¬ 
mages for illegal detention order in answer 
to interrogatories, the competent authority 
to swear an affidavit- is the District Magis¬ 
trate or his successor. ILR (1956) 1 Cal 
370 (372). 

Order 11 Role 11 — Note 1 

(1) It is only under this rule that the 
Court is to decide whether the party in¬ 
terrogated must answer or not and to pass 
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may be. And an order may be made requiring him to answer further, either by 
affidavit or by viva voce examination, as the Court may direct. 

[1882 and 1877, S. 127; R.S.C., O. 31, R. 11.] 

R. 12. Application for discovery of documents.—Any party may, without 
filing any affidavit, apply to the Court for an order directing any other party to 
any suit to make discovery on oath of the documents which are or have been in 
his possession or power, relating to any matter in question therein. On the hear¬ 
ing of such application the Court may either refuse or adjourn the same, if satis¬ 
fied that such discovery is not necessary, or not necessary at that stage of the 
suit, or make such order, either generally or limited to certain classes of documents 
as may, in its discretion, be thought fit: Provided that discovery shall not be order¬ 
ed when and so far as the Court shall be of opinion that it is not necessary either 
for disposing fairly of the suit or for saving costs. 

[1882, S. 129, para 1; 1877, S. 129; R.S.C., O. 31, R. 12.] 

R. 13. Affidavit of documents.—The affidavit to be made by a party against 
whom such order as is mentioned in the last preceding rule has been made, shall 
specify which (if any) of the documents therein mentioned he objects to produce 
and it shall be in Form No. 5 in Appendix C, with such variations as circumstances 
may require. 

[1882, S. 129, para 2; R.S.C., O. 31, R. 13.] 


Order 11, Rule 11 — Note 1 (contd.) 
an order requiring him to answer or to 
answer further as the case may be, the in¬ 
terrogatories delivered to him. AIR 1926 
All 553 (553) (DB). 

(2) In the absence of an order under 
this rule, no action can be taken against 
the defaulting party under Rule 21. AIR 
1947 All 343 (344): ILR (1947) All 389. 

(3) An order granting leave under O. 11, 
R. 1 to deliver interrogatories does not 
amount to an order to answer interroga¬ 
tories under this rule. AIR 1947 All 343 
(344): ILR (1947) All 389. 

(4) Interrogatories as to contents of 
statement of assessee in income-tax proc¬ 
eedings — Objection to answer is proper. 
AIR 1934 Nag 181 (182). 

[See (1968) 81 Mad LW 63 (64): 68 
ITR 733. (Objection to answer on ground 
of privilege under S. 137 (1) and (2) of 
Income-tax Act (1961) — Party to litiga¬ 
tion cannot claim privilege.)] 

ORDER 11, RULES 12 AND 13—SYNOPSIS 

1. Scope. 

2. Application for discovery of documents 

may be made without affidavit. 

3. Professional or legal privilege. 

4. Documents relating solely to the case 

of the party giving discovery. 

6. Where production of public official 
document Is Injurious to public In¬ 
terest. 

6. Court may Inspect a privileged docu¬ 

ment. 

7. Contents of affidavit of documents. 

8. Corporation. 

9. Advocate-General. 

10. Affidavit of documents. If conclusive— 
Further affidavit. 


11. Effect of non-disclosure of documents. 

12. Right to seal part of documents. 

1. Scope. —(1) The primary object of the 
provisions in Rr. 12 to 20 of O. 11 is to 
save costs and to assist Courts in the 
administration of justice. AIR 1957 Punj 


(2) These rules enable a party to apply 
to the Court for the purpose of compelling 
his opponent to disclose the documents he 
has in his possession or power. (1895) 23 
Cal 117 (125) ** AIR 1959 Bom 181 (181)i 
61 Bom LR 39 (DB). 

(3) The object of the procedure prescrib¬ 
ed by the rules is two-fold: (1) to secure 
as far as possible that all material docu¬ 
ments are disclosed by putting the oppo¬ 
site party on oath, and (2) to put an end 
to what might otherwise lead to a protract¬ 
ed inquiry as to the material documents 
actually in the possession or under the 
control of the opposite party. AIR 1920 
Pat 131 (137): 5 Pat LJ 550 (DB). 

(4) These rules do not preclude an ap¬ 
plication under Rule 18, sub-rule (2). (1911) 
38 Cal 428 (430). 

(5) Where it is obvious that the deci¬ 
sion of the matter would depend to a very 
large extent upon documentary evidence, 
the case is essentially one in which recourse 
should be taken to the provisions of this 
order. AIR 1951 Cal 39 (40). 

(6) Where the decision of a case depends 
upon documentary evidence, in such a 
case even in the absence of any application 
the Judge should himself record the re¬ 
quisite orders under S. 30. AIR 1940 Cal 
331 (332): ILR (1940) 1 Cal 504. 

(7) Any contract which departs from the 
ordinary law of the land embodied in thU 
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Order 11 Rules 12 and 15—Note 1 (contd.) 

rule should be construed strictly and the 
right to demand discovery of documents 
from which the party proposes to prove 
his case must be upheld unless there are 
words in the contract itself which destroy 
that right. AIR 1952 Nag 36 (40). 

(8) The law only requires that where 
an application for discovery is made, the 
discovery should be made on oath. Mere 
seeking of clarification is not the same 
th i ng as an order of discovery of docu¬ 
ments. AIR 1958 Andh Pra 450 (451) (DB). 

(9) The mere filing of an application 
under R. 12 does not automatically cast an 
obligation on any party to make the dis¬ 
covery. It is for the Court to see whether 
it would refuse or allow the same. AIR 
1958 Andh Pra 450 (451) (DB). 

(10) There is a duty on the part of the 
Court to apply its mind and to pass an 
order on an application under R. 12 on 
sound judicial principles and not arbitrari¬ 
ly or capriciously. AIR 1958 Andh Pra 450 
(451) (DB) ** AIR 1957 Puni 14 (15, 17) 
** (1963) 4 Guj LR 783: ILR (1963) Guj 
812. (Failure to give particulars of docu¬ 
ments — No ground for rejecting applica¬ 
tion.) 

(11) In an industrial dispute concerning 
retrenchment involving issue as to state 
of Company’s business, Industrial Tribunal 
has power to order inspection of books 
and documents of company by wor km an. 
AIR 1961 Cal 185 (188) : (196i) 2 Lab LJ 
14. 

(12) Authority under Payment of Wages 
Act has jurisdiction to order petitioner to 
make discovery of documents in his pos- 
ession. AIR 1959 Bom 181 (181): 61 Bom 
LR 39 (DB). 


2. Application for discovery of docu¬ 
ments may be made without affidavit. — 

(1) An application under Rule 12 need not 
be supported by an affidavit as is generally 
required in the case of other applications. 
(1895) 23 Cal 117 (125) ** AIR 1924 All 
510 (511): 46 All 417 (DB). 

[See also AIR 1961 J and K 20 (24, 2b). 
(Application under Order 11, Rule 14 need 
not necessarily be preceded by application 
under Order 11, Rule 12.)I 


3. Professional or legal privilege. — 

(1) A party is not bound to produce any 
confidential communication between him 
and his legal advisers. (1891) 15 Bom 7 
(10) ** AIR 1927 Bom 367 (367, 368). 

(2) Statements laid by clients before 
counsel for the purpose of obtaining legal 
advice are privileged. (1880) 4 Bom 576 
(582). 

(3) If the communications are not made 
confidentially there is no privilege. (1879) 
3 Bom 91 (93) (DB) ** (1894) 18 Bom 
263 (272) (DB) ** (1903) 5 Bom LR 122 
(123) (DB). 

(4) A mere communication between a 
principal and agent, though confidential 
is not privileged even after litigation has 
commenced and legal advice has been 


taken as to its course. (1891) 15 Bom 7 
(10) ♦* (1895) 22 Cal 105 (111). 

(5) The reports made by a servant to 
his master are not privileged though they 
may relate to the subject matter of the 
suit. AIR 1927 Bom 367 (367, 368). 


4. Documents relating solely to the case 
of the party giving discovery. —(1) A party 
need not produce any document which he 
can swear relates solely to his own title 
to any real property and to contain noth¬ 
ing which tends to establish the title of 
his opponent. AIR 1940 Cal 331 (333): ILR 
(1940) 1 Cal 504. 

LSee AIR 1962 Cal 325 (326) : 

(1963) 33 Com Cas 1 (DB). 

(Entry disclosed in the affidavit describ¬ 
ed as ‘copy of relevant entries in the over¬ 
draft cheque passing register of the plain- 
Held* to be bad disclosure accord* 
ing to ail law relating to discovery as it 
did not specify even the date of the en¬ 
try.)! 

(2) A party cannot be compelled to pro¬ 
duce documents which form the exclusive 
evidence of his own case or title. AIR 1927 
Bom 367 (367). 

(3) ii documents* are necessary to sup¬ 
port the adversery's case their production 
cannot he refused. (1884) 10 Cal 808 (814). 

(4) Objection to production of documents 
can be raised under O. 11 R. 13 C. P. C. 
which have to be decided by the Court 
calling upon the party to discover and pro¬ 
duce those documents. AIR 1959 Punj 189 
(192) : 61 Pun LR 118. 

(5) A party is not confined to the affi¬ 
davit in which the claim is first set up; 
he is entitled to put in and use a further 


affidavit in support of his claim of privi¬ 
lege. (1894) 22 Cal 105(110). 


6. Where production of public official 
document Is injurious to public interests. — 

(1) Public official documents need not be 
produced when an objection is taken in the 
affidavit of documents by the head of the 
department or by some responsible officer. 
(1904) 27 Bom 189 (216). 

(2) As a general rule, if the objection is 
taken by the proper person, the Court 
will not go behind it — Thus an objection 
to the production of the document 
duly taken by the head of a Gover nm ent 
department should be treated by the Court 
as conclusive. AIR 1953 Mad 228 (228). 

[But see AIR 1948 Sind 100 (107) (FB). 
(AIR 1947 Sind 154: IjLR (1946) Kar 416, 
Overruled.)! 


6. Court may - inspect a privileged do¬ 
cument.— (1) Where privilege is claimed 
by a party the Court may inspect the do¬ 
cument to decide whether the privilege 
claimed is proper and valid. AIR 1953 Mad 
228 (228) ** AIR 1931 PC 254 (259, 261). 

[See AIR 1968 All 42 (43, 44) : 1967 All 
LJ 469. (Court must consider objectively 
whether questioned documents related to 
affairs of State. AIR 1961 SC 493, Foil.) 
** AIR 1967 Punj 387 (388, 389) : (1968) 
1 Lab LJ 446.] 
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Order 11 Rules 19 and 19—Note * (eontd.) 

(2) Until the Court has decided upon 
the admissibility of a privileged docu¬ 
ment, a party has no right of inspection. 
AIR 1939 Cal 386 (387): ILR (1939) 2 Cal 
46 (DB). 

7. Contents of affidavit of documents.— 

(1) A party who is ordered under R. 12 to 
make discovery on oath should set forth 
in his affidavit all documents which are 
or have been in his possession or power 
relating to the matter in question. AIR 
1940 Cal 331 (333): ILR (1940) 1 Cal 504 
** (1886) 8 AH 265 (267) (DB) ** AIR 
1962 Cal 325 (337): (1963) 33 Com Cas 1 
(DB). 

(2) Document relating to a matter in 
dispute in the suit is not confined to such 
as would be admissible in evidence. AIR 
1940 Cal 331 (333): ILR (1940) 1 Cal 504. 

(3) It is always desirable to adopt the 
form given in the Code, as otherwise an 
affidavit may be regarded as insufficient. 
(1898) 2 Cal WN 17 (17). 

[See also ILR (1965) 2 All 303 (DB). 
(An affidavit should be in accordance 
with the rules of the Court and the pro¬ 
visions of Civil Procedure Code.)] 

(4) When the affidavit is insufficient, a 
summons may be taken to consider its 
sufficiency. (1875) 1 Cal 178 (179). 

(5) Ordinarily, an affidavit of documents 
must be made by the party himself; but 
the Court may in special cases allow the 
affidavit to be made by the agent of the 
party. AIR 1934 Pat 693 (694). 

(6) Where there are several defendants 
or plaintiffs all of them must ordinarily 
join in the affidavit. AIR 1956 Bhopal 5 
(6) ** (1890) 15 Bom 7 (9). 

(7) It is the duty of an attorney to be 
very careful in ascertaining from his client, 
who has to make an affidavit of docu¬ 
ments, exactly what materials and docu¬ 
ments are in his possession. It is further 
his duty the moment he finds that there 
are other documents which have not been 
disclosed, at the very earliest moment, to 
bring those documents to the notice of his 
opponent and give him an opportunity of 
inspecting them. AIR 1921 Cal 267 (269) ** 
AIR 1962 Cal 325 (337): (1963) 33 Com Cas 
1 (DB). 

(8) The Court has a discretion to order 
a particular party to discover on oath be¬ 
fore calling upon others to do so in res¬ 
pect of documents which are or were in 
their power or possession. Such discretion, 
unless it has been exercised arbitrarily, 
will not be interfered with in revision. AIR 
1956 Bhopal 5 (6). 

8. Corporation.— (1) A corporation can 
obtain discovery and inspection from the 
other party and can be compelled to make 
discovery and give inspection. AIR 1948 
Sind 100 (104): ILR (1947) Kar 253 (FB). 

(2) The Court has power to order an 
officer of a company or corporation to 
Rive discovery. AIR 1939 Cal 386 (387): 
ILR (1939) 2 Cal 46 (DB). 
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(3) A public body cannot burke disco¬ 
very on the ground that there are a large 
number of papers, the production of 
which would flood the Court. AIR 1922 
All 1 (4): 44 All 202 (DB). 

9. Advocate-General. —(1) The Advocate- 
General cannot be called upon to make 
discovery on oath in a suit filed by h im at 
the instance of relators under S. 92 Civil 
Procedure Code. But an affidavit of docu¬ 
ments may be required from the latter. 
(1906) 30 Bom 474 (476). 

10. Affidavit of documents, tf conclusive 
— Further affidavit. — (1) Even when a 
party is not in “possession" of a document 
which he has been called upon to disclose 
by an order under R. 12 it is incumbent 
upon him to file an affidavit stating that 
he has not got the document. AIR 1950 Nag 
8 (9): ILR (1950) Nag 46 ** AIR 1947 Nag 
236 (238): ILR (1947) Nag 190. 

(2) The affidavit of documents filed by 
a party is conclusive, and must be accept¬ 
ed by the party seeking discovery as true, 
both with regard to the documents that 
are, or, have been, in the possession or 
power of the party making discovery. AlR 
1944 Lah 209 (213, 214) (DB) ** AIR 1920 
Pat 131 (134, 135) (DB) ** AIR 1924 All 
510 (511): 46 All 417 (DB). 

(3) The party seeking discovery cannot, 

for the purpose of obtaining a further affi¬ 
davit or inspection of documents for which 
privilege is claimed, as a rule, interrogate 
with a view to show that the affidavit is 
untrue. AIR 1944 Lah 209 (213, 214) 

(DB). 


(4) Where, from the affidavit itself, or 
from the documents referred to therein, or 
from admissions made either in pleadings 
or otherwise, it appears that the party mak¬ 
ing discovery has or has had other rele¬ 
vant documents in his possession or power, 
the affidavit can be controverted. AIR 1951 
Cal 39 (39) ** (1875) 1 Cal 178 (179) ** 
(1893) 17 Bom 384 (388). 

(5) Where the basis on which the first 
affidavit has been made turns out to have 
been wrong the affidavit can be contro¬ 
verted. (1897) 2 Cal WN 17 (17). 

(6) In a suit for ejectment the Court 

will not as a rule go behind the affidavit 

and where, in such a suit, either party 

claims to refuse production on the ground 

that the documents relate solely to his 

°]£.“ th f Court cannot go behind the 

aft idavit and enquire whether his state 

“®"t if*™ 6 or not * < 18 93) 17 Bom 581 
(58d, 584). 


- ~ ...- - y W me 

price of materials supplied to the defen¬ 
dant in which the defence was that the 
materials were defective, the Court order- 
ed the production of the engineer’s report 
referred to in his pleadings, where his 
statement showed that the report was not 
of the character described by the defen¬ 
dant. (1895) 22 Cal 105 (110, 111). 


JJ; E" ect of nondisclosure of documents 
—(1) Where no application i s made under 
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R. 14. Production of documents.—It shall bo lawful for the Court at any 
time during the pendency of any suit, to order the production by any party thereto, 
upon oath, of such of the documents in his possession or power, relating to any 
matter in question in such suit, as the Court shall think right; and the Court may 
deal with such documents, when produced, in such manner as shall appear just. 

[1882 and 1877, S. 130, R.S.C., O. 31, R. 14.] 


Order 11 Roles 12 and 13—Note 11 (conftd.) 
this rule, a party is not bound to produce 
any document. He is entitled to refrain 
from producing any document which he 
considers irrelevant and no adverse pre¬ 
sumption can be drawn against the party 
from its non-production. (1953) 32 Pat 983 
(993) ** AIR 1942 All 242 (247): ILR 
(1942) All 247 (DB) ** AIR 1915 PC 96 
(98); 37 All 557: 42 Ind App 202 •* ILR 
(1961) Cut 635. 

(2) Where, from the nature and circum¬ 
stances of the case, it is the imperative 
duty on the part of a party to produce 
documents, an adverse inference can be 
drawn from its non-production. AIR 1917 
PC 6 (8): 40 Mad 402: 44 Ind App 98. 

(3) Suit for recovery of am ount due on 
basis of adjustment of accounts signed by 
defendant ■— Defendant denying correct¬ 
ness of amount found due «— Defendant 
in possession of account hooks kept by 
him and from which balance could be as¬ 
certained — Non-production of account 
books by defendant — He cannot be 
heard to say that it was no part of his 
duty to produce account books unless he 
was called upon to do so. AIR 1953 SC 
225 (226): 1953 SCR 758. 

(4) Where an order is made against a 
party for discovery and he alleges as to 
some of the documents that they have 
been destroyed or may have perished, he 
is bound to give evidence of diligent search 
for them. In the absence of such evi¬ 
dence, presumption that, if produced, they 
will be unfavourable to that party will 
arise. AIR 1917 PC 1 (4). 

(5) Where the defendants deliberately 
refuse to produce relevant documents, it 
is a fair assumption that they would have 
supported the case rather of the plaintiffs 
than of the defendants if they had been 
produced. AIR 1944 All 188 (191): ILR 
(1944) All 241 (DB) ** AIR 1966 Pat 434 
(436): 1966 BLJR 808 (DB). 

12. Right to seal part of documents. — 

(1) A party may seal up such portions of 
the documents produced by him as he 
swears are privileged. He must, however, 
specify what parts of the documents re¬ 
ferred to he claims to seal up and the 
grounds upon which the claim is based. 
(1893) 20 Cal 587 (589). 

(2) A party may seal up portions of 
documents which do not relate to the mat¬ 
ters in question. (1897) 3 Cal WN 495 
(497). 

(3) When the right of the party to seal 
up parts of the documents is contested, 

the Court will appoint an officer to whom 


me party desiring inspection Is to state 
in confidence why he wants to inspect any 
portion of the documents sealed, and the 
officer, after looking at the documents as 
to whether and in what way the part 
noted or desired to be noted is material 
to the case, should make a report for the 
orders of the Court. (1895) 23 Cal 117 
(126) ** (1879) 4 Cal 835 (836). 


(4) The Court can order the sealed 
parts to be unfastened for its personal in . 
spection. (1901) 28 Cal 424 (426). 

ORDER 11, RULE 14 — SYNOPSIS 

1. Scope. 

2. “Possession or power." 

8. ‘‘R e lati n g to any mutter In question 
In such suit.” 

4. Effect of section 143 of the Evidence 

Act. v 

5. Waiver of privilege. 

6. Partner. 

7. Revision. 

1. Sc©pe.—(1) An order for production 
of documents under this rule is quite 
different from an order for discovery 
under Rule 12 or an order for inspection 
under Rule 18. AIR 1924 Mad 582 (683) 
(DB) ** (1928) 112 Ind Cas 285 (285) (All) 
*• (1912) 14 Ind Cas 51 (52) (DB) (Cal). 

(2) An order under this rule is quite 
different from an order for answering in¬ 
terrogatories under Rule 11. AIR 1922 All 
235 (237) : 2 3 4 44 All 566 (DB). 

(3) An order for production can only 
he made after an order for discovery has 
been made under Rule 12. AIR 1923 Pat 
337 (338) (DB) »* AIR 1961 J and K 20 
(24, 25). (It is not in every case that an 
application under O. 11, Rule 14 must 
necessarily be preceded by an application 
under O. 11, R. 12.) 

[But see AIR 1955 All 251 (262) (DB) 
•* (1946) 50 Cal WN 845 (847).I 


(4) Under this rule the Court acts of 
its own motion and not on the applica¬ 
tion of any party. AIR 1929 All 83 (83) 
•• 1889 Pun Re No. 80, p. 300 (301). 

(5) The Court cannot delegate the exer¬ 
cise of the power under this rule to a 
Commissioner. (1909) 4 Ind Cas 364 (367) 
(DB) (Cal). 

(6) No order should be made against 

a party unless he has directly or in¬ 
directly admitted the document to be in 
his possession or power. Madh BLJ 1954 
HCR 899 (899) *• AIR 1920 Pftt 131 

(135): 6 Pat L Jour 660 (DB). 
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(7) No order should be made under 

♦tiiw rule unless documents are in exist¬ 
ence. AIR 1941 Mad 709 (709): ILR 

(1941) Mad 716 *• 1892 Pun Re No. 69. 
page 216 (221) (DB). 

(8) The words “at any time during 
the pendency of any suit” show that an 
order for production can be made even 
before the issues are framed. (1909) 4 
Ind Cas 364 (366) (DB) (Cal) ** AIR 
1961 Madh Pra 348 (348, 349): 1960 Jab 
LJ 1184. (Even at the stage of preparing 
judgment.) 

(9) An order for production can be 
made even before the written statement 
is filed. (1946) 60 Cal WN 845 (847). 

(10) The Court has a discretion In 

compelling production of documents even 
though they are not strictly privileged. 
(1905) 7 Bom LR 709 (711) ** (1946) 

' 50 Cal WN 845 ( 849). 

(11) An order under this rule must not 
be a general order that all the docu¬ 
ments in the defendant’s possession 
should be produced. 1898 Pun Re No. 68 
p. 191 (193) (DB). 

(12) Where the general description Is 
sufficient for the identification of the 
documents or books sought to be pro¬ 
duced a general order may be passed. 
(1922) 65 Ind Cas 661 (664) (Lah). 

(13) Where the documents are pro¬ 
duced in obedience to the order of the 
Court the Court can deal with them in 
such manner as appears to it to be just. 
(1907) 30 Mad 230 (230) (DB) ** 1898 
Pun Re No. 58, p. 191 (194) (DB). 

(14) Proceedings before Commission 
under J and K Commission of Inquiry 
Act (32 of 1962) — Commission has 
unfettered powers in asking for produc¬ 
tion of documents — Privilege under Sec¬ 
tion 123, Evidence Act cannot be claimed 
unless Section 5 (2) of J and K Act is 
made applicable. AIR 1965 J and K 76 
(76, 77): 1965 (2) Cr LJ 212: 1965 Kash 
LJ 160. 

(15) In proceedings under the Indus¬ 
trial Disputes Act, 1947 the tribunal in 
compelling production of documents is 
not bound to act in accordance with the 
conditions laid down in the Civil P. C. 
Under Section 11 of the Industrial Dis¬ 
putes Act the Tribunal can follow the 
procedure which it thinks fit in the cir¬ 
cumstances of the case provided it is in 
accordance with the provisions of the 
rules framed thereunder and also with 
the principles of natural iustice. AIR 1959 
Punj 189 (192): 61 Pun LR 118. 

(16) Refusal to produce documents 
under Rule 14 — Rule 21 i s not attracted 
— Order dismissing suit is without juris¬ 
diction. AIR 1966 Tripura 16 (17). 

2. “Prossession or power.” — ( 1 ) Docu¬ 
ments filed in Court are not in the pos¬ 
session or power of a party; they are in 
the possession and power of the Court. 


AIR 1936 Nag 130 (131): ILR (1936) Nag 
142. 

3. ^Relating to any matter in question 
In such suit. 11 — (1) The order under 
thij rule is to be limi ted to such docu¬ 
ments alone as relate to the matters in 
dispute and the Court must, before it 
makes the order, determine what are the 
matters in question in the suit. (1909) 4 
Ind Cas 364 (366) (DB) (Cal) ** (1912) 
14 Ind Cas 61 (52) (DB) (Cal). 

(2) Where, in suit on a promissory 

note, the defendant puts in no defence, 
there is no justification for an order 
directing the pl aintiff to produce his ac¬ 
counts. AIR 1937 Nag 136 (137): ILR 

(1937) Nag 266. 

(3) A Judge cannot invoke the aid of 
this rule for the purpose of bringing into 
existence a document which may be 
useful for the case. (1912) 14 Ind Cas 51 
(52) (DB) (Cal). 

(4) Copies of income-tax returns cannot 
be ordered to be produced under this 
rule. AIR 1941 Mad 709 (709): ILR (1941) 
Mad 716 ** AIR. 1957 Mad 401 (403). 

(5) Defendant managing director of a 

company — Plaintiff suing defendant in 
his personal capacity wanting inspection 
of company documents — Defendant not 
a party to suit in his capacity of direc¬ 
tor — He cannot be compelled to pro¬ 
duce documents under Order 11, Rule 14. 
(1968) 81 Mad LW 354: (1968) 2 Com 

LJ 260. 

4. Effect of Section 163 of the Evidence 
Act. — (1) The notice to produce docu¬ 
ments mentioned in Section 163 of the 
Evidence Act clearly refers to a notice 
to produce as mentioned in Order 11. 
which may be given by a party privately 
to the other party concerned, and the 
applicability of Section 163 of the Evi¬ 
dence Act is not affected by the mere 
fact that due to the non-production by' 
the other party an order to produce the 
documents has to be passed by the 
Court. AIR 1953 All 689 (691). 

6. Waiver of privilege. — (1) Where a 
party expressly refers to documents in 
the pleadings as the source of his own 
information and knowledge of facts rele¬ 
vant to the suit and then sets up these 
facts by way of answer to the plaintiff’s 
claim, he cannot afterwards contend that 
the documents are confidential and in¬ 
tended merely for his legal advisers or 
for the purpose of evidence in the case. 
(1898) 22 Cal 105 (111). 

(2) The fact that a portion of a privi¬ 
leged document is read to the plaintiff’s 
solicitor by the defendant's solicitor does 
not amount to a waiver of the privilege 
as regards the parts not so read. (1880) 
4 Bom 631 (634). 

6 . Partner. — ( 1 ) One partner of a 
firm represents the other partners for the 
purpose of production of documents. 
(1876) 1 Bom 496 (499) ** (1922) 65 Ind 
Cas 661 (664) (Lah). 
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R. 15. Inspection of documents referred to in pleadings 
f avl s ;'r~ Every party , to a suit shall be entitled at any time to give notice to 
“i' f °* er m whose pleadings or affidavits reference is mad? to any docS 

“ ent > to produce such document for the inspection of the party giving suc^notice, 
or of his pleader, and to permit him or them to take copies thereof; and any party 
not complying with such notice shall not afterwards be at liberty to put ZvS 

toaT T CVide “ Ce 1 T ** behalf in' such suit unless he staff l£?c£S 

S thlt he 1° d Umen r ° u teS ODly to his own title, he being a defendant to the suit, 

not e? i Sf oth ® r Cause or excuse which the Court shall deem sufficient for 

not complying with such notice, in which case the Court may allow the same to 

be^put m evidence on such terms as to costs and otherwise as the CoJt ' ” 


shall 


[1882 and 1877, S. 131; R.S.C., O. 31, R. 15; See R. 16.1 


Order 11 Rule 14 — Note 6 (contd.) 

(2) A notice to one partner is notice 
to all the partners when they are sued 

as a firm. (1922) 65 Ind Cas 661 (664) 
(Lah). 

7. Revision. — (1) Orders granting or 
refusing production are discretionary 
orders which will not be interfered with 
in revision. (1886) 9 Mad 256 (257) ** 
(1911) 9 Ind Cas 672 (672) (Mad) ** 

(1907) 30 Mad 230 (230). 

(2) Where the lower Court has not 
understood the provisions of the rule its 
order under this rule will be interfered 
with in revision. AIR 1924 Mad 846 
(846): 47 Mad 934. 

(3) Where the lower Court has acted 
on an erroneous assumption while passing 
an order under this rule, the High Court 
will interfere with the order in revision. 
AIR 1939 Mad 52 (53). 

(4) An order made under this rule 
without jurisdiction is liable to be set 
aside in revision. AIR 1941 Mad 709 
(710): ILR (1941) Mad 716 ** AIR 1938 
Rang 276 (277): 1938 Rang LR 243 (DB). 

ORDER 11, RULE 15 — SYNOPSIS 

1. Scope. 

2. “At any time.” 

3. Documents referred to In the plead* 

lngs or affidavits. 

4. Who can inspect under this rule. 

6. Copies of documents produced. If 
can be taken. 

1. Scope. — (1) A Court has no juris¬ 
diction to order inspection of documents 
except as provided in Rules 15 to 18. 
(1902) 4 Bom LR 342 (350) (DB). 

(2) The privilege of inspection by a 
party of his adversary’s documents is not 
a matter of routine but is to be per¬ 
mitted or refused only on iudicial con¬ 
siderations. AIR 1924 Mad 846 (847): 47 
Mad 934. 

(3) The obiect of the rule is to give 

the opposite party the same advantage 
as if the documents had been fully set 
out in the pleadings. (1884) 10 Cal 808 

(813, 814) ** AIR 1935 Mad 234 (236). 

(4) By referring to a document in his 
pleadings, a party does not lose the 


privilege that he might have claimed in 
respect of the document. (1893) 17 Bom 
581 (584). 

(5) Where documents are objected to 
on the ground of immateriality the Court 
will, if necessary, order them to be pro¬ 
duced for its own inspection in order to 
Judge of their materiality. (1901) 28 Cal 
424 (426). 

(6) A party who fails to comply with 
a notice under this rule is not absolved 
from the penalty prescribed thereby 
merely because the party giving the 
notice has not proceeded to apply to the 
Court for an order for inspection under 
Rule 18. AIR 1935 Mad 234 (235). 

(7) The fact that the accounts referred 
to by the plaintiff in his plaint would 
be required by him every day is no rea¬ 
son for not giving inspection of the same 
to the defendant. AIR 1935 Mad 234 
(235). 

(8) Where the plaintiff wishes to ins¬ 
pect account books of the defendant with 
a view to fish out, if possible, some pos¬ 
sible entries in • support of his case, the 
Court will not encourage such a fishing 
enquiry. AIR 1957 Punj 14 (17).- 

[See also AIR 1968 Pat 474 (476, 476). 
(Word ‘document’ in Order 7, Rules 14 
and 17 means only entry or entries in 
the accounts and not whole book of ac¬ 
count.)] 

(9) An Election Tribunal constituted 
under the Representation of the People 
Act cannot order the Returning Officer, 
who is not a party to an election peti¬ 
tion to produce the ballot papers for 
inspection by the parties under Order 11, 
Rule 15 but an order for such produc¬ 
tion can be made apart from and in¬ 
dependently of the provisions of O. 11, 
under the provisions of the Representa¬ 
tion of the People Act. AIR 1964 SC 1249 
(1251, 1252): (1964) 6 SCR 238. 

(10) In a proper case the tribunal 

under the Representation of the People 
Act may call upon the returning officer 
to produce the ballot papers and may 
permit inspection by the parties before 
it of the ballot papers. This power may 
be exercised subject to the statutory res¬ 
trictions about the secrecy of the ballot 
paper. AIR 1004 SC 1249 (1251, 1252): 
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(1964) 6 SCR 238. (Held, on the facts of 
the case the High Court was not justi¬ 
fied in interfering with the order of 
refusal to grant inspection by Election 
Tribunal. AIR 1964 All 86, Reversed.) 


(11) The provisions of the C. P. Code 
do not bar the inspection of the papers 
in the custody of the Court in an elec¬ 
tion petition AIR 1964 All 86 (93): ILR 
(1964) 1 All 299 (DB). 

[Reversed on another point in AIR 
1964 SC 1249.1 

(12) Industrial Tribunal has power to 

order inspection of books and documents. 
AIR 1961 Cal 185 (188): (1961) 2 Lab 

LJ 14. 

(13) In exercising the power in respect 

of production discovery and inspec¬ 
tion of documents under Section 11 (3) 

of the Industrial Disputes Act the 
Industrial Court should follow the 
provisions of Rules 15 and 18 of O. 11, 
Civil P. C. The tribunal may hear the 
parties on the point and insist upon 
proper affidavits being filed regarding the 
relevancy of the documents before order¬ 
ing their production. (1968) 1 Lab LJ 
702: 33 FJR 174 (Pat) (DB). 

2. “At any time.” — (1) Where a docu¬ 
ment is referred to in the pleadings or 
affidavits of a party, the opposite party 
is entitled as of right to claim inspection 
thereof. AIR 1944 Pat 177 (178): 22 Pat 
644 (DB) ** (1911) 12 Ind Cas 506 (507) 
(Lah). 

(2) A party is entitled to claim inspec¬ 
tion even before the filing of the written 
statement. AIR 1956 Andhra 115 (116) ** 
AIR 1938 Nag 239 (240): ILR (1940) Nag 
331 ** AIR 1964 Tripura 25 (26, 27). 

(3) No inspection will, as a general 
rule, be ordered of documents other than 
those referred to in the pleadings or affi¬ 
davits, till after the written statement is 
filed. AIR 1956 Andhra 115 (117) ** AIR 
1944 Pat 177 (178): 22 Pat 644 (DB) ** 
AIR 1966 Mad 375 (376, 377): (1966) 2 
Lab LJ 420. (Documents not referred in 
the pleadings of other party — Order 11, 
Rule 18 (2) of Civil P. C. is applicable 
— Neither Rule 15 nor Rule 18 (1) has 
any application.) 

[See AIR 1968 Punj 173 (178) ' (FB). 

(Order under rule should be made at a 
stage well before the leading of evi¬ 
dence.)] 

[See also AIR 1964 Cal 184 (187, 188): 
68 Cal WN 203 (DB). (The delinquent in 
disciplinary proceedings is entitled to 

inspect the evidence collected against 

him before commencement of the exa¬ 
mination of witnesses against him.)] 


(4) Defendant desiring to inspect doci 
ments should proceed promptly — Dels 
is good ground for refusing time for f] 
ing written statement. AIR 1938 Nag 2: 
(241): ILR (1940) Nag 331. 

(5) In application for inspection 
documents for preferring review petitk 
unless it is shown that conclusion 


arrived at by Court by relying on certain 
doc umen ts and that those documents 
should be inspected it will not be pro¬ 
per to grant request. AIR 1967 Mad 337 
(338, 339): (1965 ) 2 Mad LJ 275. 

(6) Proceedings between A and B in 
which the right to a certain lease is in 
dispute — Observations of Court in tax 
case of A that the lease standing in name 
of B really belonged to A — Observations 
not only quoted in affidavits filed in the 
proceedings to show that lease belonged 
to A but also in the judgment — B has 
an interest in repelling the effect of 
those observations and his application 
for granting inspection of the documents 
on the basis of which those observations 
were made by the Court should be allow¬ 
ed even though he was not a party 
to the tax case. (1967) 80 Mad LW 595: 
69 ITR 361. 


3. Documents referred to In the plead¬ 
ings or affidavits. — (1) A party is not 
entitled to inspect the documents inci¬ 
dentally referred to in the pleadings of 
the opposite party if they are not mate¬ 
rial for the case of either party. AIR 

1923 Bom 73 (74): 46 Bom 866. 

(2) Inspection should be allowed when 
documents in question are themselves 
material facts on which the claim in the 
plaint is based. AIR 1943 Lah 207 (208). 

(3) A document referred to in the 

plaint and entered in the list attached 
thereto under the provisions of Order 7, 
Rule 14, sub-rule (2) is one that can 
be said to be referred to in the pleadings. 
(1908) 32 Bom 152 (153) ** AIR 1931 
Mad 825 (826): 55 Mad 421 ** AIR 

1967 Orissa 156 (157): 33 Cut LT 206. 

(Documents merely mentioned in list 
filed under Order 7, Rule 14 but not 
referred to in pleadings or affidavits — 
Order 11, Rule 15 does not contemplate 
inclusion of such documents.) 

[But see ILR (1953) 2 Cal 309 (312) 

** AIR 1938 Nag 239 (240): ILR (1940) 
Nag 331.] 

4. Who can inspect under this rule. — 

(1) The pleader who himself has no 
vakalatnama and only pleads in the case 
under instructions from another pleader 
who has the vakalatnama has no right 
of inspection of the documents. ILR 
(1953) 2 Cal 309 (316). 

(2) A former employee of a party in 
charge of his books cannot be engaged 
by opposite party for the purpose of ins¬ 
pection. (1898) 25 Cal 294 (297) ** AIR 

1924 Mad 846 (847): 47 Mad 934. 


5. Copies of documents produced. If 
can be taken. — (1) The right to inspec¬ 
tion includes a right to take copies of 
documents produced, unless they relate 
exclusively to the case of the party pro¬ 
ducing them and contain nothing to sup¬ 
port his adversary’s case. (1909) 4 Ind 
Cas 364 [367) (DB) (Cal) ** (1907) 30 

Mad 230 (231) (DB) ** AIR 1967 Cal 
628 (629) (DB). 
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B. 16. ^ Notice to produce.—Notice to any party to produce any documents 
referred to in his pleading or affidavits shall be in Form No. Z in Appendix C, 
wim such variations as circumstances may require. ' 

[R.S.C., O. 31, R. 16; See R. 15.] 

R. 17. Time for inspection when notice given.—The party to whom 
such noface is given shall, within ten days from the receipt of such 
no V c . e ’ deliver to the party giving the same a notice stating a time 
witfaru three days from the delivery thereof at which the documents or such 

i t 5 em ^ ■ , does not ob J*ect to produce, may be inspected at the office of his 
p eader or in the case o{ bankers* books or other books of account or books in 
constant use for the purposes of any trade or business at their usual place of cus- 
and stating which (if any) of the documents he objects to produce, and on 
what ground. Such notice shall be in Form No. 8 in Appendix C, with such varia¬ 
tions as circumstances may require. 


[1882, S. 132; R.S.C., O. 81, R. 17.] 

_ . . Order for inspection.—(1) Where the party served with notice under 

rvule 15. omits to give such notice of a time for inspection or objects to give 
inspection, or offers inspection elsewhere than at the office of his pleader, the 
Court may on the application of the party desiring it, make an order for inspec- 
on in such place and in ‘such manner as it may think fit: Provided that the order 
snail not be made when and so far as the Court shall be of opinion that it is not 
necessary either for disposing fairly of the suit or for saving costs. 


Order 11, Rule 16 — Note 1 

r Form No. 7 in Appendix C must be 
followed as closely as possible, but it is 
not necessary to use the very words 

S? re /°^V,v AIR 1922 Ml 235 (237): 44 All 
565 (DB). 

Order 11. Rule 17 — Note 1 

(1) If a party does not desire to produce 

documents he should refrain from deli- 
vering the notice under the rule but wait 
to see if the plaintiff applies under R. 18. 
When the notice is served at a time 
when the suit was stayed, the ten days* 
time begins to run only from the date 
the suit is revived. (1887) 14 Cal 768 

(777) (DB). 

(2) Where, in a suit instituted in Bom¬ 
bay for breach of a contract to gin cot¬ 
ton in the defendant's mill at Broach, 
the plaintiff applied for inspection of the 
defendant’s account books in Bombay 
but the defendant offered to give inspec¬ 
tion in Broach, it was held that the 
latter place was the place where the 
books were kept and was the proper 
place for inspection. (1881) 5 Bom 467 
(469). 

(3) The Court Is not a proper place to 
offer the inspection of account books. 
AIR 1935 Mad 234 (235). 

ORDER 11, RULE 18 

1. Scope. — (1) In the case of docu¬ 
ments not mentioned in the pleadings or 
the affidavits, an affidavit has to be filed 
by the applicant satisfying the Judge 
that the document is relevant to the case. 
ILR (1953) 2 Cal 309 (313) ** AIR 1931 
All 221 (222): 53 All 442 (DB). 


(2) In the case of documents mention¬ 

ed in the pleadings, the relevancy is ad¬ 
mitted while in the case of documents 
not so mentioned, the relevancy has to 
be proved. AIR 1931 All 221 (222): 63 

All 442 (DB). 

(3) The filing of the affidavit under 
sub-rule (2) is not always necessary, 
when the Judge is satisfied as to the 
relevancy of the document; at any rate, 
the want of an affidavit cannot invali¬ 
date an order passed under this rule. AIR 
1931 All 221 (222): 53 All 442 (DB). 

[See however AIR 1922 All 235 (237): 
44 All 565 (DB)J 

(4) The filing of an affidavit does not 

entitle a party immediately to an order 
for inspection. AIR 1920 Pat 131 (135): 

6 Pat L Jour 550 (DB). 

(6) The Court should give the oppo¬ 
site party an opportunity of replying by 
an affidavit the application for inspec¬ 
tion, and if the opposite party, swears an 
affidavit that the documents are not in 
his possession or power, the Court will 

regard this as final and conclusive. AIR 
1920 Pat 131 (135): 5 Pat L Jour 650 

(DB) ** AIR 1924 All 510 (511): 46 AU 

417 (DB). 

(6) An order under sub-rule (1) cannot 

be made unless notice has been given 
under the provisions of Rule 15. AIR 

1926 Sind 272 (272): 20 Sind LR 309 

(DB) ** (1887) 14 Cal 768 (776. 777) 

(DB). 

(7) The fact that the party giving the 
notice has not proceeded to apply to 
the Court under sub-rule (1) of this rule 
for an order for inspection does not 
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(2) Any application to inspect documents except such as are referred to in 
the pleadings, particulars or affidavits of the party against whom the application 
is made or disclosed in his affidavit of documents shall be founded upon an affi¬ 
davit showing of what documents inspection is sought, that the party applying is 
entitled to inspect them, and that they are in the possession or power of the other 
party. The Court shall not make such order for inspection of such documents 
when and so far as the Court shall be of opinion that it is not necessary either for 
disposing fairly of the suit or for saving costs. 

[1882 and 1877, Ss. 133, 134; R.S.C., O. 31, R. 18.] 
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negative the liability for the penalty laid 
down by Rule 15. AIR 1935 Mad 234 
(235). 

(8) In the case of income-tax assess¬ 
ment proceeding pending before the High 
Court a third party, who showed a pos¬ 
sibility of his interest being affected could 
have inspection of the records but not 
copies. (1967) 80 Mad LW 595. 

(9) Order for inspection of documents 

— Tribunal — No reasons furnished — 
Held order was not in compliance with 
requirements of Order 11, Rule 18 (2) 
and should, therefore, be quashed. AIR 
1966 Mad 375 (378): (1966) 2 Lab LJ 

420. 

(10) Order for inspection of docu¬ 
ments not referred in the pleadings of 
other party — Rule 18 (2) is applicable 
—■ Neither Rule 15 nor Rule 18 (1) has 
any application. AIR 1966 Mad 375 (377)] 
(1966) 2 Lab LJ 420. 

(11) In a suit on basis of accounts, a 

defendant applying for inspection under 
Rule 18 (1) can inspect only particular 

entry or entries referred to in his plaint. 
AIR 1968 Pat 474 (475). 

(12) If a defendant wants inspection 
of entries in account books other than 
those referred to in plaint, he has to 
take recourse to procedure under R. 18 

(2). AIR 1968 Pat 474 (475). 

(13) Defendant cannot be compelled to 
produce any document or give inspection 
thereof for facilitating cross-examination 
or enabling plaintiff to understand 
genuineness or purport of documents 
forming basis of defendant's claim. AIR 
1960 Mad 510 (512) (1960) 1 Mad LJ 292. 

(14) Order passed by Industrial Tribu¬ 
nal in contravention of Rules 15 and 18 
is beyond its jurisdiction and must be 
quashed. 1959 Ker LT 462: 1959 Ker LJ 
399. 

2. Discretion of Court. — (1) Under 
sub-rule (1), the Court has a discretion 
limited to the terms of the proviso, in 
making an order for inspection and the 
onus rests on the party resisting an 
order, to show that it should not be 
made in the special circumstances of the 
case; but it would not be a proper exer¬ 
cise of discretion to refuse inspection on 
the general ground that it was sought be¬ 
fore the written statement was filed; nor 
the mere number of the documents 
afford any guide to the exercise of dis¬ 


cretion. AIR 1956 Andhra 115 (116) •• 
AIR 1931 Mad 825 (828): 55 Mad 421. 

(2) Generally, inspection of documents 
will not be ordered under sub-rule (2) 
before the written statement. AIR 1956 
Andhra 115 (117) »» AIR 1964 Tnpura 25 
(27). 

(3) The Court can have no jurisdiction 

under sub-rule (2) to order inspection 
before directing an affidavit of docu¬ 
ment to be filed. AIR 1956 Cal 592 (593) 
** (1968) 1 Lab LJ 702: 33 FJR 174 

(Pat) (DB) •• AIR 1964 Tripura 25 (27): 
** 1959 Ker LT 462 (464). (Applies to pro- 
ceedings before Industrial Tribunal.) 

(4) Inspection of documents — Court 
finding party entitled to it — Prayer for 
copies of them cannot be refused. AIR 
1967 Cal 628 (629) (DB). 

(5) Industrial dilute concerning re¬ 
trenchment —— Issue as to state of com¬ 
pany's business — Held — Industrial 
Tribunal had power to order inspection 
of books and documents of company by 
workmen. AIR 1961 Cal 185 (188): (1961) 
2 Lab LJ 14. 


(6) Order for inspection of documents 
-— Question whether employer was carry¬ 
ing on an industry — Held, the docu¬ 
ments were in the possession of employer 
and were necessary for determining the 
question and no further proof of right to 
inspection was necessary. AIR 1966 Mad 
375 (378): (1966) 2 Lab LJ 420. 

. (7) Under sub-rule (2) possession of 
documents not disputed by other party 
— Affidavit regarding possession of docu¬ 
ments not necessary. AIR 1966 Mad 375 
(377): (1966) 2 Lab LJ 420. 


(8) Election Tribunal under the Re¬ 
presentation of the People Act (1951) has 
powers to direct discovery and inspection 
of documents, but the powers are con¬ 
fined within limits of Order 11. Order 
for production of ballot papers cannot 
be made under Order 11, Rule 15 or 
Rule 18 (2) where Election Officer is not 
a party to an election petition. However, 
the Election Tribunal has this power 
under Actions 100 ( 1 ) (a) (iii), 101, 102 
and Rule 63 of the Conduct of Election 
Rules 1961. AIR 1964 SC 1249 f 12511* 
(1964) 6 SCR 238. (The Supreme Court 
held that the High Court was in error 

exercise of dis¬ 
cretion by the Election Tribunal which 
proceeded on sound principles. AIR 1964 
All 86, Reversed.) 
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R. 19. Verified copies.—-<1) Where inspection of any business books is applied 
lor, the Court may, if it thinks fit, instead of ordering inspection of the original 
books, order a copy of any entries therein to be furnished and verified by the affi- 
davit of some person who has examined the copy with the original entries, and 
such affidavit shall state whether or not there are in the original book any and 
what erasures, interlineations or alterations: Provided that, notwithstanding that 

such copy has been supplied, the Court may order inspection of the book from 
which the copy was made. 

(2)^ Where on an application for an order for inspection privilege is claimed for 
any document, it shall be lawful for the Court to inspect the document for the 
purpose of deciding as to the validity of the claim of privilege. 


Order 11 Role 18 —* Note 2 (contd.) 

(9) Where the Court was satisfied 
that particulars were given in the amend- 
e d plaint sufficient to lay the founda¬ 
tion in support of allegations of fraud, 
it was held that inspection must precede 
particulars. AIR 1960 Her 201 (207): 
1959 Ker LT 1186. 

(10) Application for inspection of 
documents and copies thereof for pre¬ 
ferring review petition without making 
any reference to specific documents or 
giving reasons for inspection — Court is 
concerned only with making available 
material that may be necessary to pre¬ 
fer review petition and unless it is shown 
that conclusion was arrived at by Court 
by relying on certain documents and 
that those documents should be inspect¬ 
ed, it will not be proper to grant request. 
AIR 1967 Mad 337 (339): (1965) 2 Mad 
LJ 275. 

(11) Judgment by High Court in in¬ 

come-tax reference application — Com¬ 
pany A affected by findings of Court but 
not party in reference application — Ap¬ 
plication by A for inspection of docu¬ 
ments relating to reference application 
for purpose of his defence in company 
petition and for prosecuting original suit 
— Held that party seeking to have judg¬ 
ment in reference application reviewed 
or to prefer appeal before Supreme Court 
had to pray for and obtain relief from 
High Court or Supreme Court after filing 
review petition or appeal and after con¬ 
vincing Court of his right to inspection 
and copies of documents. AIR 1967 Mad 
337 (339): (1965) 2 Mad LJ .276. . 

(12) Inspection of documents ordered 
to avoid hardships to other parties. Order 
cannot be sustained as the Court had 
not applied the tests laid down in pro¬ 
viso to Rule 18 (1). AIR 1969 Guj 213 
( 221 ). 

3. Convenient place for Inspection. — 

( 1 ) In deciding a question as to the 
place where the inspection of documents 
is to be given, the Court should be guid¬ 
ed by the balance of convenience. (1935) 
o9 Cal WN 667 (668). 

4. Appeal. — (1) No appeal lies under 
the Code from an order for inspection 
under this rule; nor does it lie under 


Clause 15 of the Letters Patent, as an 
order directing inspection to be given is 
not a “judgment.” (1872) 9 Bom HCR 
398 (408, 412) (SB) ** (1909) 2 Ind Cas 
167 (167) (DB) (Bom), ; 

6. Revision. — (1) An order allowing 
the defendant before he filed the written 
statement to inspect . the plaintiff's ac¬ 
count will not be interfered with in revi¬ 
sion when discretion was exercised fairly. 
1956 Madh BLJ 566 (568)., 

(2) An order allowing inspection of 
the plaintiff's account under this rule is 
not revisable under Section 25, Provin¬ 
cial Small Cause Courts Act. AIR 1956 
Ajmer 32 (32, 33). 

(3) Controversy between parties in 
regard to right and obligation in relation 
to inspection of documents — Decision 
of Court thereon held would amount to 
"case decided" within meaning of Sec¬ 
tion 115. AIR 1969 Guj 213 (219). 

Order 11, Rule 19 — Note 1 

(1) The prohibition with regard to the 
inspection of a State document arises out 
of the privilege of the State and is not 
a procedural matter with which alone 
sub-rule (2) of this rule deals. 1957 Cri 
L Jour 134 (135) (Madh B). 

(2) The power given by sub-rule (2) 
to the court to inspect any document for 
which privilege is claimed is subject to 
the limitation contained in Section 162, 
Evidence Act and hence the Court can¬ 
not claim to do under this rule what it 
is prohibited from doing under S. 162, 
Evidence Act. AIR 1931 PC 254 (259) ** 
AIR 1950 East Puni 228 (234) (FB) ** 
1957 Cri L Jour 134 (135) (Madh B). 

(3) The rule no doubt does not re¬ 
quire affidavit but judicial decisions have 
insisted on affidavits in support of the 
privilege claimed being filed. AIR 1951 
Nag 212 (214): ILR (1950) Nag 690. 

(4) Where the Court having jurisdic¬ 
tion under the Rule has not acted with 
material irregularity or illegality in 
arriving at its conclusion on the question 
of privilege there is no cause for inter¬ 
ference in revision. AIR 1951 Nag 212 
(214): ILR (1950) Nag 690. 
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(3) The Court may, on the application of any party to a suit at any time, and 
whether an affidavit of documents shall or shall not have already been ordered or 
made, make an order requiring any other party to state by affidavit whether any 
one or more specific documents, to be specified in the application, is or are, or has 
or have at any tim e been, in his possession or power; and, if not then in his pos¬ 
session, when he parted with die same and what has become thereof. Such 
application shall be made on an affidavit stating that in the belief of the deponent 
the party against whom the application is made has, or has at some time had, in 
his possession or power the document or documents specified in the application, 
and that they relate to the matters in question in the suit, or to some of them. 

[R.S.C., O. 31, R. 19A.] 

R. 20. Premature discovery.—Where the party from whom discovery of any 
kin d or inspection is sought objects to the same, or any part thereof, the Court 
may, if satisfied that the right to the discovery or inspection sought depends on 
the determination of any issue or question in dispute in the suit, or that for any 
other reason it is desirable that any issue or question in dispute in the suit should 
be determined before deciding upon the right to the discovery or inspection, order 
that such issue or question be determined first, and reserve the question as to the 
discovery or inspection. 

[1882 and 1877, S. 135; R.S.C., O. 31, R. 20.] 


Order 11 , Role 19 — Note 1 (eontd.) 

(5) Claim of privilege under S. 123 of 

Evidence Act can be allowed when it 
strictly falls within the four comers of 
provisions of law because admission of 
such claim deprives the subiect of evi¬ 
dence on matters directly in issue. AIR 
1967 Punj 387 (389): (1968) 1 Lab LJ 

446. 

(6) The provisions of Order 11, Rule 19 
(2) must be read subject to Section 162 
of the Evidence Act (1872). AIR 1961 SC 
493 (513): (1961) 2 SCR 371. 

ORDER 11, RULE 20 

1. Scope. — (1) This rule empowers 
the Court to determine an issue for the 
exclusive purpose of deciding the right 
to discovery of documents which is to 
be used at the trial. AIR 1953 Nag 281 
(282): ILR (1953) Nag 88 (DB) ** (1882) 
6 Bom 572 (578) (DB) •* (1881) 18 Ch 
D 477 (483). 


(2) The Court has a discretion tc 

postpone discovery or inspection until 
some issue in the suit is determined. AIF 
1953 Nag 281 (282): ILR (1953) Nag 8* 
(DB) ** (1910) 38 Cal 230 (251, 252] 

(DB). 

(3) The rule does not make it com. 

pulsory that the Court should do so be¬ 
fore ordering discovery and inspectioi 
in every case. AIR 1953 Nag 281 (282) 

ILR (1953) Nag 88 (DB). 


(4) The rule does not apply when 
discovery is wanted for the determinatioi 
of the issue in the suit. AIR 1932 Mai 
284 ( 286): 55 Mad 704 ** AIR 1935 Mai 
288 (289). 

„ (5) An order under this rule is not i 

no appeal lies therefrom 
(1902) 4 Bom LR 342 (347) (DB). 

(6) Where the Court orders discover 
and inspection without giving any rea' 
sons therefor the court does not judi- 


cially exercise the discretion vested in it 
under this rule and the High Court has 
power to interfere with it under S. 115 
of the Code. AIR 1957 Punj 14 (16). 

(7) Suit for reopening accounts of 

dissolved partnership on allegations of 
fraud — Plaintiff applying for inspection 
of accounts produced by defendant — 
On sufficient particulars being submitted 
to lay foundation for allegations of 
fraud, inspection allowed to precede 
particulars. On facts, conditions imposed 
by single Judge were held to be harsh, 
and not warranted by any provision of 
C. P. C. and unnecessary. See also O. 11, 
Rule 18. AIR 1960 Ker 201 (207, 208): 

1959 Ker LT 1186 (DB). 

(8) Relevancy of documents for pur¬ 
pose of suit is not sufficient reason for 
ordering premature inspection. AIR 1960 
Mad 510 (512): (1960) 1 Mad LJ 292. 

(9) Where the decision in any suit de¬ 
pends on the finding on a preliminary 
issue which goes into the very root of the 
plaintiff's case a Court, cannot order in¬ 
spection of the defendant's documents be¬ 
fore the determination of such an issue. 
AIR I960 Mad 510 (512): (1960) 1 Mad LJ 
292. 

(10) Mere filing of documents by one 
party does not entitle the other party to 
inspect them if the first party objects 
to the inspection before determination of 
a particular issue or question. AIR 1960 
Mad 570 (572): (1960) 1 Mad LJ 292. 

(11) S. S. C. examinee not entitled to 
see confidential instructions of Board. AIR 
1965 Bom 28 (30): 66 Bom LR 569. 

*. Revision. — (1) Court ignoring provi¬ 
sions of Order 11 Rules 18 and 20 
while ordering inspection of documents 
acts illegally and with material irregula¬ 
rity within meaning of Section 115. AIR 
1969 Guj 213 (221, 222). 
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Non-compliance will* order for discovery. —Where any party 

fails to comply with any order to answer interrogatories, or for dis¬ 

covery or inspection of documents, he shall, if a plaintiff, bo liable 
to have his suit dismissed for want of prosecution, and, if a defendant, to 

have ms defence, if any, struck out, and to be placed in the same position as if 

e had not defended, and the party interrogating or seeking discovery or inspec¬ 
tion may apply to the Court for an order to that effect^ and an order may bo mada 
accordingly. it 

[1882 and 1877, S. 136; R.S.C., O. 31, R. 21; See Rr. II, 12 and 18-1 


ORDER 11, RULE 21 — SYNOPSIS 


1. Scope. , | 1 

2. Committal for contempt* * 

3. AppeaL 
-4. Review. 

6. Order, If can be set aside under Order 
9, Rule 9 or Rule 13. 

1. Scope.—(1) In the absence of an order 
under Rr. 11, 12 or 18 and the disobedi¬ 
ence thereof by the party ag ains t whom 
the order is made, the Court cannot act 
under this rule. ILR (1954) 2 All 153 (160) 
** AIR 1943 Pat 69 (71): 21 Pat 735 (DB) 
*• (1891) 18 Cal 420 (421) (FB) ** AIR 
1962 Andh Pra 249 (251) (DB) ** AIR 
1960 Punj 500 (506): 62 Pun LR 624 (DB). 

(2) A disobedience of an order, for pro¬ 

duction under R. 14 would not empower 
the Court to take action under this rule. 
AIR 1957 Raj 367 (370, 371): ILR 
(1957) 7 Raj 460 ** AIR 1922 All 235 (237): 
44 All 565 (DB) ** (1944) 48 Cal WN 

677 (679, 680) (DB) ** AIR 1966 Tripura 
16 (17). 

[But see (1922) 65 Ind Cas 661 (664) 
(Lah.] 

(3) This rule empowers a Court to strike 
out the written statement of a defendant 
and to place the defendant in the same 
position as if he had not defended the 
suit, if the defendant fails to comply with 
an order to answer interrogatories or for 
discovery or inspection of document. AIR 
1957 All 400 (401). 

(4) The Court cannot strike out the de¬ 

fendant's defence for his failure to file 
a written statement as directed by the 
Court. (1892) 1892 Pun Re No. 59. d. 216 
(221) (DB). 

(5) The Court cannot strike out the de¬ 
fence for the defendant’s failure to ap¬ 
pear for examination as witness for the 
opposite side. (1911) 12 Ind Cas 719 (719) 
(Mad). 

(6) Defence cannot be struck off for 
failure of the legal representative of a de¬ 
ceased defendant to comply with an order 
against the said defendant. AIR 1925 Bom 
386 (387) (DB). 

(7) An application by the plaintiff upon 
the failure of' the defendant to comply 
with the directions contained in a writ of 
summons, served on him in a commercial 
cause, to file an affidavit of documents 
within the prescribed time, is an applica¬ 
tion made clearly falling within the terms 
of this rule. AIR 1952 Cal 614 (616). 


(8) The Court cannot, under this rule, 
act of its own motion, but can only do sa 
on the application of the parties. ILR 
(1953) 2 Cal 309 (313) ** AIR 1957 All 400 
(401) »« 1892 Pun Re No. 69, p. 216 (221) 
(DB *« AIR 1968 All 119 (124) (DB). 

(9) It Is highly objectionable on the 
part of the Court to suggest to the defen¬ 
dant to file an application for the dismis¬ 
sal of the suit under this rule, such an ap¬ 
plication being a matter of choice with 
the defendant. AIR 1968 Andh Pra 450 
(451) (DB). 

(10) Where the parties apply for an 
order under this rule the Court should not 
impose the penalty except in extreme cases 
and as a last resort. AIR 1951 Madh B 65 
(65): ILR (1953) Madh B 293 (DB) •• 
AIR 1958 Him Pra 11 (13) ** AIR 1920 
Pat 131 (135): 5 Pat LJ 550 (DB). 

(11) This rule enacts a highly penal 
provision and so the conditions pre-re¬ 
quisite to its application must be clearly 
fulfilled before a party can be punished 
under it. AIR 1957 Raj 367 (370): ILR 
(1957) 7 Raj 460. 

(12) The plaintiff’s failure to comply 
with an order for inspection does not auto¬ 
matically entitle the defendant to an 
order of dismissal under this rule and 
whether to pass an order to that effect or 
not is entirely in the discretion of the 
Court. ILR (1953) 2 Cal 309 (313). 

(13) Dismissal should be ordered 
where the Court is satisfied that the party 
is avoiding a fair discovery. AIR 1925 Cal 
166 (168) (DB). 

(14) Dismissal should be ordered where 
the party is guilty of wilful default. AIR 
1954 Madh B 65 (65): ILR (1953) Madh 
B 293 (DB) ** AIR 1958 Him Pra 11 (13) 
** 1957 Jab LJ 259 (259, 260) (DB). 

(15) The word “wilfully” means that 

the act is done deliberately and intention¬ 
ally and not by “accident or inadvertence." 
AIR 1954 Madh B 65 (65): ILR (1953) 
Madh B 293 (DB) ** AIR 1929 Lah 750 
(753): 11 Lah 209 (DB). i i 

(16) An order for giving inspection 
“forthwith" must be complied with within 
a reasonable time after the order. AIR 
1938 Cal 353 (356): ILR (1938) 2 Cal 14. 

(17) On an application made for taking 
action under this rule, the Court should 
give an opportunity to the other side to 
put in his reply; an order dismissing the 
suit or striking off the defence without 
giving * such opportunity is improper. ILR 
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Order 11, Rule 21 — Note 1 (contd.) 

(1954) 2 All 153 (162) ** AIR 1925 Bom 
386 (387) (DB) ** AIR 1924 Cal 806 (805) 
(DB). 

(18) The terms of the rule contemplate 
two orders, first an order under Rr. 11, 
12 or 18, and secondly, upon the failure 
to comply therewith, a further order dis¬ 
missing the suit or striking off the defence. 
AIR 1925 Cal 166 (168) (DB). 

(19) A conditional order for dismissal of 
the suit or for striking. off the defence, 
on failure to comply with the orders for 
interrogatories, discovery or inspection can¬ 
not be said to be without jurisdiction. 
(1883) 9 Cal 923 (925) *♦ AIR 1938 Cal 
353 (355): ILR (1938) 2 Cal 14. 

[But see (1964) 2 Mad LJ 131: 77 Mad 
LW 488.1 

(20) Where the defendant fails to com¬ 
ply with an order for discovery, an order 
allowing him to defend the suit but shutt¬ 
ing out all his evidence is not a proper 
order; the case should be dealt with under 
this rule and the defence struck out. AIR 
1931 Pat 114 (122) (DB). 

(21) The Registrar of the High Court or 
the Master has power to strike out the de¬ 
fence and tr ans fer a suit from the list of 
defended suits to undefended ones. AIR 
1952 Cal 614 (616) (DB). 

(22) The provisions of this rule are by 
no means 'exhaustive, and therefore the 
Court can, in the absence of express pro¬ 
vision forbidding it, strike off the de¬ 
fence for non-compliance with an interlo¬ 
cutory order. AIR 1956 Sau 58 (62). 

(23) Occasion may arise where an order 
under this rule may be passed after is¬ 
suing notice to the party. But notice is not 
in every case necessary as the rule does 
not specifically provide for one. AIR 1957 
All 400 (401). 

(24) Insufficiency of answers — Parti¬ 
culars as to how insufficient not indicat¬ 
ed by party or court — Action under R. 21 
improper. 1960 Raj LW 621: ILR (1961) 
11 Raj 47 (DB). 

(25) There being no inconsistency at all 
between O. 11. R. 21 and the rules fram¬ 
ed under Orissa Development of Indus¬ 
tries, Irrigation, Agriculture, Capital Con¬ 
struction and Resettlement of Displaced 
Persons (Land Acquisition) Act (18 of 
1948), the provisions of O. 11, R. 21 deal¬ 
ing with interrogatories would apply with 
a full force. (1964) 30 Cut LT 133 (135) 
(DB). 

(26) A witness summoned by defendant 
to produce documents deliberately avoid¬ 
ing service the Court went on burdening 
the defendant with adjournment costs ulti¬ 
mately struck off defence for non-pay¬ 
ment of the costs: 

Held, that the order was not justified 
either under O. 17, R. 3 or under O. 11, 
R. 21. AIR 1960 Punj 500 (506): 62 Pun 
LR 624 (DB). 

(27) Section 11A of Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
1947 is practically identical with that of 

IVol. 3.] 3 A. M. 24 


O. 11, R. 21 where defence of the defen¬ 
dant is struck off under this rule, held 
suit could be fixed for ex parte hearing 
and tenant would not be entitled to cross- 
examine any witness produced by plain¬ 
tiff. 1964 BLJR 197 (DB). 

(28) An order striking out defence and 
proceeding ex parte should not be made 
merely because of an accidental default, 
but only in interest of justice if Court 
were satisfied that defaulting party acted 
deliberately or was reticent. 1963 All LJ 
505: ILR (1963) 2 All 230 (248) (DB). 

2. Committal for contempt. — (1) The 
Chartered High Courts have, under the 
Letters Patent, power to commit a party 
to a suit filed who has failed to obey an 
order for discovery or inspection, for con¬ 
tempt of Court. AIR 1929 Cal 117 (118): 
65 Cal 1110 ** (1883) 7 Bom 5 (13) (DB). 

(2) An appeal lies from an order of 
committal for contempt. (1883) 7 Bom 5 
(12, 15) (DB). 

[But see (1905) 27 All 380 (381) (DB).] 

(3) Compromise forming basis of decree 
Is not undertaking given to Court — No 
contempt in case of breach of terms of 
compromise. AIR 1960 Madh Pra 280 (282): 
1960 MPLJ 642. 

3. Appeal.— (l) Under O. 43, R. 1 (f) an 
order under this rule is appealable as an 
order. AIR 1958 Andh Pra 450 (451) (DB) 
** AIR 1932 Mad 316 (316, 317). 

(2) An order under this rule includes an 
order dismissing a suit or striking off a 
defence as well as an order refusing to dis¬ 
miss the suit or to strike off the defence 
in either case it is open to appeal. (1945) 
49 Cal WN 132 (133) (DB) ** AIR 1930 
Cal 426 (427) (DB). 

(3) Where an order, though purporting 
to be passed under this rule, is really and 
in substance, one under O. 6, R. 5, no ap¬ 
peal lies therefrom. AIR 1932 Mad 316 
f318) ** AIR 1957 Raj 367 (371): ILR 
(1957) 7 Raj 460. 

(4) Orders striking off defence for fai¬ 

lure of defendants to answer interrogato¬ 
ries passed under this rule. Appeal against 
decree eventually passed in the suit is not 
incompetent. AIR 1968 Punj 298 (299, 

301): ILR (1967) 2 Punj 352. 

4. Review.—(1) Where a suit is dismiss¬ 
ed for want of prosecution under this rule, 
the remedy of the aggrieved party is by 
appeal or by review under the provisions 
of Order 47. AIR 1925 Rang 218 (218): 3 
Rang 63. 

(2) Where the provisions of Order 47 
do not apply to the particular order in 
question the Court cannot review it under 
its inherent powers under Sec¬ 
tion 151 of the Code. AIR 1947 All 
343 (344): ILR (1947) All 389 ** AIR 

1947 Nag 236 (237): ILR (1947) Nag 190. 

5. Order, If can be set aside under Order 
9, Rule 9 op Rule 13. — ( 1 ) An order 
under this rule cannot be set aside under 
the provisions of Order 9. AIR 1925 Rang 
218 (218): 3 Rang 63 ** (1898) 2 Cal WN 
676 (679). 
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R. 22. Using answers to interrogatories at trial.—Any party may, at the trial 
ot the suit, use in evidence any one or more of the answers or any part of an 
answer of the opposite party to interrogatories without putting in the others or the 
whole of such answer: Provided always that in such case the Court may look at 
the whole of the answers, and if it shall be of opinion that any others of them are 
so connected with those put in that the last-mentioned answers ought not to be 
used without them, it may direct them'to be put in. ' - ' - 

[R.S.C., O. 31, R. 24.] 

, 5S. 23 : ° rder 1 to a PPly to minors.—This Order shall apply to minor plaintiffs 
dSal^ty 0 *^ 11 ^ neX * ^ ends ^d guardians for the suit of persons under 

[R.S.C., O. 31, R. 29.] . ** 


HIGH COURT AMENDMENT ' 

Rr. 24, 25, 26 (Mysore) 

Add the following rules after Rule 23:—> - U 

“24. If where inspection has been ordered out of Court or is to be given out 
of Court, it is found that a satisfactory inspection cannot be obtained, or if it is 
shown that the documents are being or are likely to be tampered with, an appli¬ 
cation may be made to Court for an order for the deposit and inspection of the 
documents in Court Such application shall be supported by affidavit Notice of such * 
application shall be given to the party affected thereby and orders passed only after 
hearing both sides, if they appear on the date fixed for hearing in the notice, or on 
any other date to which the hearing of the same may be adjourned thereafter. 

25. A defendant upon whom summons to appear and answer the plaint has 
been served, shall on entering appearance before filing his written statement be en¬ 
titled along with his pleader, if any, to inspect all documents produced with the 
plaint and lying in the custody of the Court 

26. A p la i ntiff as well as every defendant on whom summons has been served 
and who has entered appearance shall be entitled along with his pleader, if any, to 
inspect all documents produced into Court by any party to the suit” (30-3-1967.) 


ORDER XH 
ADMISSIONS 


[See S. 30.] 

, . 5: Notice °f admission of case.—Any party to a suit may give notice, by 

his pleading, or otherwise in writing, that he admits the truth of the whole or any 
part of the case of any other party. 

[R.S.C., Order 32, R. 1.] 



Order 11, Rule 22 — Note 1 

(1) The answers to interrogatories are 
only affidavits and are not by themselves 
evidence. (1879) 4 Cal 836 (837). 

(2) The party wishing to use the answers 
must put them in evidence in the ordinary 
way. (1886) 10 Bom 167 (171). 

(3) The answers are, when put in evi¬ 
dence, evidence against the party answer¬ 
ing them, though great caution should 
be exercised in using them as such. AIR 
1918 Mad 1103 (1107) (DB). 

(4) Vague answers to interrogatories 
served on railway in suit for damages for 
negligence in handling consignment, may 
be open to adverse inference. 1964 All WR 
(HC) 41. 


Order 11, Rule 23 — Note 1 

(1) Where the guardian of a min or de¬ 
fendant fails to compy with an order for 
discovery, the Court is competent to pass 
an order under Rule 21 against the minor 
defendant by virtue of this rule. (1935) 39 
Cal WN 1029 (1030), 

Order 12, Rule 1 

1. Scope.— (l) Admissions are the 
strongest evidence possible and even a 
wrong construction of a document will be 
assumed to be correct in view of the ad¬ 
mission. AIR 1914 PC 220 (223). 

(2) An admission in pleadings means the 
admission of an averment by the opposite 
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R. 2. Notice to admit documents. —Either party may call upon the other 
party to admit any document, saving all just exceptions; and in case of refusal or 
neglect to admit, after such notice, the costs of proving any such document shall 
be paid by the party so neglecting or refusing, whatever the result of the suit may 


Order 12, Rule 1 — Note 1 (contd.) 
party. AIR 1946 Sind 117 (119): ILR 

(1946) Ker 207 (DB). 

[See also AIR 1951 Trav-Co 109 (113): 
ILR (1951) Trav-Co 209 (FB)J 

(3) When a party to a civil suit makes 
an admission in pleadings or in his evi¬ 
dence at the hearing of the suit, those ad¬ 
missions are conclusive and cannot be chal¬ 
lenged. (1966) 7 Guj LR 1123. 

(4) Admissions must be taken as a whole 

or not at all. AIR 1955 Cal 465 (468) (DB) 
•* AIR 1937 Pat 418 (421) (DB) •* 

AIR 1935 All 946 (948): 58 All 261 (FB). 

(5) Admission made subject to a condi¬ 
tion, must be accepted with that condition. 
AIR 1954 Trav-Co 152 (156, 157) ** AIR 
1915 PC 2 (4): 39 Bom 399: 42 Ind App 
103. 

(6) Where one portion of a claim is ad¬ 
mitted and the other portion denied, the 
plaintiff is entitled to ask for a judgment 
on the admitted portion and proceed to 
trial on other. AIR 1918 Cal 467 (468): 45 
Cal 138 (DB). 

(7) Where it was contended that speci¬ 
fic averment made in certain paragraph 
of plaint and denied in written statement 
should be treated as admission — Held, 
pleadings should not be construed so strict¬ 
ly. AIR 1968 Delhi 68 (73) (DB). 

(8) An admission by defendant that he 
had executed a document relied on by 
plaintiff, accompanied by a pleading that 
the document is of no effect is no admis¬ 
sion at all of defendant’s liability. AIR 
1941 Rang 117 (118) (DB). 

(9) Value of admission is limited by its 
relevancy under the Evidence Act, and a 
judgment based upon irrelevant material 
will not be upheld. AIR 1914 PC 164 
(165). 

(10) What weight should be given to an 
admission is entirely within the discre¬ 
tion of the lower Court. If the court mini - 
mises its importance no question of law 
can arise. But the Court should be cau¬ 
tious in assessing the legal effect of an 
alleged admission made in cross-examina¬ 
tion. 1965 All WR (HC) 489. 

(11) Where lower Court in its judgment 
makes a statement that certain admissions 
were made. Appellate Court will not light¬ 
ly doubt the statement. AIR 1921 Cal 584 
(591) (DB). 

(12) The question whether there is a 
cause of action does not depend upon ad¬ 
mission of defendant, but when plaint dis¬ 
closes a cause of action, plaintiff is en¬ 
titled to get a decree on admissions of the 
defence. AIR 1921 Pat 280 (280). 


The nature of the facts admitted is an 
important consideration. AIR 1939 AU 626 
(631) (DB). 

(14) A party is not bound by an admis¬ 
sion in his pleading except for the purposes 
of the suit in which the pleading is deliver¬ 
ed. (1953) 32 Pat 983 (997) ** AIR 1941 
Bom 144 (145) (DB). 

(15) Documents are either proved by wit¬ 
nesses or marked on admission. When they 
are marked on admission without reserva¬ 
tion, the contents are not only evidence but 
are taken as admitted, the result being the 
contents cannot be challenged either by 
way of cross-examination or otherwise. 
In respect of documents marked on admis¬ 
sion dispensing with formal proof, the con¬ 
tents are evidence, although the party ad¬ 
mitting does not thereby accept the truth 
of the contents and is free to challenge the 
contents by way of cross-examination or 
otherwise. AIR 1967 Cal 191 (194): 70 Cal 
WN 452. 

(16) Where in suit for partnership ac¬ 
counts, a preliminary decree is passed 
against major and minor defendants in 
terms of statement of parties recorded by 
Court, statement amounts to compromise 
and not mere admission of liability by de¬ 
fendants. 1961 MPC 187. (Compromise in 
absence of leave of Court held void against 
minors.) 


2. Admission by minor.— ( 1 ) A minor 

defendant cannot make a valid 'admission 
where a guardian ad litem has been ap¬ 
pointed for him in the suit. (1916) 32 
Ind Cas 368 (368) (UPBR). 

(2) A minor and his father were made 
co-defendants to a suit and an admission 
was made by the father on a matter on 
which the father was best qualified to speak 
and the minor who was represented by a 
pleader did not deny the admission. It was 
held that the minor was bound by 
the admission. AIR 1936 Pat 428 (429). 

3. Withdrawal ol admissions.— ( 1 ) An 

admission made under a mistake may be 
allowed to be withdrawn and the plaint 
amended. AIR 1940 Bom 281 (282): ILR 
(1940) Bom 480. 


(2) Except under special circumstances 
an admission forming the foundation of a 
judgment should not be allowed to be with¬ 
drawn in appeal. AIR 1925 PC 150 
(154). 


(3) An admission on a mixed question of 
law and fact cannot be allowed to 
be withdrawn in second appeal. AIR 1935 
Oudh 163 (164). 


Order 12, Rule 2 — Nate 1 


(13) Value of admissions depends upon 
circumstances in which they were made. 
Possible motives for incorrect statements 
by interested parties should not be ignored. 


(1) Admission of documents means ad¬ 
mission of facts contained in the docu¬ 
ments. AIR 1966 SC 1697 (1703): (1966) 3 
SCR 527* 
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be, unless the Court otherwise directs; and no costs of proving any document shall 
be allowed unless such notice is given, except where the omission to give the 
notice is, in the opinion of the Court, a saving of expense. 

[1882, S. 128; R.S.C., O. 32, R. 2.] M 'r . 

HIGH COURT AMENDMENT , 0 

Allahabad ' ‘ X 

In Rule 2—* * ~ ’ > *' -1 ■ 

X 9 

(a) Insert the words “without sufficient cause" between the words “neglect to ad¬ 

mit” and the words “after such notice**; . ^ 

(b) substitute the words “such special” for the word “the” occurring between the 
words “after such notice” and the words “costs of proving"; 

(c) insert a comma and after that the words “as may be fixed by the Court not 

exceeding fifty rupees for each document” between the words ‘any such 
document” and the words “shall be paid by the party”; and 

(d) delete the comma and the words “unless the Court otherwise directs” and the 
semicolon thereafter occurring between the words “whatever the result of the 
suit may be" and “and no costs of proving any document”. (1-6-1957.) 


R. 3. Form of notice.—A notice to admit documents shall be in Form No. 9 
in Appendix C, with such variations as circumstances may require. 

[R.S.C., O. 32, R. 3.] 1 7 , 

. • • • • ' ■ J ■ 

a R. 3A. Power of Court to record admission.—Notwithstanding that no 
notice to admit documents has been given under Rule 2, the Court may, at any 
stage of the proceedings before it, of its own motion, call upon any party to admit 
any document and shall, in such a case, record whether the party admits or refuses 
or neglects to admit such document. 

[a] Inserted by Code of Civil Procedure (Amendment) Act; 1950 (60 of 1956), S. 14 

[1-1-1957], /j x;.; 

R. 4. Notice to admit facts.—Any party may, by notice in writing, at any 
time not later than nine days before the day fixed ,for the hearing, call on any 
other party to admit, for the purposes of the suit only, any specific fact or facts 
mentioned in such notice. And in case of refusal or neglect to admit the same 
within six days after service of such notice, or within such further time as may be 
allowed by the Court, the costs of proving such fact or facts shall be paid by the 
party so neglecting or refusing, whatever the result of the suit may be, unless the 
Court otherwise directs: Provided that any admission made in pursuance of such 
notice is to be deemed to be made only for the purposes of the particular suit and 
not as an admission to be -used against the party on any other occasion or in favour 
of any person other than the party giving the notice: Provided also that the Court 
may at any time allow any party to amend or withdraw any admission so made on 
such terms as may be just. .. • • l 


LR.S.C., O. 32, R. 4.] 

Order 12, Rule 2 — Note 1 (contd.) 

(2) Where a document was admitted 
by the counsel of the maker of the docu¬ 
ment subject to ‘all just exceptions* with¬ 
in the meaning of Order 12, Rule 2, a 
statement contained in the document can¬ 
not be relied upon in order to contradict 
the maker in a suit in which the maker 
has entered the witness box but the state¬ 
ment was not put to him. The admission 
of the counsel did away with the formal 
proof of the document but not with the re¬ 


quirements of Section 145 of the Evidence 
Act. AIR 1964 All 345 (345): 1963 All LJ 
680 (DB). (AIR 1957 All 1 (FB), Dlst.) 

Order 12, Rule 4 — Note 1 

■j ^ * * . j ’ . i i ‘ ( *f - ’V* ft n~i* 

(1) The Court has discretion to disallow 
the costs of proving a document not ad¬ 
mitted by opposite party under the Rule 
notwithstanding a direction to that 
in the Rule. AIR 1964 Madh Pra 1 (8): 
1963 MPLJ 867 (DB). 
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R. 5. Form of admissions.—A notice to admit facts shall be in Form No. 10 
in Appendix C, and admissions of facts shall be in.Form No. 11 in Appendix C, 
with such variations as circumstances may require. 

[R.S.C., O. 32, R. 5.] 

R. 6 . Judgment on admissions.—Any party may, at any stage of the suit, where 
admissions of fact have been made, either on the pleadings, or otherwise, apply to 
the Court for such judgment or order as upon such admissions he may be entitled 
to, without waiting for the determination of any other question between the parties: 
and the Court may upon such application make such order, or give such judgment, 
as the Court may think just. 

[R.S.C., O. 32, R. 6.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras (9-6-1959): Reg. 8 of 1965, S. 8. 


Madras and Pondicherry 

Re-number the existing Rule 6 as sub-rule 6(1) and insert the following as sub- 
rules (2) and (3):— 

“(2) The Court may, also of its own motion make such order or give such judg¬ 
ment as it may consider just, having due regard to the admissions made by the 
parties. 

(3) Whenever an order or judgment is pronounced under the provisions of this 
rule a decree may be drawn up in accordance with such order or judgment and 
bearing the same date as the day on which the order or judgment was pronounced.*’ 
(R.O.C. No. 1729 of 1926); Act 26 of 1968, S. 3 and Sch. Pt. H (w.e.f. 5-9-1968). 


ORDER 12, RULE 8 — SYNOPSIS 

1. Scope. 

2. Court may make such order as It may 

think Just. 

3. Admissions made otherwise than on 

pleadings. 

4. Judgment, 11 should be followed by a 

decree. 

5. Appeal. 

1. Scope.— (1) A party can, under this 

rule, move for a judgment upon admis¬ 
sions made by opposite party and thus get 
rid of the portion of the action in which 
there is no dispute. AIR 1953 Trav-Co 220 
(222): ILR (1953) Trav-Co 89 (FB) ** AIR 
1942 Mad 607 (508) (DB). 

(2) Object of Rule is to enable a party 
to obtain speedy judgment, at least to the 
extent of the relief, which, according to 
the admissions of the opposite party, he 
is entitled to. AIR 1951 Nag 259 (261): 
ILR (1950) Nag 160 (DB). 

(3) In moving for a judgment under this 
rule, the party applying need not relinquish 
the rest of his claim. AIR 1926 Sind 119 
(120): 20 Sind LR 216. 

(4) ^Admission on which a judgment can 

be claimed must be a clear and unequivocal 
one. 1956 Madh BLJ 143 (144) ** AIR 
1920 Cal 163 (165) (DB) •• AIR 1962 J and 
K 66 (67-68): 1962 Kash LJ 144 (DB). 


(Admission that plaintiff was entitled to 
certain security deposits subject to plain¬ 
tiff's furnishing no demand certificate as 
per condition of agreement between the 
parties — Condition held could not be 
ignored as being void under Section 28 of 
the Contract Act — Admission held was 
not unconditional.) 

(5) An admission of a defendant will 
not necessarily entitle plaintiff to a judg¬ 
ment, where right asserted by plaintiff has, 
In fact, no existence in law. AIR 1951 Hyd 
63 (63): ILR (1951) Hyd 77 (DB). 

(6) The rule refers only to admissions 
on points of fact and not on points of 
law. AIR 1951 Hyd 63(64): ILR (1951) 
Hyd 77 (DB) ** (l‘900) 27 Cal 156 (163): 
26 Ind App 216 (PC). 

(7) Calcutta High Court Original Side 
Rules, Chapter 13-A — Decree under - 
Principles of Order 12, Rule 6, Civil P. C. 
are applicable — Exercise of discretion — 
No hard and fast rules can be laid down. 
(1963) 67 Cal WN 533 (540, 541). 

(8) Application for judgment on admis¬ 
sion in suit Application by defendant 
for extension of time to file affidavit in 
opposition — Held, filing written statement 
and filing an affidavit in opposition to an 
application for judgment on admission 
stand on same footing — Defendant pre¬ 
cluded from making an application under 
Section 34 Arbitration Act as his actions 
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Mysore . 

Renumber Rule 0 as 0(1) and add the following as sub-rules (2) and (3):— . 

“(2) The Court may also of its own motion make such order or give such judg¬ 
ment as it may consider just; having due regard to die by the 

parties. - 

(3) Whenever an order or judgment is pronounced under the provisions of this 
rule, a decree may be drawn up in accordance with such order or judgment bearing 

to a' 7 \ aXnG date 33 4116 date ° n wilicil tile order or judgment was pronounced.** (30-3- 
1 yo7y. 

Orissa J ' ’* i J- 

Same as that of Patna. 

Patna * K . .. .o 


Substitute the following for Rule 0 in Order 12 __ 

"8. Where admissions of fact have been made, either on the pleadings or other¬ 
wise, the Court may, at any stage of a suit, on the application of any party, or of 
ite own motion, without waiting for the determination of any other question between 
the parties, make such order or give such judgment as it may think just” 


Order 12, Rule 6 — Note 1 (could.) 

amounted to taking steps in the proceed¬ 
ings. AIR I960 Cai 206 (208, 209). 

(9) Rule is permissive and does not pre¬ 
clude a party, who does not avail himself 
of it and proceeds to trial in that ordinary 
way from relying at trial on admissions 
made by opposite party. 1968 Lab IC 1487 
(1491) (Pat). (Per Ramratna Singh, J.) 

(10) Proceedings under Payment of 
Wages Act — Order 12, Rule 6, C. P. Code 
not applicable. 1965 Raj LW 210 (213): 
ILR (1965) 15 Raj 848. 

2. Court may make such order as It may 
think just.— (1) The Rule being discre- 

denary and not mandatory, it is not in¬ 
cumbent on Courts in all cases to pass a 
judgment upon admission. AIR 1931 Oudh 
321 (322) (DB) ** AIR 1929 Lah 569 (572) 
(DB) ** AIR 1924 Cal 190 (192) (DB). 

[See however AIR 1951 Nag 259 (261): 
ILR (1950) Nag 160 (DB).] 

(2) Court may, in exercise of its discre¬ 
tion, refuse to pass judgment on admission 
in appropriate cases. (1946) 50 Cal WN 
439 (441) ** AIR 1918 Cal 467 (470, 471): 
45 Cal 138 (DB). 

(3) Court will not ordinarily pass a 
decree for dissolution of marriage on mere 
admissions of parties in view of possible 
collusion between parties. (1893) 17 Bom 
624 (625) (FB). 

(4) Suit should not be dismissed but 
a decree should be passed on strength of 
defendant’s admission even if plaintiff is 
absent. AIR 1929 Lah 830 (831). (AIR 
1925 Pat 712 (2), Relied on.) 

(5) Where no application had been made 
by plaintiff for passing judgment on admis¬ 
sion and both parties were absent 
at the hearing, a judgment on ad¬ 
missions could not be passed in plain¬ 
tiff’s favour. ILR (1948) 1 Cal 141 (145) 
(DB). 

(6) Order 12, R. 6 has to be read along 
with Order 8, Rule 6 with particular refer¬ 


ence to the proviso to that rule so that a 
Court is not bound to grant a declaratory 
relief on basis of admission in pleading 
especially when the plaintiff did not invite 
the Court to exercise its powers under 
Order 12, Rule 6. AIR 1958 SC 880 (892). 

(7) Court may refuse to pass a decree in 

a case of constructive admission if, hi the 
circumstances of the case, it is of opinion 
that the defendant must not be held to 
have admitted facts not specifically denied 
in the written statement. (1885) 11 Cal 
111 (118): 11 Ind App 186 (PC). , ,, 

(8) In a suit for maintenance Court can¬ 
not award under this rule, an interim main¬ 
tenance for an amount larger than that ad¬ 
mitted by defendant. AIR 1954 Trav-Co 
123 (123). 

3. Admissions made otherwise than on 

pleadings.— (1) A judgment may be given 

even upon verbal admission. AIR 1918 
Cal 467 (468): 45 Cal 138 (DB). 

(2) Caution is required in acting upop 
verbal admissions. (1884) 6 All 406 (415, 
416) (DB). 

(3) The rule is wide enough to afford 

relief not only in cases of admissions made 
in pleadings, but also in case of admissions 
de hors pleadings. AIR 1926 Sind 119 
(120): 20 Sind LR 216. J • 

4. Judgment, if should be followed by a 

decree.— (l) There is nothing objection¬ 
able to a decree being drawn up on a judg¬ 
ment under this rule and later on to another 
decree being drawn up after investiga¬ 
tion of the claim not admitted. AIR 1918 
Cal 467 (470): 45 Cal 138 (DB). 

(2) It is not necessary to have a decree 

drawn up on a judgment passed under this 
rule, it being open to the plaintiff to en¬ 
force payment of the amount awarded as 
an order in execution proceedings by virtue 
of Section 36. AIR 1926 Sind 119 (120): 20 
Sind LR 216. ' 

(3) Interim decree for partition under 
Order 12, Rule 6 .(3) (Madras Amen dment) 
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R. 7. Affidavit of signature.—An affidavit of the pleader or his clerk, of the 
due signature of any admissions made in pursuance of any notice to admit docu¬ 
ments or facts, shall be sufficient evidence of such admissions, if evidence thereof 
is required. 


[R. S. C., O. 32, R. 7Jh 


R. 8. Notice to produce documents.—Notice to produce documents shall bo 
in Form No. 12 in Appendix C with such variations as circumstances may require. 
An affidavit of the pleader, or his clerk, of the service of any notice to produce, 
and of the time when it was served, with a copy of the notice to produce, shall 
in all cases be sufficient evidence of the service of the notice, and of the time 
when it was served. 

[R. S. C., O. 32, R. 8.] 

R. 9. Costs.—If a notice to admit or produce specifies documents which are 
not necessary, the costs occasioned thereby shall be borne by the party giving 
such notice. 

[R. S. C., O. 32, R. 9.] 


ORDER XHI 


PRODUCTION, IMPOUNDING AND RETURN OF DOCUMENTS 


R. 1. Documentary evidence to be produced at first hearing.— (1) The parties 
or their pleaders shall produce, at the first hearing of the suit, all the documentary 
evidence of every description in their possession or power, on which they intend 
to rely, and which has not already been filed in Court, and all documents which 
the Court has ordered to be produced. 


Order 12, Rule 6 — Note 4 (contd.) 

—- Amendment of pleadings sought after 
decree to provide for relief in case there 
was change in case law — The decree in 
question was held to be partly preliminary 
and partly final because so far as it affect¬ 
ed the particular items in question, it was 
in the nature of final decree subject only 
to its being varied, if necessary, by way of 
re-allotment of the items by consent of the 
parties. AIR 1946 Mad 151 (153). 


5. Appeal. — (1) An order rejecting ar 

application for a judgment on admission is 
a judgment” within Clause 15 of the Let 
ters Patent and is appealable. AIR 
1920 Cal 163 (164) (DB). 


Order 12, Rule 8 


1. Notice to produce documents.— ( 1 ) 

Order 12, Rule 8 refers to a notice to pro¬ 
duce documents ‘‘at the time of the hear¬ 
ing so that if they are not produced, the 
party calling for them may give secondary 
evidence of the same. AIR 1953 All 689 
(691) (DB) ** AIR 1962 Andh Pra 249. 


(2) No adverse inference can be drawn 
against a party for its failure to produce 
document in its possession, if the opposite 
party has not called upon it to produce 

^ he , m .„„ A J5„ 1 , 954 Cal 480 < 482 > : ILR (1955) 
102 (DB). 


ORDER 13, RULE 1 — SYNOPSIS 

1. Scope and object. 

2. “Shall produce at the first hearing.” 

3. “First hearing.” 

1. Scope and object.— (l) This rule en¬ 

joins on the parties to produce their docu¬ 
ments at the earliest possible opportunity. 
(1898) 22 Bom 173 (175) (DB) ** AIR 1931 
Pat 275 (281): 10 Pat 388 (DB). 

(2) Documents not in the possession or 
power of the party cannot and therefore 
need not be produced at the first hearing. 
(1875) 23 Suth WR 29 (30) ** 1930 Mad 
WN 511 (513) ** AIR 1964 J and K 59 
(o9, 60): 1963 Kash LJ 97 ** AIR 1961 Raj 
21 (23): 1960 Raj LW 321 (DB). 

(3) The rule is peremptory and all docu¬ 

ments on which a party intends to rely 
must be produced at the first hearing. 
AIR 1956 Bom 129 (134) (DB) ** ILR 
(1954) 4 Raj 950 (954) ** AIR 1966 Cal 
591 (592, 593): 70 Cal WN 729. 

(4) The Court is given discretion, 
under Rule 2, to receive any documents at 
later stages of the suit if there is no sus- 
picion about their genuineness. AIR 1918 
PC 11 (14): 45 Cal 878: 45 Ind App 73 ** 
AIR 1956 Bom 129 (134) (DB) ** AIR 1928 
Pat 555 (556): 7 Pat 589 (DB). 

[Se e ILR (1954) 4 Raj 950 (954) (DB).] 

(5) While it is the duty of a private 
party to a litigation to place all the rele- 
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(2) The Court shall receive the documents so produced: Provided that they 

are accompanied by an accurate list thereof prepared' in such form as the High 

Court directs. " •' ’ • at 

[1882 and 1827, Ss. 138, 140; 1859, Ss. 128, 129.] 

HIGH COURT AMENDMENTS 

Bombay: Dadra and Nagar Havelia 

For R. 1 substitute the following: f . - 

— a W ^^ 1 xm 

“1. Documentary evidence to be produced at or before the settlement of issues.— 
(1) The parties or their pleaders shall produce at or before the settlement of issues 

all the documentary evidence of every description in their possession or power on 

which they intend to rely and which has not already been filed in the Court, and all 
the documents which the Court has ordered to be produced. 


(2) The Court shall receive the documents so produced: 

Provided that they are accompained by an accurate list thereof prepared in such 
form as the High Court directs.” (1-11-1966.) % - a 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1905), 

Orissa ^ ^ *' 


Same as that of Patna. \ 

Patna 

After the words “at the first hearing of the suit” add the words : 

“or, where issues are framed, on the day when issues are framed, or within 
such further time as the Court may permit.” 


Order 13, Rule 1 — Note 1 (contd.) 
vant matters before the Court, a higher 
responsibility rests upon the Government 
not to withhold such documents from the 
Court. AIR 1904 SC 1714 (1717): 1904-0 
SCR 984. 

(6) The examination of witnesses, exhi¬ 
bition of documents is entirely in the 
hands of the parties and their lawyers. 
The duty of the Court is merely to shut out 
inadmissible evidence and to prevent abuse 
of process during hearing. It is no part of 
the duty of the Court or Judge to 
suggest beforehand whether the pleadings 
need or need not be supported by evi¬ 
dence. (1961) 65 Cal WN 1064. 

(7) Production of documents in evidence 
-— Particular care should be taken for pro¬ 
per custody of such records. 1961 BL#JR 
770. 

(8) In a suit against the Railway 

Ad min istration for compensation for non¬ 
delivery of jute bales, the Court is in error 
in rejecting documents tendered on behalf 
of the defence to show that Risk Note C 
must have been executed on behalf of the 
plaintiff, as such rejection is likely to cause 
considerable prejudice to the case of the 
defence. AIR 1960 Pat 489 (493): 1960 

BLJR 669 (DB). 

2. “Shall produce at the first hearing”.— 
(1) On the first day of hearing both the 
parties shall bring in all the documents 
on which they rely, and the Court is bound 
to receive them, if they duly put them in. 
AIR 1956 Bom 129 (134) (DB) •• (’65) 


Madh BLJ 1955 HCR 570 (671) •• ILR 
(1954) 4 Raj 950 (954) (DB). 

(2) In a small cause suit, the date of 
first hearing is the date which the Court 
appoints for the trial to begin after the 
pleadings have been completed. AIR 1943 
Mad 286 (287). 

(3) Documents of the kind specified in 

Order 7, Rule 18, sub-rule (2) or documents 
which are not in the possession or power 
of the plaintiff do not come under this 
rule. AIR 1922 Pat 669 (571) (DB) ** 

AIR 1929 PC 99 (103): 56 Cal 1003: 56 Ind 
App 119. i 

(4) Where the Court does riot want the 

production of documents till a particular 
stage in the suit is reached, it may pass 
an order requiring parties to produce their 
documents within a specified time. AIR 
1926 Mad 347 (349). j 

(5) Where additional documentary evi¬ 

dence produced by plaintiff. is admitted 
after the conclusion of hearing, defendant 
must be afforded an opportunity to adduce 
evidence in rebuttal and also other evi¬ 
dence to support his defence. AIR 1957 
Pat 688 (689) (DB). f - , 

3. “First hearing”. — (1) See Order 8, 
Rule 1. 

(2) ‘First hearing of the suit* — Mean 
that hearing after the pleadings are 
completed, and before issues are framed 
upto that stage, production of document is 
permissible without cause being shown. 
AIR 1966 Cal 591 (594): 70 Cal WN 729. 
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R. 2. Effect of non-production of documents.—No documentary evidence in 
tiie possession or power of any party which should have been but has not been 
produced in accordance with the requirements of Rule 1 shall be received at any 
subsequent stage of the proceedings unless good cause is shown to the satisfaction 
of the Court for the non-production thereof; and the Court receiving any such evi¬ 
dence shall record the reasons for so doing. 

[1882, S. 139; 1877, Ss. 138, 139; 1859, S. 128.] 

HIGH COURT AMENDMENT 
Bombay: Dadra and Nagar Havelia 

For R. 2, substitute the following:— 

» - f ,> » T *i - ... 

“2. Effect of non-production of documents.—(1) No documentary evidence in the 
possession or power of any party which should have been but has not been produced 
in accordance with the requirements of Rule 1 shall be received at any subsequent stage 
of the proceedings unless good cause is shown to the satisfaction of the Court for the 
non-production thereof; and the Court receiving any such evidence shall record the rea¬ 
sons for so doing. * 

(2) Nothing in the rule applies to documents to be used for cross-examining witnesses 
or to be handed over to witnesses merely to refresh their memory.” (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 


ORDER 13, RULE 2 — SYNOPSIS 

1. Effect of non-production of docu¬ 

ments. 

2. “Unless good cause Is shown* 9 , 

3. Appeal. 

1. Effect of non-prodnction of docu¬ 
ments.— (1) Where the genuineness of a 
document is beyond doubt, there can be no 
reasonable objection to its reception even 
at a later stage. AIR 1946 Nag 377 (381, 
382): ILR (1946) Nag 433 (DB) ** AIR 
1918 PC 11 (13): 45 Cal 878: 45 Ind App 
73. 

(2) The rule must be liberally construed 

so as to advance the cause of iustice. AIR 
1954 Him Pra 36 (38) ** AIR 1951 Cal 
246 (248) (DB) ** (1898) 22 Bom 173 
(176) (DB) ** AIR 1961 Pat 242 (244): 

1961 BLJR 308. 

[But see AIR 1924 Pat 517 (618, 519).I 

(3) No documents whether public or 

private which are above suspicion should 
be excluded if they are necessary for the 
proper decision of the case. AIR 1954 
Ajmer 50 (51) ** AIR 1940 Mad 540 (542) 
(DB) ** AIR 1929 PC 99 (103): 56 Cal 

1003: 56 Ind App 119 ** AIR 1924 Pat 517 
(518) (DB) ** AIR 1961 Raj 21 (23): 1960 
Raj LW 321 (DB). 

(4) Instead of giving a liberal construc¬ 
tion to this rule the same result may be 
arrived at by .granting the application 
under its inherent powers under Sec¬ 
tion 151 of the Code. AIR 1923 Oudh 59 
(60): 25 Oudh Cas 286. 

[But see AIR 1954 Him Pra 36 (37).I 

(5) Once a document is received no 
adverse inference can be drawn against 
the party on the ground of late 
production. AIR 1928 Pat 294 (299) (DB). 

(6) If the party considers a particular 
document irrelevant and does not produce 
it, no adverse inference can be drawn 


against him unless the other party asks 
him to produce it and he fails to do so. 
AIR 1958 Madh Pra 129 (131) (DB). 

(7) No leniency on ground of sex or age 
should be shown. Court must consider if 
prima facie document is ge. uine. AIR 
1956 Bhopal 1 (2). (Document appearing 
to be forged cannot be admitted.) 

(8) Documents not promptly rejected or 
ordered merely to be kept on the file will 
be deemed to have been received. AIR 
1928 Pat 537 (538) (DB) ** AIR 1929 Pat 
254 (257): 8 Pat 766 (DB). 

(9) When the documents are in the 
custody of another Court and are produced 
after the first hearing, they cannot be 
rejected under this rule. AIR 1936 Pat 
631 (634). 

(10) Where the document bore the 
endorsement of the Office Superintendent 
instead of the Presiding Judge but the 
appellate Court after due consideration 
allowed the party to adduce his rebuttal 
evidence and remanded the case for that 
purpose, the procedural defect pales into 
insignificance. AIR 1956 Hyd 114 (116): 
ILR (1956) Hyd 328 (DB). 

(11) Documents relied on by the plain¬ 
tiff and in his possession or ordered to be 

roduced should be produced on the first 
earing itself — Late production of docu¬ 
ments — Court has discretion to accept 
for purposes of fair trial. AIR 1966 Cal 
591 (592, 593): 70 Cal WN 729. 

(12) The words ‘possession or power’ in 
Rules 1 and 2 imply that the document 
in question must be in actual physical 
possession and control of the plaintiff. A 
document which can only be produced by 
calling a witness and asking him to pro¬ 
duce cannot come within the purview of 
Rr. 1 and 2. Hence, refusal to receive a 
document in possession of witness under 
Rule 2, held, erroneous. AIR 1964 J & K 
69 (59, 60): 1963 Kash LJ 97. 
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R. 3. Rejection of irrelevant or inadmissible d< 
any stage of the suit reject any document which it 
wise inadmissible, recording the grounds of such rej 

E 1882 and 1877, S. 140; 1859, S. 129.1 


-The Court may at 
irrelevant or other- 


Order 13, Rule 2 — Note 1 fcontd.) 

(13) Court acting suo motu has wide 

??o e ™ t .°*? ermit Production of documents. 
AIR 1961 Madh Pra 348: 1960 Jab LJ 1184. 

(14) A subsequent order reconsidering a 
previous order and allowing the plaintiff to 
produce certain documents on an applica- 
bon made by him under Order 13, R. 2 
Mid Section 151 is not without the jurisdic- 
non of the Judge even though the previous 

™*. bad . made by his predecessor 

m title AIR 1961 Mys 101 (102): 39 Mys 
JL Jour 26. 

(15) It is incumbent on the defendant 
who takes the plea that the suit is 
barred by Order 2, Rule 2 to place before 
the Court for consideration the plaint in 
the previous suit. Where he does not, he 
ought not to be permitted to raise the plea 
of bar of suit under Order 2, Rule 2. AIR 
1959 Mys 227 (232): 37 Mys LJ 412 (DB). 
(Overruled on another point in AIR 1963 
Mys 1.) 

2. “Unless good cause Is shown”.— (l) 

Vexatious and dilatory applications for 
reception of documents cannot be granted. 
AIR 1928 NaR 223 (225) (DB) ** 1956 Raj 
■LAV yo (97). 

(2) It is not a good cause for non- 
production that on the day fixed for the 
production of documents the hearing only 
resulted in an adjournment. AIR 1919 Cal 
800 (801) (DB). 

(3) Admission of papers after long delay 
without recording any reasons is wrong. 
AIR 1951 Cal 246 (248) (DB) ** AIR 1931 
Pal 275 (281): 10 Pat 388 (DB). 

(4) The fact that the documents were 
in the custody of another Court and that 
the delay in their production was not due 
to any fault of the party is sufficient 
reason. AIR 1936 Pat 631 (633). 

3. Appeal.— ( 1 ) Trial Court’s discretion 
to admit or reject documents at late stage 
ought not to be interfered with in appeal 
unless it has been exercised capriciously 
or improperly. ILR (1954) 4 Raj 950 (956, 
957) (DB) ** AIR 1928 Pat 555 (556): 7 
Pat 589 (DB) ** AIR 1931 Mad 512 (513) 
** (1938) 67 Cal L Jour 133 (134). 

(2) In a case where the trial Court in 
its discretion received documents produced 
at a late stage, it was held that the late 
production could not be a ground of 
appeal from the decision in the suit. 
(1869) 12 Suth WR 32 (32): 13 Moo Ind 
App 77 (PC). 

ORDER 13, RULE 3 — SYNOPSIS 

1 . Scope. 

2. Objection to admissibility. 

3. Appeal. 

1. Scope.— (1) The Court is expected 
and empowered under this rule to reject 


documents considered irrelevant or other- 
J? 8 ® >“f<hnissible. (1863) Suth WR 

fkAf 4 * 45) * FB) ** AIR 1928 Pat 537 (538) 
(DB). 

(2) Rejection under this rule may be at 

any stage. (1869) 11 Suth WR 350 (352) 
(UrS). f 

(3) The order holding a particular docu¬ 
ment inadmissible should be as brief as 
possible. AIR I960 Mad 62 (63). 

2. Objection to admissibility.— (i) Rele¬ 
vancy is different from admissibility. 
Whether an objection is raised or not, 
every Court is bound to reject irrelevant 
documents. AIR 1921 Pat 61 (63) (DB). 

[See ( 18 97) 19 All 76 (92): 23 Ind App 
106 (PC). (The decision of their Lordships 
turned on the admissibility of oral evi¬ 
dence.)] 

(2) Objections to the admissibility of 
documents must be taken at the trial and 
should be decided as they arise. AIR >1954 
T™y-Co 209 (217): ILR (1953) Trav-Co 

1090 <FB) *• AIR 1958 Orissa 26 (41) 
(DB). (Absence of objection to admissibi¬ 
lity does not preclude party from challeng- 
mg genuineness of document later on.) *♦ 
AIR 1957 Andh Pra 1022 (1023) ** AIR 
i957 Andh Pra 60 (60). (Question of 

admissibility should not be reserved for 
arguments at final stage.) ** AIR 1956 Him 

P/a 22 (24) ** AIR 1956 Cal 205 (208) 
(DB). 

J 3 ) a case of doubt on a question of 
admissibility, the safer course, in appeal- 

(1890) C 12 Se AH r ( 26°) ?FB)‘ * he d ° CUmen '- 

Ap [ p S ?59 I ?PC , )T 11 18 Cal 201 (2 ° 3): 17 Ind 

♦o ( fL N ^ 0bieC ^-?. n can be take n in appeal 
~ J i ad ™ ss ! bl l>ty of a document which 
dn ? 1 - t< ; d m ev,denc e without objection 
?! } h S t A naL < 1907 ) 34 Cal 1059 (1074): 

|q?L- * LR 5 R aj 191 (DB) ** AIR 

!* ATR ( 57 i : 2 Pe P su LR 4 31 (DB). 

AIR 19o4 Trav-Co 209 (217): ILR (19531 

Tf a ^"Co 1090 (FB) ** AIR 1966 All 570 

!iorri 5 o 6 Vr IL Pr (1965) 1 AH 483 (DB) ** 
TT 6 47 2 LJ 61 (62) ** (1966) 32 Cut 

(492 ]io ILR (1966) Cut 284 ** AIR 
1965 Orissa 113 (114): 31 Cut LT 889 . 

1 1 QR-f however AIR 1966 Cal 504 (509): 

< 19 ?/> . 1 , Lab LJ 483 (DB). (No oppor- 
,n °wer Courts for taking objec¬ 
tion of admissibility of evidence — Objec¬ 
tion can be raised in appeal.)J 

(5) In the case of a document which the 
law forbids to be received in evidence, 
failure to raise objection to its admissibi- 
Iity .m the trial will not'bar a party from 
raising the objection in the appellate Court. 
£J, R ,^ 9 «? Raj 46 (49): ILR < 1955 > 5 Raj 

lol (Ud), 
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IL 4. Endorsements on documents admitted in evidence.—(1) Subject to 
the provisions of the next following sub-rule, there shall be endorsed on every 
document which has been admitted in evidence in the suit the following parti¬ 
culars, namely:— , / 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted; 

and die endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted is an entry in a book, account or record, 
and a copy thereof has been substituted for the original under the next following 
rule, the particulars aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by the Judge. 

[1882 and 18Z7, S. 141; 1859, S. 132.] 

HIGH COURT AMENDMENT 
Bombay: Dadra and Nagar Haveli* 

Add the following proviso, to sub-rule (1) : 

“Provided that in proceedings in Bombay City Civil Court, the endorsement 
may be signed or initiall ed by such officer as the Principal Judge may authorise in 
this behalf." (1-11-1960.) 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1903, S. 3 (1-7-1965). 


Order 13, Rule 3 — Note 2 (contd.) 

(6) Iu the case of a document which Is 
compulsorily registrable, the failure to 
object to the admission of the document 
in the trial Court is no bar to raising the 
objection before a superior Court. AIR 
1936 Pat 634 (635). 

(7) As to objections on the score of in¬ 
sufficient stamp duty, see the under¬ 
mentioned cases. AIR 1956 Mad 250 (253): 
ILR (1956) Mad 449 ** (1889) 13 Bom 493 
(496) (DB) ** AIR 1939 Nag 220 (221): 
ILR (1940) Nag 671. 

3. Appeal.— There is no appeal from 
an order rejecting a document under this 
rule, though the order may be challenged 
in an appeal from the decree in the suit. 
(1872) 18 Suth WR 511 (511) (DB). 

[See (1958) 7 Moo Ind App 148 (168) 
(PC). (The Privy Council scarcely inter¬ 
feres in question of admissibility.)] 

Order 13, Rule 4 

1. Endorsements on admitted docu¬ 
mentary evidence.— ( 1 ) The endorsement 
is intended to be a record of the fact that 
the document has been admitted in evi¬ 
dence after the necessary legal formalities 
have been complied with. AIR 1943 PC 83 
(87): ILR (1943) Kar PC 69. 

(2) An endorsement, made before the 
documents are proved, or the practice of 
putting seal on the documents immediately 

Production, is not proper. AIR 
*928 Lah 432 (434): 9 Lah 224 (DB) ** 
AIR 1931 Lah 546 (550): 13 Lah 126 (DB) 

158 (160,: ILR < 1959 > 9 

(3) An objection to the mode of proof 
of a document must be taken at the trial 
before the document is marked as an exhi¬ 
bit. AIR 1943 PC 83 (87): ILR (1943) Kar 
(PC) 69 ** AIR 1954 Trav-Co 209 (217): 


ILR (1953) Trav-Co 1090 (FB) ** ILR 
(1966) Cut 816 (820, 821): 33 Cut LT 960 
M AIR 1960 Raj 92 (95): 1960 Raj LW 44 
(DB). 

(4) Where documents are admitted by 
both parties to be correct it is not neces- 
sai'y to formally tender them in evidence. 
AIR 1942 Lah 179 (182) ** AIR 1956 All 
124 (127): 1955 All WR (HC) 593. 

(5) The rule as to the endorsement of 
the documents must be strictly followed. 
AIR 1916 PC 27 (41): 38 All 627: 43 Ind 
App 212 ** AIR 1924 Lah 548 (549): 5 Lah 
227 (DB). (Provisions of rule completely 
ignored — Documents cannot be regarded 
as having been legally brought on record.) 
** AIR 1928 Lah 142 (142, 143): 9 Lah 4. 
(Absence of endorsement — Controversy 
whether document was admitted or not — 
Case remanded for retrial.) 

(6) There is no provision in the Civil 
P. C. which requires the Court to pass a 

order to the effect that it was 
admitting a certain document in evidence. 
A document becomes a piece of evidence 
m the legal sense “admitted in evidence” 
as soon as the other party has proved it 
or admitted it. Order 13, Rule 4 merely 
provides for an endorsement to be made on 
the document which has been admitted in 
evidence in the suit which will be done 
by the office and subsequently signed by 
the Judge. AIR 1960 All 359 (360): 1959 
All LJ 719 (DB). 

(7) Where there is no doubt as to the 
documents having been admitted, as a fact, 
the mere absence of the endorsements does 
not make the documents inadmissible in 
evidence. AIR 1957 Him Pra 23 (24, 25). 
(Some particulars not noted.) ** AIR 1937 
Pat 222 (222) (DB) ** 1963 Ker LT 592: 
ILR (1963) 2 Ker 639. 
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r* o. l^ndorsements on copies of admitted entries in books, accounts 

cords. (1) Save m so far as is otherwise provided by the Bankers’ - Books 

l^vadenco Act, 1891, where a document admitted in evidence in the suit is an 

entry in a letter-book or a shop-book or other account in current use, the party 

on whose behalf the book or account is produced may furnish a copy of the 
entry. u J 

, ,. (2) Where such a document is an entry in a public record produced from a 
public oihce or by a public officer, or an entry in a book or account belonging to 
a person other than a party on whose behalf the book or account is produced, the 
Court may require a copy of the entry to be furnished— 

(a) where the record, book or account is produced on behalf of a party, 
then by that party, or 

(b) where the record, book or account is produced in obedience to an 

order of the Court acting of its own motion, then by either or any 
party. , • 9 9 


^^ ere _ a copy of an entry is furnished under the foregoing provisions of 
, . r , e> . Court shall, after causing the copy to be examined, compared and 
certified in manner mentioned in Rule 17 of Order VII, mark the entry and 


0|, «ler 13, Rule 4 — Note 1 (contd.) 

(8) If there is an order admitting the 
document, the endorsement under Rule 4 

following up of that order. 

oi? A § 54 Ra| 173 < 17? ) : ILR (1953) 3 Raj 
833 (DB). (AIR 1916 PC 27: 38 All 627: 
43 Ind App 212: 19 Oudh Cas 192. Explain- 

CQ«| 


(9) Failure to exhibit a document which 
has been proved does not take away from 
its probative value, especially when the 
document is a certified copy of a public 
record. AIR 1950 Pepsu 65 (66): 2 Pepsu 
LR 168 (DB). 


(1024). (Court not applying its mind while 
completing all formalities under Order 13, 
Rule 4 — Rejection at time of judgment 
— Decision not legal — Document held 
admitted.)] 

(12) Where no objection is taken to the 
admissU)ility of a document at the time it 
Is let in the evidence the admissibility on 
the ground of insufficiency of stamp can* 
not be raised at any subsequent stage. 
AIR 1956 Mad 250 (253, 254): ILR (1956) 
Mad 449 ** AIR 1933 All 821 (821, 822): 

56 All 131 •• (1968) 10 OJD 112 (117, 118): 
34 Cut LT 805. 


(10) Where a document exhibited was 
merely marked “Exhibit P” and signed by 
the Court without endorsing the particulars 
required by R. 4 it was held that the docu¬ 
ment was not admitted in accordance with 
law and hence no inference could be drawn 
that it was admitted after proof of its 
execution. AIR 1969 Punj 256 (267): 71 
Pun LR 177. 

(11) The marking of documents for mere 

Identification or a mechanical endorsement 
without the Judge applying his mind to a 
consideration as to the admissibility of the 
document, does not amount to an admis¬ 
sion in evidence. AIR 1957 Ker 105 (106): 
ILR (1957) Ker 556. (Endorsement with¬ 
out proper application of mind.) ** (’57) 
AIR 1957 Trav-Co 272 (273): ILR (1956) 
Trav-Co 514. (Marking document merely 
for the purpose of facilitating reference.) 
•* AIR 1957 Tripura 28 (31). (Mere 

endorsement has no effect.) ** (1912) 16 

Ind Cas 834 (834, 835) (DB) (Lah) ** AIR 
1956 Mad 250 (253, 254): ILR (1956) Mad 
449 ** AIR 1929 Mad 522 (522): 53 Mad 
137 (DB). (Endorsement mechanically 

stamped by clerk — Judge’s initials also 
in rubber stamp.) ** AIR 1919 Nag 141 
(143). (Tentatively marked.) •* AIR 1927 
Lah 679 (679) (DB). 

[See however AIR 1967 Andh Pra 1022 


(13) Admitting instrument in evidence — 
Express order not necessary — Endorse¬ 
ment under Rule 4 is sufficient. AIR 1966 
All 392 (395, 396): 1966 All LJ 237 (FB). 

(14) Endorsement and initials on docu¬ 

ment as required by Order 13, Rule 4, 
C. P. Code — Document held admitted in 
evidence and such admission could not be 
questioned at a subsequent stage. AIR 
1962 Andh Pra 398 (399, 400) r (1962) 1 

Andh WR 156. 

(16) It is only when all the formalities 
as contained in Rule 4 are complied’ with 
that the document is said to be ‘Admitted 
into evidence’. AIR 1966 Andh Pra 184 
(186): (1965) 2 Andh WR 276 •* AIR 1961 
Madh Pra 6 (7): 1960 MPLJ 1346. i 

(16) Postal acknowledgments which are 
not exhibited and which do not bear the 
required endorsement on them cannot be 
relied upon by the Court. AIR 1967 
Tripura 19 (21, 22). 

Order 13, Rule 3 

1. Stamps, If necessary.— (1) Copies 
furnished under this rule need not bear 
any stamp. AIR 1952 Hyd 151 (152): ILR 
(1952) Hyd 319 (DB) ** (1903) 27 Bom 

150 (154) (SB) •• (1902) 26 Bom 622 (526) 
(SB). * 
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cause the book, account or record in which it occurs to be returned to the person 
producing it. 

[1882, S. 141-A; 1877, S. 141; 1859, S. 132.] 

HIGH COURT AMENDMENTS 
Bombay: Dadra and Nagar Havelia 

The following proviso shall be added at the end of sub-rule (3) of Rule 5 : 

“Provided that where the entry referred to in this rule is in a language other than 
; English or the language of the Court, the provision contained in the Proviso to 

sub-rule (2) of Rule 17 of Order 7 shall apply mutatis mutandis to such an entry” 
[1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Gujarat 

Same as that of Bombay without the words “English or” [17-8-1961]. 

R. 6. Endorsements on documents rejected as inadmissible in evi¬ 
dence.—Where a document relied on as evidence by either party is considered 
by the Court to be inadmissible in evidence, there shall be endorsed thereon the 
particulars mentioned in clauses (a), (b) and (c) of Rule 4, sub-rule (1), together 
with a statement of its having been rejected, and the endorsement shall be signed 
or initialled by the Judge. 

[1882 and 1877, S. 142; 1859, S. 134.] 

HIGH COURT AMENDMENT 
Bombay: Dadra and Nagar Havelia 

Add the following proviso at the end of the rule:— , 

“Provided that in proceedings filed in the Bombay City Civil Court the 
endorsement may be signed by such officer as the Principal Judge may authorise 
in this behalf' [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

R. 7. Recording of admitted and return of rejected documents.—(1) Every 

document which has been admitted in evidence, or a copy thereof where a copy 

has been substituted for the original under Rule 5, shall form part of the record 
oi the suit. 

(2) Documents not admitted in evidence shall not form part of the record 
• ana shall be returned to the persons respectively producing them 

[1882, S. 142-A; 1877, S. 142; 1859, S. 134.] 

_ ■ HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Havelia 

Add the following sub-rule (3) to R. 7 :_ 

Order 13, Rule 5 — Note 1 (contd.) 

(2) Order 13, Rule 5 relates only to 
account books in current use. If the origi¬ 
nal account book produced is not in 
current use, the Court should not return 

322 fDB) 1961 B ° m 169 (1?7): 62 B ° m LR 


Order 13, Rule 6 — Note 1 

(1) If a document is not rejected with 
an endorsement or the particulars required 
under Order 13, Rule 6 and on the other 
Hand, the document bears all the 
particulars of the endorsement required to 
be made by Order 13, Rule 4 and the 
endorsement of the particulars is initialled 
by the Judge it has to be taken that there 


was admission of the document in evidence 
AUJ 1957 Andh Pra 1022 (1024). (Case 
under Section 36 of the Stamp Act.) 

(2) Pronote not bearing particulars to be 

endorsed either under Rule 4 or Rule 6_ 

Held, in absence of any endorsement to the 
contrary, only logical inference was that 
document was admitted in evidence and 
was marked as exhibit — Held, further 
that in view of provisions of Section 36, 
Stamp Act (1899), admission could not be 
questioned at subsequent stage. (1968) 10 
OJD 112 (117, 118): 34 Cut LT 805. 

Order 13, Rule 7 — Note 1 

(D Documents admitted in evidence are 
the only documents that can legally be on 
record. (1892) 14 All 356 (357, 358) (DB). 
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“(3) Documents in language other than English or Court langimgp OT Jq soipt 

other than Devanagari : 

Every document • produced in evidence which is not written in the Cpurt 
language or in English shall be accompanied by a correct translation into English 
or the Court language and every document which is written in the Court language 
or in a script other than Devanagari shall be accompanied by a correct translitera¬ 
tion into Devanagari script. If the document is admitted in evidence the opposite 
party shall either admit the correctness of 7 the translation or transliteration or 
submit his own translation or transliteration of the document” [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Kerala: Laccadive, Minicoy and Amindivi Islands 

Same as that of Madras [9-6-1959]. See Act 37 of 1956, S. 60 and Reg. 8 of 1945, 

S. 3 (w.e.f. 5-9-1968). 

Madhya Pradesh 

The following shall be added as sub-rule (3) : 

“(3) Every document produced in evidence, which is not written in the 
Court language or in English, shall be accompanied by a correct tr ans lation into 
j English; and every document which is written in the Court language but in a 
script other than Devanagri shall be accompanied by a correct transliteration into 
Devanagri script. If the document is admitted in evidence the opposite party shall 
either admit the correctness of the translation or transliteration or submit hi* own 
translation or transliteration of the document.” (16-9-1960) 

Madras and Pondicherry 

Add the following proviso to sub-rule (2): 

“Provided that no document shall be returned which by force of the decree 
has become wholly void or useless” [Dis. No. 434 of 19.16]. 

For application to Pondicherry, see Act 26 of 1968, S. 3 and Sch. Pt II (w e.f. 
5-9-1968). ; 

R. 8. Court may order any document to be impounded.—Notwith¬ 
standing anything contained in Rule 5 or Rule X of this Order or in Rule 17 of 
Order VII, the Court may, if it sees sufficient cause, direct any document or book 
produced before it in any suit to be impounded and kept in the custody of an 

officer of the Court, for such period and subject to such conditions as the Court 
thinks fit. ~ . ljt 

[1882, S. 143.] - , r ;.v ./• 

R. 9. Return of admitted documents.—(1) Any person, whether a party to 
the suit or not, desirous of receiving back any document produced by him in the 


Order 13, Rule 7 — Note 1 (eontd.) 

(2) Where after admitting a document 

the Court considers that it is a forged 
document or that its genuineness has not 
been satisfactorily established, the docu¬ 
ment should not be “rejected” but must 
still form part of the record with a suit¬ 
able remark. AIR 1936 Oudh 298 (301, 

302): 12 Luck 568 (DB). 

(3) When an objection that the person 
who originally authorised the Advocate to 
act on behalf of the decree-holder had no 
authority to do so is raised and the deci¬ 
sion turns on the legality and propriety of 
a power-of-attomey given, the parties must 
produce before the Court proof in favour 
of their submissions. AIR 1951 Puni 371 
(373). 

(4) Documents not forming part of 
record under this rule should not be used 
in evidence. They should be returned to 
the persons producing them. (1880) 5 Cal 
317 (320) (DB) ** 1872 Bom PJ 275 (275) 
** AIR 1931 Lah 546 (550): 13 Lab 126 
(DB). 


(5) ‘Record of suit’ — Rule 7 gives a 
restricted meaning to the expression 
‘Record of the suit’ but Rule 10 of <Ratna 
High Court General Rules and Circulars 
Orders (Civil) 1954 with its Note 2 of 
G. R. and C. O. gives a wider meaning 
inasmuch as Rule 10 read with Note 2 
includes not only documents envisaged by 
Rule 7 (1) of Order 13 of the Code but 
also documents produced along with the 
plaint even though such documents have 
not been admitted — ' Pleader Commis¬ 
sioner’s private report filed — No right to 
have copy of the report. AIR 1961 Pat 242 
(244): 1961 BLJR 308. 

Order 13, Rule 9 


1. Scope.— (1) The act of returning 
documents under this rule is merely 
ministerial and no evidence on oath is 
required, if there is a proper application 
for return. AIR 1921 Cal 433 (433) (DB). 

(2) Where a suit has been allowed to 
be withdrawn, the document on which the 
plaintiff sued does not become void or 
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suit and placed on the record shall, unless die document is impounded under R. 8, 
be entitled to receive back the same,— 

(a) where the suit is one in which an appeal is not allowed, when the suit 
has been disposed of, and 

v .(b) where the suit is one in which an appeal is allowed, when the Court 
is satisfied that the time for preferring an appeal has elapsed and that 
no appeal has been preferred or, if an appeal has been preferred, when 
the appeal has been disposed of: 

Provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper officei 
a certified copy to be substituted for the original and undertakes to produce the 
original if required to do so : 

Provided also that no document shall be returned which, by force of the 
decree, has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be 
given by* the person receiving it. 

[1882 and 1877, S. 144; 1859, Ss. 185, 136, 137.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Havelia 

In Order XIII, for the existing Rule 9 and its marginal note, substitute the follow¬ 
ing as Rule 9 and mar ginal note :— 

“9. Return of admitted documents.—(1) Any person whether party to die suit- or 
not, desirous of receiving back any document produced by him in the suit and placed 

on the record shall, unless the document is impounded under Rule 8, be entitled to 
receive back the same— 

(a) Where the suit is one in which an appeal is not allowed, when the suit has 

been disposed of, and 

(b) Where the suit is one in which an appeal is allowed, when the Court is 
satisfied that the time for preferring an appeal has elapsed and that no ap¬ 
peal has been preferred or, if an appeal has been preferred, when the appeal 
has been disposed of: 

. ,^ r ° Vic | ed . c th f a d °cument ma >- »» returned at any time earlier than that prescribed 

to Pe I° Q ai ? pIyi ? g 4eref " de , Uvers ^ proper officer a certified copy 

to be substituted for the ongmal and undertakes to produce the original, if required to 

Provided further that where the document has been produced by a person who is 
not a party to die suit, the Court may order, and at the request of the p^n applying 

4 ° , n * m of 4e document, shall order the party at whose instance the^cument wsS 
produced to pay the cost of preparing a certified copy: 

Provided also that a copy of the decree and of the judgment filed with the memo- 


Order 13, Rule 9 — Note 1 fcontd.) 

PJ ill ?i n 2 d 3) m (DB) be retU ™ ed - 1893 B ° m 

(3) Even if a document produced is 
rejected on th e ground that it is not admis- 
evidence, it has to be returned 
under Order 13, Rule 9 by following the 
procedure laid down therein. When the 
procedure has not been followed it is a 
case of material irregularity in the exercise 


of jurisdictiou. AIR 1969 Guj 149 (160): 10 

uuj Ln 535. 

,. 2 * S ! a ^? doty.— (l) There is a distinc- 
uon between a copy substituted under 
Rule 6 and that substituted under this rule. 
Ine latter is liable to stamp duty if requir¬ 
ed b y law. (1902) 26 Bom 522 (625) (SB), 
(ibe copy under Rule 6 is not. when 
furnished, certified.) 
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Provided also that no document shall be returned which, by force of the decree* 
has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a receipt shall be given by 

the person receiving it*' (1-11-1966). . •= *1 

[a] See Act 35 of 1961, S. 1J, and Reg. 6 of 1963, S. 3 (1-7-1965).; : 

Delhi and Himachal Pradesh v r • «* 

Same as that of Punjab — see Act 26 of 1966, Ss. 7 and *17. o *r 
Gujarat • - c I T * 

(i) Add between first and second proviso to sub-rule (1), the following provisos —* 

^Provided also that a copy of the decree and of the judgment filed with the memoran¬ 
dum of appeal under Order 41, Rule 1, may be returned after the appeal has been dis¬ 
posed of by the Court”; ah t if. L- -~0 

(ii) Renumber the existing sub-rule (2) as sub-rule (3), and ins ert the following as 

sub-rule (2):— ->■- . .r- r • -U . 1 f - 

*‘(2) Where the document has been produced by a person who is not a party 
to the suit, the Court may order and at the request of the person applying for 
the return of the document shall order, the party at whose instance the docu¬ 
ment was produced to pay the cost of preparing a certified copy.” (17-8-1961.) 
Kerala: Laccadive, Minicoy and Amindivi Islands 

Same as that of Madras (9-6-1959); Act 37 of 1956, S. 60 and Reg. 8 of 1965, J5.3. 
Madhya Pradesh T| " ° 3 ‘ 

Insert the following as sub-rule (2) and renumber the present sub-rule (2) as sub- 
rule (3) : 

“(2) Where the document has been produced by a person who is not a 
party to the suit, the Court may order and at the request of the person applying 
for the return of the document, shall order, the party at whose instance the docu¬ 
ment was produced to pay the costs of preparing a certified copy” [16-9-1960]. 

Madras and Pondicherry 

Add the following as sub-rules (3), (4) and (5) : - 

“(3) Every application for return of a document under the first proviso to sub-rule (1) 
shall be made by a verified petition and shall set forth facts justifying the immediate 
return of the original. 

i 11 * • . j •, * 9 * |_< kl? 11jf 

(4) The Court may make such order as it thinks fit for the costs of any or all the 

parties to any application under sub-rule (1). The Court • may further direct that any 
costs incurred in complying with or paid on application under sub-rule (1) or incurred 
in complying with the provisions of Rule 5 of this Order, shall be included as costs in 
the cause. . _ 

(5) Subject to the provisions of Rule 8 above, where a document is produced by a 
person who is not a party to the suit and such person applies for the return of the docu¬ 
ment as hereinbefore provided and undertakes to produce it whenever required to do 
so, the Court shall, except for reasons to be recorded in Writing, require the party 
on whose behalf the document was produced, to substitute With the least possible delay 
a certified copy for the original, and shall thereupon cause the original document to be 
returned to the applicant and may further make such order as to costs and charges in 
this behalf as it thinks fit. If the copy is not so provided within the time .fixed by the 
Court, the original document shall be returned to the applicant without further delay”i 
For Pondicherry, see Act 26 of 1968, S. 3 and Sch., Part II (w.eT. 5-9-1968). 

Mysore a- ' (*" - -,***?« 

Add the following sub-rules to Rule 9:— t ' 

(3) Every application for return of a document under the first proviso to sub-rule (1) 
shall be verified in the manner prescribed for verification of plaints and shall s6t forth 
facts justifying the immediate return of the original. 

(4) The Court may make such order as it thinks fit for costs of any or all the parties 
to any application under sub-rule (1). The Court may further direct that any cost* 
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incurred in complying with or paid on application under sub-rule (1) or incurred in com' 
plying with the provisions of Rule 5 of this Order shall be included as costs in the 
cause. 

(5) Subject to the provisions of Rule 8 above, where a document is produced by a 
person who is not a party to the suit and such person applies for the return of that 
document, as hereinbefore provided and undertakes to produce it whenever required to 
do so, the Court shall, except for reasons to be recorded by it in writing, require tho 
party on whose behalf the document was produced, to substitute with the least possible 
delay a certified copy of the original and shall thereupon cause the original document to 
be returned to the applicant and may further make such order as to costs and charges 
In this behalf as it thinks fit. If the copy is not so provided within the time fixed by the 
Court the original document shall be returned to the applicant without further delay 
[30-3-1967]. 

Orissa 

Same as that of Patna. 

Patna 


Add the following as sub-rule (la): 

“(la) Where a document is produced by a person who is not a party in the 
proceeding the Court may require the party on whose behalf the document is 
produced, to substitute a certified copy for the original as hereinbefore provid¬ 
ed." , 

Punjab, Haryana and Chandigarh 

To sub-rule (1), the following further proviso was added: 

“Provided further that the cost of such certified copy shall be recoverable as 
a fine from the party at whose instance the original document ha? been produced" 
[24-11-1927]; Act 31 of 1960, Ss. 29 and 32 [1-11-1966]. 


R. 10. Court may send for papers from its own records or from other 

Courts.—(1) The Court may of its own motion, and may in its discretion upon 

the application of any of the parties to a suit, send for, either from its own records 

or from any other Court, the record of any other suit or proceeding, and inspect 
the same. 


(2) Every application made under this rule shall (unless the Court otherwise 
directs) be supported by an affidavit showing how the record is material to the 


ORDER 13, RULE 10 — SYNOPSIS 

1. Scope and object. 

2. Discretion of Court. 

3. “From any other Court”. 

4. Affidavit in support of application. 

1. Scope and object.— ( 1 ) The power 
given under this rule may be exercised also 
by an Appellate Court. (1871) 15 Suth 
WR 173 (174) (SB) 1894 All WN 3 (3) 
(DB). 

(2) A Court is not bound to send for the 
whole of the records but only such docu¬ 
ments will be sent for as are specifically 
mentioned in the application. 1864-1 Suth 
WR 272 (273) (DB). 

(3) Documents do not become evidence 
in the case by the mere fact of being 
received into the Court under this rule. 
They must be admitted in evidence by the 
Court like any other document. AIR 1941 
Oudh 341 (343) (DB) ** (1913) 9 Nag LR 

(DB) 14) ** (1930) 31 PUn LR 250 (25?) 

(4) Court cannot use any document from 
the record without putting it to the party 

IVoL 3J3A.M. 25 


against whom it is to be used or without 
getting it proved formally. (1956) Madh 
BLJ 663 (664) ** AIR 1951 Raj 167 (168). 

. (5) Failure to prove does not necessarily 
imply that the record is not material to 
the suit. 1956 Madh BLJ 663 (664). 

(6) Where the Court rejects the applica. 
tion of the plaintiff asking the Court to 
send for a file of a certain case, and sends* 
for the file on its own motion, the Court 
can use the judgments on the file even 
though the plaintiff relying on the same 
had not independently mentioned them in 
his list of documents. AIR 1945 Pesh 9 
(11, 12) (DB). 

(7) No party has a right to summon the 

original record unless it be for the purpose 
of proving certain certified copies of some 
papers on that record which the opposite 
party denies and which require Droof 
1956 Raj LW 95 (97). P * 

(8) Proceeding relating to issue of search 

warrant under Section 19 (3), Foreign 

Exchange Regulation Act is judicial pro- 

7Ti EveQ U 13 not » ^ proceeding 
would still come within the scope of 
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suit in which the application is made, and that the applicant cannot without un- 

^ ^ dG lu y OI c ob 1 tain a dul y authenticated copy of the record or of 

such portion thereof as the applicant requires, or that the production of the original 
is necessary for the purposes of justice. . ^ 

(3) Nothing contained in this rule shall be deemed to enable the Court to 

use in evidence any document which under the law of evidence would be inarW- 
si Die in. me suiu 

[1882 and 1877, S. 137; 1859, S. 138.] 

1X ‘ ^visions as to documents applied to material objects—The provi- 

c ° ntaule , d “ , to documents shall, so far as may be, apply to all other 
material objects producible as evidence. 

[1882, S. 145.] ‘ 

„ . HIGH COURT AMENDMENTS 

Rules 12 and 13 (Allahabad) 

Add the following to the end of Order 13: e 

, * 12 * / Ever y document not written in the Court vernacular or in English, which fa 
produced (a) with a plaint, or (b) at the first hearing, or (c) at any other time tendered 


’! 


Order 13, Rule 10 — Note 1 (contd.) 
P r d e J. 13; Rule 10 as it does not require 

A- lcia }. P r °ceeding — Hence, the con¬ 
tention that as the Chief Presidency 
Magistrate merely issues the warrant there 
If n< ^ Proceeding before him and, therefore, 
Uie * J ® tter °f request issued to him for 
custody of the seized documents is invalid 

™ untenable. (1961) 42 ITR 763 (769, 760) 
(i-*al) # 

(9) Petition by Income-tax Officers pur¬ 
porting to be under Section 131, Income-tax 
Act, 1961, for inspection and custody of 
documents — Power of Magistrate to grant 

Order granting custody, held passed 
under Section 172 and not under Order 13, 
5S® 1°. Civil P. C. (1908). AIR 1964 Cal 
391 (394, 395): 1964 (2) Cri LJ 285. 

[See (1969) 71 ITR 269 (Cal)J 

(10) Dasti-process should not be issued 
to party to bring judicial record himself — 
Private persons or parties to a litigation 
cannot be allowed to bring or handle judi¬ 
cial records in this mann er, AIR 1969 Punj 
197 (200). 

2. Discretion of Court.— (1) The Court 

has a discretion to grant or refuse an ap¬ 
plication under this rule. 1864-1 Suth WR 
177 (178, 180) (FB). 

(2) Court should not refuse to send for 
necessary documents on a proper applica¬ 
tion, nor, having ordered them to be sent 
for, omit to actually send for them to be 
used by the party as evidence. (1872) 18 
Suth WR 127 (128) (DB) ** (1872) 7 Cal 
560 (565) ** (1908) 8 Cal L Jour 43 (46, 
47) (DB). 

(3) Court cannot reject an application 
which is in order, on the ground that the 
previous application which did not conform 
with the rule was rejected, without being 
considered on merits. 1956 Madh BLJ 663 
(664). 

(4) Court is not bound to send for a 
document when the party neglects or fails 
to make an application. (1883) 9 Cal 260 
(264, 265) (PC). 


(5) An omission to exercise the dis¬ 
cretion in favour of a party in a proper 
case is a good ground in. an appeal or revi¬ 
sion provided the party has been pre¬ 
judiced thereby. (1909) 2 Ind Cas 953 
(953) (DB) (Cal) •• AIR 1918 All 375 
(376) (DB). . i t 

(6) Original records filed in another 
Court — Application to call for — Ques¬ 
tion of validity of transfer of shares by 
alleged resolution of Board of Directors — 
Copies of proceedings of Board’s meeting 
already accepted by Court — Court re¬ 
jecting application to call for origin a l re¬ 
cords and deciding against applicant — Ap¬ 
plication, held, was not unreasonable and 
should have been allowed, especially when 
transfer of shares was not void on face of 
it. AIR 1966 Assam 48 (51): ILR (1965) 
17 Assam 275. 

3. “From any other Court.”— ( 1 ) The 

Court from which a document is sent for 
need not necessarily be a Civil Court. But 
it must be a Court. 1874 Pun Re No. 32, 
P- 147 (148) •* (1971) 15 Suth WR 150 
(151) (SB). (A Court of Wards is not 
Court.) 

(2) A Court from which records are sent 
for under this rule has no discretion to 
refuse to send them. (1879) 4 Cal L Rep 
36 (37) •* (1961) 42 ITR 753 (758) (Cal). 

[See (1969) 71 ITR 269 (Cal).] 

4. Affidavit In support of application.— 
(1) An application without setting forth 
the necessary grounds satisfactorily in the 
affidavit will be rejected. 1956 Madh BLJ 
663 (664) •• AIR 1931 Lah 119 (120) (DB). 

(2) The affidavit has to show the con¬ 
nection between the record sent for and 
the suit under consideration. (1956) Madh 
BLJ 663 (664). 

(3) An application to summon any re¬ 
cord from any Court must be supported by 
an application. The action of the Court 
was held against law where it summoned 
the record^ on the request made by a party 
on a plain piece of paper without any 
Court-fee. 1964 Kash U 121 (128, 129). 
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in evidence in any suit, appeal or proceeding, shall be accompanied by a co r rect transla¬ 
tion of the document into the Court vernacular. If any such document is written in the 
Court vernacular but in characters other than the ordinary Persian or Nagri characters 
in use, it shall be accompanied by a correct transliteration of its contents into the 
or Nagri character. 


Hie person making the translation or transliteration shall give his name and address 
and verify that the translation or transliteration is correct. In case of a document 
written in a script or language not known to the translator or to the person making the 
transliteration, the person who reads out the original document for the benefit of the 
translator or the person making the transliteration shall also verify the translation and 
tra n slite r ation by giving his name and address and stating that he has correctly read 
out the original document. 


13. When a document included in the list prescribed by Rule 1, has been 
admitted in evidence, the Court shall, in addition to making the endorsement prescrib¬ 
ed in Rule 4 (1), mark such document with serial figures in the case of documents 
admitted as evidence for a plaintiff, and with serial letters in the case of documents 
admitted as evidence for a defendant, and shall initial every such serial number or 
letter. When there are two or more parties defendants, the documents of the first 
party defendant may be marked A-l, A-2, A-3, etc., and those of the second party 
B-l, B-2, B-3, etc. When a number of documents of the same nature is admitted, 
as for example, a series of receipts for rent, the whole series shall bear one figure 
or capital letter or letters and a small figure or small letter shall be added to distinguish 
each paper of the series.” 

Rule 12 (Mysore) 

Add the following as R. 12:— 


12. Where any document not written in the . language of the Court is produced 
either with the plaint or with the written statement or at the first hearing or is at any 
other time tendered in evidence in any suit the Court may require that it shall be accom¬ 
panied by a correct translation of the document into the language of the Court. Such 
translation shall be made either by the translator or interpreter of the Court, if any, or 
by any other competent person, and in the latter case the translation shall be verified 
by an affidavit of the person making the same declaring that he is acquainted with the 
character and language of the document and with the language of the Court and that 
the translation is true and correct to the best of his knowledge [30-3-1907]. 

Rule 12 (Orissa) 


• Insert the following as a new Rule 12 : 

-12. Every document not written in Oriya or English which is produced (a) with 

a plaint or (b) at the first hearing or (c) at any other time tendered in evidence in any 

smt, appeal or proceeding, shall - be accompanied by a correct translation of the docu- 

ment into English. The person making the translation shall give his name and address 

and verify that the translation is correct. If the document is admitted in evidence the 

opposite party shall either admit the correctness of the translation or submit his own 
translation of the document” [19-12-1961]. 


ORDER XIV 

SETTLEMENT OF ISSUES AND DETERMINATION OF SI 

OF LAW OR ON ISSUES AGREED UPON 


ON ISSUES 


/• Framing of issues-(1) Issues arise when a material proposition 

Or l£)\X7 ic flffimicd I-Ua —a—. l J • I I .« .« Mr Mr 


of 


SYNOPSIS 


ORDER 14, RULE 1 

1. Scope and object. 

1~A. Preliminary Issue. 

2. Issues between eo-defendants. 


3. Omission to frame issues. 

4. Wrong Issues. 

6. Issues by consent, 

0. Abandonment of Issve. 
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(2) Material propositions are those propositions of law or fact which a plaintiff 
must allege in order to show a right to sue or a defendant must allege in order 

. to constitute his defence. 1 •_ . 

(3) Each material proposition affirmed by one party and denied by the other 
shall form the subject of a distinct issue. 

(4) Issues are of two kinds : (a) issues of fact, (bj issues of law. 

(5) At the first hearing of the suit the Court shall, after reading the p laint and 

the written statements, if any, and after such examination .* of the parties as may 
appear necessary, ascertain upon what material propositions of fact or of law the 
parties are at variance, and shall thereupon proceed to frame «nd record the issues 
on which the right decision of the case appears to depend. *w: 


(6) Nothing in this rule requires the Court to frame and record issues where 
the defendant at the first hearing of the suit rgalcra no defence. 

[1882 and 1877, S. 146; 1859, S. 139.] • « . ^ 


Order 14, Rule 1 — Synopsis (contd.J 

7. Delay in raising issue. 

8. Issue not raised In the baft 

• In evidence. 

0. Illustrative eaues , 

1. Scope and object.— ( 1 ) Though 
pleadings in a case mark the first stage 
at which the differences between the par¬ 
ties are placed before Court, the Court it¬ 
self may also at the first hearing examine 
parties in order to ascertain with precision 
the proposition of law or fact on which 
parties are at variance. (1885) 11 Cal 

407 (410) (DB) ** (1888) 16 Cal 633 (537): 
15 Ind App 119 (PC) ** AIR 1925 Mad 
169 (169) (DB). 

(2) The first hearing of the suit would 
clearly extend at least up to the period 
of the first hearing referred to in Order 13, 
Rule 1. AIR 1935 Mad 261 (261) ** 1967 
BUR 960 (961) ** AIR 1961 Pat 162 (155): 
1961 BLJR 478. 

(3) The issues fixed and not the plead¬ 
ings that guide the parties in the matter 
of adducing evidence. (1944) 48 Cal WN 
635 (638) (DB) ** AIR 1943 Sind 242 (243, 
244): ILR (1943) £ar 315* (DB) ** (1895) 
22 Cal 324 (331): 22 Ind App 4 (PC) •• 
AIR 1959 Manipur 27 (27). 

(4) When a point has been the subject 
of an issue, the parties will not be heard 
to say that the point was not disputed and 
so required no proof. (1889) 11 All 396 
(398) (PC) ** 1968 Ker U 123 (125) (DB). 

(5) Court cannot refuse to decide a point 

on which an issue has been framed and evi¬ 
dence given by parties. (1892) 16 Bom 

b45 (547) (DB). 

(6) Court should not decide a suit on 

a matter on which no issue has been 
raised. AIR 1943 All 184 (185): ILR 

(1943) All 295 (DB) •• (1912) 15 Ind Cas 
185 ( 186 ) (DB) (Mad) ** AIR 1925 Lah 
571 (572) ** 1968 Ker LJ 123 (125) (DB). 

(7) Case must be dealt with by the Ap¬ 
pellate Court on issues settled for trial. 
(1885) 7 All 1 (11): 11 Ind App 149 (PC) 
** (1886) 12 Cal 239 (246, 246): 12 Ind App 
166 (PC). 


(8) It is essential to the right decision of 
a case, that appropriate issues should he 
framed and tried. AIR 1956 Bom 254 
(255, 256) ** (1906) 30 Bom 173 (188) 
(DB) ** AIR 1960 Punj 62 (64) (DB). 
(Court cannot disregard pleadings.) 

(9) Sub-rule (1) declares that an issue 
arises when a material proposition of law 
or fact is affirmed by one party and denied 
by the other. AIR 1943 All 184 (185): ILR 

S 1943) Ail 295 (DB) •• AIR 1936 Nag 177 
179) (DB) (1963) 1 Andh.WR 246 
247): (1963) 1 Andh LT 97. 

(10) Issues should be confined only to 
points necessary for proper trial and dis- 

¥ osal of case. AIR 1943 Nag 170 (171) ** 
1944) 48 Cal WN 635 (639) (DB) •• 

(1911) 35 Bom 425 (427). 

(11) It is the duty of a Court to frame 
relevant issues. An irrelevant or unneces¬ 
sary issue does not become relevant or 
necessary because parties want it decided 
upon. i966 All LJ 285 (286): 1966 All WR 
(HC) 196. 

(12) Court not bound to grant an issue 
on a point not arising on the pleadings. 
(1902) 25 Mad 367 (378): 29 Ind App 76 
(PC) •* AIR 1919 Pat 196 (198) (DB) •• 
AIR 1923 All 167 (167) *• AIR 1961 Cal 
166 (168). 


(13) When pleadings raise points with 
sufficient clearness, issues should be fram¬ 
ed on them though they may not have 
been put in pleadings in any particular 
form.. AIR 1915 Mad 619 (526) (DB). 

(14) There must be a distinct issue f° r 
each material proposition of law or fact af¬ 
firmed by one party and denied by the 
other. AIR 1954 Pepsu 65 (65): ILR (1952) 
Patiala 87 (DB) ** AIR 1964 Cal 209 (212). 

(15) Issues should be so framed as to 
cover only the points in dispute and to 
cover each point once only. AIR 1924 Nag 
156 (157). 

(16) It is primarily the duty of the Judg? 
to frame the issues in the case. AIR 1950 
Mvs 33 (42): 55 Mys HCR 67 (FB) •* AIR 
1958 Manipur 22 (25) •• ILR (1957) 7 R»J 
101 ( 110 ). 
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Order 14, Rule 1 — Note 1 (eontd.) 

(17) Where the defendant acknowledges 
the execution of the letters, guarantee for 
payment, but does not admit the plaintiff's 
claim for the amount, more than one issue 
would arise on the pleadings and although 
the defendant does not take part in fram¬ 
ing them, it is the duty of the Court to 
frame and settle them. The refusal by 
the counsel for the defendant to help 
in the framing of the issues does 
not absolve the Court from framing 
the issues unless it is satisfied that the de¬ 
fendant does not want to make any de¬ 
fence. AIR 1965 Cal 369 (370, 371) (DB). 

(18) Judge must apply his mind and 
understand facts before framing issues. 
AIR 1950 Mys 33 (42): 55 Mys HCR 67 
(FB) *» AIR 1930 Mad 78 (79) (DB). . 

(19) Duty to frame issues is one of the 
duties of the Court itself and not of the 
parties. Even in the absence of a plea a 
statutory duty is cast upon the Court dis¬ 
posing of any proceeding, to apply its mind 
to the applicability of the provisions of 
law. This duty is to be performed even 
In an undefended action. That no specific 
issue had been framed is no ground for 
declining to perform a statutory duty. 1966 
Cur LJ 825 (831) (Punj (DB). 

(20) If proper issues are not framed in 
case, it is up to parties to move the Court 
to get issues framed. AIR 1953 Trav-Co 
118 (119): ILR (1952) Trav-Co 651 (DB). 

(21) In framing issues. Courts of law 
should exert themselves so as to make 
them sufficiently expressive of the matters 
which they desire to consider under them. 
AIR 1942 Cal 338 (340) (DB). 

(22) Issues have to be framed in 
affirmative terms and not in a manner 
calling upon a party to prove negative. 
Madh LJ 1954 HCR 396 (397). 

(23) Where after” the filing of a written 
statement. Court passes a consent decree 
on agreement of parties, there is no obli¬ 
gation on Court to frame issues before pass¬ 
ing decree. AIR 1933 Sind 304 (304). 

(24) Court is not bound to frame and re¬ 
cord issues when defendant is ex parte 
and no written statement has been put in. 
(1907) 11 Cal WN 871 (872) (DB). 

(25) Even in ex parte cases, if there is 
any room for doubt about any matter. 
Court is bound to inform plaintiff specifi¬ 
cally what points he has to prove. AIR 
1923 Nag 83 (84) (DB). 

(26) A Court should not raise an issue 
between the parties in regard to a matter 
upon which they are in agreement. AIR 
1958 Andh Pra 638 (641, 642).. 

(27) A point alleged by plaintiff and ad¬ 
mitted by defendant cannot be said to be 
in issue and a decision can be given on 
basis of such admission without an issue. 
(1898) 11 Mad 367 (370) (DB). 

(28) Averments contained in plaint which 
are not traversed in written statement and 


as to which no issue has been asked for will 
be deemed to be admitted. (1902) 26 Bom 
735 (737) (DB). 

(29) The provisions of the Civil 
Procedure Code regarding formal framing of 
issues or their formal determination 
separately is not enjoined as compulsory in 
an arbitration proceeding. AIR 1956 Cal 470 
(476). 

(30) Whether the second defendant be¬ 
coming direct tenant under the first de¬ 
fendant and if so in collusion of one with 
the other was affirmed by the plaintiff and 
denied by the defendants is a material pro¬ 
position mixed one of law and fact and 
an issue therefore arose. (1964) 68 Cal 
WN 786 (790): 1963 Cal U 75. 

(31) Where plea taken by defendant is 
not denied by the plaintiff and though 
plaint and written statement were amend¬ 
ed the plea taken by defendant was not 
denied the admission will continue to 
bind the plaintiff. AIR 1967 Delhi 22 (23, 
24): 69 Punj LR (D) 88 (DB). 

(32) Remand order made after framing 
an issue not arising on the pleadings is 
illegal. AIR 1969 Pat 107 (108). 

(33) Trial of a suit is to be confined 
to the pleas on which the parties are at 
variance; if the parties agree to a factual 
position then it can hardly be open to the 
Court to come to a finding different from 
such agreed facts. AIR 1960 Punj 62 (64) 
(DB). 

[See also AIR 1969 All 248 (254) (DB). 

(Where the pleadings were uoc sufficiently 
clear the parties were asked to clarify 
their pleading in order to enable the fram¬ 
ing of issues.)] 


1. -A. Preliminary Issue.— ( 1 ) Where 
knowledge of parties regarding the 
points in issue was clear from the 
pleadings, an issue of limitation can be 
decided first without going into evidence. 
(1966) 1 Andh WR 218 (223): (1966) 1 
Andh LT 297. 

(2) Suit against firm — Preliminary issue 
— Whether partnership was dissolved 
due to insolvency of partner, not being 
issue of law cannot be framed. AIR 1964 
Guj 101 (102). 

(3) Where issues such as jurisdiction and 
limitation, as question of pure law, are 
involved, the right to raise an issue cannot 
be treated as having been waived. Ob¬ 
jections regarding limitation cannot be 
waived and even if they are waived 
they can be taken up again by the 
parties waiving them or by the Courts 
themselves. That apart, when such issue 
cuts at the very root of a litigation and if 
the Court’s attention is drawn to it, it 
must take cognizance of the same and give 
its decision thereon. AIR 1960 Orissa 146 
(149). 

2. Issues between co-defendants.— ( 1 ) It 

is contrary to practice to frame and try 
issues between co-defendants. AIR 1953 
Hyd 170 (173): ILR (1953) Hyd 178 (DB) 
•• (1869) 11 Suth WR 462 (463, 464) (DB). 
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(2) Suit for declaration of title to half 
share in properties — Defendants con¬ 
testing claim and pleading for dismissal of 
suit — Defendants having disputes inter 
se but not seeking adjudication thereon — 
Issue as to shares of parties in property 
should not be framed and tried against 
wishes of defendants. AIR 1958 Mad 496 
(496, 497). . 

3. Omission to frame Issues.— (1) A 

Court commits a grave irregularity in pro 
ceeding to the final hearing of a case with¬ 
out setting issues therein. (1883) 6 Mad 1 
(9): 9 Ind App 128 (PC) •• AIR 1951 Raj 
56 (57) (DB). 

[See also 1957 Jab L 271 (272).] 

(2) Mere omission to frame issue is not 

necessarily fatal to trial of the suit. But 
if such omission has affected the disposal 
of the case on the merits it will be a 
ground for remanding case for a new trial. 
AIR 1951 Raj 56 (57) (DB) ** 1903 Pun Re 
No. 77, p. 321 (330) (DB) ** AIR 1925 

Oudh 383 (384). 

[See also 1957 Jab LJ 869 (873).] 

(3) If substantial justice has been done 
in the case notwithstanding the omission 
to frame issues, the decision will not be 
set aside or remanded for a new trial. 
AIR 1953 Cal 657 (659): ILR (1955) 1 Cal 
109 (DB) ** AIR 1951 Rai 56 (57) (DB) 
** (1870) 13 Moo Ind App 573 (582, 583 
and 584) (PC) ** AIR 1959 All 586 (589): 
1958 All LJ 652. 

(4) A decision will not be interfered with 
if the issue omitted relates to a point not 
necessary for right determination of case. 
AIR 1915 Cal 648 (648) (DB). 

(5) Where the parties went to trial fully 

knowing the rival case and led all the evi¬ 
dence not only in support of their conten¬ 
tions but in refutation of those of the other 
side, it cannot be said that the absence of 
an issue was fatal to the case, or that 
there was that mis-trial which vitiates 
proceedings. The suit could not be dis¬ 
missed on this narrow ground, and also 
there is no need for a remit, as the evi¬ 
dence which has been led in the case is 
sufficient to reach the right conclusion and 
neither party claimed that it had any fur¬ 
ther evidence to offer. AIR 1963 SC 884 
(886): (1963) 2 SCR 208 ** AIR 1958 Mad 
527 (528, 529) ** AIR 1958 Raj 269 (272): 
ILR (1958) 8 Raj 233 ** 1956 Madh BLJ 
484 (486, 487) ** AIR 1964 SC 164 (169): 

1964-3 SCR 634 ** (1966) 70 Cal WN 324 
(328) 

(6) Where no specific issue was raised 
on a point but it was treated as if it 
arose in the suit and it had been put in 
issue in another suit between the same par¬ 
ties, it was held that evidence in that suit 
could be considered to determine the ques¬ 
tion where no surprise would be caused 
thereby. AIR 1921 PC 84 (80), 87): 44 Mad 
283: 48 Ind App 1 ** AIR 1962 Pal 163 
(173). (1956 SCJ 655: AIR 1956 SC 593, 
Relied on.) 


(7) A complaint that no separate issue 

on a point of limitation was framed has 
no substance where the issue framed is 
comprehensive enough to cover the same. 
AIR 1960 Andh Pra 222 (228): (1960) 1 

Andh W R 340 (DB). 

(8) Omission to frame issue. Party 
affected had notice of the point and had 
opportunity to adduce evidence to meet it. 
Decismn will not be interfered with. AIR 
1950 Nag 78 (80): ILR (1950) Nag 397 ** 
(1897) 24 Cal 306 (309) (DB) ** AIR 1967 
Orissa 99 (100): 33 Cut LT 995. 

f [ D s ( e e AIR 1958 Madh Pra 209 (211) 
(DB),) ] 

(9) A decision will not be interfered with 
If omission was due to deliberate con¬ 
duct of party affected. AIR 1938 Mad 

(db/ 329, 330) ** 1968 Ker LJ 123 (125) 

[See also AIR 1954 SC 263 (266).] 

(10) Where there has been no trial at 
all or only an imperfect trial on the point 
as a consequence of omission of an issue 
on it, the decision will be set aside. AIR 
1953 Pepsu 120 (121): ILR (1952) Patiala 
685 (DB) ** AIR 1943 All 17 (17, 18) (DB) 
•• (1887) 9 All 147 (153) (FB). 

(11) Where trial Court has omitted to 

frame issues Appellate Court should frame 
proper issues and remand the case for re¬ 
trial on them. AIR 1953 Pepsu 120 (121, 
122): ILR (1952) Patiala 685 (DB) ** 1955 
Raj LW 549 (550) ** Madh BLJ 1954 HCR 
961 (962) (DB) ** 1968 Ker LJ 123 (125) 
(DB). i.,b 

(12) Failure to decide questions raised 
upon pleadings is material irregularity in 
exercise of jurisdiction. (1963) 4 Gui LR 
432 (435). 

(13) A contracting purchase of cotton 
from B — On failure of B suit against him 
was filed by A — Breach of Clauses 4 and 
5 not pleaded by B in bis defence — Held 
per Newaskar, J. — Court should not 
consider grounds not raised in pleadings —* 
Per S. B. Sen, J. — Failure to plead 
breach of Cls. 4 and 5 is not fatal — Even 
mention of wrong clause is not fatal — 
li is difficult to pin-point any particular 
clause of the order for contravention — 
Overall effect of all clauses needs to be 
considered — FaUure to mention Cls. 4 
and 5 does not deprive party of plea. 

1968 MPLJ 438 (440, 442) (DB). 

(14) An issue can arise only on plead¬ 
ings, only if the trial Court has omitted 
to frame an issue and determine it, and 
the lower appellate Court feels that the 
issue is essential for decision. On merits, 
then it will frame an issue and remand 
a case. Remand after framing an issue 
mol arising on pleadings is illegal. AIR 

1969 Pat 107 (108). 

(15) Where no specific issue was framed 
in trial Court but the question was con¬ 
sidered at length while deciding other 
issues and parties were aware that the 
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tain circumstances amount to abandon- 


Order 14, Rule 1 — Note 3 (eontd.) 

question was essential in the controversy, 
the consideration cannot be left out in 
second appeal on the ground that it was 
not covered by a specific issue. AIR 1968 
Raj 94 (98): 1967 Raj LW 532. 

4. Wrong Issues. — (1) Suit disposed of 

on finding on wrong issues — Decision will 
be set aside in appeal and suit remanded 
for re-trial after framing proper issues, 
ILR (1953) 3 Raj 27 (35) ** (1911) 12 Ind 
Cas 137 (138) (DB) (Mad) M AIR 1921 
Mad 701 (702, 703) (SB). 

(2) Where in spite of wrong issues, 

points have been correctly understood by 
all the parties the decision will not be in¬ 
terfered with. AIR 1942 Cal 338 (340) 

(DB) ** AIR 1921 Sind 159 (164): 16 Sind 
LR 207 (FB). 

(3) Omission to frame proper Issues — 
All available evidence adduced on necessary 
points and discussed — Decision will not 
be set aside. (1897) 21 Bom 325 (327) 
(DB) ** AIR 1966 All 39 (40): 1965 All LJ 
339. 

(4) Suit for specific performance of con 
tract against subsequent purchaser — Onus 
to prove that purchase was for good faith 
and without notice of earlier contract lies 
upon subsequent purchaser — Issues fram¬ 
ed so as to cast the burden on the plaintiff 
to prove that the defendant was not a 
bona fide purchaser and was not without 
notice — Order framing issues is illegal as 
made contrary to law laid down by Privv 
Council — Order liable to be set aside in 
revision. (1967) 1 Andh LT 251 (253): 
(1967) 1 Andh WR 378. 

5. Issues by consent.— (1) Issues raised 

by consent of party — Decision cannot be 
objected to by hirn on ground that issues 
•re wrong or defective or unnecessary 
(1873) Ind App Supp Vol. 212 (216) (PC) 
** AIR 1926 Nag 164 (167). 

(2) Where parties affected by wrong 
issue have waived their objections thereto, 
the decision will not be interfered with 
AIR 1958 Punj 190 (200): ILR (1958) Punj 
481 (DB) ** (1901) 3 Bom LR 535 (537. 

038) (DB). 

4 . Abandonment of Issue.— (1) Courts 

are not bound to raise issues suo motu on 
question of fact where parties do not ask 
for them. The omission to raise such 
issues implies an abandonment of such 
questions by the party interested, but where 
the question is one of law, it is incumbent 
on the Court to frame proper issues on 
auch questions. AIR 1919 Mad 698 (699) 
(DB) ** AIR 1943 Oudh 17 (23): 18 Luck 
327 (DB). 

(2) It would be unsafe to presume, from 
the failure of the Court to raise the neces¬ 
sary issues, an intention on the part of the 
party to admit the fact which the other 
party was bound to prove. (1902) 26 Bom 
360 (362) (DB). 

(3) Even on points raised in the plead¬ 
ings, the conduct of a party may, in cer- 


ment. AIR 1925 Mad 427 (429). 

(4) A pleader duly appointed to conduct 
a case on behalf of his client has full auth¬ 
ority to abandon ‘an issue raised on behalf 
of his client and the latter will be bound 
by such abandonment. AIR 1917 Oudh 375 
(377): 20 Oudh Cas 49 (DB) ** (1902) 25 
Mad 367 (377): 29 Ind App 76 (PC). 

[See however AIR 1958 Mad 144 (146) 
(DB) •• AIR 1941 Oudh 203 (205).] 

(5) Defence of bona fide purchase for 
value without notice raised in written state¬ 
ment but no issue framed nor was it rais¬ 
ed in two lower Courts — Issue not raised 
— Point must be held to have been given 
up — High Court would not exercise its 
power under Order 41, Rule 25 and call 
for a finding after raising necessary issue. 
AIR 1960 Mys 249 (252): 38 Mys. LJ 347. 

(6) If a defendant after taking a plea 
in written statement goes to trial without 
asking for an issue on it and does not 
raise it before the lower appellate Court, 
the High Court in second appeal will pre¬ 
sume that plea was not taken up. 1966 
Ail WR (HC) 615 (617): 1966 All LJ 1016. 

(7) The statements of parties on counsel 
recorded before the framing of issues for 
purposes of clarifying points in dispute 
are just as much part of the pleadings and 
the plaint as the written statement, and a 
counsel can give up a plea raised in plaint 
in course of such statement. AIR 1960 

-Punj 209 (211): 62 Pun LR 110 (DB). 

7. Delay In raising Issue.— (1) The 

mere fact that a particular issue was rais¬ 
ed at a late stage of the suit will be im¬ 
material if the parties had sufficient op¬ 
portunity to adduce evidence and the Court 
was in a position to pronounce judgment 
on it. (1895) 22 Cal 324 (331): 22 Ind App 
4 (PC). 

(2) Issue on question of locus standi of 
objector must be framed before trial and 
tried and determined as preliminary pro¬ 
ceeding. AIR 1938 Cal 290 (293) (DB). 

8. Issue not raised in the pleadings but 

in evidence.— (1) A relief not founded on 

pleadings should not ordinarily be granted. 
But there is nothing irregular in a Court 
granting relief on matters not set forth in 
the pleadings where they are comprised in 
the issues and have been put into evidence. 
(1899) 21 All 53 (69): 25 Ind App 195 
(PC). 

[See AIR 1957 Cal 360 (363) (DB).] 

(2) Where a material point has not been 
raised in pleadings and is not comprised in 
bsues originally framed, but appears for 
the first time in evidence the Court may 
frame an issue on it and decide it. AIR 
1953 Cal 657 (659): ILR (1955) 1 Cal 109 
(DB) ** (1896) 20 Bom 569 (570) (DB). 

(Opportunity to meet it should be given to 
party affected.) 

9. illustrative cases.— (1) In small cause 

suits framing of issues is not prohibited. 
AIR 1956 Bhopal 9 (10). 
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R. 2. Issues of law and of fact.—Where issues both of law and of fact arise 
m the same suit, and the Court is of opinion that the case or any part thereof 

Sat nf,r^f POSed ° f ? nof law olJ y> » sha11 by those issues fast, and for 

until may ’ j fit, postpone the settlement of the issues of fact 

until after the issues of law have been determined. 

[1882 and 1877, S. 146, Clause 6; 1859, S. 139, Cf. R. S. C., O. 25, R. 3.] 


°' d «» M. Rule 1 — Note B (eontd.) 

K) Issues are not necessarily framed 
when objections in execution proceedings 
decided. AIR 1950 Raj 1 (2): ILR 

(3) Although in an ordinary mortgage 
smt title paramount to and independent of 

™ or te a f? or is not a necessary issue and 
should as far as possible be excluded from 
the trial of a mortgage suit, it is not an 
absolute principle which should apply to 
the circumstances of each case. AIR 1958 
Pat 110 (112): 36 Pat 1086. (Issue of para* 
mount title when becomes necessary indi¬ 
cated.) 

(4) Suit for rent — Defendant alleged 
to be tenant under oral lease — Defendant 
alleging previous partition and possession 
as a result of land falling to his share — 
Issue on question of partition — Duty to 
consider. I960 MPLJ 388 (391): 1959 Jab 
LJ 591. 

(5) Suit against Government for arrears 
ot saiary — Court should decide if plain- 
tiii is entitled to arrears or not — It should 
not abdicate its jurisdiction by holding that' 
the matter should be investigated in 
another proceedings. ’1968 Lab IC 1384 
(1385) (Mysore). 

(6) ‘Is the alleged deed of gift genuine 

and valid’, is wide enough to include plea 
whether the deed was executed under un¬ 
due influence. AIR 1962 Pat 168 (173) 

(DB). 

(7) Material facts in connection with 
fraud must be stated in plaint — Issues 
arise only on pleadings — Issue involving 
allegation of fraud will not be allowed to 
be raised, if not found in pleadings. AIR 
1965 Pat 279 (283) (DB). 

(8) Framing of issues is obligatory in 
Probate proceedings. Order 14 is applic¬ 
able to such proceedings by virtue of Sec¬ 
tion 268, Succession Act. 1968 Ker LJ 
123 (125) (DB). (AIR 1927 Cal 281, Rel. 
on.) 

ORDER 14, RULE 2 — SYNOPSIS 

1. Scope and applicability. 

1-A. Preliminary Issue. 

2. Revision. 

1. Seope and applicability.— (1) Ordi¬ 
narily, a Court is not under any obligation 
as to the order in which it is to try the 
issues raised before it, and has the right 
to dispose of the issues in any way which 
it considers most likely to be conducive 
to the ascertainment of truth. Madh BLJ 
1955 HCR 1103 (1104, 1105) ** AIR 1950 

Mad 596 (598). 


(2) In appealable cases. Court should as 
far as possible decide on all the issues 
joined, inasmuch as a piecemeal trial 
might lead to protracted litigation and re - 
peated appeals in same suit. AIR 1957 
fa* 59 (60) (DB) »♦ ILR (1955) Hyd 46 
(48) •• AIR 1950 Mad 596 (598) •• AIR 
1943 Bom 83 (88): ILR (1943) Bom 441 
(OB). 

(3) Where Issues of law going to root of 
the case and capable of being decided with¬ 
out evidence arise, the Court is bound to 
try those issues first under this rule. AIR 
1956 Hyd 62 (62): ILR (1956) Hyd 274 *• 
AIR 1957 Raj 112 (113): ILR (1957) 7 Raj 
418 (DB). (Preliminary issue of jurisdic¬ 
tion.) ** 1956 Madh BLJ 25 (26, 27). 

(4) Court may in its discretion postpone 
settlement of issues of fact until after 
issues of law have been determined. (1909) 
3 Ind Cas 304 (306) (DB) (Cal) AIR 
1933 All 753 (754). 

[See also AIR 1958 Punj 409 (416) 

(DB).] 1 1 

(5) The rule casts on Court the duty 
of determining whether circumstances exist 
in each particular case for the exercise of 
the power conferred therein. AIR 1950 
Mad 213 (213) ** AIR 1933 All 753 (763) 
** AIR 1936 Pat 250 (252). 

(6) If a decision on a question of law 
depends upon a question of fact the ques¬ 
tion of fact must be decided first in order 
to avoid remand by appellate or revisional 
Court. AIR 1955 Bom 55 (57) •• AIR 1954 
Cal 588 (589) (DB). 

(7) Even where decision of legal issues 
will obviate necessity of the parties adduc¬ 
ing evidence to establish or to rebut a part 
of case. Court has to try legal issues first. 
AIR 1954 Pepsu 9 (10): ILR (1953) Patiala 
263 ** AIR 1958 Punj 409 (411, 412) (DB). 

(6) Where facts are clear and question 
to be decided by Court is a pure question 
of law, it will not uphold any technical 
objection on pleadings detrimental to such 
a decision. AIR 1957 Cal 571 (573). 

(9) Where all the issues are issues of 
fact. Court has no power to try only some 
of them and postpone trial of others, save 
on ground of embarrassment. AIR 1950 
Bom 721 (723) ** AIR 1925 Pat 674 (676) 
(DB). 

(10) Plea of jurisdiction should be decid¬ 
ed at an early stage. AIR 1962 All 572 
(573) ** (1963) 2 Lab LJ 473: (1963) 7 Fac 
LR 193 (Cal) ** AIR 1960 Raj 208 (209). 
(Plea of jurisdiction raised along with 
other defences — Defendant not deprived 
of his right to agitate question of juris¬ 
diction first.) 
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R. 3. Materials from which issues may be framed.—The Court may frame 
the issues from all or any of the following materials: ^ ; 

(a) allegations made on oath by the parties, or by any persons present on 

their behalf, or made by die pleaders of such parties; 

(b) allegations made in the plead i ngs or in answers to interrogatories 

delivered in the suit; v .:~ii 

(c) the contents of documents produced by either party. 

[1882 and 1877, S. 147; . 1859, S. 139.] 


Order 14, Rule 2 — Note 1-A (coutd.) 

jurisdictional fact wrongly that decision 
is justiciable in a superior Court which 
has power to issue a writ of Prohibition in 
a case where the defect of jurisdiction is 
clear. AIR 1962 Mys 108 (110, 111): 1963 
Mys LJ (Sup) 20 (DB). 

(14) Suit for damages against Magistrate 
for illegal and malicious detention in jail 
custody — Claim of protection under Judi¬ 
cial Officers Protection Act — Can be tried 
as preliminary issue of law. ILR (1960) 
Cut 342 (347). 

(15) Labour Court — Can decide preli¬ 
minary issues and issues on merits together. 
(1963) 65 Punj LR 901 (907). 

(16) Whether a preliminary issue should 
be tried first or along with other issues 
will depend on facts and circumstances of 
each case and no uniform rule can be laid 
down. Normally a Court whose orders are 
subject to appeal or control by a superior 
Court should not split up the several issues 
and try separately a preliminary issue re¬ 
garding maintainability of a petition. 1966 
BLJR 225 (226) (DB). 

(17) When questions of law going to the 
root of a case and capable of being decid¬ 
ed without evidence, arise the authority, 
ha9 to decide those questions first. (1963) 
14 STC 574 (577) (Madh Pra) (DB). 

(18) Suit for declaration and permanent 
injunction — Parties leading complete evi¬ 
dence and there was full trial — Trial 
Court deciding suit on preliminary issues 
of law leaving issues of fact untouched —• 
Such a course at final stage of suit is not 
permissible. 1968 MPWR 748 (755) (DB). 

2. Revision.— (1) Where the trial Court 

fails to consider whether a case or a part 
thereof may be disposed of on issues of 
law only, but merely says that it is not 
desirable that the case be decided piece¬ 
meal, the order is open to revision by the 
High Court. AIR 1936 Pat 250 (253). 

(2) Court refusing to decide preliminary 
issue on mere ground that the Court does 
not favour disposal of suits on preliminary 
point — Order is not justified and is liable 
to be interfered with in revision. AIR 1952 
Pat 281 (281). 

[See also AIR 1958 Punj 409 (416) (DB).] 

(3) Where lower Court determines cer¬ 
tain issues under this rule as preliminary 
issues it cannot be said to have decided 
any case within meaning of Section 116. 
AIR 1955 All 307 (309) (DB). 


(4) Court giving finding on issue treated 
as preliminary, but not deciding suit in 
accordance with that finding — Material 
irregularity in procedure — Revision com¬ 
petent. AIR 1963 Andh Pra 232 (234): 

(1962) 2 Andh WR 462. 

ORDER 14, RULE 3 — SYNOPSIS 

1. Scope and applicability. 

2. Issue not to be inconsistent with the 

pleadings. „ . 

3. Appeal. 

1. Scope and applicability.— (1) “The 

determinations in a case should be found¬ 
ed upon a case either to be found in the 
pleadings or involved in or consistent with,' 
the case thereby made.** (1866) 11 Moo 
Ind App 7 (20, 23) (PC). 

(2) In order to provide against failure 
of justice upon technical rules of pleadings 
and to enable Court to frame issues on 
correct points of dispute, this rule pre¬ 
scribes that Courts are to base the issues 
not on pleadings only but on other mate¬ 
rials referred to in the rule as well. (1887) 
10 Mad 376 (502) (DB). 

(3) Even if the pleadings are bad, it is 
the duty of the Judge to ascertain the 
points clearly and frame issues according¬ 
ly. (1879) 3 Bom 210 (213). 

(4) These “materials** mentioned in the 
rule are only intended to enable the Court 
to ascertain the contentions of parties with 
precision, Le., to elucidate points which are 
ambiguous or obscure. AIR 1953 Bilaspur 
25 (25). 

(5) The materials mentioned in rule can¬ 
not enlarge the scope of pleadings so as 
to enable Court to raise an issue on a 
point not at all raised in pleadings. AIR 
1956 Cal 138 (143) ** AIR 1954 Pepsu 65 
(35): ILR (1952) Patiala 87 (DB) ** AIR 
1950 PC 68 (69): Pak LR (1950) Lah 192: 
77 Ind App 15. 

(6) Trial Judge should not determine an 
is5Ue not arising -on pleadings of parties. 

AIR 1968 SC 534 (530, 537): (1968) 1 SCR 
805. 

(7) First issue as to partnership .— 
Question of ‘holding over’ as partner in¬ 
volved — Second issue on holding over can 
be framed — Order 14, Rule 3 applies to 
ordinary Original Side of High Court. 
AIR 1964 Cal 209 (212). 

2. Issue not to be inconsistent with the 

pleadings.— (1) The issue raised by the 

Court should not be inconsistent with the 


[The Code of] Civil Procedure, 1908 [O 14 R 4 N 


14 R 5 N 1-2] 395 


1L 4. Court may examine witnesses or documents before framing issues.— 
Where the Court is of opinion that the issues cannot be correctly framed with¬ 
out the examination of some person not before the Court or without the 
inspection of some document not produced in the suit, it may adjourn the framing 
of the issues to a future day, and may (subject to any law for the time being in 
force) compel the attendance of any person or the production of any document by 
the person in whose possession or power it is by summons or other process. 

[1882 and 1877, S. 148; 1859, S. 140.] 


R- 5. Power to amend, and strike out, issues.—(1) The Court may at any 
time before passing a decree amend the issues or frame additional issues on such 
terms as it thinks fit, and all such amendments or additional issues as may be 
necessary for determining the matters in controversy between the parties s hall be 
so made or framed. 


(2) The Court may also, at any time before passing a decree, strike out any 
issues that appear to it to be wrongly framed or introduced. 

[1882 and 1877, S. 149; 1859, S. 141.] 


Order 14, Rule 3 — Note 2 (contd.) 

allegations contained in the pleadings. 
(1888) 15 Cal 684 (692): 15 Ind App 81 
(PC) ** (1890) 13 Mad 549 (551) (DB) ** 
(1966) Cur LJ 817 (819): 31 FJR 131 

(Punj). 

(2) On a plea of forgery of a document 
no issue can be raised as to whether it 
was executed under coercion or undue in¬ 
fluence. (1888) 15 Cal 684 (692): 15 Ind 
App 81 (PC). 

(3) An issue as to undue influence is not 
inconsistent with a plea of fraud. AIR 
1917 Lah 168 (169): 1917 Pun Re No. 90 
(OB). 

3. Appeal. — ( 1 ) An order refusing to 
frame an issue asked for bv a party is 
not appealable either under the Code or 
under Clause 15 of the Letters Patent as a 
“judgment.” (1879) 4 Cal 531 (535) (DB) 
•• (1910) 35 Mad 1 (3) (FB). (Letters 

Patent. Clause 15.) 

Order 14, Rule 4 

1. Scope and applicability.— (1) Sec¬ 

tion 163 of the Evidence Act does not apply 
to a document produced under this 
rule by one party at the instance of the 
other party. AIR 1926 Nag 60 (61). 

(2) Suit on basis of adjustment of ac¬ 
counts. Plea by defendants that thev had 
signed the accounts without understanding 
them and on faith of certain representation 
made by plaintifl. Before framing an issue 
it is the duty of Judge to examine 
parties and to find out the precise nature 
of the pleas involved within these facts : in 
other words whether the defendants wish¬ 
ed to plead in defence fraud, coercion, un¬ 
due influence or a mistake of fact entitling 
them to reopen the accounts. AIR 1953 
SC 225 (226): 1953 SCR 758. 

ORDER 14, RULE 5 — SYNOPSIS 


4. “At any time before passing a decree.” 

5. On such terms as it .thinks fit. 

6. Sub-rule (2). 

1. Scope and object. — (1) Court trying 
a civil action has inherent jurisdiction to 
take cognizance of questions going to the 
root of the subject-matter in controversy, 
between the parties at any stage of the 
trial. (1912) 35 Mad 607 (612): 39 Ind App 
218 (PC). 

(2) Before taking cognizance of ques¬ 

tions going to root of subject-matter in 
controversy Court should frame and record 
issues on such questions. AIR 1919 Mad 
471 (471) (DB) ** AIR 1934 All 273 (278): 
56 All 428 (DB). ' 

(3) This rule is subject to Rule 3 and so, 
a Court cannot frame an issue on a 
point which does not arise out of the three 
classes of materials mentioned in Rule 3. 
AIR 1940 Nag 94 (95). 

(4) Court should give opportunity to 
the parties to adduce additional evidence 
on the amended issues. AIR 1952 Him Pra 
and B 51 (54). 


(5) A permission to raise an additional 
issue will not empower the party to let in 
additional evidence on issues already 

!; I 2 3 - , i Sel k D , A1R 1915 Mad 1196 (1198): 39 Mad 
4o6 (DB). 

(6) Where a counsel appearing for a 
party in a suit applies for any issue fram¬ 
ed in the suit to be deleted or to be re- 
^ t ., in % Particular manner, it is the duty 

™ Co Y rl bear the argument from 
the counsel on the question. No doubt it 
is open to the Court to accept or reject 
the contentions. But to say that it does 

an.-V argument from the Bar is an 
attitude which cannot be encourarTPri 
I960 Ker LT 560 (560): (1960)T Ker LR 


1. Scope and object. 

2. Where amendment of issues and fram¬ 

ing of new Issues Ls obligatory. 

3. Where amendment of Issues and fram¬ 

ing of additional Issues is discre¬ 
tionary. 


^ * m l endm « n ; of Issues and fram¬ 
ing of new issues is obligatory.— M) 

^ a “ e Y. dme , nt . of an **sue or framing 
of an additional issue is necessary for 
determining matter in controversy between 
parties, it is obligatory on Court under the 
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R. 6. Questions of fact or law may by agreement be stated in form of 
is5ue5 -—Where the parties to a suit are agreed as to the question of fact or 
of law to be decided between them, they may state the same in the form of an 
issue, and enter into an agreement in writing that, upon the finding of the Court 
in the affirmative or the negative of such issue,— 

(a) a sum of money specified in the agreement or to be ascertained by the 
_Court, or in such m a n ner as the Court may direct, shall be paid by 


Order 14, Rule 5 — Note 2 (eonId.) 
second portion of sub-rule (1) to make 
such amendment of issue or to frame such 
additional issue. AIR 1957 Him Pra 59 
(61) ** AIR 1953 Bilaspur 33 (34) •• AIR 
1947 Pat 45 (47). 

(2) If the issues already framed do not 
clearly bring out the points in controversy 
between the parties, or do not enable the 
Court to try the whole case on the merits, 
the issues should be amended or new 
issues framed in order to be able to give 
a decision on the real points in dispute. 
1956 Andh WR 28 ** (1895) 19 Bom 374 
(386) (DB) ** (1854-1857) 6 Moo Ind App 
393 (410, 411) (PC). 

(3) Where a suit has been adjusted by 
a valid compromise and it is brought to 
the notice of the Court it is bound to 
raise an issue in respect of the compro¬ 
mise and proceed td determine it. AIR 
1937 Mad 200 (207, 208). 

3. Where amendment of issues and fram¬ 
ing of additional issues is discretionary.—• 

(1) Where no injustice would be done to 
either party, the Court, in the exercise of 
its discretion, under special circumstances, 
may allow issues to be raised upon matters 
which do not come within the proper scope 
of the pleadings. (1880) 5 Cal 64 (70) 
(DB) ** (1881) 5 Bom 609 (614) (DB) *• 
(1902) 25 Mad 367 (378): 29 Ind App 76 
(PC) ** AIR 1925 Cal 1157 (1160) (DB). 

(Same discretion applies in matter of 
amendment of issues.) 

(2) A party, having set up one case and 
failed in it, will not be allowed to ask 
for issues to be raised to suit the proof. 
(1864) 2 Hyd 263 (265). 

(3) A Judge should not take the case 
altogether out of the hands of the parties 
and make for them a case which they had 
no intention of making for themselves. AIR 
1920 Bom 33 (37) (DB). 

(4) No amendment should be made and 

no new issues raised on points which are 
inconsistent with the original pleas, or are 
wholly different from them or which will 
change the nature of the suit. (1883) 7 
Bom 155 (160, 161). (Inconsistent points.)** 
(1892) 14 All 366 (371) (PC). (Do.) ** 

(1905) 27 All 1 (10): 31 Ind App 235: 7 

Oudh Cas 287 (PC). (Wholly different 

points.) ** (1889) 13 Bom 664 (668) (DB). 
(Changing nature of suit.) 

(5) A new issue should not be framed 

which would reopen the whole case. 

(1903) 27 Bom 485 (491): 30 Ind App 127 
(PC). 


(6) The exercise of the power under this 
part of the sub-rule being discretionary, it 
is doubtful whether a revision would lie 
from an order declining to amend issues 
or frame'additional issues. AIR 1956 Bom 
608 (608). ' • 

[See however AIR 1969 J & K 60 (51): 
1969 Kash LJ 176.3 

(7) The exercise of the discretion under 

this sub-rule will not be interfered with 
unless the discretion is* shown to have been 
abused or perversely exercised. AIR 1956 
Bom 608 (609) ** ILR (1952) 2 Raj 83 
(85). . 

[See also AIR 1956 Mys 36 (37): ILR 
(1956) Mys 18 ** AIR 1958 Mad 496 (496, 
497). (Framing of additional issue as be¬ 
tween co-defendants against their wishes — 
Material irregularity.)] 

4. “At any time before passing a decree.** 

— (1) The Court may amend issues or 
frame additional issues at any time before 
passing a : decree. ILR (1952) 2 Raj 83 
(85) ** AIR 1930 Nag 225 (228): 27 Nag 
LR 75 (DB). 

(2) Power under the rule can be exercis¬ 
ed even after close of arguments. (1912) 
35 Mad 607 (612): 39 Ind App 218 (PC). 

(3) Power under the rule will not be 
exercised if it is likely to prejudice the 
fair trial of the case. (1911) 10 Ind Cas 
230 (231) (DB) (All) ** AIR 1919 Cal 805 
(806). 

5. On such terms as it thinks fit.— (1) 

The words “on such terms as it thinks 
fit” in this rule would cover a request 
made by the defendant to cross-examine 
the plaintiff’s witnesses in the light of the 
amended issues. 1957 Jab LJ 61 (62). 

6. Sub-rule (2).— (1) Though sub-rule 

(2) empowers the Court to strike out any 
issue wrongly framed if the issues have 
been framed by consent of both the parties 
they should not be struck out without the 
consent of both. AIR 1928 Mad 764 (770, 
771) (DB). 

(2) Where the lower Appellate Court 
framed a wrong issue, but it appeared 
from its judgment that there was a find¬ 
ing on the point which would have beeD 
raised if the correct issue had been framed, 
the High Court refused to remand the case 
for a new finding on the point. (1897) 21 
Bom 326 (327) (DB). 

Order 14, Rule 6 

1. Scope and applicability.— (1) Rules 6 
and 7 deal with stating by consent, of spe¬ 
cial issues in a suit, and provide for what 
may be called an adjustment or com¬ 
promise of a suit, not absolutely as under 
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on© of the parties to the other of them, or that one of them be declar¬ 
ed entitled to some right or subject to some liability specified in the 
agreement; '• - 

fl>) some property specified in the agreement and in dispute in the suit 
shall be delivered by one of the parties to the other of them, or as 
that other may direct; or 

(c) one or more of the parties shall do or abstain from doing some particular 
act specified in the agreement and relating to the matter in dispute. 

[1882 and 187.7, S. 150; 1859, S. 142. Cf. O. 36, R. 1J 

H. 7. Court, if satisfied that agreement was executed in good faith, may 
pronounce judgment.—Where the Court is satisfied, after makin g such inquiry as 
it deems proper,—• 

(a) thqt the agreement was duly executed by the parties, 

, (b) that they have a substantial interest in the decision of such question 

as aforesaid, and 

(c) that- the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding or decision thereon 
in the s ame manner as if the issue had been framed by the Court; 

anrl «h ail t upon the findin g or decision on such issue, pronounce judgment 
according to the terms of the agreement; and, upon the judgment so pronounced, 
a decree shall follow. 

[1882 and 18Z7. S. 151; 1859, S. 143.] 


ORDER XV 

DISPOSAL OF THE SUIT AT THE FIRST HEARING 

R. 1. Parties not at issue.—Where at the first hearing of a suit it appears 
that the parties are not at issue on any question of law or of fact, the Court may 
at once pronounce judgment. 

L1882 and 1877, S. 152; 1859, S. 144.] 


Order 14, Rule 0 — Note 1 (contd.) 

Order 23, Rule 3 but contingently on the 
• opinion of the Court on certain issues of 
fact or law submitted to it. Upon the 
finding on those issues being given, the 
adjustment or compromise becomes 
absolute. (1892) 10 Bom 202 (216) (DB). 

(2) The special provisions laid down in 
this rule cannot in view of their express 
terms he made applicable to proceedings 
under Section 153 of the Companies Act. 
AIR 1950 East Punj 111 (118): ILR (1949) 
East Punj 421 (FB). 

2. Appeal. — (1) A decree passed under 
Rules 6 and 7 is appealable. 1880 All WN 
233 (233) (DB). 

(2) Where the parties agreed to refer 
issues of fact to a commissioner and to 
abide by his findings, it was held that no 
appeal would lie against a decree passed 
on the report of the commissioner. (1902) 
29 Cal 306 (309, 310) (DB). 

Order 14, Rule 7 

1. Scope. — (1) Upon the findings on 
Issues submitted under Rule 6 being given, 
the adjustment becomes absolute and the 
Court is bound to pronounce judgment 


according to the terms of the agreement. 
(1892) 16 Bom 202 (216) (DB). 

Order 15, Rule 1 — Note 1 

(1) Where the statement of party’s 
pleader making certain admission is suffi¬ 
cient to decide the case, the Court can at 
once proceed to pronounce its judgment. 
AIR 1947 Sind 105 (107) (DB). 

(2) A Court is not justified in disposing 
of a case before the date fixed for hearing 
and the decree so passed will be set aside. 
AIR 1945 All 352 (353): ILR (1945) All 
499 (DB) ** AIR 1924 Lah 459 (460) (DB). 

(3) Where the defendant is not compel¬ 
led by the Court to file a written statement 
and does not file one the Court is not en¬ 
titled to assume that the parties are not 
at issue on any question without complying 
with the provisions of Order 10, Rule 1. 
AIR 1953 Trav-Co 220 (222): ILR (1953) 
Trav-Co 89 (FB) ** AIR 1945 All 352 
(353): ILR (1945) All 499 (DB). 

(4) Suit dismissed for default — Appeal 
— Death of sole plaintiff during pendency 
of appeal — Legal representatives substitut¬ 
ed — Appeal allowed and suit restored to 
file — Case posted to 22-9-64 for hearing 
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R. 2. One of several defendants not at issue.—Where there are more defen¬ 
dants than one, and any one of the defendants is not at issue with the p laintiff 
on any question of law or of fact, the Court may at once pronounce judgment for 
or against such defendant and the suit shall proceed only against the other defen¬ 
dants. 

[1882 and 1872, S. 153.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh * 

Same as that of Madras. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras (9-6-1959); Reg. 8 of 1965 (w.e.f. 1-10-1967). ' 

Madras and Pondicherry 

Renumber Rule 2 as sub-rule (1) of Rule 2 and insert the following as sub-rule (2): 

“(2) Whenever a judgment is pronounced under die provisions of this rule a 
decree may be drawn up in accordance with such judgment bearing the same 
date as the day on which die judgment was pronounced” [R. O. C. No. 1729 
of 1926]; and Act 26 of 1968, S. 3 and Sch., Pt H [w. e.f. 5-9-68J. 

Mysore 

Same as that of Madras (30-3-1967). 

R. 3. Parties at issue.—(1) Where the parties are at issue on some question 
of law or of fact, and issues have been framed by the Court as hereinbefore 
provided, if the Court is satisfied that no further argument or evidence than the 
parties can at once adduce is required upon such of the issues as may be sufficient 
for the decision of the suit, and that no injustice will result from proceeding with 
the suit forthwith, the Court may proceed to determine such issues, and, if the 
finding thereon is sufficient for the decision, may pronounce judgment accord¬ 
ingly, whether the summons has been issued for the settlement of issues only or 
for the final disposal of the suit: 


Order 15, Rule 1 — Note 1 (contd.) 

■— Application by plaintiffs for correction 
of cause title in plaint — Application heard 
on 21-9-64 — Held, application should not 
have been heard without opportunity to 
the defendants to file objection and with¬ 
out the matter being heard in their pre¬ 
sence. AIR 1966 Orissa 56 (56): (1965) 7 
Orissa JD 229. 

Order 15, Rule 2 — Note 1 

(1) Where one of several defendants 
appears and confesses judgment, and 
judgment is pronounced against him, it 
does not bar further prosecution of the 
suit as against the other defendants. 
[1901) 25 Bom 378 (386). 

(2) Where the defendant does not make 
any admission the Court is not entitled to 
assume that the defendant is not at issue 
with the plaintiff on any question of fact 
or law without complying with the provi¬ 
sions of Order 10, Rule 1. This rule does 
not apply to such a case. AIR 1953 
Trav-Co 220 (222): ILR (1953) Trav-Co 89 
(FB). 

Order 15, Rule 3 — Note 1 

(1) This rule gives power to the Courts 
to proceed to determine issue of law at 
a stage subsequent to the issue stage. AIR 


1922 Mad 321 (322) »• AIR 1921 Pat 467 
(467) (DB). 

[But see AIR 1915 Cal 87 (90) (DB) •• 
AIR 1933 Cal 559 (559, 560) (DB)J 

(2) This rule only applies where the 

practice of certain Courts is to fix a day 
for the settlement of issues and then if 
issues are settled the Court may proceed 
to hear certain of the issues forthwith. 
AIR 1956 Bom 721 (723) •• 1957 Jab LJ 
243 (247). ^ 

(3) Though this rule empowers a Court 
to dispose of a suit on preliminary issues, 
it should not ordinarily do so but should 
pronounce its opinion on all important 
issues. AIR 1952 Kutch 32 (33) ~ AIR 
1922 PC 405 (408): 50 Cal 243: 50 Ind App 
247 ** AIR 1947 Pat 185 (187) (SB). 

(4) Where the suit is sought to be dis¬ 
posed of on a preliminary point of law, 
it must be done only (Hi the assumption 
that the facts pleaded can be and are prov¬ 
ed. 1947 Nag L Jour 633 (637, 538) (DB) 
** (1866) 10 Moo Ind App 546 (553) (PC). 

(6) The Court trying a suit has no doubt 
ample powers to fix any one of the 
issues involving questions of law and facts 
for hearing and to decide it as preliminary 
issue. The power of the Court, in this 
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Provided that, where die summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall post¬ 
pone the further hearing of the suit, and shall fix a day for the production of such 
further evidence or for such further argument as the case requires. 


[1882 a 


l'« 


1877, S. 154; 1859, S. 145.] 


R. 4. Failure to produce evidence.—Where the summons has been issued for 
the final disposal of the suit and either party fails without sufficient cause to pro¬ 
duce the evidence on which he relies, the Court may at once pronounce judgment, 
or may, if it thinks fit, after framing and recording issues, adjourn the suit for the 
production of such evidence as may be necessary for its decision upon such issues. 

[1882 and 1877, S. 155; 1859, S. 145.] 


ORDER XVI 

SUMMONING AND ATTENDANCE OF WITNESSES 

[See Sections 30 to 32] 


R. 1. Summons to attend to give evidence or produce documents.— At anv 
time after the suit is instituted, the parties may obtain, on application to the Court 
or to such officer as it appoints in this behalf, summonses to persons whose atten- 


Order 16, Rule 3 — Note 1 (could.) 

behalf, is not derived under any specific 
provision of the Code but is inherent in 
it. 1957 Jab LJ 243 (247). 

(6) No action under this rule can be 
taken if further evidence than what the 
parties can at once furnish, is necessary 
t°r the decision of the suit. AIR 1952 
Kutch 32 (33). 

(7) Where summons- has been issued for 
the settlement of issues only, the Court 
cannot proceed to hear and dispose of the 
case if one of the parties objects to the 
adoption of such a procedure. AIR 1915 

?200) 3 (DB? 19) (DB) ** < 1892 > 16 Mad 198 

(8) The adjournment of a case under 
sub-rule (2) does not amount to the grant¬ 
ing of time of production of evidence 
under Order 17, Rule 3 and hence if the 
plaintiff does not appear on the adjourn¬ 
ed date the Court cannot proceed under 
Order 17, Rule 3.. AIR 1943: Bom 321 
(324): ILR (1944) Bom 1 (FB) ** AIR 1941 
Bom 83 (85): ILR 1941 Bom 150. 

(9) Where the finding of the trial Court 
does not show that h e was satisfied that 
one of the issues could be disposed of at 
once or without recording evidence, the 
same not being erroneous cannot be inter¬ 
fered in revision. 1957 Jab LJ 243 (247). 

(10) Trial, when closes — Right of partv 
to examine additional witness after close 
of evidence and when case is posted for 
argument — Hearing of suit includes both 
production of evidence as well as argu¬ 
ments — Hearing of suit comes to end 
only when judgment is delivered or when 
suit is posted for judgment where it is 
reserved — Hearing is not concluded when 
auit is posted for argument though record¬ 


ing of evidence has been finalised — In 
such case, party can request for examina¬ 
tion of additional witnesses or making 
document. AIR 1966 Andh Pra 295 (297): 
(1966) 1 Andh WR 22. 

(11) Where a decision on particular issue 
would not dispose of the case, the decision 
of the Court not to decide that issue as 
a preliminary issue is correct and not open 
to any challenge. (1963) 65 Pun LR 324 
(328). 


\ A / LKUJUUI LiUUri 

• A 


minary issues and issues on merit 
together. (1963) 65 Punj LR 901. 

Order 15, Rule 4 — Note 1 

(1) after the written statement is 
filed, the suit is found to involve issues of 
a less simple character than might have 
been anticipated at the outset, it is desir¬ 
able, in the interests of justice, that the 
discrehon given to the Court by this rule 
should be so exercised as to ensure a 
fair trial and not to deny, in effect, the 

to the Paries. AIR 1914 Bom 46 

W^8?(£) m <DB). (DB > ** < 1867 > 7 Suth 

(2) Where a party fails, without suffi- 
cient cause, to produce his evidence on the 
date fixed for final disposal, and an 
adjournment is refused, the Court can at 
once pronounce judgment. But it cannot 

mT All 5 e 43 S “543 f ) 0r n °“ prosecutio “- AIR 

.. .f 8 ) ^ pronouncement of judgment under 
this rule is a decree and is appealable as 

wHiMninDBi. 150 ,154) ** 1883 AU 


... _°T de r 1«, Rule 1 — Note 1 

'6 it is ordinarily for the parties to 
move the Court to take the necessary steps 
for enforcing the attendance of persons 
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dance is required either to give evidence or to. produce documents. 

[1882 and 1877, S. 159; 1859, S. 149.] n v ■ ft 

HIGH COURT AMENDMENTS - 

Allahabad - 

The following proviso shall bo added: : c ' ‘ ' I 

“Provided that no party who has begun to call his witnesses shall be entitled 
to obtain process to enforce the attendance of any witness against whom process 
• has not previously issued, or to call any witness not named in a list, which must 
be filed in Court before the hearing of evidence on his behalf has commenced, 
without an order of the Judge made in writing and stating the reasons therefor** 

Delhi and Himachal Pradesh > > 

Same as that of Punjab, See Act 20 of 1900, Ss. 7 and 17 £81-19-1900 and 1-5-1967]. 

Punjab, Haryana and 

Add the following proviso: 

“Provided that no party who has begun to call his witnesses »1»a11 be entitled 
to obtain process to enforce the actendanoe of any witness against whom process 
has not previously issued, or to produce any witness not named in a list, which 
must be filed in Court on or before the date on which the hearing of evidence 
on his behalf commences and before the actual commencement of the hearing of 
such evidence without an order of the Court made in writing And stating * the 
reasons therefor* [15-10-1932] and Act 31 of I960, Ss. 29 and 32 £1-11-1900], 

Rajasthan 

The following shall be substituted for Rule 1 


“1. (i) On such date as the Court may appoint and not l^hT than thirty days 
after the settlement of issues, each party AmII present in Court a list of 
witnesses whom it proposes to produce. 


Order 10, Rule 1 — Note 1 (conid.) 

either to give evidence or to produce docu¬ 
ments. (1875) 23 Suth WR 83 (84) *• 
AIR 1927 Lab 845 (846). 

(2) The party is under no obligation to 
accompany the process-server for having 
the summons served on the witnesses and 
therefore, if by the negligence of the 
process-server service is not effected in 
time the party cannot be saddled, with the 
costs of the opposite side. AIR 1953 Madh 
B 48 (49) ** 1958 Jab LJ 260 (267) *• 
AIR 1965 J and K 10 (11): 1964 Kash LJ 
72. 

(3) The issue of summons under Sec- 

xion 36 of the Presidency Towns Insolvency 
Act to persons capable of giving evidence 
of the insolvent’s dealing with his property 
is governed by the provisions of this Order. 
AIR 1948 Mad 496 (496). (O. S. Appeal 

No. 30 of 1917, Foil.; AIR 1928 Mad 856. 
Dialing.) 

(4) The procedure to examine a party Is 
to take steps under this Order and not to 
apply under Order 3, Rule 1. AIR 1933 
Mad 821 (822). 

(5) In summoning witnesses the Court 
must strictly follow the provisions of 
Order 16. There is no provision in the 
Code to support an order stopping a parly 
from examining his witnesses on the 
ground that, in spite of orders given to 


him to have the summons served on the 
his witnesses by means of personal identifi¬ 
cation, the defendant has failed to do so. 
1958 Jab U 266 (208) •* (1903) 49 ITR 
561 (All). 

(6) The Court is bound to issue summons 

where application is made at any time 
after the institution of the suit and before 
its final disposal. AIR 1958 Andh Pra 254 
(255) ** AIR 1958 Pat 468 (460): 37 Pat 
780 (DB) *• 1958 Jab U 206 (267) •• 
1957 Jab U 253 (265) •• AIR 1950 Cal 
320 (327) (DB) •• AIR 1925 Bom 368 (368) 
£DB). . !*•* r 

• * v * 

(7) An application cannot be refused on 

the ground that such an application is too 
late, though it is within the discretion of 
the Court to refuse an adjournment of the 
hearing on the ground of want of diligence 
of the party. AIR 1958 Pat 458 (460): 37 
Pat 780 (DB) ** 1957 Jab LJ 253 (256) •• 
AIR 1950 Cal 320 (327) (DB) •• AIR 1929 
All 449 (451): 61 All 341 (DB) *• AIR 1933 
Nag 336 (337). , i 

(8) The application required by this rule 
Is a written application and in the absence 
of such an application the Court could not 
be bound to issue summonses to the wit¬ 
nesses of the plaintiffs. Even assuming 
that there can be an oral application for 
the purpose such an application cannot be 
deemed to have been made by implication 
from the fact of the pl aintiff having filed 
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[Provided that a party giving evidence in rebuttal may file a supplementary 
\ list of witnesses with the permission of the Court not later than fifteen 

days from the date of closure of the evidence of his opponent] [23-3-01]. 

[(ii) No party shall produce or obtain process to enforce the attendance of wit¬ 
nesses other than those contained in the list referred to in sub-rule (i), except 
with the permission of the Court and after showing good cause for the same, 
and the Court granting or refusing such permission shall record reasons for 
so doing] [23-3-61]. 

(iii) On the application to Court or to such officer as it appoints in this behalf, 
the parties may obtain summonses for persons whose attendance is required 
in Court. 

(iv) Where in accordance with the Proviso to Rule 8 of Order XVI a party has 
obtained summonses for any witnesses for service by hims elf or through his 
agent summonses for any such witnesses shall not unless specially ordered 
by the Court for reasons to be recorded in writing, be re-issued for service 
in the manner provided for the service of summons to a defendant" [25-7-57 
and 23-3-1961]. 


Order 16, Rule 1 — Note 1 (eontd.) 

process fees and processes. AIR 1958 Pat 
468 (462): 37 Pat 780 (DB). 

(9) Summons cannot be refused on the 
ground that the evidence of a witness may 
not be beneficial to the party. AIR 1925 
Lab 672 (672) ** (1871) 16 Suth WR 447 
(448) (DB). 

(10) Court cannot refuse to issue 
summons because the witness had not been 


summoned before. AIR 1927 Lah 281 (281) 
•• (1910) 6 Ind Cas 184 (186) (DB) (Cal) 
•• AIR 1923 Nag 68 (69) (DB). 

(11) Summons cannot be refused on the 
ground that the party had undertaken to 
bring his witnesses. Madh BLJ 1955 HCR 
670 (672) ** (1882) 6 Bom 742 (743). 

(12) This rule does not take away the 
inherent power of the Court to refuse to 
summon witnesses in order to prevent an 
abuse of the process of the Court. AIR 
19o8 Pat 458 (460): 37 Pat 780 (DB) ** 
(1870) 14 Suth WR 66 (67, 68) (DB) *• 

P^f’l9? “oo) 28 <33 ' 36) ** AIR 1989 

(13) An order refusing an application for 
witness summons is not open to appeal; 
but its correctness can be questioned in an 
appeal from the decree in the suit but 
subject to the limitations prescribed in Sec¬ 
tions 99 and 105 of the Code. AIR 1943 
Oudh 91 (96): 18 Luck 346 •• 16 All 218 

220 (DB) •• 1896 All WN 120 (120, 121) 

(14) An order wrongly refusing an appli¬ 
cation may be a material irregularity 
in the exercise of jurisdiction and in that 
case will be open to revision. AIR 1953 

K at .. 8 (?) * 1957 Ja b LJ 253 (255) ** 

Madh BLJ 1954 HCR 464 (466) *♦ (1885) 

2*25 398 (310) ( DB ) •• AIR 1967 Mys 
37 (39): (1966) 2 Mys LJ 788. 

(15) Whether or not to adduce evidence 
should be left entirely to . parties — 
Untimely suggestion by Court that it is not 
necessary to adduce evidence may dissuade 

Sown h 5Ki a uoSSf? c evidence * (1961) 66 

IVoL 3.] 3 A. hi 26 


(16) Requirement about filing list of 
witnesses — Object is to give opport uni ty 
to opposite party to know the witnesses to 
be examined by other side — Party not 
mentioning particular witness in list of wit¬ 
nesses — Application for examination of 
the witness cannot be treated as ‘list of 
y/^esses’. (1964) 30 Cut LT 63: ILR 
(1963) Cut 957. 

(17) A party is entitled to examine wit¬ 
nesses, mentioned in the list filed before 
the hearing or before the examination of 
the witnesses starts, even though they are 
not summoned. (1963) 65 Punj LR 176. 

„ (*®) List of witnesses to be summoned 
fl!ed by plaintiff — Court restricting evi¬ 
dence to the -examination of only two wit- 

asms) 2 C p^ eK !ot 67 Pun LR 1001: ILR 

. P 9 ^ Industrial Dispute — Procedure 
wmmr, TribU ? al i.— Application by party for 

^ Lab ? ur Com missioner as wit¬ 
ness rejected as being filed late — Evidence 

r S C '° 0 s r ed “ d case adjourned for 

g—45. wS* 7n A a P J>“3 

Civil Sa ? Je R attern a « followed by 

763 (76 5 “ ° rder 16 ’ 1968 Lab 1C 

doir'of^X Act 

£ & ?6 Urt A^ S* V‘S cl P^sTons 
Pun LR 161 . R 1965 Punj 477 < 47 8): 68 

- ‘by® P'-ntiff 

S; I r | b day* Tr £'£'*'** 

plaintiff’s evfdence — ■ ° f c L OSUr e of 

16 Raj ^ 1 ' 112 - 113 > : IL « (1965) 
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a B. 1A. Production of witnesses without summons throu gh Court._Where 

any party to the suit has, at any time on or before the day fixed for the hearing 

of evidence, filed m the Court a list of persons either for giving evidence or for 

producing documents, the party may, without applying for summons under R. 1, 

bring any such person, whose name appears in the list, to give evidence or to 
produce documents. 

[a] Inserted by the Code of Civil Procedure (Amendment) Act; 1958 (86 of 1956), 
Section 14 [1-1-1957]. 

HIGH COURT AMENDMENTS 

Rajasthan 

Rule 1A of Order XVI shall be deleted [23-3-1961J. 

Bombay: Dadra and Nagar Haveli* 


Rule IB 

The following shall be added as Rule IB : 

"IB- Court may permit service of summons by party applying for summons._ 

(1) The Court may, on the application of any party for a summons for the attendance 
of any person, permit the service of such summons to be effected by such party. 

(2) When the Court has directed service of the summons by the party applying 
f< ? r _ th *.f ame such service is not effected, the Court may, if it is satisfied that reason¬ 
able diligence has been used by such party to effect such service, permit service to be 
effected by an officer of the Court” [1-11-1968]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Gujarat ■ '' • 

_Same as that of Bombay without the marginal note [17-8-1961]. 


0rd er 16, Ride 1 — Note 1 (could.) 

( 22 ) The Court has inherent power to 
direct a party to go with the process server 
to identify his witnesses in a proper case. 
In the absence of any rule framed by the 
Rajasthan High Court as to when it would 
be proper for the Court to direct a party 
to identify witnesses, the inherent power 
should be exercised in the light of the 
principle contained in the rules framed by 
other High Courts. 1965 Raj LW 148: ILR 
(1965) 15 Raj 448. 

(23) There is on the one hand Order 16, 
Rule 1 as amended by the Rajasthan High 
Court in 1957, and on the other hand 
Order 16, Rule 1-A as enacted by the Code 
of Civil Procedure (Amendment) Act, 1956. 
So far as Order 16, Rule 1-A is in conflict 
with Order 16, Rule 1, as amended by the 
Rajasthan High Court, the former must 
give way to the latter by necessary implica¬ 
tion. AIR 1964 Raj 243 (248): 1964 Raj 
LW 253. 

(24) Where no list of witness has been 
filed the Court has no power to summon 
the witnesses. Provision of this rule is 
mandatory. AIR 1964 Raj 243 (246, 248): 
1964 Raj LW 253 (DB). (AIR 1963 Raj 
225, Overruled.) 

(25) Service of summonses by the mode, 
known as Dasti process is not prohibited 
by Civil P. C. Dasti process can be issued 
for witnesses also. However, it is to be 
issued and if the party requests for the 
issue of such process. AIR 1969 Punj 
197 (199). 


(26) Omission to .deposit process-fee due 
to negligence —- Deposit can be allowed if 
that can be done without injustice to other 
side. AIR 1969 Punj 197 (200). 

(27) Production of documents — Dasti- 
process should not be issued to party to 
bring judicial record himself — Private 
persons or parties to a litigation cannot 
be allowed to bring or handle judicial 
records in this manner. AIR 1969 Pimj 
197 (200). 

(28) There is nothing in Order 16, R. 1, 
positively tp prohibit a defendant summon¬ 
ing the plaintiff on his employer. However 
the preponderance of authority is against 
this procedure. ILR (1965) 2 Mad 650. 

(29) An Industrial Tribunal has the same 
powers as are vested in a Civil Court under 
Civil P. C. when trying a suit in respect 
of enforcing the attendance of any person 
and examining him on oath for compelling 
the productions of documents and material 
objects and for issuing commissions for 
examination of witnesses. 1968 Lab IC 
763: 1967 Cur L Jour 649. 

Order 1C, Rmle 1-A — Note 1 

(1) Where there is a conflict between 
Order 16, Rule 1-A and Order 16, Rule 1 
as amended by the Rajasthan High Court, 
the former must give way to the latter by 
necessary implication. Rule 1-A of Order 
XVI, deleted by High Court Amendment 
dt. 23-3-1961. AIR 1964 Raj 243 (248): 
1964 Raj LW 253 (DB). 
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R. 9. Expenses of witness to be paid into Court on applying for summons.— 

(1) The party applying for a summons shall, before the summons is granted and 
within a period to be fixed, pay into Court such a sum of money as appears to 
the Court to be sufficient to defray the travelling and other expenses of the per¬ 
son summoned in passing to and from the Court in which he is required to attend, 
and for one day’s attendance. 

(2) Experts.—In determining the amount payable under this rule, the Court 
may, in the case of any person summoned to give evidence as an expert, allow rea¬ 
sonable remuneration for the time occupied both in giving evidence and in per¬ 
forming any work of an expert character necessary for the case. 

(3) Scale of expenses.—-Where the Court is subordinate to a High Court, 
regard shall be had, in fixing the scale of such expenses, to any rules made in 
that behalf. 

[1882 and 1877, S. 160; 1859, S. 151.] 

HIGH COURT AMENDMENTS 

Allahabad 

To Rule 2, add: 

“(4) This rule shall not apply, in cases to which Government is a party, in 
the case of witnesses who are Government servants whose salary exceeds Rs. 10 
per mensem and who are summoned to give evidence in their public capacity at 
a Court situated more than five miles from their headquarters.” 

Andhra Pradesh 


Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order, 1948, Cl. 6 and Act 27 
of 1962, Ss. 13 and 15 [w. e. f. 1-12-1963]. 

Bombay: Dadra and Nagar Havelia 

Insert as proviso to sub-rule (1) : 

“Provided that where Government or a public officer being a party to a suitor 
proceeding as such public officer supported by Government in the litigation ap¬ 
plies for a summons to any public officer to whom the Civil Service Regulations 
apply to give evidence of facts which have come to his knowledge, or of matters 
which he has had to deal, as a public officer, or to produce any document from 
public records, the Government or the aforesaid officer shall not be required to 

pay any sum of money on account of the travelling and other expenses of such 
witness [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Calcutta: Andaman and Nicobar Islands 

Cancel Clauses (1) and (2) and substitute the following: 

U) The Court shall fix in respect of each summons such a sum of money as 
_PP ears to the Court to be sufficient to defray the travelling and other expenses 


Order 16, Rule 2 — Note 1 

(J) Except as provided for in sub-rule 
( 2 ) no witness is entitled to an v com- 

Cas S 190 n (190) 1059 ° f tim6 ‘ (1911) 12 Ind 

(2) A witness is not entitled to any 
special amount on the ground of status. 
AIR 1922 Bom 116 (117): 46 Bom 89 (DB). 

(3) The right to claim expenses is not 
lost by the fact of the witness having 
attended and given evidence before mak¬ 
ing the claim. (1880) 4 Bom 619 (621) ** 
(1904) 28 Bom 647 (648). 

(4) The Court must give the party a 
reasonable lime for payment of the amount 


of expenses into Court. AIR 1924 Nae 
271 (275): 20 Nag LR 131. * 

(5) A dismissal of the plaintiff’s suit by 
reason of the plaintiff’s witnesses not 
appearing owing to the default of the pro- 

—n * n , Se, 7 in ^ Ule summons on 
them, is illegal. It is otherwise if the fees 

(296) n0t dUly Paid * AIR 1925 Lah 296 

(6) No party is entitled to demand that 
a document should be examined by an 
expert and the costs realised from the 

?oS ty * 1966 Ml U 285; 1966 All WR 
(nc) iyo. 
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of the persons summoned in passing to and from the Court in which he is required 
to attend, and for one day's attendance. 

(2) In fixing such an amount the Court may, in the case of any person sum¬ 
moned to give evidence as an expert, allow reasonable remuneration for the time 
occupied both in giving evidence and in performing any work of an expert charac¬ 
ter necessary for the case" [25-7-1928]. 

Delhi and Himachal Pradesh 

Same as in Punjab — See Act 20 of 1960, Ss. 7 and 17 [31-10-1960 and 1-5-1967]. 

Same as that of Bombay (17-8-1961). 

Kerala: Laccadive, Minicoy and Amindivi Islands 

Sub-rule (4) — Same as that of Madras [9-6-1959]; Reg. 8 of 1965, S. 3. 

Madhya Pradesh 

Add the following as an exception to Rule 2 (1) s 

“Exception.—When applying for a summons for any of its own officers. Gov¬ 
ernment and State Railway administrations will be exempt from the operation of 
sub-rule (1)" [16-9-1960]. 

Madras and Pondicherry 

Add after Rule 2 (3): 

“(4) Where the summons is served on the witnesses by the party directly, 
tibe expenses mentioned in clause (1) shall be paid to the witnesses by the party 
or his agent" [1-11-1951]; Act 26 of 1968, S. 3 and Sch., Pt. II [w. e. f. 1-7-65]. 

Mysore 

Add the following as sub^rule (4) *—• 

“(4) Where the summons is served on the witness by the party himself, if 
so authorised under Rule 8 of this Order, the expenses mentioned in sub-rule (1) 
shall be paid by the witness to the party or his agent making the service" [30-3- 

1967]. ' ' 

Orissa 

Same as that of Patna. ? 

Patna 

Add the following proviso to Rule 2 (1) s 

“Provided that the Government shall not be required to pay any expenses into 
Court under this rule when it is the party applying for the summons, and the 
person to be summoned is an officer serving under Government, who is summon¬ 
ed to give evidence of facts which have come to his knowledge, or of matters 
with which he has to deal, in his public capacity" [As amended: 13-2-1952]. 

Punjab, Haryana and Chandigarh 

Add the following exception to Rule 2 (1) : 

“Exception._When applying for a summons for any of its own officers. Gov¬ 

ernment will be exempt from the operation of Clause (1)” [9-1-1919]; see Act 31 
of 1966, Ss. 29 and 32 [1-11-1966]. 

R. 3. Tender of expenses to witness.—The sum so paid into Court shall be 

tendered to the person summoned, at the time of serving the s umm ons, if it can 

be served personally. 

[1882 and 1877, S. 161; 1859, S. 151.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 


* 
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Assam and Nagaland 

Same as that of Calcutta—See Act 27 of 1902, Ss. 13 and 15 [w. e. f. 1-12-1903]. 

Bombay: Dadra and Nagar Havelia 

Insert die proviso a 

“Provided that where die witness is a public officer to whom the Civil Service 
Regulations apply and is summoned to give evidence of facts which have come 
to his notice or of facts which he has had to deal, in his official capacity, or to 
produce a document from public records, the sum payable by the party obtaining 
die summons on account of his travelling and other expenses shall not be tender¬ 
ed to him. Such officer shall, however, be required to produce a certificate duly 
signed by the Head of his office showing the rates of travelling and other allow¬ 
ances admissible to him as for a journey on tour" £1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Calcutta: Andaman and Nicobar 

(a) Substitute the following for Rule 8: 


3. The sum so fixed shall be tendered to the person s umm oned, at the time of 
serving the summons, if it can be served personally" £25-7-1928]. 

(b) Add the following to Rule 3—* 

“Provided— ; 

(i) that where the person summoned is a servant of any State Government whose 
pay exceeds Rs. 10 per mensem or whose headquarters are situated more than 
five miles from the Court, and he has been summoned to appear as a witness 
in his official capacity in a civil case to which Government is a party the 
sum so fixed shall be credited to the Treasury; 

0i) that where the person summoned is a Finger Print Expert of the Criminal 

Investigation Department and he is summoned to give evidence in private 

cases the sum so fixed, other than his travelling allowance, shall be credited 
to the Treasury; 

Cfii) that where the person summoned is the Government Examiner of Ones tinned 
Documents or his Assistant and is summoned to give evidence or his opinion 
is sought m private cases the sum so fixed shall be credited to the Treasury- 

<iv) that where the person summoned is a servant of the Central Government oi 
a State Railway or any other Commercial Department of Government and he 
« summoned to give evidence in his public capacity in a civil case whether 
Government is or is not a party, the sum so fixed shall be credited in Ihe 

40 r G ° V tr aent “ 1)36 State as the case may be to 

which the employee belongs; and w 

w X.’sszsrz? zxrzsgz rsrcr, 1 ” v“- 

.red b. credited „ 

Delhi and Himachal Pradesh 

“ ** 01 PU “ ,al ^ See Act 26 0f 1866 - S *' 7 17 [31-10-1966 and i* 

Gujarat 

Same as that of Bombay, except for the last sentence which is omitted. H7-8 lnflil 
Kerala , Laccadive, Minicoy and Amindivi Islands omitted. [17-8-1081]. 

In Rule 3 the following shall be added as para. (2), namely 

“In the case of employees of the Central Government or tho r- 

ment or Railway Administration, sums paid into Court as subStence alSwT*' 
or compensation shaU be credited in the Treasurv to , , alIowance 

Government or the State Government or *e RmUy ^ 

may be [9-6-1959]; Reg. 8 of 1965, S. 3. 7 Admini3tratl “ «* *e case 
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Madhya Pradesh *• 

For Rule 3, substitute the followings 

“3. (1) The sum so paid into Court shall, except in case of a Government 
servant or a State Railway employee, be tendered to the person summoned, at 
the time of serving the summons, if it can be served personally. 

(2) Where a party other than Government in a suit requests die Court to 
summon a Government servant or a Railway employee as a witness or to produce 
official documents, the party shall deposit with the Court a sum, which, in the 
opinion of the Court, will be sufficient to defray the travelling and other allowances 
of the Government servant or the Railway employee, as the case may be, as for 
a journey on tour and out of the sum so deposited the Court shall pay to the 
Government servant or the Railway employee concerned, the amount of travelling 
and other allowances admissible to him as for a journey on tour” [16-9-1960J. 

Madras and Pondicherry 

The following shall be added as separate paragraph: 

“In the case of employees of the Central Government or a State Railway 
sums paid into Court as subsistence allowance or compensation shall be credited 
in the Treasury to the credit of the Central Government or State Railway as the 
case may be” [7-1-1942]; Act 26 of 1968, S. 3 and Sch. Pt 11 [w. e. f. 5-9-68]. 

Orissa 

S am e as that of Patna. 

Patna 

Add the following as proviso : 

“Provided that when the person summoned is an officer of Government, who 
has been summoned to give evidence in a case to which Government is a party, 
of facts which have come to his knowledge, or of matters which he has had to 
deal, in his public capacity, then— 

(1) if the officer's salary does not exceed Rs. 10 a month, the Court shall at 
the time of the service of the summons make payment to him of his expenses as 
determined by R. 2 and recover the amount from the Treasury; 

(ii) if the officer’s salary exceeds Rs. 10 a month, and the Court is situated 

mot more than 5 miles from his headquarters, the Court may, at its discretion om 

his appearance, pay him the actual travelling expenses incurred; 

(iii) if the officer's salary exceeds Rs. 10 a month and the Court is situated 

more than 5 miles from his headquarters, no payment shall be made to him by 

the Court. In such cases any expenses paid into Court under R. 2 shall be credit¬ 

ed to Government." 

Punjab, Haryana and Chandigarh® 

For Rule 3, substitute : 

“3. Tender of expenses to witness.— (1) The sum paid into a Court shall 
•xcept in the case of a Government servant, be tendered to the person summoned, 
at the time of serving the summons if it can be served personally. 

(2) When the person summoned is a Government servant, the sum so paid 
into Court shall be credited to Government 

Exception.—(1) In cases in which Government servants have to give evidence 
at a Court situate not more than five miles from their headquarters, actual travel¬ 
ling expenses incurred by them may, when the Court considers it necessary, be 
paid them. 

Exception.—(2) A Government servant whose salary does not exceed Rs. 10 
per mensem, may receive his expenses from the Court” [9-1-1919]. * 

[a] see Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 
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Rajasthan 6 

Substitute for R. 8 the followings—— 

“3. The sum so paid into Court may, and if so required by the person sum¬ 
moned, shall be tendered to him at the time of serving the summons, if it can 
be served personally” [24-7-1954]. 

high court amendments 

Rule 3A 

Bombay: Dadrm and Nagar Haveli* 

The following shall be added as R. SAs 

“3A. Special provision for public servants summoned as witnesses in suits 
im which the Government is not a party.—(1) Notwithstanding anything contained 
in the foregoing rules, in all suits or other proceedings to which the Government 
is not a party, where a servant of the Central Government or a Railway employee 
is summoned to give evidence and/or to produce documents in his public capa¬ 
city, the Court shall direct the party applying for summons to deposit such sum 
of money as will, in the opinion of the Court, be sufficient to defray the travelling 
and other expenses of the Officer concerned as for a journey on tour; and on the 
deposit of such sum, the Court shall direct the summons to be issued and, out 
of the sum so deposited or out of any further sum which «the Court may sub¬ 
sequently direct the party applying for summons to deposit, the Court shall, oa 
the appearance before the Court of the officer summoned, pay him the amount 
of trave llin g and other expenses admissible to him as for a journey on tour under 
the rules applicable to his service. 

(2) The Officer appearing before the Court in accordance with sub-rule (1) 
shall produce a certificate duly signed by the Head of his Office, showing the rates 
of trave llin g and other allowances admissible to him as for a journey on tour, and 
the amount payable to him by the Court shall be computed on the basis of the 
rates specified in such certificate" [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Gujarat » 

Same as that of Bombay [17-8-1961]. 

R. 4. Procedure where insufficient sum paid In.—(1) Where it appears to the 
Court or to such officer as it appoints in this behalf that the sum paid into Court 
is not sufficient to cover such expenses or reasonable remuneration, the Court may 
direct such further sum to be paid to the person summoned as appears to. be neces¬ 
sary on that account and, in case of default in payment, may order such sum to be 
levied by attachment and sale of the moveable property of the party obtaining the 
summons; or the Court may discharge the person summoned, without requiring 
him to give evidence; or may both order such levy and discharge such person as 
aforesaid. 

(2) Expenses of witnesses detained more than one day.—Where it is necessary 
to detain the person summoned for a longer oeriod than one day, the Court may, 
from time to time, order the party at whose instance he was summoned to pay 
into Court such sum as is sufficient to defray the expenses of his detention for 

Order 16, Rule 4 — Note 1 

(1) This rule lays down the procedure 
for the recovery of the expenses or the 
remuneration of a witness where an insuffi¬ 
cient sum has been paid in or where 
he is detained for more than one day. 

(1807) 17 Mad L Jour 435 (436).. 

(2) If on the day a witness attends Court (4) The immovable property of the party 
in pursuance of summons, the case is not cannot be proceeded against for realization 
reached, the Court may require him to at- of the expenses. AIR 1921 Cal 430 (431) 
tend on the date of the adjourned hearing. (DB). 


(1901) 24 Mad 200 (201) ** (1912) 15 Ind 
Cas 367 (368) (DB) (Mad). 

(3) The realization of the expenses due 
to a witness should be by way of execution 
of the order against the party liable to 
pay. (1910) 5 Ind Cas 742 (743) (Mad). 
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such further period, and. In default of such deposit being n jg d g^ may order such 
sum to be levied by attachment and sale of die moveable property of such party; 
or the Court may di sc har ge the person summoned without requiring him to give 
evidence; or may both order such levy and discharge such p er son as afruy-s aid. 
[1882 and 1827, S. 162; 1859, S. 151J . \ ' 

HIGH COURT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta —* See Assam High Court Order, 1948, CL 0 and Act 87 
of 1962, Ss. 13 and 15 [w. e. f. 1-12-19631 

Calcutta: Andaman and Nicobar Islands 

Cancel Clause (1) and substitute therefor the following; 

“(1) Where it appears to the Court or to such officer as it appoints in this 
behalf that the sum so fixed is not sufficient to cover such expenses or reasonable 
remuneration the Court may direct such further sum to be paid to the person 
summoned as appears to be necessary on that account, and in case of default in 
payment may order such sum to be levied by attachment and sale of die moveable 
property of the party obtaining the summons; or die Court may discharge die 
person summoned without requiring hjm to give evidence; or may both order 
such levy and discharge such person as aforesaid” [25-7-1928]. 

Delhi and Himachal Pradesh 

Same as that of Pijpjab —See Act 26 of 1966, Ss. 7 and 17 [31-10-66 and 1-5-19671 
Madhya Pradesh 

Insert the following between the words “summoned” and “as appears” in sub¬ 
rule (1) : 

“or, when such person is a Government servant or a State Railway employee, 
to be paid into Court” [16-9-1960]. 

Punjab, Haryana and Chandigarh 

After the word “summoned” where it first occurs in Rule 4 (1), insert: * 

“or, when such person is a Government servant, to be paid into Court” [9-1- 
1919]; Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 

HIGH COURT AMENDMENTS 

Rules 4A and 4B 

Andhra Pradesh . 

Same as that of Madras, except that for the words “pay him” the words “remit to 
the Central Government in the Ministry or department concerned” shall be substituted 
[10-3-1966]. 

Kerala : Laccadive, Mini coy and Amindivi Islands 

Rules 4A and 4B are the same as those of Madras subject to the following changes: 
(1) In Rule 4A— ' 4 

(a) in sub-rule (1) delete the words “whose salary exceeds Rs. 10 per men¬ 

sem and”; 

(b) in sub-rule (2) for the words “also pay any further sum” substitute the 

words “also pay any other sum;” 

(c) renumber sub-rule (3) as sub-rule (4) and insert as sub-rule (3) the follow¬ 

ing : 

“(3) In the case of employees of the Central Government or the Railway 
Administration sums paid into Court as subsistence or compensation shall be 
credited in the Treasury to the credit of the Central Government or the Railway 
Administration as the case may be/* 

h 
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(2) In Rule 4B—» 

for the words "the Central Gove rnment or a Railway employee** substitute 
words "the Central Government or a State Government or a Railway 
ployee” [0-6-1959]; Reg. 8 of 1965, S. a 

Madras and Pondicherry 


4A. Special provision for public servants summoned as witnesses in suits to w 
Government is a party,—#) Notwithstanding anything contained in die foieg 
», m any suit by or against the Government no payment in accordance with I 
e 4 shall be required when an application on behalf of Government is made 
ns to a Government servant whose salary exceeds Rs. 10 oer mensem and wl 


the 


mm i 


attendance is required in a Court situate more than five miles from his headquarters: and 
the expenses incurred by Government in respect of the attendance of the witness shall 
not be taken into consideration in determining costs incidental to the suit 

(2) When any other party to such a suit applies for a summons to such an officer, 
heshall deposit m Court along with his application a sum of money for the travelling 

^ ° t 7? r exp t nses of Ae officer according to the scale prescribed [by the Government 
under whom the officer is serving] and shall also pay any further sum that may be 

reqmred under Rule 4 according to the same scale and the money so deposited or paid 
shall be credited to Government, 

(3) In all cases where a Government servant appears in accordance with this rule 

the Court shajl grant him a certificate of attendance” [2-3-1942]. * 

4B. Special provision for public servants summoned as witnesses in suits in which 
the Government is not a party.—<1) Notwithstanding anything contained in the foregoing 
rules, in all suits or other proceedings to which the Government is not a party where a 
servant of the Central Government or a Railway employee is summoned to give’ evidence 
and/or to produce documents in his public capacity, the Court shall direct the party 
applying for summons to deposit such sum of money as will, in the opinion of the Court, 
be sufficient to defray the travelling and other expenses of the officer concerned as for 
a journey on torn; and on the deposit of such sum the Court shall direct the summons 
to be issued and, out of the sum so deposited or out of any further sum which the 
Court may subsequently direct the party applying for summons to deposit, the Court shall 
on the appearance before Court of the officer summoned or as soon thereafter as is 
practicable, pay him the amount of travelling and other expenses admissible to him as 
for a journey on tom* under the rules applicable to his service. 

JV ^ officer appearing before Court in accordance with sub-rule (1) shall produce 

a certificate duly signed by the head of his office, showing the rate of travelling and other 

allowances admissible to him as for a journey on tour and the amount payable to him 

by the Court shall be computed on the basis of the rates specified in such eerHfW* 
[17-12-1952]; Act 26 of 1968, S. 3 and Sch. Pt H. cerancate. 

Mysore 

Add the following after R. 4 and before Rule 5 3 

4-A. (1) In the cases provided for in this rule the provisions of the foregoing rules 
shall not apply or shall apply only subject to the provisions of this rule. 

(2) Where a Government or a Public Officer being a party to a suit or proceeding 

as such public officer supported by Government in the litigation, applies for a summons 
to any Government servant whose salary exceeds Rs. 10 per month and whose attendance 
is required in a Court situate more than 5 miles from his headquarters no oavmenf 
accordance with Rule 2 or with Rule 4 shall be required, and the expenses incurred by 
the Government or such public officer in respect of the attendance of such witness shall 
not be taken into consideration in determining the costs incidental to the suit or proceed- 

(3) Where any other party to such a suit as is referred to in sub-rule (2) applies for 

a summons to such Government servant as is mentioned in the said sub-rule the nnrh, 
summoning shall deposit in Court along with his application a sum of money for Ae 
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travelling and other expenses of the officer determined by the Court under the provi¬ 
sions of Rule 2 of this Order and shall also pay and deposit any further sum that may 
be required by Court to be paid or deposited under R. 4 of this Order, and the money 
so deposited or paid shall be credited to the Government in the Treasury. Where the 
witness summoned under this sub-rule is the employee of the Central Government or 
the State Railway or other Commercial Department of the Government to whom the 
provisions of the Payment of Wages Act apply, sums paid into Court shall be credited 
in the Treasury to the credit of the Central Government, the .Railway or the Commercial 
Department as the case may be. 


(4) In all cases where a Government servant appears in 
going sub-rules the Court shall grant him a certificate of atte 
prescribed particulars. 




with the fore- 
containing the 


(5) Notwithstanding anything contained in the foregoing rules and in this rule, in 
all suits or other proceedings to which Government is not a party, where a servant of 
the Central Government or of any Railway or of any other Commercial Department of 
the Government to whom the provisions of the Payment of Wages Act apply is summon¬ 
ed to give evidence of facts which have come to his knowledge or of matters with which 
he has had to deal as a public officer or to produce any document from public records 
in his public capacity, the Court shall direct the party applying for summons to deposit 
such sum of money as will, in the opinion of the Court, be sufficient to defray the 
travelling and other expenses of the officer concerned as for a journey on tour; and on 
the deposit of the said sum the Court shall direct the summons to be issued and out of 
the sum so deposited or out of any further sum which the Court may subsequently 
direct the party applying for suumons to deposit, the Court shall on the appearance before 
Court of the officer concerned or as soon thereafter as practicable pay him the amount 
of travelling and other expenses admissible to him as for a journey on tour under tho 
rules applicable to his service. The said officer shall be required to produce a certificate 
duly signed by the Head of his office showing the rules of travelling and other allowances 
admissible to him as for a journey on tour and the amount payable to him by the Court” 
shall be computed on the basis of the rates specified in the certificate [30-3-1967]. 


R. 5. Time, place and purpose of attendance to be specified in summons.— 
Every summons for the attendance of a person to give evidence or to produce a 
document shall specify the time and place at which he is required to 
attend, and also whether his attendance is required for the purpose of giving 
evidence or to produce a document, or for both purposes; and any particular docu¬ 
ment, which the person summoned is called on to produce, shall be described in 
the summons with reasonable accuracy. 

[1882 and 1877, S. 163; 1859, S. 152.] 


R. 6. Summons to produce document.—Any person may be summoned to 
produce a document, without being summoned to give evidence; and any person 
summoned merely to produce a document shall be deemed to have complied with 
the summons if he causes such document to be produced instead of attending 
personally to produce the same. 

[1882 and 1877, S. 164; 1859, S. 153; Cf. R. S. C., O. 37,* R. 7J 


Order 10, Rule 5 — Note 1 

(1) A summons should contain the neces¬ 
sary particulars of time and place of 
attendance and of the documents to be 
produced. (1883) 5 All 7 (8) ** 1864 Suth 
WR Gap No. 164 (165). 

(2) A witness cannot be held liable for 
non-compliance with the summons where 
it is defective in particulars of time or 
place. (1883) 5 All 7 (8). 


Order 16, Rule 0 — Note 1 

(1) It is open to a witness to produce 
documents at the hearing though he has 
not been summoned to produce them. 
AIR 1925 Cal 1149 (1151) (DB). 

(2) Where anything has to be done 
before a document can be produced under 
this rule, it must be done by the party 
and not the Court. AIR 1954 Mad 80 (80). 

(3) A person summoned to produce a 
document need not attend personally. II 
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R. 7. Power to require persons present in Court to give evidence or produce 
document.—Any person present in Court may be required by the Court to give 
evidence or to produce any document then and there in his possession or power. 

[1882 and 1877, S. 165.] 

HIGH COURT AMENDMENTS 

Rule 7A 

Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order, 1948, Cl. 6 and Act 27 
of 1962, Ss. 13 and 15 [w. e. f. 1-12-1963]. 

Calcutta: Andaman and Nicobar Islands 
Insert the following as Rule 7A : 

“7 A. (i) Except where it appears to the Court that a summons under this 
Order should be served by the Court in the same manner as a summons to a 
defendant, the Court shall make over for service all summonses under this Order 
to the party applying therefor. The service shall be effected by or on behalf of 
such party by delivering or tendering to the witness in person a copy thereof 
signed by the Judge or such officer as he appoints in this behalf and sealed with 
the seal of the Court. 

(ii) Rules 16 and 18 of Order 5 shall apply to summons personally served 
under this rule, as though the person effecting service were a serving officer. 

(iii) If such summons, when tendered, is refused or if the person served 
refuses to sign an acknowledgment of service or if for any reason such summons 
cannot be served personally, the Court shall, on the application of the party, re¬ 
issue such summons to be served by the Court in like manner as a summons ta 
a defendant" [25-7-1928]. 

Orissa 

Same as that of Calcutta [29-12-1961]. 

R. 8. Summons how served.—Every summons under this Order shall be 

served as nearly as may be in the same manner as a summons to a defendant and 

the rules in Order V as to proof of service shall apply in the case of all summonses 
served under this rule. 

[1882, S. 166; 1877, S. 167; 1859, S. 154.] 

HIGH COURT AMENDMENTS 

Allahabad 

Afte *_ ° rder ” and before “shall be served," add “may by leave of the Court 

be served by the party or his agent, applying for the same, by personal service and 
tailing such service." 

Andhra Pradesh 

Same as that of Madras. 

Order <8, Rule 8 — Note 1 (contd.) 

is enough if he causes the documents to 
be produced. AIR 1941 Nag 159 (160). 

Order If, Rule 7 — Note 1 

(1) This rule is subject to Sections 130 
and 131 of the Evidence Act which provide 
that under certain circumstances a person 
cannot be compelled to produce the kinds 
of documents mentioned therein. (1911) 11 
Ind Cas 794 (795) (DB) (Cal). 

(2) It is left to the discretion of the 

Court to act under this rule. (1908) 4 Nae 
LR 129 (133). * 

(3) This rule does not apply where the 
document is not in possession of the wit¬ 


ness then and there in the Court. AIR 
1947 Mad 58 (59): ILR (1947) Mad 360. 

(4) Application for examination of an 
essential witness present in Court rejected 
by Court in ignorance of provisions of 
Order 16, Rule 7 — It amounts to failure 
to exercise jurisdiction, justifying inlerlcr- 

960) ^ revisioa - ILR < 1963 ) Cut 957 (959, 

Order 16, Rule 8 — Note 1 

(1) Service of summons by the mode, 
known as Dasli process is not prohibited 
by Civil P. C. Dasti process can be issued 
tor witnesses also. However it is to be 
issued only if the party requests for the 
issue of such process. AIR 1969 Punj 197 
() • 
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Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order, 1948, CL 6 and Act 27 

of 1962, Ss. 13 and 15 [1-12-1963]. 

Calcutta: Andaman and Nicobar Islands 

(a) Cancel Rule 8 and substitute therefor die following: 

“8. (1) Every summons under this Order, not being a summon* mad e over 
to * a party for service under Rule 7A (i) of this Order, shall be served as nearly 
as may be in the same manner as a summons to a defendant, and the rules in 
Order 5 as to proof of service shall apply thereto. 

(2) The party applying for a summons to be served under this rule shall, 
before the summons is granted and within a period to be fixed, pay into Court 
the sum fixed by die Court under Rule 2 of this Order” [25-7-1928], 

(b) Add the following to Rule 8 (2): 

“Exception—When applying for a summons for any of its own officers in his 
official capacity. Government will be exempt from the operation of t h i s rale” 
[8-3-1948]. 

Kerala : Laccadive, Mini coy and Amindivi Islands 

For Rule 8, the following rule shall be substituted, namely: 

“8. Summons how served.—(1) A summons under thi* order may be deli¬ 
vered by the Court to the party applying for such summons for making service on 
the witness: 

Provided that when the party so desires in the first instance or is unable 
after due diligence to effect such service, the summons shall be delivered through 
the proper officer of the Court. 

(2) Service of summons on a witness by the party or by the proper officer 
shall, as nearly as may be, be in the same manner as on a defendant and the rules 
in Order V as to proof of service shall apply in the case of all summonses served 
under this rule. [9-6-1959]; Reg. 8 of 1965, [w. e. f. 1-10-1967]. 

Madras and Pondicherry 

The following, shall be substituted for Rule 8, namely: 

“8. A summons under this Order may be delivered by the Court to the 
party applying for such summons for making service on the witness, provided that 
where the service is not effected by the party, or the party is unwilling to do 
so, the summons shall be delivered through the proper officer of the Court. The 
rules in Order 5 as to proof of service shall apply in the cases of all summonses 
served under this rule” £1-11-1951]; Act 21 of 1968, S. 3 and Sch., Pt. II [w. e. f, 
5-9-68]. 

Mysore 

For Rule 8 substitute the following:— 

8. A summons under this Order may be delivered by the Court to the party 
applying for such summons for making service on the witness, provided that where 
the service is not effected by the party or the party is unwilling or unable to do 
so, the summons shall be delivered through the proper officer of the Court. The 
rules contained in Order V of this Code as to the mode and proof of service shall 
apply in the case of all summonses served under this rule [30-3-1967]. 

Orissa 

Same as that of Calcutta (a) [29-12-1961]. 

Patna 

Add the following: 

"Provided that a summons under this Order may by leave of the Court be 
served by the party or his agent, applying for the same, by personal service. If 
such service is not effected and the Court is satisfied that reasonable diligence has 
been used by the party or his agent to effect such service, then the summons 
shall be served by the Court in the usual manner.” 
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Rajasthan 

Add the following proviso : 

“Provided ‘that any party may by leave of the Court, by himself or through 
! his agent serve any of his witness or witnesses personally” [24-7-1954]. 

R. 9. Time for serving summons.—Service shall in all cases be made a suffi¬ 
cient time before the time specified in the summons for the attendance of the 
person summoned, to allow him a reasonable time for preparation and for trave - 
ling to the place at which his attendance is required. 

[1882, S. 167.] 

R. 10. Procedure where witness fads to comply with summons.—(1) Where 
a person to whom a summons has been issued either to attend to give evidence 
or to produce a document fails to attend or to produce the document in com¬ 
pliance with such summons, the Court shall, if the certificate of the serving-officer 
has not been verified by affidavit, and may, if it has been so verified, examine the 
serving-officer on oath, or cause him to be so examined, by another Court, touch- 
ing the service or non-service of the summons. 

(2) Where the Court sees reason to believe that such evidence or production 
is material, and that such person has, without lawful excuse, failed to attend or to 
produce the document in compliance with such summons or has intentionally 
avoided service, it may issue a proclamation requiring him to attend to give evi¬ 
dence or to produce the document at a time and place to be named therein; and 
a copy of such proclamation shall be affixed on the outer door or other conspicuous 
part of the house in which he ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, or at any time after¬ 
wards, the Court may, in its discretion, issue a warrant, either with or without bail, 
for the arrest of such person, and may make an order for the attachment of his 
property to such amount as it thinks fit, not exceeding the amount of the costs of 
attachment and of any fine which may be imposed under Rule 12 ; 

Provided that no Court of Small Causes shall make an order for the attach¬ 
ment of immoveable property. 

[1882 and 1877, S. 168; 1859, S. 159; Cf. R. S. C., O. 37, Rule 8.] 


Order 16, Rule 9 — Note 1 

(1) Order 16, Rule 9 which provides that 
summonses must be served on the witness¬ 
es in sufficient time is only a Rule in 
favour of the witnesses. it enjoins due 
diligence on the party. But it does not 
empower the Court to refuse the issue of 
summons to a witness on the ground of 
late application. AIR 1969 Punj 197 (200). 

ORDER 16. RULE 10 —- SYNOPSIS 

1. Scope and applicability. 

2. “Without lawful excuse”. 

3. Issue of warrant of arrest — Sub- 

rule (3). 

4. Order for attachment of property — 

Sub-rule (3). 

1. Scope and applicability.— (1) This 
rule has no application where there has 
broil no summons. AIR 1916 Cal 421 (422) 
(DB). 

(2) Order 16, Rule 10 is provided to 
enable the Court to help the parties foi 
compelling the attendance of those recalci¬ 


trant witnesses who fail to put in their 
appearance after service without lawful 
excuse. ILR (1960) 10 Rai 429: 1960 Raj 
LW 510. 

(3) The rule does not apply where the 
witness attends or produces the document 
on the required date though he had refus¬ 
ed the summons. AIR 1928 Lah 469 (469). 

(4) The rule being of a highly penal 
nature the procedure laid down in sub¬ 
rule (i) must be strictly followed before 
a Court finds whether the summons was 
served or not. (1899) 3 Cal WN 307 (310) 
(DB) ** AIR 1917 Lah 281 (281). 

(5) As a general rule, it is for the parly 
to move the Court to issue one or more 
of the coercive processes under this rule. 
AIR 1920 Nag 62 (62). 

(6) The Court is not precluded from 
taking action under this rule suo motu. 33 
All 690 (694) (DB). 

(7) Both the conditions precedent laid 
down in sub-rule (2) must be satisfied 
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HIGH COURT AMENDMENTS 

Allahabad 

,, sub - ra,e (1) substitute a colon for the full stop after the word “summons" and 
add the proviso : 

Provided that the Court need not examine the serving officer if the person 
has been summoned only to produce a document and has attended and admir ed 

receipt of the summons but has failed to produce the document". 

• • 

I* sub-rule (2) : 

(a) between the word “proclamation" and the word “requiring- insert the 
words, or, if he is present, an order in writing to be signed by him" 

„ for ihe . words “and a copy of such proclamation" substitute the words, 

and a copy of the proclamation if issued.” ^ 

- * ub_rule < 3) between the word “proclamation" and the words -or at any time 
afterwards insert the words or an order in writing." Y 

Kerala : Laccadive, Mini coy and Amindivi Islands 

/%\ .a # «« . — __ 

substituted. 


mamely ^ ^ PTOviso to sub ’ rul e (3) the following shall be 


“Provided that no Court exercising Small Cause jurisdiction shall make an 
order for the attachment of immovable property" [9-6-1959]; Reg. 8 of 1965, 

U. > 


Order 16, Rule 10 — Note 1 (contd.) 

?JSJ£ re A coercive action is taken. AIR 
1929 All 850 (853, 854). 

(8) If the conditions are not satisfied, 
the party is entitled only to a fresh sum- 

3 Ind Cas 418 (419) (DB) 
(Oudh) ** AIR 1924 Pat 36 (36) (DB). 


practitioner by itself is not evidence_ 

Examination of doctor on oath or at least 
affidavit by him should be, insisted on. 
AIR 1935 Mad 659 (660). 

(3) Non-payment or non-tender of 
expenses to the witness is a lawful excuse 
for non-attendance. 17 All 277 (279). 


(9) Application by defendant under Sec¬ 
tion 32 and Order 16, Rule 10 for summon¬ 
ing plaintiff as witness — The proper 
procedure is to issue summons in com¬ 
pliance with the said provisions and to 
deal with the defaults in the manner pro¬ 
vided in that connection. AIR 1959 Andh 
Pra 645 (646): (1959) 2 Andh WR 532. 


3. Issue of warrant of arrest — Sub¬ 
rule (3).— (1) In requiring parties to take 
out warrants of arrest against recalcitrant 
witnesses, the Court must have due regard 
to the practical difficulties felt by litigants 
in procuring the evidence of an important 
witness by means of his arrest. AIR 1926 
AU 103 (107) (DB). 


(10) Assessee given Dasti summons for 
the production of witness B *— B refusing 
to accept summons — No steps as pro¬ 
vided by Order 16, Rule 10 for appearance 
of B taken by Income-tax authorities —- 
Held, that the Income-tax authorities were 
not justified in fastening the blame at the 
door of assessee and disbelieving his 
version. (1963) 49 ITR 561 (All) (DB). 

(11) The coercive measures contemplated 

by Order 16, Rule 12 are independent of 
the coercive measures contemplated by 
Rule 10 or 11 of Order 16. Therefore, a 
witness who fails to appear on summons 
is liable to punishment even though no 
coercive process is issued under Rule 10 
of Order 16. 1961 Raj LW 317 (DB). 

2. “Without lawful excuse”.— (1) The 

question of lawful excuse depends on the 
circumstances of each case. AIR 1952 Pat 
243 (244): 1952 Cri L Jour 796 (DB). 

(2) Absence of witness due to alleged 
Illness — Certificate given by medical 


(2) A party which seeks to compel the 
attendance of his own witnesses by a 
warrant takes a serious risk of those wit¬ 
nesses turning hostile to it, on account of 
the process of warrant being issued against 
them and in such cases it is not proper 
on the part of the trial Court to refuse 
its help to that party. 1960 Rai LW 510 
(514, 515): ILR (1960) 10 Raj 429. 

(3) The issue of a proclamation subse¬ 
quent to the issue of a warrant of arrest 
is a contravention of the terms of sub-rule 
(3). AIR 1920 Mad 1014 (1017). 

(4) A panchayatdar is not exempt from 
the coercive provisions of this rule. AIR 
1928 Mad 299 (305): 51 Mad 1 (FB). 

4. Order for attachment of property — 
Sub-rule (3). — (1) Where the properties 
of a person other than the witness are at¬ 
tached by mistake, the party applying for 
attachment is not liable for damages. AIR 
1037 Mad 811 (813) (DB). 
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R. 11. H witness appears attachment may be withdrawn.—Where, at any 
time after the attachment of his property, such person appears and satisfies the 
Court,— 

(a) that he did not, without lawful excuse, fail to comply with the sum¬ 

mons or intentionally avoid service, and, 

(b) where he has failed to attend at the time and place named in a procla- 

mation issued under the last preceding rule, that he had no notice ol 
such proclamation in time to attend, 

the Court shall direct that the property be released from attachment, and shall 
make such order as to the costs of the attachment as it thinks fit. 

[1882 and 1877, S. 169; 1859, S. 160.] 


R. 12. Procedure if witness fails to appear.—The Court may, where such 
person does not appear, or appears but fails so to satisfy the Court, impose upon 
him such fine not exceeding five hundred rupees as it thinks fit, having regard to 
his condition in life and all the circumstances of the case, and may order his 
property, or any part thereof, to be attached and sold or, if already attached under 
Rule 10, to be sold for the purpose of satisfying all costs of such attachment, 
together with the amount of the said fine, if any : 

Provided that, if the person whose attendance is required pays into Court 

the costs and fine aforesaid, the Court shall order the property to be released from 
attachment. 

[1882, S. 170; 1877, Ss. 170, 174; 1859, S. 160.] 


. 1®* Mode of attachment.—The provisions with regard to the attachment 

and sale of property in the execution of a decree shall, so far as they are appli¬ 
cable, be deemed to apply to any attachment and sale under this Order as if the 
person whose property is so attached were a judgment-debtor. 


. R * Court may of its own accord summon as witnesses strangers to 

suit.—bub,ect to the provisions of this Code as to attendance and appearance 
and to any law for the time being in force, where the Court at any time thinks it 

Order 16, Rule 11 — Note 1 

(1) This rule provides for a case where 
the person in default satisfies the Court that 
he had not intentionally failed to carry out 
he order of the Court. AIR 1920 Cal 46 

• / • 

Order 16, Rule 12 — Note 1 

(1) This rule applies to a witness who 

does not appear or on appearance, fails 

to show proper cause. AIR 1920 Cal 46 
(47). 

(2) This rule does not affect the special 
jurisdiction of a Chartered High Court, to 
proceed for contempt against a defaulting 
witness. AIR 1926 Rang 188 (189, 190): 

4 Rang 257 (DB). 

(3) No fine can be imposed under this 
rule until the procedure laid down in 
Rule 10, sub-rule (2) or sub-rule (3) has 
been followed. AIR 1916 Cal 421 (422) 

(DB) ** AIR 1929 All 850 (853) (DB) +* 

(1888) 12 Bom 63 (64) (DB). 

(4) This rule deals with all cases of dis¬ 
obedience not covered by Rule 11. AIR 
1951 All 415 (417) (DB) ** AIR 1925 Mad 
1247 (1247, 1248): 48 Mad 94 (DB) ** AIR 
1928 Lah 469 (469). 

(5) Where a party is present in Court 
and is directed to produce a document, the 


Court can on his failure to comply with 
the order, impose a fine upon him without 
going through the procedure laid down in 
sub-rules (2) and (3) of Rule 10. AIR 
1929 All 99 (100). 

(6) What is lawful excuse depends upon 
the circumstances of each case. AIR 1928 

li») <1910) 5 ind c - 184 

(7) Fine can be imposed under Order 16, 
Kuie 12, on a person who deliberately 
avoids appearance in Court, in disobedience 
to the summons issued on him, without 
lirst taking recourse to coercive processes 
under Ride 10 or 11. ‘Such person’ in 
nule 12 may include a person against 
whom a warrant or an order of attach¬ 
ment or proclamation has been issued for 
non-appearance in pursuance of summons 
—-Court would not summarily impose fine 
wl , l ^ 1 S )U . t frying the person a chance of 
satisfying the Court that he had not deli- 
berately avoided summons or the process 

I°[R C U 9 r 60, 317 (318 ‘ 319 > = 

Order 16, Role 14 — Note 1 

(1) The power of the Court under this 
rule to examine witnesses on its own 
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necessary to examine any person other than a party to the suit and not ~d led as 
a witness by a party to the suit, the Court may, of its own motion, cause such 
person to be summoned as a witness to give evidence, or to produce any document 

m his possession, on a day to be appointed, and may examin e him as a witness 
or require him to produce such document. 

[1882 and 1877, S. 171.] 

C , • R ; 15 \ P" 4 ? o£ Persons summoned to give evidence or produce document.— 

smt shaira^d iTvf 1 ^.- whoev , er summon f d to appear and give evidence in a 
suit shall attend at the time and place named in the summons for that purpose, 

and whoever is summoned to produce a document shall either attend to product 
it, or cause it to be produced, at such time and place, 

[1882 and 1872, S. 172; 1859, S. 167.] 

v ,, R * f 6, they may depart.—(1) A person so summoned and attending 

been dS^sed^of 001111 0therwise directs > attend at each hearing until the suit has 

(2) On the application of either party and the payment through the Court of 

fnrl n !rT ej p e ^es (if any), the Court may require any person so summoned 
and attending to furnish security to attend at the next or any other hearing or 
untd tiie suit is disposed of and, in default of his furnishing such security, may 
order h i m to he detained in the civil prison. 

[1882, S. 173.] 

high court amendments 

Delhi and Himachal Pradesh 

1967] Same “ that ° £ Pun,ab — See Act 20 of 1966, S*. 7 and 17 [31-10-1960 and 1-5- 
Punjab, Haryana and Chandigarh 

Add the following sub-rule (3): • “ J 

(3) In the absence of the presiding officer the powers conferred by sub- 
_ ^ ma y t> e exercised by the Senior Subordinate Judge of the first class exer- 

Order 10, Rule 14 — Note 1 (contd.) 

is discretionary. AIR 1944 PC 100 
(103): 71 Ind App 171. 

(2) This rule is only intended to enable 
the Court to secure suo motu the attend¬ 
ance of a witness whose evidence appears 
to the Court to be necessary. AIR 1949 
Mad 292 (295): ILR (1949) Mad 343 ** 

( 09) 5 Low Bur Rul 1 (2). 

(3) The Court cannot compel a party to 

summon a witness or penalise him for his 
refusal to summon him. (’ll) 10 Ind Cas 
35 (36) (Lah) ** Madh BLJ 1954 

IICR 1046 (1048). 

(4) The general powers under this rule 
are, in the case of Appellate Courts, circum¬ 
scribed by the specific provisions of O. 41, 

Rule 27. (’95) 18 Mad 94 (98) (DB). (Per 

Shephard J.). 

(5) Though there is no provision in the 
Code which gives a party to a suit a right 
to lead further evidence, after the trial 
Court exercises its powers under Order 16, 

Rule 14, at the same time the Code does 
not lay down any express prohibition in 
that behalf. AIR 1958 J & K 27 (27). 

(6) In proceedings like winding of 
a company where proceedings are initiated 
by tile official liquidator, who is an 
officer of the Court and the Directors 
and other officers stay away from the wit¬ 
ness box it may become necessary for the 
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Court iu exercise of its inherent power to 
summon even a party against his will to 
give evidence on oath. AIR 1964 Mys 75 
(79, 80): (1963) 33 Com Cas 839 (DB). 

(7) Section 75 (4) of the Registration 
Act attracts all the provisions of the Civil 
P. C. in respect of summoning and enforc¬ 
ing attendance of witnesses and therefore, 
the provisions of Order 16, Rule 14 apply 
with full force to any enquiry before the 
Sub-Registrar for compulsory registration 
of documents presented before him. AIR 
1960 Mad 401 (402): (I960) 2 Mad LJ 63. 

(8) Election Tribunal has power under 
Order 16, Rule 14, C. P. C. to suo >jnoti* 
summon Court witnesses. AIR I960 SC 692 
(698, 699): (1969) 1 SCO 27. 

Order 16, Rule 15 — Note 1 

(1) Merely summons issued to adversary 
to appear for giving evidence with the 
document — Document not produced —— 
Presumption under Section 89 of the Evi¬ 
dence Act cannot be drawn. It is, only 
after a notice under Rule 15 of Order 16, 
to produce documents of which discovery 
was asked for and were so discovered on 
affidavit that the provisions contained in 
Section 89 of the Evidence Act and other 
allied provisions of that Act as well as the 
Civil P. C. (1908), are attracted. 1964 Jab 
LJ 315 (318, 319). 


I 
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rising jurisdiction at the headquarters of the district, or by any Judge or court- 
official nominated by him for the purpose” [25-7-1938]. 

Provided that a court-official nominated for the purpose shall not order a person, 
who fails to furnish such security as may be required under sub-rule (2), to be detained 
in prison, but shall refer the case immediately to the presiding officer on his return [23-1- 
1940]; Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 

R. 17. Application of Rules 10 to 13.—The provisions of Rules 10 to 13 
s hall, so far as they are applicable, be deemed to apply to any person who having 
attended in compliance with a summons departs, without lawful excuse, in contra¬ 
vention of Rule 16. 

[1882 and 1877, Ss. 174, 175; 1859, Ss. 168, 169.] 

R. 18. Procedure where witness apprehended cannot give evidence or pro¬ 
duce document.—-Where any person arrested under a warrant is brought before the 
Court in custody and c ann ot, owing to the absence of the parties or any of them, 
give the evidence or produce the document which he has been summoned to give 
or produce, the Court may require him to give reasonable bail or other security 
for his appearance at such tim e and place as it thinks fit, and, on such bail or 
security being given, may release him, and, in default of his giving such bail or 
security, may order him to be detained in the civil prison. 

[1882 and 1877, S. 174; 1859, S. 169.] 


R. 19. No witness to be ordered to attend in person unless resident within 
certain limits.—No one shall be ordered to attend in person to give evidence 
unless he resides— 

(a) within the local limits of the Court's ordinary original jurisdiction, or 

(b) without such limits but at a place less than fifty or (where there is 
railway or steamer communication or other established public convey¬ 
ance for five-sixths of the distance between the place where he resides 
and the place where the Court is situate) less than two hundred miles 
distance from the Court-house. 


[1882, S. 176.] 


Order 16, Rule 19 — Note 1 

(1) This rule provides an exemption 
from personal attendance of a witness who 
resides outside the limits prescribed in the 
rule. AIR 1923 Cal 427 (428) ** AIR 1932 
Nag 135 (136): 28 Nag LR 146. 

(2) Under Rule 19, it is mandatory not 
to compel attendance of a party or a wit¬ 
ness on certain conditions. AIR 1958 
Orissa 287 (287, 288): ILR (1958) Cut 357. 

(3) This rule does not apply to a person 
who is summoned under Section 36 (1) of 
the Presidency Towns Insolvency Act he 
being not in the position of an ordinary 
Witness. AIR 1953 Bom 19 (23). 

(4) “The established public conveyance” 
mentioned in Clause (b) does not mean 
disconnected bus services belonging to 
different companies and with no certainty 
of continuous travel. AIR 1949 Mad 468 
[468). 

(5) An order in contravention of this 
rule is not open to revision. AIR 1923 Lah 
801 (301). 

IVol. 3.] 3 A. M. 27 


(6) Where a party to the suit, on his 
own motion wants to be examined on 
commission as witness Rules 19 and 21 of 
Order 16 will not apply. AIR 1962 Andh 
Pra 435 (437): (1962) 1 Andh WR 218. 

(7) The effect of Order 16, Rule 19 and 
Order 26, Rule 4, Civil P. C. .(1908), is that 
in Uie case of parties the Court has dis¬ 
cretion in issuing a commission. However, 
the position with regard to the witnesses 
is different. A witness, residing at a 
distance of more than 200 miles has a 
right to be examined on commission whe¬ 
ther his evidence is of any benefit to the 
party examining him or not, subject to two 
conditions: (1) he is not within the con¬ 
trol of the party making the application; 
and (2) the application is not an abuse of 
the process of the Court or actuated by 
mala Odes or fraud. AIR 1963 Andh Pra 
429 (431): (1963) 1 Andh WR 232. 

„T C ?| e AIR 1963 Pat 213 (214, 215): 1963 
490. J 

(8) Where a witness is not under the 
control of the party asking for the commis- 
smn and he resides beyond the limits fixed 
und ®r Order 16, Rule 19 of the Code, it 
would be a proper exercise of judicial dis- 
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rn» Code of] CSval Procedure, 1908 
HIGH COURT AMENDMENTS 

Allahabad 

In Order 16, Rule 19 (b) s , 

(i) insert the words “or private conveyances run for hire” between the words 

“public conveyance” and “for five-sixths”, and 

(ii) substitute the word “three” for the word “two”. [4-4-1959.] 

Bombay: Dadra and Nagar Ha veil a 

For Rule 19 substitute the following:—* 

19. No witness to be ordered to attend in person unless resident w i t hin 
limits.—No one shall be ordered to attend in person to give evidence unless he resides— 

(a) within the local limits of the Court's ordinary original jurisdiction, or 

(b) without such limits but at a place less than one hundred or (where there is 

a railway or steamer co m m un i c ation or other established public conveyance 
for five-sixths of the distance between the place where he resides and the 
place where the Court is situate) less than five hundred kilometres distance 
from the court-house. (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. - ' 

Gujarat * 

, 16 R> 19 (W* for words “two hundred”, substitute the words “three 

hundred”. (17-8-1961.) ' 

Punjab, Haryana and Chandigarh 

Add the following Proviso to R. 19(b):— . 

“Provided that any Court situate in the State of Punjab may require the per¬ 
sonal attendance of any witness residing in the Punjab or Delhi State” (4-3-19551- 
Act 31 of 1966, Ss. 29 and 32 (1-11-1966). ' ’ 


R. 20. Consequence of refusal of party to give evidence when called on by 
Court.—Where any party to a suit present in Court refuses, without lawful excuse 
when required by the Court, to give evidence or to produce any document, 
tiien and there m his possession or power, the Court may pronounce judgment 
against him or make such order in relation to the suit as it thinks fit. 

[1882 and 1877, S. 177; 1859, S. 170.] 


Order 16 Rule 19 — Note 1 feontd.) . 

cretion to issue the commission, if the 
evidence of that witness is essential for the 
party seeking to have him examined. 
Where the witness is the assignor of the 
negotiable instrument and it seems reason¬ 
able for the defendant to contend that his 
evidence is essential as the defendant dis¬ 
putes the consideration under the docu¬ 
ment and the factum of assignment foi 
payment made by the holder, the com¬ 
mission can be issued to examine the 
assignor. (1967) 1 Mad LJ 252 (253): 80 
Mad LW 148. 

(9) Merely because In the C. P. Code 

there is no distinction drawn anywhere 
between a witness and a party to a suit 
so far as question of issue of commission 
for examination is concerned. It cannot be 
said that the plaintiff is as a matter of 
right entitled to be examined on commis¬ 
sion on the ground that he or she is .re¬ 
siding beyond the jurisdiction specified in 
Order 16, Rule 19. 81 Mad LW 430 (432). 

(10) Clause (a) of Rule 19 of Order 16, 
should be read and understood in the light 


of Clause (b) of the same rule. So read 
*1 I 5 !, clear that though a witness may be 
residing outside the limits of a Court's 
jurisdiction, the Court can summon him to 
attend in person, subject to the conditions 
of distance mentioned therein. AIR 1963 
Mad 148 (148, 149): (1962) 2 Mad LJ 525. 

Order 16, Rule 20 — Note 1 v 

(1) The rule applies only when the 
party is present in Court and refuses to 
comply with the order. (1911) 12 Ind Cas 
719 (719) (Mad). 

(2) It is apparent from Rule 20 that 
the Court can require the ex am ination of 
a party if he is present in Court. But the 
same power has not been given to the 
Court to compel the examination of a 
party if he is not present in Court. The 
legislature has thought fit in Rule 14 to 
impose certain limitations on the powers 
of the Court in summoning and examining 
as Court witness a party to the suit. AIR 
1967 Mys 37 (39): (1965) 2 Mys LJ 788. 

(3) The penalty under this rule is impos¬ 
ed on the party as such and not as a wit- 

.i , - ’ 
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R. 21. Rules as to witnesses to apply to parties summoned. —Where any party 
to a suit is required to give evidence or to produce a document, the provisions as 
to witnesses shall apply to him so far as they are applicable. 

[1882, S. 178, 1877, S. 177; Cf. 1859, S. 126.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta; See Act 27 of 1962, Ss. 13 and 15? (1-12-1963). 

Calcutta: Andaman and Nicobar Islands 

Cancel Rule 21 and substitute therefor the following:— 

“21. (1) When any party to a suit is required by any other party thereto to 
give evidence, or to produce a document, the provisions as to witnesses shall apply 
to him so far as applicable. 

(2) When any party to a suit gives evidence on his own behalf the Court may 
in its discretion permit him to include as costs in the suit a sum of money equal 
to the amount payable for travelling and other expenses to other witnesses in the 
case of similar standing.” (11-11-1927.) 

Kerala: Laccadive, Mini coy and Amjndivi Islands 

Same as that of Madras. (9-6-1959); Reg. 8 of 1965, S. 3. 


Madras and Pondicherry 

Substitute the following for Rule 21:— 

“21. Rules in the case of parties appearing as witnesses.—(1) When a party to a 
suit is required by any other party thereto to give evidence or to produce a document, 
the provisions as to witnesses shall apply to him so far as applicable. 

(2) When a party to a suit gives evidence on his own behalf, die Court may in 
its discretion, permit him to include as costs in the suit a sum of money equal to 
die amount payable for travelling and other expenses to other witnesses in the case 
of similar standing”. (4-2-1936); Act 26 of 1968, S. 3 and Sch., PL II [w. e f 5-9- 
68 ]. 

Mysore 

For R. 21 substitute the following:— 

“21. (1) When a party to a suit is required by any other party thereto to give 

evidence or to produce a document, the provisions as to witnesses shall apply to him 
so far as applicable. 

(2) When a party to a suit gives evidence on his own behalf, the Court may, 
in its discretion, permit him to include as costs in the suit of money equal to the 
amount payable for travelling and other expenses to other witnesses in the case of 
similar standing. (30-3-1907.) 


Order 16, Rule 20 — Note 1 (contd.) 


Order 16, Rule 21 — Note 1 


ness. Where, therefore, a plaintiff who is 
sought to be examined on commission at 
the instance of the defendant refuses to 
give evidence on oath, the penalty under 
this rule cannot be imposed on the plain¬ 
tiff. AIR 1948 Oudh 225 (226). 

(4) A presumption against a party can 
arise only when it fails to produce a rele¬ 
vant document in its possession in spite 
of notice to. produce. But where there is 
an explanation as to why the document 
could not be produced and that is plausible 
no such adverse inference can be raised. 
AIR I960 Raj 291 (292): 1959 Raj LW 19. 


( 1 ) Kule 21 clearly indicates that one 
party to the suit can examine the other 
party as his witness or require him to pro¬ 
duce documents. AIR 1967 Mys 37 (39): 
(1965) 2 Mys LJ 788. ' ’ 


(2) This rule applies only to the case 
where a party to a suit has been called 
to give evidence by the other party. The 
Court has, therefore, no power under this 
Code to order the travelling expenses of a 
party who has given evidence in support 
of his own case. AIR 1935 Mad 244 (244). 

(3) The words “required to give evi¬ 
dence in Rule 21 denote not voluntary act 
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HIGH COURT AMENDMENT 
Rules 22 and 23 (Allahabad) .r 

To Order 16, add the following rules:_ ^ ** 

“22. (1) Save as provided in this rule and in Rule 2, die Court shall allow 

travelling and other expenses on the following scale:_ 

^ ^ • 4 ft 

(a) in the case of witnesses of the class of cultivators, labourers, and menial, six 

annas a day; 

(b) in the case of witnesses of a better class, such as zamindars, traders, pleaders, 

and persons of corresponding rank, from eight annas to two rupees a day, as 
the Court may direct; and 

(c) in the case of witnesses of superior rank, including officers of Government in 

receipt of a salary of not less than Rs. 200 a month, from three to five rupees 
a day. 

demands any sum in excess of what has been paid to Mm, such 
sum shall be allowed if he satisfies that he has actually and necessarily incurred the 
additional expense. j-, 

Illustration. 

A post office or railway employee summoned to give evidence is entitled to demand 
from the party, on whose behalf or at whose instance he is summoned, the travelling and 
offier expenses allowed to witnesses of the class or rank to which he belongs and in 
addition the sum for which he is liable as payment to the substitute .officiating during 
his absence from duty. The sum so payable in respect of the substitute will be certified 

by the official superior of die witness on a slip which the witness will present to the 
Court from which the summons issued. .. 

, „ ® K “ witaess be detained for a longer period than one day the expenses of hi. 
detention shall be allowed at such rate, not usually exceeding that payable under 
clause (1) of this rule, as may seem to the Court to be reasonable and proper: 

Provided that the Court may, for reasons stated in writing, allow expenses on a 
higher scale than that hereinbefore prescribed* 

23. In cases to which Government is a party. Government servants whose salary 
exceeds Rs. 10 per mensem and all police constables whatever their salary may be who 
are summoned to give evidence in their official capacity at a Court situated more than 
rive miles from their headquarters, shall be given a certificate of attendance by the 
Court in lieu of travelling and other expenses/" 


Order 16 Rule 21 — Note 1 (contd.) 

of giving evidence by party in his own 
favour but required to do so by the other 
side or Court. AIR 1967 Mys 37 (39): 
(1965) 2 Mys LJ 788. 

(4) The practice of a party not examin¬ 
ing himself as his witness and forcing the 
opposite party to summon him, thereby 
hoping to obtain an opportunity of being 
cross-examined by his own counsel is 
objectionable. (1910) 32 All 104 (109): 37 
Ind App 1 (PC) ** (1909) 31 All 116 (122): 
36 Ind App 9 (PC). 

(5) The practice of summoning the 

opposite party as a witness is objection¬ 
able. (1909) 3 Ind Cas 45 (45) (DB) 
(Bom) ** AIR 1951 J & K 5 (6): 9 J and 
KLR 95 ** AIR 1959 Mys 194 (195): 37 

Mys LJ 261 (DB) ** ILR (1966) 2 Mad 
650. 


(6) ^ It is the duty of a party who has 
certain facts within his personal knowledge 
to appear before the Court at a very 
early stage of the case as a witness and 
to give evidence relating to these facts and 
submit himself to cross-examination by the 
oUier side. AIR 1956 Sau 89 (90) (DB)-** 
AIR 1933 Lah 243 (244) (DB). 

(7) Where the question was whether 
plaintiff was son of one N, and two defen¬ 
dants sought to be examined as witnesses 
by plaintiff were daughters of N, it was 
not necessary that these defendants should 
be examined as witnesses on plaintiff’s 
side, there being no special circumstance. 
1963 Ker LT 537. (From the non-appear¬ 
ance of those defendants to dispute the 
evidence of the plaintiff when given the 
Court could draw an adverse presumption.) 
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[The Code of] Civil Procedure, 1008 

ORDER XVH 

/ ADJOURNMENTS 

R. 1. Court may grant time and adjourn hearing.—(1) The Court may, if 
sufficient cause is shown, at any stage of the suit, grant time to the parties or to 
any of them, and. may from time to time adjourn the hearing of the suit. 

(2) Costs of adjournment.—In every such case the Court shall fix a day for 
the further hearing of the suit, and may make such order as it thinks fit with 
respect to the costs occasioned by the adjournment: , 

Provided that, when the hearing of evidence has once begun, the hearing of 
the suit shall be continued from day to day until all the witnesses in attendance 
have been unless the Court finds die adjournment of the hearing beyond 

the following day to be necessary for reasons to be recorded. 

[1882 and 1877, S. 156; 1859, S. 146.] 

HIGH COURT AMENDMENTS 

Allahabad 

Add the following further Proviso:— 

‘^Provided further that no such adjournment shall be granted for the purpose 
of calling a witness not previously summoned or named, nor shall any adjournment 
be utilised by any party for such purpose, unless the Judge has made an order in 
writing under the proviso to Order 16, Rule 1.” 

Bombay: Dadra and Nagar Haveli<* 

In Order XVII, for the existing Rule 1 and its marginal notes, substitute the follow¬ 
ing as Rule 1 and marginal notes:— 


Order 16 Rule 21 — Note 1 (contd.) 

(8) Though a party has a right to 
summon the other party to the suit and 
examine him as a witness, it is open to 
the Court, acting under its inherent powers 
under Sec. 151, to disallow his applica¬ 
tion to do so, if it comes to the conclu¬ 
sion that it is an abuse of the process of 
the Court. AIR 1967 Mys 37 (39): (1965) 
2 Mys LJ 788. 

(9) Where a party to the suit on his 
own motion wants to be examined on 
commission as witness Rules 19 and 21 of 
Order 16 will not apply but resort may be 
had only to the provisions of Rule i or 
Rule 4 of Order 26. AIR 1962 Andh Pra 
435 (437): (1962) 1 Andh WR 218 (DB). 

Order 17 (General) — Note 1 

(1) Per Grover J.—In the absence of any 
provision in the Representation of the 
People Act laying down any procedure 
which is to be followed where the peti¬ 
tioner chooses to commit default either in 
appearance or in production of evidence 
or generally in prosecuting the petition the 
provisions of C. P. C. would be applicable 
under S. 37 of the Act. AIR 1968 Punj 
152 (159): ILR (1967) 2 Punj 830 (FB). 

ORDER 17, RULE 1 — SYNOPSIS 

1. Scope. 

2. “May adjourn” — Discretion of Court. 

3. Sufficient cause must be shown. 

4. ‘*The Court shall fix a day” — Sub¬ 

rule (2). 


6. Costs of adjournment—Sub-rule (2). 

6. Costs In pauper suits. 

7. Proviso. 

8 Appeal. 

9. Revision. 

10. Writ petition. 

1. Scope. —(1) The rule vests in Courts 
a discretion to grant time to a party at 
any stage of the suit. AIR 1916 Lah 176 
(176) »* AIR 1935 Lah 476 (477). 

(2) The application of the rule is limited 
to adjournments granted at the instance of 
parties and does not extend to those neces¬ 
sitated by rules of the Court. (1898) 2 Cal 
WN 490 (491). 

(3) A Court is not obliged to grant an 
adjournment suo motu without any appli¬ 
cation on behalf of the party interested. 
AIR 1957 SC 232 (236, 237): 1957 SCR 98. 

(4) An order made on the settlement of 
issues fixing a day for the final hearing 
is not an order under this rule. (1891) 14 
Mad 88 (93) (DB). 

(5) Orders for adjournment necessitated 
by delay on the part of Court’s officers in 
the performance of Court’s duty are 
not governed by this rule. AIR 1929 Lah 
620 (621) (DB). 

[See however AIR 1935 All 210 (211) 
(DB).J 


(0) Neither this rule nor any other rule 
of this Order applies to execution proceed¬ 
ings. (1893) 15 All 84 (94) (FB) •* AIR 

1933 Mad 418 (422): 56 Mad 490 (FB). 
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1. Court may grant time and adjourn hearing.—(1) Hie Court may, if sufficient 
cause is shown, at any stage of the suit, grant time to the parties or to any of them, and 
may from time to time adjourn the hearing of the suit: 

Provided that where a case is fixed for taking evidence, the Court shall record the 
evidence of all the witnesses present for either party unless the Court hearing the case 
for reasons to be recorded in writing finds it necessary to adjourn the case. 

(2) Costs of adjournment.—In every such case the Court shall fix a day for the 
further hearing of the suit, and may make such order as it thinks fit with respect to the 
costs occasioned by the adjournment, ordinarily not exceeding fifty rupees in ordinary 
suits and one hundred rupees in special suits s 

Provided that,,, when die hearing of evidence has once begun, the hearing of the 
suit shall be continued from day to day until all the witnesses in attendance have been 
examined, unless the Court finds the adjournment of the hearing beyond following 
day to be necessary for reasons to be recorded. (1-11-1960.) 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-05]. 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 20 of 1966, Ss. 7 and 17 (31-10-1966 and 1-5- 

1967). " 

Punjab, Haryana and Chandigarh 


(1) Add the following at the beginning of sub-rule (1):— 

‘‘Subject to the provisions of Order 23, Rule 3." 

(2) Add the following as sub-rule (3):—• 

(3) Where sufficient cause is not shown for the grant of an adjournment under 
sub-rule (1), the Court shall proceed with the suit forthwith. (As amended on 
21-7-1937) and Act 31 of 1966, Ss. 29 and 32 (1-11-1966). 


Order 17 Rule 1 — Note 1 (contd.) 

(7) An order consigning the record to 
the record room is not contemplated under 
this Order. AIR 1947 Sind 1 (3): ILR 
(1946) Kar 349 (FB). 

(8) There is nothing illegal or improper 
in the chief ministerial officer adjourning 
a case which stands posted to a particular 
date, on which the Judge does not attend, 
to a later date if he is authorised to do 
so by the presiding officer. AIR 1952 Mad 
798 (799). 

(9) It is not necessary that the adjourn¬ 
ment of a date of hearing can take place 
only when the case has been taken up for 
hearing on the date fixed for hearing and 
then postponed to a future date. ILR 
(I960) 1 All 546 (551) (DB). (Case fixed 
for hearing on 13th July — Adjournment 
application on 8th July — Adjournment 
allowed was proper.) 

(10) The word hearing has not been 
defined in the Civil Procedure Code but 
has been used in various provisions and 
contemplates the taking up of a case for 
any proceeding. ILR (1960) 1 All 546 (551). 

(11) Although the Court must show in¬ 

dulgence in the case of actions commenced 
on behalf of minors in the matter of 
granting adjournments in order to enable 
the next friend to prosecute the suit, there 
is no obligation on the part of the Courts 
to adjourn the suit indefinitely. AIR 1961 
Andh Pra 446 (448): (1961) 2 Andh WR 

15 (DB). 

2. “May adjourn” — Discretion of Court. 
—(1) The granting of an adjournment to 


a party to a suit is, under this rule, 
left to the discretion of the Court. AIR 

1949 Lah 131 (145): Pak LR (1949) Lah 
215 (FB) ** AIR 1950 Assam 169 (171) 
(DB) ** AIR 1914 Sind 105 (106) : 8 Sind 
LR 275 (DB). 

(2) The discretion under this rule should 
be exercised in a judicial and reasonable 
manner. AIR 1914 Sind 105 (106): 8 Sind 
LR 275 (DB) ** AIR 1966 Orissa 41 (43): 
31 Cut LT 1092. (Material witness duly 
summoned but remaining absent — Refu¬ 
sal of adjournment for examination of the 
witness — Held, refusal amounted to mate¬ 
rial irregularity.) 

(3) The discretion should be exercised 
upon proper materials. AIR 1916 All 138 
(139) (DB) *• AIR 1936 Pat 472 (474) : 15 
Pat 561 (SB). 

(4) Discretion should be exercised after 
considering the party’s conduct in the case. 
AIR 1949 Lah 131 (145): Pak LR (19491 
Lah 215 (FB) ** AIR 1916 Pat 33 (33): 1 
Pat L Jour 173 (DB). 

(5) Before exercising the discretion under 
this rule, the Court should consider what 
opportunity the party had of getting ready, 
and the truth and sufficiency of the reason 
alleged by him for not being ready. AIR 

1950 Assam 169 (174) (DB) ** AIR 1927 
Lah 879 (879) ** AIR 1928 Cal 102 (102) 
(DB). 

(6) The main object of vesting the dis¬ 
cretion in the Court is to enable it to pre¬ 
vent a party from improperly delaying pro¬ 
ceedings and abusing the process of the 
Court. 1956 Madh BLJ 407 (409). 
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Order 17 Rule 1 — Note 2 (eontd.) 

(7) Adjournment is improper when it is 
granted on the intervention of a third party 
without hearing the plaintiff or his pleader. 
AIR 1936 Pat 472 (473, 474): 15 Pat 561 
(SB). 

5 . Sufficient cense must be shown.—(1) 

An adjournment should not he refused 
where sufficient cause for the adjournment 
is shown. 1891 All WN 112 (113, 114) 
(DB) AIR 1935 All 476 (477) ♦*, 1959 
Raj LW 158. 

(2) An adjournment should not be 
granted even on condition of payment of 
costs, where no sufficient cause exists. AIR 
1924 Cal 774 (776): 51 Cal 70 (DB) ** AIR 
1965 Mys 59 (60) : (1964) 1 Mys LJ 325 
(DB) ** AIR 1959 J and K 123 (125). 

(3) What is sufficient cause will depend 
upon the circumstances of each case. ILR 
(1954 ) 4 Raj 721 (726) ** AIR 1926 Mad 
944 (944) ** AIR 1935 All 476 (477). 


(4) Where the necessity for the adjourn¬ 
ment is not due to anything for which 
the party applying for it is responsible, an 
adjournment should not be refused. AIR 
1941 Bom 406 (407): ILR (1941) Bom 648 
** AIR 1940 Mad 569 (571) (DB) ** AIR 
1929 Pat 609 (612): 9 Pat 408 (DB). 


(5) Where the party has been wanting 
in due diligence, an adjournment can be 
refused. AIR 1926 Oudh 75 (76) ** AIR 
1916 Pat 33 (33): 1 Pat L Jour 173 (DB) 
** AIR 1963 Manipur 47 (48) ** ILR (1963) 
13 Raj 716 ** (1960) 2 Orissa JD 359. 

(6) Where the party is guilty of negli- 
gence an adjournment can be relused. 
(1911) 5 Sind LR 49 (51) (DB) ** AIR 
1932 Lah 591 (592): 13 Lah 458 (DB) ** 
AIR 1926 Nag 486 (487) ** AIR 1965 Mys 
59 (60): 1964 (1) Mys LJ 325 (DB). 

(7) Where a party is not ready for the 
hearing by reason of his having been 
taken by surprise this constitutes suffi¬ 
cient cause for adjournment. AIR 1925 Pat 
534 (534, 535) (DB) ** 1959 BLJR 694. 


(8) Where the witnesses of a party fail 
to appear for the hearing owing to non¬ 
service of summonses on them when such 
non-service is not due to the fault of the 
party, an adjournment should be granted 
to enable the party to take steps again for 
their attendance. AIR 1952 Ajmer 29 (2) 
(29) ** AIR 1920 Oudh 254 (255) (DB) ** 
AIR 1933 Mad 612 (613) (DB) ** (1964) 
66 Pun LR 648: 1964 Cur LJ 230. 


(9) Where the absence of witnesses is 
due to a bona fide mistake on the part 
of the party, there is sufficient cause for 
adjournment. (1900) 28 Cal 37 (52, 53) 
(DB) ** AIR 1925 Bom 105 (108) (DB) ** 
AIR 1967 Madh Pra 139 (141): 1966 Jab LJ 
7 (DB). 

(10) Dilatory conduct of plaintiff — 
Manv adjournments granted — On day 
fixed for plaintiff’s evidence telegram re¬ 
ceived from plaintiff barely stating that he 
was ill without mentioning disease—Held 
there was no sufficient cause for adjourn¬ 


ment. AIR 1954 Raj 238 (239): ILR (1953) 

3 Raj 995 (DB). 

(11) Absence of advocate owing to his 
attendance in another case is not a suffi¬ 
cient cause within this rule. AIR 1927 Rang 
258 (258). 

(12) Convenience of both sides to be 
seen to — Lawyers for both sides coming 
from outside — Convenient date to be fix¬ 
ed after consulting parties to enable both 
lawyers to be present — Adjournment not 
to be refused merely because lawyer for 
the other side had already booked his air 
passage to be present on date fixed for 
hearing. AIR 1962 Manipur 42 (45). 

(13) When during the course of exa¬ 
mination of a plaintiff’s witness. Court 
grants permission to plaintiff to cross- 
examine the witness treating him as hostile, 
adjournment of a suit on an application 
by defendant on the ground that he want¬ 
ed to file a revision is unwarranted. (1968) 

1 Andh WR 307. 

(14) Small cause suit fixed for final dis¬ 
posal — Adjournment granted at instance 
of defendant subject to payment of costs 
— Defendant praying for further adjourn¬ 
ment on adjourned date without paying 
adjournment costs — Court is justified in 
refusing further adjournment and proceed¬ 
ing ex parte. AIR 1964 Bom 38 (38): 65 
Bom LR 584. 

(15) The Judges should always endea¬ 
vour to hear the evidence on the date fix¬ 
ed, as much expenses and inconvenience is 
caused by postponements ordered on in¬ 
sufficient grounds before the witnesses in 
attendance have been heard. 67 Pun LR 
1001: ILR (1965) 2 Punj 504. 

(16) Held on facts, that a short adjourn¬ 
ment on payment of substantial costs 
would have met the ends of justice and the 
condition should have been imposed that 
on the next hearing the party must make 
an arrangement for conduct of the appeal. 
(1962) 64 Pun I.R 139: 1961 Cur LJ 
49. 

(17) Suit instituted in Small Cause 
Court — On date of first hearing defen¬ 
dant applying for adjournment without 
any affidavit — Defendant unwilling to 
pay adjournment costs also — Provisions 
of O. 37 held were inapplicable — If he 
did not pav costs, he would not have been 
allowed to file written statement—Order 
ret using adjournment held was erroneous 
and liable to be set aside. AIR 1959 Mani¬ 
pur 14 (14). 

4. "The Court shall fix a day.” — Sub- 
rule (2).— (1) Where a suit is adjourned, 
the date to which it is adjourned should 
be fixed by order of Court. 1882 All WN 
171 (171) (DB). 

(2) The ‘day’ contemplated by Rules 1 
and 2 shall be a day other than the day on 
which the suit had been taken up before 
'be grant ol adjournment. There cannot 
be adjournment of 'lie suit for hearing to 
the latter part of the same dav. 1965 All 
LJ 575 (576). 
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Order 17 Role 1 — Note 4 (eontd.J 

(3) The date fixed should be communi¬ 
cated to the parties or their pleaders or 
to such of them as are present or represent¬ 
ed in Court when the adjournment takes 
place. AIR 1923 All 79 (80) (DB) ** AIR 
1957 All 805 (807) ** AIR 1925 Pat 807 
(809): 4 Pat 440 (DB). 

(4) It is not necessary to communicate 
the date fixed to an absent party. AIR 
1930 Mad 113 (114, 117) (SB) ** AIR 1952 
Mad 798 (799). 

(5) Where the date fixed for hearing a 
case happens to be a holiday the Court Is 
not justified in taking up the case on the 
following day and in passing any order to 
the prejudice of any of the absent parties 
without duly serving upon them a fresh 
notice of the hearing. AIR 1957 Punj 80 
(80): ILR (1957) Punj 746. 

5. Costs of adjournment—Sub-role (2).— 

(1) In granting an adjournment under 
this rule, the Court may, if it thinks fit, 
direct the party asking for adjournment to 
pay costs to the other party. ILR (1954) 
4 Raj 721 (726) ** AIR 1950 Assam 169 
(171) (DB) ** AIR 1928 Rang 306 (307): 
6 Rang 561 (DB). 

(2) The sum awarded as costs should 
not be in the nature of penalty or punish¬ 
ment. AIR 1953 Bhopal 6 (7) ** AIR 1946 
Bom 113 (114) (DB) ** AIR 1942 Lah 162 
(163) (DB) ** AIR 1964 J and K 58 (59): 
1964 Kash LJ 68. 

(3) Costs should be such as can reason¬ 
ably be held to be occasioned by adjourn¬ 
ment and should not be restricted to the 
costs of the day. Costs mean costs of the 
day including the reasonable fee for the 
opposite party's pleader. AIR 1959 All 516 
(517, 518): 1959 All LJ 136 (DB). 

(4) Sufficient opportunity should be 
given to the party to obey the order 
awarding costs. (1909) 36 Cal 566 (571) 
(DB) ** AIR 1926 Cal 1221 (1222) (DB). 

(5) The rule gives the Court power to 
make an order as to costs only in respect 
of the costs occasioned by the adjoum- 
ment. AIR 1946 Bom 113 (114) (DB) 

AIR 1938 Mad 711 (711). 

(6) The payment of costs may be made 
a condition precedent to the adjournment. 
AIR 1941 Mad 437 (438) ** AIR 1928 Rang 
306 (307): 6 Rang 561 (DB). 

[But see AIR 1958 All 330 (331).I 

(7) If a suit or appeal is adjourned on 

condition that it will stand dismissed if 
the costs of the adjournment are not paid 
within a certain date, then on failure of 
payment of costs within such a date, the 
suit or appeal will stand dismissed. AIR 
1941 Mad 437 (438)**AIR 1940 Nag 158 

(159) ** AIR 1925 Oudh 102 (103): 27 
Oudh Cas 225 (DB). 

(8) If the suit is adjourned on condition 
that if the defendant does not pay the 
costs ordered before the adjourned date, 
the defence will be struck off and the suit 
proceeded with ex parte, the Court can 
in case of default strike off the defence. 


AIR 1954 Mad 267 (268) ** AIR 1958 AD 
330 (331) ** AIR 1950 Assam 169 (171) 
(DB). 

(9) When the Court orders that payment 
of adjournment costs by the plaintiff is 
to be made by the end of a^month and the 
end of such month happens to be a holiday 
it is no breach of that order for the party 
to do the act on the very first subsequent 
day on which the Court reopens after the 
holiday. AIR 1957 Cal 598 (599, 600). 

(10) Suit for benefit of minor — Ad¬ 

journment — Court is competent to direct 
payment of costs against minor's estate. 
AIR 1961 Andh Pra 446 (448): (1961) 2 
Andh WR 15 (DB). v 

6. Costs in pauper suits.—(1) A plaintiff 
suing in forma pauperis may be ordered 
to pay costs as a condition precedent to 
his being granted an adjournment. AIR 
1941 Mad 437 (437, 438) ** AIR 1928 Rang 
306 (307) : 6 Rang 661 (DB) ** AIR 1969 
All 516 (517, 518) s 1959 All LJ 136 (DB). 

7. Proviso.—(1) Where the trial of the 
suit has once begun, it should ordinarily 
go on from day to day. The Court has, 
however, a discretion to adjourn the trial 
of a part heard case to a day beyond the 
following day, but in such a case the Court 
should record its reason therefor. (1910) 
8 Ind Cas 990 (991) (Low Bur). 

(2) In exercising its discretion the Court 
should act of itself and not ask for orders 
of the superior Court in the matter. AIR 
1915 Mad 78 (78) (DB). 

(3) Application under Section 9, Hindu 
Marriage Act — Petitioner applying for 
adjournment on ground of his inability to 
pursue matter diligently as he was trans¬ 
ferred to Kashmir—Application held not 
one under Order 23, Rule 1 —- Court order¬ 
ing that application be closed observing 
that petitioner could file separate applica¬ 
tion as and when convenient to him — 
Order held amounted to adjournment sine 
die. AIR 1966 Andh Pra 73 (75): (1966) 
1 Andh LT 276 (DB). 


8. Appeal. — (1) No appeal lies from an 
order refusing adjournment under this 
rule. AIR 1917 Nag 48 (49). 

(2) An order refusing adjournment Is 
liable to correction by an Appellate Court 
in an appeal from the decree in the suit. 
AIR 1920 Nag 221 (222): 16 Nag LR 1. 

(3) The exercise of discretion under this 
rule is not liable to be interfered with in 
second appeal. AIR 1914 All 230 (232) ** 
AIR 1935 All 476 (477). 

(4) An appeal lies from an order dis¬ 
missing a suit for non-payment of adjourn¬ 
ment costs. No restoration of the suit can 
be ordered under the inherent power of 
the Court in such a case. AIR 1943 Nag 
149 (150, 151). 

[But see AIR 1950 Assam 169 (174) 
(DB).] 

(5) It is a matter within the discretion 
of the Court to allow an adjournment and 
such a discretionary order is ordinarily, 
not a matter for the consideration of the 
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R. 2. Procedure if parties fail to appear on day fixed.—Where, on any day 
to which the hearing of the suit is adjourned, the parties or any of them fail to 
appear, the Court may proceed to dispose of the suit in one of the modes directed 
in that behalf by Order IX or make such other order as it thinks fit. 

[1882 and 1877, S. 157; 1859, S. 147,] 

HIGH COURT AMENDMENTS 

Allahabad 

Add file following:— 

"Where the evidence, or a substantial portion of the evidence, of any party has 
already been recorded and such party fails to appear on such day, the Court may 
in its discretion proceed with the case as if such party were present, and may dispose 
of it on the merits. 

Explanation.—No party shall be deemed to have failed to appear if he is either 
present or is represented in Court by agent or pleader, though engaged only for the 
purpose of making an application.” [28-5-1943.] 

Andhra Pradesh 

Add at the end of Rule 2, the following explanation:— 

“Explanation.—The mere presence in Court of a party or his counsel not duly 
instructed shall not be considered to be an appearance of the party within the mean¬ 
ing of this rule.” (27-4-1961.) * 


Order 17 Rule 1 — Note 8 (contd.) 
Supreme Court in an appeal under Article 
136 of the Constitution unless exceptional 
circumstances demand it. AIR 1963 SC 146 
(160, 151): (1963) 2 SCR 733. (Order of 
High Court refusing adjournment set aside 
looking to the circumstances of the case.) 

(6) Leave to sue granted to plaintiff 
under Letters Patent (Cal.) Cl. 12 — Ap¬ 
plication by D for revocation of leave — 
Summons served only on plaintiff — Ad¬ 
journment prayer at hearing by D to have 
opportunity to serve summons on other 
parties — Judge refusing adjournment and 
dismissing application as defective and 
possessing no merits — Adjournment 
though discretionary matter. Appellate 
Court can examine whether discretion was 
judicially exercised. AIR 1966 Cal 1 (5, 6) 
(DB). 

9. Revision. —(1) An order of adjourn¬ 
ment is not liable to revision. AIR 1924 
Nag 417 (418) ** AIR 1914 All 176 (176). 

(2) Where an adjournment is refused 
and the suit is either dismissed for default 
or decreed ex parte, a revision will lie 
from an order passed in appeal against an 
order refusing to set aside the dismissal 
for default or the ex parte decree as the 
case may be. AIR 1922 All 72 (73): 44 All 
326 ** AIR 1924 Nag 298 (299). 

(3) Where refusal to grant time amoimts 
to arbitrary exercise of discretion the High 
Court will interfere in revision. AIR 1952 
Ajmer 29 (2) (29) ** AIR 1949 Lah 131 
(145): Pak LR (1949) Lah 215 (FB). 

(4) Labour Appellate tribunal wrongly 
refusing adjournment of hearing — Ap¬ 
pellant virtually not represented — Ap¬ 
peal dismissed — Dismissal not on merits, 
not for non-prosecution — Appellant not 


enabled to apply under O. 41, R. 19 — High 
Court will interfere and order rehearing. 
AIR 1957 Bom 142 (144): ILR (1957) Bom 
412 (DB). 

10. Writ petition. —(1) Where in a tele¬ 
gram for adjournment of a hearing no 
ground at all was indicated nor was any 
referred to in the petition filed, the refu¬ 
sal to adjourn cannot be said to be unjus¬ 
tified — Matters like this are not properly 
within the sphere of writ petition. AIR 
1959 J and K 123 (125). 

ORDER 17, RULE 2 — SYNOPSIS 

1. Scope and applicability. 

1-A. Applicability to other Acts. 

2. Execution proceedings. 

3. “Any day to which the hearing of the 

suit Is adjourned." 

4. Appearance. 

6. “Hearing". 

6. “One of the modes directed by O. 9.” 

7. "Or make such other order as It 

thinks lit." 

8. Appeal and revision. 

1. Scope and applicability. — (1) The 

provisions of O. 9 by themselves do not 
apply to a case in which a plaintiff or 
defendant has already appeared but has 
failed to appear at the adjourned hearing 
of the case. For such a case the proce¬ 
dure is laid down in this Order. AIR 1953 
Vindh Pra 10 (11) ** AIR 1945 Sind 98 

(102): ILR (1945) Kar 1 ** AIR 1914 Cal 
360 (361): 41 Cal 956 (DB). 

(2) The provisions of O. 17 apply when 
there is default of appearance at an ad¬ 
journed hearing, whereas O. 9 lays dowu 
the procedure to be followed on the non- 
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appearance of the parties at the first hear, 
in*. AIR 1957 Cal 170 (171). 

(3) If, at the hearing of a suit after 
settlement of issues, the parties or either 
of them fail to appear, the Court has a 
discretion neither to proceed under Order 
9 or pass such other orders as the Court 
thinks fit. (1910) 8 Ind Cas 156 (157) 
(DB) (Mad) ** AIR 1917 Low Bur 77 (78) 
** AIR 1939 Nag 213 (214): ILR (1939) 
Nag 574 (DB). 

(_4) Suit disposed of under circumstances 
which make this rule applicable — Such 
disposal will be referred to this rule. AIR 
1941 Bom 83 (84): ILR (1941) Bom 150 
(DB) ** AIR 1937 Rang 437 (438) (DB) *« 
169 Ind Cas 226 (227) (DB) (Oudh). 

(5) Where the Court dismisses the suit 
purporting to act under O. 11, R. 21 the 
dismissal is not under this rule. AIR 1958 
Andh Pra 450 (451) (DB). 

(6) The rule does not apply to proceed¬ 
ings after decree. Hence a suit cannot be 
dismissed for default after a decree has 
been passed therein. AIR 1924 PC 198 
(200): 4 Pat 61: 51 Ind App 321. 

(7) Where after a preliminary decree in 
a mortgage suit, a final decree for fore¬ 
closure has been passed ex parte.' it can 
be set aside under this rule read with 
Order 9, Rule 13. AIR 1944 Nag 181 (181, 
182): ILR (1944) Nag 425. 

(8) A decree of -the civil Court whether 
under O. 17, R. 2 or under O. 17, R. 3 has 
force of a decree unless set aside and is 
valid. If it is a decree under O. 17, R. 2 
party concerned should ask for restoration 
of the suit. AIR 1963 All 143 (146): 1962 
All LJ 786. 

(9) Rule 2 is broader in its application 
than R. 3 because it will apply to all 
cases, in which date of hearing is adjoum- 
ed, except those cases covered by R. 3, 
where the adjourned hearing is fixed at 
the instance of the defaulting party. AIR 
1962 All 515 (517). 

(10) Defendant’s applying for adjourn¬ 
ment on first date of final hearing — Ap¬ 
plication taken up after recording plain¬ 
tiff’s evidence without cross-examination 
-— Defendants* counsel withdrawing from 
case — Application for adjournment re¬ 
jected and suit decreed — Decision held 
could not be on merits. AIR 1962 All 549 
(550). 

(11) Where a party who is granted 

time to perform some act, not only fails 
to do it but is also absent on that date, it 
is R. 2 that applies and not R. 3. AIR 1961 
Andh Pra 201 (203): 1960 Andh LT 835 

(FB) •* AIR 1965 Andh Pra 479 (480): 
(1965) 2 Andh WR 15 (DB). 

(12) On adjourned date plaintiff's coun¬ 
sel applying for adjournment — Applica¬ 
tion rejected and suit dismissed for default 
— O. 17, R. 2 held did not apply but 
O. 17, R. 3 applied. ILR (1960) 1 All 646 
(565) (DB). 


(13) Party absenting himself from pro. 
ceedings after refusal of adjournment — 
Party set ex parte — Court deciding the 
matter after recording evidence of other 
party — Order passed falls under O. 17, 
R. 2 and not R. 3. AIR 1967 Andh Pra 
162 (153): (1966) 1 Andh LT 34. 

(14) Preliminary decree for accounts 
passed — It is not competent to Court to 
dismiss suit subsequently — Preliminary 
decree* can only be reversed on appeal and 
whatever default there may be in subse¬ 
quent stages of suit, preliminary decree 
itself cannot be vacated. AIR 1968 Andh 
Pra 289 (289): (1967) 2 Andh WR 43. 

(15) Defendant not producing evidence 
on date fixed — Court not deciding suit 
forthwith but adjourning suit for plain¬ 
tiff’s evidence — Suit decreed ex parte —• 
Order 17, R. 2 and not R. 3, applied. AIR 
1964 J and K 63: 1963 Kash LJ 242 (DB). 

(16) Where a suit is adjourned on the 

application of both parties, and on ad¬ 
journed date the suit is decreed after exa¬ 
mining plaintiff but in absence of defen¬ 
dant, the disposal can be both under 
R. 2 as well as under R. 3. 1963 Ker LT 

256 (257): 1963 Ker LJ 218. 

(17) Where the facts of the case show 
that it comes under R. 2 the mere fact that 
Court remarks while passing orders that 
it is acting under R. 3 will not make the 
order one under R. 3 and the appellate 
Court has to rectify the error. AIR 1964 
Ker 99 (100, 101): 1963 Ker LT 320 (DB). 

(18) Where a suit was initially dismissed 
under O. 17 R. 3 and an application for 
restoration was also dismissed as not 
maintainable, but later the order dismiss¬ 
ing the suit was changed to O. 17, R!' 2, 
the limitatnon for filing second restoration 
application will commence from the date 
when the order was changed to O. 17, R. 2, 
1968 MPLJ 183 (186): 1968 Jab LJ 361. 

(19) Where on a previous date a suit 
was adjourned for hearing and production 
of evidence on an application by the de¬ 
fendant, and on the adjourned date de¬ 
fendant not only did not produce evidence 
but also remained absent the disposal 
would be under O. 17, R. 2. AIR 1967 
Orissa 14 (16): ILR (1965) Cut 846. (AIR 
1964 Raj 147 (FB), Dissented.) 

(20) Time granted to plaintiff to pro¬ 

duce evidence — Plaintiff not producing 
such evidence and also absent on adjourn¬ 
ed date— Court dismissing suit under Rule 
3 does not act with material irregularity 
for both R. 3 and R. 2 apply to case. AIR 
1964 Raj 147 (151): 1964 Raj LW 155 

(FB). (ILR (1953) 3 Raj 798 Overruled; 
AIR 1918 Mad 143 (2) (FB) and AIR 1961 
Andh Pra 201 (FB) and AIR 1937 Rang 
437 and AIR 1933 Nag 370 and AIR 1962 
Bhopal 43, Dissented.) 

(21) Where the party to whom time has 
been granted for producing evidence, fails 
to appear on the adjourned date and 
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there is no material on the record, on the 
basis erf which a decision can be arrived 
at, the Court has no alternative but to 
proceed under R. 2 of O. 17; but, in a case 
where there is material on the record of 
the suit on which a decision can be arriv¬ 
ed at, the Court may proceed either 
under R. 2 or under R. 3. AIR 1964 Pat 
142 (143) *• AIR 1964 Orissa 246 (250): 
32 Cut LT 107 «■ 1962 Mys LJ (Sup) 553 
(554). 

(22) In interpreting O. 17, R. 2 the 
words used should be given full effect. 
The words are sufficiently wide to enable 
a Court to decide a case on merits. 1966 
Raj LW 81 (83): ILR (1966) 16 Raj 573. 

(23) In a case, where on any day to 
which -the hearing of the suit is adjourn¬ 
ed (that is, where the adjournment was 
not granted to any party to the suit), if 
the parties or any of them fail to appear, 
and the Court disposes of the case, under 
O. 17, R. 2 the only remedy of the party 
is under Order 9. AIR 1960 Raj 245 (247): 
1960 Raj LW 217 (DB). 

(24) Where in a suit fixed for plaintifFs 
evidence but on date of hearing plaintiff's 
counsel though present does not take part 
in the proceeding and the suit is dismissed 
for want of proof the dismissal is one for 
default. AIR 1961 Raj 88 (91): 1961 Raj 
LW 538. 

1A. Applicability to other Acts. — (1) 

Election Tribunal not competent to dis¬ 
miss election petition for default — Wrong 
order of dismissal for default — Subse¬ 
quent order to proceed with petition valid 
— No question of restoration can arise. 
AIR 1964 All 181 (183) (DB). (AIR 1958 
MP 260, Dissented.) 

(2) Dismissal of suit under S. 4 of Pro¬ 
vincial Insolvency Act (1920) for default 
falls under Rule 2 and is not final. AIR 
1967 Delhi 115 (117) (DB). 

(3) Where a probate suit is adjourned 
on joint petition filed bv both the par¬ 
ties and on the day to which the hearing 
of the suit is adjourned the defendants 
file hazri but the plaintiffs who did not 
compromise the suit, fail to take steps in 
the case, the provisions of O. 17, R. 2 and 
not of O. 17, R. 3 apply. AIR 1963 Pat 
83 (85): 1962 BLJR 854 (DB). 

2. Execution proceedings.— (1) This rule 
does not apply to execution proceedings. 
AIR 1955 Nag 305 (306): ILR (1956) Nag 
390 (DB) •• AIR 1933 Mad 418 (422): 56 
Mad 490 (FB) ** (1893) 15 All 84 (94) 
(FB). 

(2) An order dismissing an execution 
application without going into merits, on 
refusal of adjournment, without asking 
the decree-holders' advocate what he 
wanted to be done in the circumstances is 
against the principles of natural justice 
and the Court has inherent power to res- 
fore the case. AIR 1963 SC 23 (27): 1963 
SCR 196. 


3. “Any day to which the hearing of the 
suit Is adjourned/' — (1) This rule does not 
apply unless the day to which a suit has 
been adjourned is a day fixed for the 
hearing or trial of the case. AIR 1954 Madb 
B 147 (148) •• AIR 1945 All 352 (353): ILR 
(1945) All 499 (DB). 

(2) Where the day is fixed for the hear¬ 
ing of an application for the appointment 
of a guardian ad litem of a minor defen¬ 
dant this rule has no application. (1911) 
33 All 560 (562) (SB) ** AIR 1922 Pat 252 
(254, 255): 6 Pat L Jour 650 (DB) ** AIR 
1924 Pat 714 (715) (DB). 

(3) The adjournment mentioned in R. 2 
may be one which may haye been grant¬ 
ed at the instance of the party or may 
have been ordered for other reasons as 
well. AIR 1954 Raj 129 (130): ILR (1953) 
3 Raj 768 (DB) ** AIR 1952 All 198 (200) 
(DB). 

(4) Where a suit was postponed to a fix¬ 
ed day for finding out the whereabouts of 
an unserved defendant and no other se¬ 
parate day was specifically fixed for hear¬ 
ing, it was held that the date fixed was 
the date of the hearing of the suit. AIR 
1919 Sind 89 (90): 13 Sind LR 149 (DB). 

(5) Where a suit is fixed for peremp¬ 
tory hearing and nothing is done by the 
parties or by the Court which can be re¬ 
garded as commencement of the hearing 
of the suit, the date fixed must be held to 
be the first date of hearing of the suit 
and if both the parties remain absent on 
that date the Court exercises its discretion 
properly on dismissing the suit and in not 
adjourning it to a future date under O. 17, 
R. 2. AIR 1957 Cal 170 (171). 

(6) Postponement of case cannot be 
had by parties merely on the ground of 
convenience of their counsel. AIR 1962 All 
407 (411, 412): 1962 All LJ 495 (DB). 

(7) “Day” contemplated by Rr. 1 and 2 
of O. 17 should be day other than the 
one on which suit was taken up before 
being adjourned. There cannot be an 
“adjournment” to a later part of the 
same day. 1965 All LJ 575 (576). 

(8) Where after issues are settled and 
date is fixed for final hearing, that dale 
is the date to which hearing is adjourned 
under Order 17, Rule 2. If the case falls 
under second Clause of Rule 2 or is 
covered by the explanation added by 
Allahabad High Court, the Court can and 
should dispose of the case on merits on 
such date. 1968 All WR (HC) 658 (662) - 
1969 All LJ 264. 

4. Appearance. — (l) There is no “ap¬ 
pearance 1 on behalf of a party merely 
because a pleader who has instructions 
only to apply for an adjournment and 
not to conduct the suit, applies for an 
adjournment on his behalf. AIR 1943 
Bom 321 (322): ILR (1944) Bom 1 (FB) 
** AIR 1952 Mad 160 (160): ILR (1952) 
Mad 547 •• AIR 1942 Bom 344 (344) 

(DB). „ . f 
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(2) The mere fact that before the case 
is called on for hearing a pleader flies a 
list of witnesses, does not amount to the 
party being “represented" at the hearing 
within the explanation adde'd to this rule 
by the Allahabad High Court. AIR 1036 
All 619 (620, 621) (DB). 

(3) Where on the day of the adjourned 
hearing the pleader reports that he has 
no instructions and the * party is absent 
and a decree is passed in the suit, the 
Explanation added by the Allahabad 
High Court does not apply and the de¬ 
cree is an ex parte decree. AIR 1933 All 
652 (654) (DB) ** 1962 All LJ 495 (498). 

(4) In spite of the counsel withdrawing 
from the case after the application for 
adjournment was rejected, the plaintiff 
would be deemed to be present as the 
case falls under the Explanation to R. 2 
added by the Allahabad High Court. AIR 

1957 All 107 (109, 110) (DB). 

% 

(5) Where the plaintiff though physi¬ 
cally present in Court refuses to take 
part in the proceedings, he cannot be 
said to have appeared at the hearing. AIR 
1955 Mad 258 (259): ILR (1955) Mad 
883: (1961) 2 Ker LR 206 (207). 

(6) Plaintiff's pleader absent on date 
fixed for arguments — Plaintiff's request 
for adjournment not granted — Suit dis¬ 
missed — Suit held was dismissed for 
default. AIR 1951 Hyd 69 (1) (69): ILR 
(1951) Hyd 215 (DB). 

[But see 1953 Raj LW 323 (324).] 

(7) Where on the day of the adjourned 

hearing the counsel of a party makes a 
statement in Court that he has no in¬ 
structions to proceed with an application 
made by him, it must be held that he 
had ceased to represent the party. AIR 
1962 All 407 (410): 1962 All LJ 495 

(DB). 

(8) Where defendant was absent at 
hearing, but his counsel appeared and 
moved for stay of suit, but on his appli¬ 
cation for stay being refused he did not 
disclose that he was instructed only for 
obtaining a stay and nothing more defen¬ 
dant cannot be said to have “failed to 
appear" and decree passed is not an ex 
parte decree and application to set it 
aside is not maintainable. 1963 All LJ 
450 (455) (DB). 

(9) Application by defendant for ad¬ 
journment on ground that the suit was set¬ 
tled mutually rejected—Suit ordered to be 
proceeded ex parte and decree passed •—• 
Defendant though present not taking part 
in the suit — Subsequent order for de¬ 
cree was one under Order 17, Rule 2 and 
not under Order 17, Rule 3 — “Failure 
to appear” in Order 17, Rule 2 does not 
necessarily mean the physical absence of 
the defendant. AIR 1967 Assam 14 (15): 
ILR (1964) 16 Assam 260. 

(10) Plaintiffs ready with witnesses — 
On adjournment being refused. advocate 


for defendant withdrew from case as he* 
had no instruction to proceed — Court 
proceeded to decide matter on materials 
on record and passed a decree in favour 
of pl aintiff — Decree held was on merits 
and came under Order 17, Rule 3 and 
not under Order 17, Rule 2. AIR * 1961 
Assam 99 (100, 101): ILR (1961) 13 

Assam 463. (AIR 1925 All 182 and 34 
Mad LJ 24: AIR 1918 Mad 143 (2) (FB) 
and (1951) 2 Mad LJ 483: AIR 1952 Mad 
160, Dissented from.) »* AIR 1964 Assam * 
144 (144): ILR (1964) 16 Assam 679. 

(11) Appearance contemplated by O. 17, 
Rule 2, need not be in person; appear¬ 
ance by a lawyer is also valid and suffi¬ 
cient appearance. AIR 1959 Cal 389 (392)3 
63 Cal WN 300 (DB). 

(12) Where an adjournment was not 
granted for any of the three things des¬ 
cribed in Rule 3 and where there was 
no default in the performance of those 
things. Order 17, Rule 3 will not apply* 
1960 Ker LT 648 (649). 

(13) Mere presence of plaintiff in Court 
when the suit was dismissed for default 
cannot be treated as default in parti¬ 
cipating in proceedings or as boycotting 
the Court. Word “appearance" in Rule 2 
means appearance for prosecuting a 
pending case or suit in Court. AIR 1967 
Orissa 152 (153): 31 Cut LT 1131. 

5. “Hearing.” — (1) The word “hear¬ 
ing" means the taking of evidence or the 
hearing of arguments or the considera¬ 
tion of questions relating to the suit 
which would enable the Judge to finally 
come to an adjudication upon it, . and 
not the consideration of merely inter¬ 
locutory matters. AIR 1924 PC 198 
(199): 51 Ind App 321 ** AIR 1953 Assam 
150 (151): ILR (1952) 4 Assam 372 •• 
AIR 1936 Lah 280 (281). 

(2) The word “hearing" refers, so far 
as this rule is concerned, to the com¬ 
mencement of the hearing on each day 
of the hearing. AIR 1927 Mad 799 (800). 

(3) Where a suit is stayed and kept 
pending awaiting the resuit of an earlief 
suit it cannot be said that the suit was 
adjourned for hearing. AIR 1953 Hyd 
251 (252): ILR (1953) Hyd 171. 

(4) The reader of a Court, when the 
presiding Judge is on leave, is not com¬ 
petent to pass an order. The non-appear¬ 
ance of the plaintiff on a date so fixed 
should not entail the dismissal of the 
suit for default. (1932) 33 Pun LR 804 
(805) ** AIR 1934 Lah 984 (984) ** 1968 
Rash LJ 1. 

[See however AIR 1952 Mad 798 
(799).] 

(5) “Hearing" does not necessarily 
mean recording of evidence — Suit al¬ 
ready adjourned — Defendant presenting 
application on the adjourned date that 
the case should not be taken up that 
day — Court when considering the^ ap¬ 
plication can be said to be “hearing thv 
case. ILR (1960) 1 All 546 (652). 
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6. ‘‘One of Uie modes directed by 
Order 9. M — (1) Provisions of Order 9 
can be applied as nearly as may be — 
Any attempt to apply them literally 
would not only make Order 17, Rule 2 
unnecessary but would defeat its ends. 
AIR 1944 Nag 181 (183): ILR (1944) Nag 
425. 

(2) If the plaintiff fails to appear at 
an adjourned hearing, the Court may 
make an order dismissing the suit fof 
default under this rule and Rule 8 of 
Order 9, and the plaintiff may thereupon 
apply for restoration of the suit undei 
Order 9, Rule 9. AIR 1952 Assam 33 (33) 
(FB) ** 1958 All WR {HC) 76 (78) ** 
1958-2 Andh WR 294 (295) ** (1907) 34 
Cal 403 (417) (FB). 

(3) If the defendant fails to appear at 

an adjourned hearing, the Court may 
pass an ex parte decree under this rule 
and Rule 6 of Order 9, and the defen¬ 
dant may thereupon apply under O. 9, 
Rule 13 to set aside the ex parte decree. 
AIR 1951 Assam 13 (14): ILR (1950) 2 
Assam 527 (DB) ** AIR 1944 Nag 181 
(183): ILR (1944) Nag 425 ** (1896) 23 
Cal 738 (753, 756, 758, 760, 764, 765) 

(FB). 

(4) If neither party appears at an 
adjourned hearing, the Court may dis¬ 
miss the suit under this rule and Rule 3 
of Order 9; and the plaintiff may there¬ 
upon either file a fresh suit or apply to 
have the dismissal set aside. AIR 1949 
Sind 26 (28): ILR (1948) Kar 87 (DB) ** 
AIR 1933 Nag 234 (235, 236): 29 Nag LR 
148 ** 1966 All WR (HC) 733 (734). 

(5) The provisions of this rule will 
not apply to proceedings after decree. 
AIR 1924 PC 198 (200): 4 Pat 61 : 51 
Ind App 321 ** AIR 1932 Mad 519 (522) 
(DB). 

(6) Suit dismissed for default in ap¬ 
pearance by plaintiff on adjourned date 
— Court not bound to dismiss suit — If 
dismissed, dismissal order shall be 
deemed to be one under Order 9 read 
with Order 17, Rule 2. 1966 All LJ 1078 
(1079): 1966 All WR (HC) 399. 

(7) In a case coming under Order 17, 
Rule 2, by reason of the plaintiff’s failure 
to appear on a date of an adjourned 
hearing of a suit, an application for res¬ 
toration of suit under Order 9, Rule 9, 
can lie only’ when the Judge proceeds 
under Order 9, Rule 8, to dismiss the 
suit, instead of deciding the suit on such 
evidence as there may be before him. 
AIR 1959 Cal 389 (394): 63 Cal WN 300 
(DB). 

(8) There is no doubt that the Legis¬ 
lature contemplated that if the other 
conditions set forth in Rule 3 are satis¬ 
fied the decision thereunder should be 
on merits. 

If an order is erroneously passed 
under Order 17, Rule 3 and is relatable 
to one of the rules of Order 9. an appli« 


cation for the setting aside of the order 
also lies. AIR 1963 Him Pra 30 
(31, 32). (AIR 1924 All 144 and AIR 1944 

All 211 and AIR 1954 All 222, Not foil.) 

# • ^ * 

(9) If the suit came to be disposed of 
on account of the non-appearance of the 
plaintiff on a hearing day but it was not 
at the instance of the plaintiff that the 
suit was adjourned for the day it came 
to be disposed of, the Court can proceed 
only under Order 17, Rule 2. An appli¬ 
cation under Order 9, Rule 9 by the 
plaintiff would be maintainable. AIR 1962 
Ker 17 (18): 1961 Ker LT 178. 


(10) Execution application relating to 
old decree adjourned several times — 
Judgment-debtors absent on last hearing 
and pleaders retiring for want of instruc¬ 
tions — Court is bound to refuse further 
adjournment. AIR 1965 Mys • 59 (60): 
(1964) 1 Mys LJ 325 (DB). 

7. “Or make such other order as it 
thinks fit.’' — (1) Under the rule the 
Court is given the widest possible discre¬ 
tion either to dispose of the suit in one 
of the modes directed in that behalf by 
Order 9 or make such other order as it 
thinks fit and the Court must exercise 
that discretion. AIR 1956 SC 425 (433): 
(1955) 2 SCR 1 ** AIR 1962 Punj 443 
(445): 64 Pun LR 590 (DB). 


is 


noi 


I'*) unaer me rule me court _ 

bound to dismiss the suit for default in 
all circumstances. It depends upon the 
particular circumstances whether an 
order for dismissal is more appropriate 
than any order that would advance the 
case. It is not always necessary to take 
an extremely strict view of the rule AIR 
1958 Andh Pra 652 (653): ILR (1957) 
Andh Pra 361 (DB). 


(3) The expression “such other order 
as it thinks fit” only empowers the Court 
to grant an adjournment and not to 
decide the case on the merits. AIR 1957 
All 344 (346) ** AIR 1925 All 267 (271): 
47 AH 140> (DR) ** (1908) 18 Mad L 
Jour 51 (54) (DB) ** AIR 1959 Cal 389 
(394): 63 Cal WN 300 (DB). 

[But see AIR 1916 Mad 897 (897) ** 
(1907) 34 Cal 235 (237) (DB) ** ( 1908 ) 
35 Cal 1023 (1026, 1027) ** AIR 1943 

Bom 321 (324): ILR (1944) Bom 1 (FB).] 

(4) The Court cannot proceed undei 
this rule when there is no material on 
record. ILR (1953) Madh B 185 (188). 


(5) Consolidated suits — Application 
for adjournment made in one suit grant¬ 
ed — Plaintiff in second suit absent on ' 
adjourned date and his suit dismissed — 
Dismissal is not on merits but for default 
of appearance — Application under O 9 
Rule 9 is maintainable. AIR 1957 All 238 
(238, 239) (DB). 


(6) The use of the words “such party” 
in Rule 2 added by the Allahabad High 
Court shows that the party failing to ap¬ 
pear should be the party whose evidence 
or substantial portion of whose evidence 
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had already been recorded by the Court. 
AIR 1957 All 344 (346) (DB). 

(7) Where the evidence has not yet 
begun, the Court should either proceed 
under Order 9 or adjourn the case. AIR 
1933 Nag 370 (372): 30 Nag LR 94. 

(8) Where the case is part-heard, the 
rules vests in the Court a discretion either 
to proceed under Order 9 or to give a 
decision on the merits. AIR 1925 Oudh 
433 (434) ** AIR 1933 Nag 234 (236): 29 
Nag LR 326. 

(9) In cases where the plaintiff has 
adduced all his evidence or has made out 
a prima facie case, but is absent at the 
adjourned hearing, the Court should pro¬ 
ceed to give a decision on the merits and 
not dismiss the suit for default. (1905) 7 
Bom LR 261 (262) (DB) »* AIR 1916 
Mad 897 (897) ** AIR 1929 Pat 248 (248, 
249) (DB). 

(10) Where a case is adjourned to en¬ 
able the plaintiff to furnish the required 
particulars, but on that date the plaintiff 
and his pleader are not present, the 
Court is empowered to decide the suit on 
merits or to dismiss it for default of ap. 
pearance, 1957 Jab LJ 837 (839). 

(11) Where a defendant does not ap¬ 
pear at an adjourned hearing, irrespective 
of whether he appeared at the first hear¬ 
ing or not, this rule applies and the 
Court has to exercise its discretion; its 
hands are not tied by the previous ex 
parte order or by the provisions of O. 9. 
Rule 7. AIR 1955 SC 425 (433): (1956) 
2 SCR 1. 

(12) An order dismissing a suit for want 

of prosecution when R. 2 added by the 
Allahabad High Court applies must be 
construed as if the order was of dismissal 
for want of evidence. But where the Court 
clearly says that it is passing an order 
under Order 9, other considerations 
might apply. AIR 1957 All 107 (109) 

(DB). 

(13) The effect' of an order setting 
aside an ex parte decree is that all pro¬ 
ceedings subsequent to the stage of the 
defendant’s non-appearance no longer 
bind him. Consequently, where afterwards 
on the date fixed for peremptory hearing, 
both parties remain absent, the materials 
which were available to the Court at the 
time of passing the ex parte decree 
against the defendant cannot be utilised 
in passing an ex parte decree against the 
plaintiff. AIR 1957 Cal 170 (171) ** AIR 
1962 All 381 (382): 1962 All LJ 305 (DB). 

(14) Part-heard case adjourned for 
cross-examination of plaintiff — Plaintiff 
and his counsel absent— Defendant seek¬ 
ing some time for inspecting document — 
Court adjourning the suit to some other 
date on terms — Order is valid —■ Case 


governed by Order 17, Rule 2 and not 
Order 9, Rule 8 — Court not bound to 
dismiss the suit. (1967) 1 Andh WR 291 
(293). 

(15) Order 17, Rule 2 empowers the 
Court to dispose of the suit in one of 
the modes directed in that behalf by 
Order 9, or to make such other order as 
it thinks fit and the Court would be 
exercising its discretion correctly in 
favour of the other course only where 
on the record the plaintiff has already 
made a case which if uncontradicted 
would entitle him to a decree. AIR 1959 
Manipur 23 (24). 

(16) Even in cases of default under 
Order 17, Rule 3, there is a discretion 
left in the Court either to proceed to 
decide case on merits or to give an ex 
parte decree under Order 17, Rule 2. 
AIR 1959 Pat 342 (343) (DB). 


8 . Appeal and revision. — (1) No ap¬ 
peal lies from an order dismissing a suit 
under this rule. AIR 1952 Assam 33 (33) 
(FB) AIR 1955 Mad 258 (259): ILR 
(1955) Mad 883 ** ILR (1953) 3 Raj 798 
(802) (DB). - 

(2) An order dismissing a suit or ap¬ 
peal for default under this rule may be 
open to revision. AIR 1925 Pat 433 (434) 
(DB) •» AIR 1933 Nag 234 (236): 29 Nag 
LR 326. 


(3) Where a Court wrongly held that 
no application under Order 9, Rule 13 
lay against an order under this rule, it 
was held that it amounted to a refusal 
to exercise jurisdiction vested in it and 
hence liable to revision. AIR 1949 All 221 
(221) *• AIR 1925 All 267 (269, 270): 47 
All 140 (DB). 


(4) Adjourned hearing — Both plain- 
tiff and defendant not appearing — Suit 
dismissed — Application for restoration 
also dismissed — Order of dismissal is 
not appealable. AIR 1949 Sind 26 (28): 
ILR (1948) Ear 87 (DB). 


(5) Whatever provision may be relied 
upon by the trial Court for dismissal of 
the suit it is for the plaintiff to seek the 
remedy which would be open to him if 
the correct provision has been relied 
upon. Thus, where the dismissal ought to 
have been in default under Order 17, 
Rule 2, read with Order 9, his remedy 
is to apply for restoration. 1958 All WR 
(HC) 76 (78). 

(6) Where in an appeal against a de¬ 
cree all defendants except one were ex 
parte an appeal against the decree by 
the contesting defendant is maintainable. 
AIR 1967 Ker 76 (76). 

(7) In a case where Order 17, Rule 2 
applies the remedy of the defendant fs 
not one by way of appeal or revision but 
by way of getting the ex parte decree 
set aside. (1961) 27 Cut LT 326 (329) ** 
AIR 1961 Andh Pra 201 (203): 1960 Andh 
LT 835 (FB). 
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R. 3. Court may proceed notwithstanding either party fails to produce evi¬ 
dence, etc.—Where any party to a suit to whom time has been granted fails to 
produce his evidence, or to cause the attendance of his witnesses, or to perform 
any other act necessary to the further progress of the suit, for which time has been 

allowed, the Court may, notwithstanding such default, proceed to decide the suit 
forthwith. 

[1882 and 1877, S. 158; 1859, S. 148.] 


Allahabad 


HIGH COURT AMENDMENTS 


insert thereafter the 


Xn « RuIe 3 * put a after the first word “where” and 

words “in a case to which Rule 2 does not apply”. (17-1-1953.) 

Andhra Pradesh 

Add at the end of the Rule 3 the following Proviso:_ 

"Provided that in a case where there is default under this rule as well as de 
tault of appearance under Rule 2, the Court will proceed under Rule 2”. [27-4-1961.] 


ORDER 17, RULE 3 — SYNOPSIS 

1. Scope and applicability. 

1A. Allahabad Amendment. 

2. Execution proceedings. 

3. Distinction between Rules 2 and 3. 

4. “To whom time has been granted." 

6. When Is party deemed to fall to do 

tn6 act for which time hm been 
granted. 

®* H Any other act necessary to the 
further progress of the suit.'* 

•A. Forthwith. 

7. Remedy of a person aggrieved by 

an order under this rule. 

1. Scope and applicability. — ( 1 ) The 
conditions for the applicability of the 
rule are: 

(a} that time must have been granted 
J® * at his instance. AIR 

1956 Bhopal 20 (26) •• AIR 

l? 56 ,i?£ % < 180 K ILR (I960) 

Nag 132 (DB) •• (’47) AIR 1947 
1 (3): ILR (1946) Ear 349 

Ifa). 

(b) that time must have been granted 
as aforesaid to do one or other of 
the three things mentioned in the 
nile. AIR 1951 Assam 13 .(14): ILR 
(1950) 2 Assam 527 (DB) ** (1907) 
34 Cal 235 (240) (DB) ** AIR 

1915 Lah 439 (440 : 

No. 51 (DB). 


1915 Pun Re 


fc) that default must have been com¬ 
mitted by the party in doing the 
a £* f ? r which time was granted. 
Am 1 91 6 Lah 439 (439): 1915 Pun 

i\ e « ** AIR 1921 Bo “ 

458 (458): 45 Bom 1181 (DB) •• 

P?a 2 760 PLJ 325: ILR * 1962) Madh 

w»/irL 3 c°mes into operation only 

SSL?® ? arties m present and are 
hpnriT^ d , Vl proceed with the further 

k nd'^enL^d “£ SS “ is° f com® 

jsa, is». ^ ™ 


(3) Where a party fails to produce 
the evidence or perform the act for which 
tune had been allowed, the Court may, 
notwithstanding such default, proceed to 
decide the suit forthwith. AIR 1964 Raj 
J47 (151, 152): 1964 Raj LW 155 (FB). 
(1954 Raj LW 230, Overruled on another 
point.) 

(4) Where two rival suits are consoli¬ 
dated and an application for adjourn¬ 
ment is made in one suit by the plaintiff 
of that suit, and the suit is adjourned, 
the^ second suit is also adjourned because 
it is connected with the former. But 
such adjournment of the second suit not 
having been made at the instance of the 
plaintiff of that suit cannot be treated 
as an adjournment which would call for 

Si ?PP« Ucatio11 of Rule 3. AIR 1957 All 
J33 (238^239) (DB) ** AIR 1964 SC 993 
(1005, 1006): (1964) 5 SCR 946. 

(5) The rule is permissive and not 
mandatory as is shown by the words 

the Court may proceed to decide the 

TTR moJow* a AIR 195 3 Assam 91 (92): 
(1952) 4 Assam 112 ** AIR 1 Q 53 

Trav-Co 387 (388) (DB) AIR 1951 R a i 

(167): ILR (1951) 1 Raj 152 £ AIR 

J 966 . 315 (617): 1964 All LJ 1085 

(A decree passed beyond the period 

contempiated by this rule, it shall not 

on this ground alone be invalid.) 

, As .u the r a PP dc alion of this rule 
iSi toct fJ he i u t ur ? remedies of a default- 

v lld 11 }? a stringent provision 
it should be applied with circumspect, 
cauhon and judicial restraint. AIR 1964 

?FB) 147 161, 162)1 1964 Raj LW 155 

(7) The stringent provisions of the rule 
should not be applied unless the facts do 
not admit of the appheation of any other 
provision of the Code. AIR 1952 KfarfvT £ 

&n»” s-wsr 

of r °p f gvrw is 

the 

of the provisions and of drastic com2 
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quences that follow they should be ap¬ 
plied only when the facts admit of no 
doubt and the conduct of the party at 
fault cannot be excused. » AIR 1960 Punj 
500 (506): 62 Pun LR 624 (DB) ** AIR 
1964 Ker 99 (101): 1963 Ker LT 320 (DB) 
** 1961 Ker LT 653. 

(9) Dismissal of suit for default of 
plaintiff in paying process fee — Applica¬ 
tion for restoration — Court hearing it 
and restoring suit without issuing notice 
to defendants who were present on the 
day the order of dismissal of suit was 
made — Court held acted illegally and 
in any case indiscreetly in restoring suit, 
AIR 1963 Him Pra 30 (31) ** AIR 1962 
J and K 21 (22). (Failure to pay guar¬ 
dian's fee for minor defendant — Suit 
dismissed at the preliminary stage even 
before issues were framed—Dismissal is 
not under O. 17, Rule 3 —- Decision not 
on merit.) ** AIR 1959 Punj 306 (307) a 
61 Pun LR 286 (DB). 

[See also AIR 1962 All 649 (550). (Ap¬ 
plication by defendant for adjournment 
date of final hearing — Application taken 
up after recording plaintiff’s evidence 
without cross-examination — Deft/s coun¬ 
sel withdrawing from case and his ap¬ 
plication rejected — Suit decreed —-Deci¬ 
sion cannot be on merits.)] 

(10) Where neither time is granted to 
a party to .do any act on the adjourned 
date nor does the Court proceed to 
decide the suit forthwith, the Court can¬ 
not act under this rule. AIR 1957 All 344 
(346) (DB). 

(11) If, in the case of the plaintiff, 
necessary and available materials fail to 
substantiate the claim, the suit will be 
dismissed on that ground and not for 
the default committed by him. (1956) 22 
Cut L Tim 395 (397) ** AIR 1927 Mad 
109 (110). 

(12) Defendant retiring from case on 
adjourned day of hearing after Court’s 
order that defendant was to begin with 
evidence — Court recording evidence of 
plaintiff and decreeing suit — Applica¬ 
tion for setting aside decree under O. 9, 
Rule 13 not maintainable. (1965) 31 Cut 
LT 871: ILR (1966) Cut 51. 

(13) A decree passed against the defen¬ 
dant under this rule will not be an ex 

parte decree which can be set aside 

under Order 9, Rule 13. AIR 1943 Sind 

94 (95): ILR (1942) Kar 547 (DB) *« 
AIR 1939 All 642 (643). 

(14) The principle of this rule can be 

applied to miscellaneous proceedings, 
such as an application for setting aside 
an ex parte decree. AIR 1950 All 338 

(339): ILR (1951) 2 All 121 (DB).. 

(15) The rule does not apply to pro¬ 
ceedings under Section 36 (6) (a) of the 

Bengal Money-lenders Act of 1940. AIR 
1943 Cal 152 (154): ILR (1943) 1 Cal 
386 (DB). 


(16) Court suo motu adjourning hear¬ 
ing and passing order on adjourned date, 
for production of evidence on the follow¬ 
ing day without any request from parties 
— Counsel for piaintiff•• reporting no 
instructions next day — Dismissal of 
suit by Court can only fall under O. 9, 
Rule 8 and not under Order 17, Rule 3 
(All). AIR 1962 All 407 (410): 1962 All 
LJ 495 (DB) ** 1960 Ker LT 648. 

[See also (1967) 69 Punj LR 149j . 

(17) Refusal of a Court to grant 
further time to file a written statement 
does not come within the connotation 
of the clause ‘proceed to decide the suit 
forthwith’ in Order 17, Rule 3 where 
nothing has been done except to adjourn 
the case for filing document. AIR 1963 
Andh Pra 116 (117): (1962) 2 Andh WR 
201 . 

(18) Order 17, Rule 3 is a general 
provision of law which can be made 
applicable -to any case. AIR 1964 J. and 
K 79 (80): 1964 Kash LJ 173. 

(19) The provisions of O. 17, R. 3 da 

not justify the striking out of defence. If 
the defendant is at fault then all that 
the court can do is to decide the suit 
forthwith. AIR 1960 Punj 500 (606) : 62 
Pun LR 624 (DB). ' . 

(20) Order 17 Rule 3 permits decision 
on merits in cases of certain defaults. It 
has no relevance when the trial is other¬ 
wise concluded without any default : by 
either side. In that case there could be 
decision on merits without invoking 
O. 17 R. 3. AIR 1969 Raj 75 (79). 

1A. Allahabad Amendment. — (1) The 

words where in a case where Rule 2 does 
not apply indicate that Rule 3 contem¬ 
plates two types of cases (1) where Rule 

2 does not apply, (2) where Rules 2 and 

3 both apply. In the second class of 

cases even if Rule 3 can apply it is ex¬ 
cluded by Rule 2. 1966 All WR (HC) 

399: 1966 All LJ 1078 (1080). 

(2) After the amendment Rules 2 and 3 
of O. 17 have become mutually exclusively 
and, if a case falls under Rule 2 it would 
not be open to the Court to proceed 
under Rule 3. 1969 All LJ 327 (328) (FB). 

2. Execution proceedings.—(1) The pro¬ 
visions of this rule do not apply to exe¬ 
cution proceedings. AIR 1955 Nag 305 
(306): ILR (1956) Nag 390 (DB) ** AIR 
1933 Mad 418 (422): 56 Mad 490 (FB)** 
(1893) 15 All 84 (94) (FB). (Overruling 16 
All 49.) 

(2) Execution case — Large number of 
adjournments given — Matter posted 
for evidence — Judgment-debtor absent 
on last date of hearing — Their pleader 
also retiring for want of instructions 
Held court had no alternative but to re¬ 
fuse adjournment and proceed to dispose 
of the matter. AIR 1965 Mys 59 (60) i 
(1964) 1 Mys LJ 325. 

3. Distinction between Roles 2 and 3- 
(l) Rule 2 applies where an adjournment 
has been generally granted. This rule ap- 
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plies where the adjournment has been 
given for one of the purposes mentioned 
in it. AIR 1952 Assam 33 <33) (FB)**AIR 
1943 Bom 321 (324): ILR (1944) Bom 1 
|FB) ** AIR 1955 Mad 70 (71) (DB) ** 
AIR 1964 Orissa 246 (248): 32 Cut LT 107. 

(2) Rule 2 does not apply unless the 
party has failed to appear at the hearing. 
Rule 3 will apply where the party is pre¬ 
sent and has committed the default re¬ 
ferred to in the rule. AIR 1952 Mad 825 
(825) (DB) ** AIR 1950 Nag 194 (195): 
ILR (1951) Nag 443 ** AIR 1946 All 353 
(355) : ILR (1946) All 833 (FB) ** 
AIR 1967 Orissa 14 (16): ILR (1965) Cut 
846 •* AIR 1965 Andh Pra 479 (480) : 
(1965) 2 Andh WR 15 (DB) •* AIR 1964 
Ker 99 (100): 1963 Ker LT 320 (DB) ** 
AIR 1963 Manipur 47 (47). 

[See however AIR 1951 Hyd 69 (1) 

(69): ILR (1951) Hyd 215 (DB).I 

(3) While in R. 2 there is emphasis on 
•the expression on the failure of the par¬ 
ty to appear there is no reference to it at 
all in Rule 3. The latter rule puts em¬ 
phasis on failure of duty on the part of 
the party to do certain things as previous¬ 
ly directed. It does not cover a case 
where the party himself defaults to ap¬ 
pear and in consequence thereof does not 
take the necessary steps as previously 
directed. AIR 1967 Orissa 14 (16): ILR 
(1965) Cut 846. 

(4) Where a default under this rule is 
coupled with a default under R. 2, the 
Court has discretion to decide the suit 
on merits under this rule as amended 
by the Allahabad High Court. AIR 1957 
All 107 (109, 110) (DB) ** (’58) 1958 All 
L Jour 290 (292) (DB) ** AIR 1934 Oudh 
171 (174): 9 Luck 586 (DB) ** AIR 1965 
Andh Pra 479 (480) t (1965) 2 Andh WR 
15 (17) (DB) •• AIR 1962 All 515 (517). 
(Decision on merits held was covered by 
R. 3 and not by R. 2.) 

[See also AIR 1964 Pat 142 (143).] 

[See however AIR 1952 All 208 (209)i 
ILR (1950) AU 240 (DB).] 

(5) By an amendment made in Allaha¬ 
bad in O. 17, R. 3 it has been specifically 
provided that O. 17, R. 3 applies only 
where O. 17, R. 2 is not applicable. 1966 
All WR (HC) 733 (734). 

(6) Where requisites of R. 2 are satis¬ 
fied R. 3 should not be applied even 
though circumstances exist which satisfy 
the requisites of R. 3. AIR 1952 Mad 825 
(825, 826) (DB) ** AIR 1918 Mad 143 
(146): 41 Mad 286 (FB). (Overruling 34 
Mad 97) ** AIR 1952 Bhopal 43 (44) ** 
AIR 1961 Andh Pra 201: (1960) 2 Andh 
WR 416 (FB) ** AIR 1964 Ker 99 (101): 
1963 Ker LT 320 (DB) (When Rule 2 ap¬ 
plies the mere fact that the Court 
remarks that it was acting under Rule 3 
does not make that order under Rule 3.) 
••(AIR 1964 Raj 147 (151, 152): 1954 Raj 
LW 230, Overruled.) 

[Vol. 3.) 3 A. M 28 


[See however AIR 1964 Pat 142 (143). 
(Dismissal of suit for default instead of 
deciding it under R. 3 —- Action of Court 
at the most only an improper act —■ 
Order can be rectified only under O. 9, 
R. 9.)] 

(7) There is a discretion left in the 
Court even in case of default under the 
provisions of O. 17 R. 3 either to pro¬ 
ceed to decide the case on merits or to 
give an ex parte decree in accordance 
with O. 17 R. 2. AIR 1959 Pat 342 (343) 
(DB). 

(8) The circumstances of each case 
will regulate the exercise of discretion in 
each case. It is for the Court to exercise 
its discretion and to indicate without 
ambiguity whether it is exercising its power 
under Rule 3 or not. AIR 1964 Raj 147 
(151): 1964 Raj LW 155 (FB). 

(9) Where a party to whom time has 

been granted for the production of evi¬ 
dence or for the performance of any 
other act also does not appear it is a 
case of double default and the double 
default does not take away the case from 
the purview of O. 17, R. 3. AIR 1964 
Raj 147 (151, 152): 1964 Raj LW 155 

(FB) •* AIR 1967 Pat 366 (367). 

[See however AIR 1967 Orissa 14 (16)j 
ILR (1965) Cut 846. (AIR 1964 Raj 147 
(FB). Dissented.) ** AIR 1964 Ker 99 
(101): 1963 Ker- LT 320 (DB).] 

(10) Mere presence in Court of a party 

or his counsel not duly instructed can¬ 
not be considered as an appearance of 
the party within the meaning of O. 17 
R. 3 and any decree passed in such cir¬ 
cumstances would not be deemed to have 
been passed under O. 17, R. 3. AIR 1967 
Andh Pra 152 (153): (1965) 2 Andh WR 
481 •• AIR 1967 Assam 14 (15): ILR 

(1964) 16 Assam 260. (Failure to appear 
does not necessarily mean physical 
absence.) ** AIR 1962 All 549. 

[See however AIR 1968 Mad 222 (222)j 
(1967) 2 Mad LJ 502 *• (1963) 1 Mys LJ 
644 (546) •• AIR 1961 Assam 99 (101): ILR 
(1961) 13 Assam 463. 

(11) The circumstances of each case 

will regulate the exercise of discretion 
vested in a Court. It is for the Court to 
exercise its discretion and to indicate with¬ 
out ambiguity whether it i s exercising its 
power under O. 17, R. 3 or not. AIR 1964 
Raj 147 (151, 152): 1964 Raj LW 155 

(FB). 

(12) The Court can proceed under this 
rule if there are materials on record to 
enable the Court to come to a decision 
on the merits, otherwise the Court should 
proceed under Rule 2. AIR 1943 Bom 321 
(324): ILR (19441 Bom 1 (FB) ** ILR 
(1955) Mys 552 (553) (DB) ** 1953 Raj 
LW 365 (366) (DB). 

(13) Where the entire evidence is over 
and the case is posted to a day for the 
clearing up of a point or for the Court 
satisfying itself on a particular point be¬ 
fore delivering judgment and the parlies 
default on that day «nd fail even to ap- 
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pear, the Court should proceed under Rule 
3 and not under R. 2. AIR 1931 Bom 111 
(113, 114) (DB) •• AIR 1914 Mad =181 
(382) (DB). 

(14) Where after closing evidence the 

case is adjourned for argument and nei¬ 
ther the plaintiff nor the defendant is pre¬ 
sent, the Court should proceed to act 
under Rule 2, Order 17 and should nek 
decide the case on merits purporting to 
proceed under R. 3, O. 17. AIR 1965 And* 
Pra 479 (480): (1965) 2 Andh WR 16 

(DB). 

(15) In every case it will depend upon 
the interpretation of the order passed by 
the Judge on the adjourned date of hear¬ 
ing as to whether the order is one under 
O. 17, R. 3 or one under O. 17, R. 2. AIR 
1967 Assam 14 (15): ILR (1964) 16 Assam 
260. 

(16) If a party takes part in the pro¬ 

ceedings when the Court considers the 
question as to who should begin first 
and retires from the case after the deci¬ 
sion ©f the Court on this point it is not a 
case of non-appearance of the party and 
if the Court decides the case on the mate, 
rials before it it is an order under O. 17, 
H. 3. (1965) 31 Cut LT 871: ILR (1965) 

Cut 61 (66). 

(17) Where the case after recording 
evidence was adjourned for arguments 
and on the adjourned date neither the 
plaintiff nor bis advocate was present, 
Ihe Court after the Andhra amendment 
has either to adjourn the case or as 
provided by O. 9, R. 8 dismiss the suit, 
if the defendant does not ' admit the 
claim or part thereof. AIR 1965 Andh 
Pra 479 (480): (1965) 2 Andh WR 16. 

4. ‘‘To whom lime has been granted/*— 

(1) Where a party is ordered to be pre¬ 
sent at an adjourned hearing it does not 
amount to a granting of time to the party 
to do any act within the meaning of this 
rule. AIR 1*40 All 217 (218) ** (’06) 1906 
Pun Re No. 30. p. 112 (114) ** AIR 1927 
Lah 388 (388) ** AIR 1968 Orissa 226 

(226): 34 Cut LT 1389. 

(2) Order 17, R. 3 empowers the Ceurt 
to dispose of the suit on merits against a 
party only in case where the suit has been 
adjourned at his instance to enable him 
to produce evidence or to do any other 
act necessary for the progress of ths 
suit. If the case is disposed of for non- 
appearance of the plaintiff but the case 
does not come within the purview of 
O. 17, R. 3 the Court can proceed only 
under O. 17, R. 2. AIR 1962 Ker 17 (18): 
1961 Ker LT 178. 

(3) An adjournment under O. 15, Rule 

3(2) for the production of further evi¬ 
dence is not covered by this rule. AIR 
1943 Bom 321 (324): ILR (1944) Bom 1 

(FB) ** (1953) ILR (1953) 3 Raj 1038 

(1040) (DB) »* AIR 1941 Bom 83 (85): 
ILR (1941) Bom 150 (DB) ** 1966 Rai 
LW 81 (81): ILR (1966) 16 Raj 573 •» 


(1961) 2 Ker LR 206: 1*61 Ker LT 653 
AIR 1961 Raj 59 (63): 1961 Raj LW 506. 

(4) Apart from the provisions ccntain- 

€ Section 90 (3) from dismissal ef a 

petition there is no provision permitting 
dismissal of an election petition without 
deciding the questions raised In the 
petition simply because one of the witnes¬ 
ses or one of the parties to the petition 
does not appear when the case is called 
for hearing. AIR 1964 All 181 (182) (DB). 

(5) An adjournment on the joint appli¬ 
cation of both the parties is not within 

rate. (87) 10 Mad 270 (271) (DB) •* 

9 *** U005, 1006); (1964) 5 

two 9 !?, * AIR 1963 Pal 83 (85): 1962 
BLJR 854 (DB) (1948 Mad 143 FB; 1943 
Bom 321 (FB) Foil.) 

AIR 1939 AU 524 (526. 

oJo) (DB) J 

(6) Adjournment of suit on application 
°(_ both parties — Defendant absent on 
adjourned date — Court deciding case on 
plaintiff s evidence alone — Disposal is 
both under Rr. 2 and 3 — Defendant is 
entitled to show sufficient cause for non- 
appearance. 1963 Ker LT 266. 

(7) The rule will not apply where time 
was granted not to the party in default 
but to the opposite party. 1956 Madh BLJ 
399 (401) ** AIR 1947 Oudh 84 (86): 21' 
Luck 581 ** AIR 1968 All 119 (123) (DB). 

(8) The time must have been granted 
for the doing of an act which it was net 
the duty of the Court to do. ILR (1953) 

(DB) ** AIR 1924 Lab 

404 (404) (DB). 

(9) Party paying process fee for sum¬ 
moning the witnesses and doing. every¬ 
thing in its power to get the production 
of document—Witnesses refusing service— 
Any adjournment resulting thereby can 
not be treated as ‘time granted to one 

the meaning of O. 17, R. 3. 
AIR I960 Punj 500 (606): 62 Pun LR 624 
(DB). 


6. When Is party deemed to fall to do 
the act for which time has been granted.—* 

(1) Refusal of application for issue of 
warrants for arrest against , defaulting 
witnesses at adjourned hearing — Pleader 
reporting no instructions — Dismissal Is 
not under this rule. (’10) 6 Ind Cas 4*9 
(499) (DB) (Cal.) (34 Cal 236, Referred.) 

(2) Where a party takes steps in time 
but the witnesses are not served owing to 
delay on the part of the Court's Officers 
to serve them, the party cannot be said 
to have committed default. AIR 1924 Lab 
272 (272) (DB) •» AIR 1925 Lah 296 (2*6) 
** AIR 1917 Lah 281 (281, 282). 

(3) A party will be held to have cam- 
mitted default if the steps are taken too 
late to get the witnesses served. AIR 1*26 
Lah 27 (28) (DB). 

(4) When a commission has been issued 
the non-return of the commission is no 
failure on the part of a party. AIR 1927 
All 749 (750) (DB). 
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(5) . Ad journment at instance of plain¬ 
tiff — On adjourned date plaintiff again 
moved for adjournment which was refus¬ 
ed ■—Case taken up after short post¬ 
ponement — No one appearing on betrilf 
of plaintiff — Dismissal of suit — Order 
is either under O. 17, R. 3 or is decree 
and as such appealable. 1965 All LJ 575. 

[See however AIR 1964 Ori 246 (249)i 
32 Cut LT 107 (When a party appearing 
through a pleader or himself withdraws 
from the suit after adjournment applica¬ 
tion is refused he cannot be said to have 
appeared in the suit.)] 

(6) Assuming that the expression to 
perform any other act necessary to the 
further progress . of the suit for which 
time has been allowed is comprehensive 
enough to take in the failure to file 
written statement, O. 17, R. 3 cannot come 
into operation where the Court had not 
proceeded to decide the suit. AIR 1963 
Andh Pra 116 (117): (1962) 2 Andh WR 
201 . 

(7) Claim for compensation under Sec¬ 
tion 110-C Motor Vehicles Act — Com¬ 
mission to examine witness returned un¬ 
executed on ground of witness not being 
found — Application by claimant for op¬ 
portunity to produce witness rejected but 
case adjourned for production of certified 
copy of judgment of criminal court •— 
Order 17, R. 3 which empowers court to 
decide forthwith does not apply to case 
in the circumstances. AIR 1965 Punj 477 
(478): 68 Pun LR 161. 


6. Any other act necessary to the far¬ 
ther progress of the salt.” — (1) The act 
contemplated by this rule is one which 
must be necessary to the further progress 
of the suit. (1891) 3 Mad 259 (260) (DB) 
•* (1898) 21 Mad 403 (404) (DB). 

(2) Adjournment sought for amend¬ 
ment of election petition — Amendment 
not necessary for further progress of the 
trial — Trial of unamended petition pro¬ 
ceeding — Dismissal of the election peti¬ 
tion under this rule for default of mak¬ 
ing the amendment not justified. AIR 
1959 Punt 257 (261): ILR (1959) Punj 
596 (DB). 


(3) Act necessary to the further progress 
of ‘the suit' — The act is one required to 
be performed on motion of party asking 
time and not on motion of opposite party. 
AIR 1968 All 119 (123) (DB). 

(4) An act which brings about a stay 
and thus arrests the further progress of 
the suit cannot be interpreted to be an 
act necessary to the further progress of 
the suit. AIR 1928 Nag 24 (26). 

(5) When an act is one ordered with¬ 
out jurisdiction, a default in doing it will 
not attract this rule. AIR 1925 Pat 316 
(317) (DB). 

(6) Where on the date of hearing th« 
plaintiff prayed for an adjournment on 
the ground of absence of witnesses even 
though summons were issued and the 
Court refused adjournment and dismiss¬ 


ed the suit for default it was held that 
order of dismissal can mean the dismiss¬ 
al of the suit for plaintiffs failure to pro¬ 
duce evidence or to perform any other 
act necessary for the progress of the suit. 
ILR (1960) 1 All 546 (560) (DB). 

6A. Forthwith.—(l) By a decision forth¬ 
with it is meant that the Court must 
decide the suit on the same date and can¬ 
not adjourn the hearing to some other 
date and then purport to decide it under 
this rule. AIR 1953 Nag 222 (223) ** AIR 
1966 All 615 (617): 1964 All LJ 1085 ** 
AIR 1964 J and K 79 (80): 1964 Kash LJ 
173. 

(2) What is a reasonable period shall 
depend upon the circumstances of each 
case. AIR 1966 All 615 (616): 1964 All LJ 
1085. 

(3) The word “Forthwith” qualifies 
proceed* and not decide. (1965) 31 

Cut LT 871: ILR (1966) Cut 51. 

(4) If a suit can be decided despite Ihe 
lack of evidence on the material before 
it, O. 17, R. 3 can be said to govern the 
case. AIR 1964 Raj 147 (151, 152): 1964 
Raj LW 155 (FB). 


(5) Order 17, Rule 3 does not in terms 
refer to any material. There is no justi¬ 
fication to equate evidence with material. 
The Court can therefore give decision on 
merits under Order 17, Rule 3 on the 
material on record of the Court even 
without any evidence of the parties. 
(1965) 31 Cut LT 871: ILR 1966 Cut 51 
(57) ** AIR 1964 Raj 147 (151, 152): 

i2o 4 fi ai Lw _, 155 (FB). (ILR (1953) 3 Raj 
798, Overruled.) 

(6) A decision “forthwith” should 
nevertheless be a decision on the merits 
i.e. on a consideration of such materials 

** “ecessary and available. AIR 
J941 Bom 83 (85): ILR (1941) Bom 150 
(DB) ** AIR 1939 All 642 (643) ** AIR 
1938 Sind 142 (144) (DB). 


1 • / 


ruivi^u luagmeni 

V • • 


• ' .. . ^— - uioinuoiu^ 3U1I 

at preliminary stage for non-production 
of document by plaintiff before even 
ming of written statement by defendant 
and without framing issues— Refusal to 
adjourn the case for production of pro- 
no }f r~ ,° rder °f dismissal cannot be 
said to be a judgment dismissing suit on 

LR^eO^DB) 959 PUDi 306 (3 ° 8): 61 Pun 

(8) A decision ‘forthwith” does not 
mean a summary decision. (1901) 23 All 
462 (464) (DB) AIR 1920 Pat 600 (601): 

4 Pat LJ 277 (DB) ** AIR 1919 All 262 
(253): 41 All 663 (DB>. 52 

7. Remedy of a person aggrieved bv an 
order under this rule. — ( 1 ) A decision 
under this rule is a decree and operates 

^Br« ju ?87, ta io A, ^ d i9 2 4 7 4 2 o ( ^ 9 h , 39 <*& 

lilt jSb U 5 55^ 6 ’ " 1964 MPLJ 919 ! 

(2) Rule 3 pre supposes the appearance 
of the party at whose instance the case 
was adjourned but who is unable to givl 
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proper explanation for his omission to per¬ 
form the specific act or acts for which the 
adjournment was granted at his instance. 
1964 MPLJ 919: 1964 Jab LJ 559. 

(3) If the decision is not one properly 

within the rule, there is no bar against 
a second suit. (1890) 13 Mad 510 (511) 

(DB) ♦* (1895) 18 Mad 466 (467, 468). 

[See also AIR 1963 All 143 (146): 1962 
All LJ 786.] 

[But see 1885 All WN 168 (168) 

(DB).] 

(4) The remedy of a party aggrieved 

by an order under this rule is by way 
of appeal or review. AIR 1958 Andh Pra 
450 (451) (DB) ** AIR 1958 Raj 7 (9): 

ILR (1957) 7 Raj 760 (DB) ♦* AIR 1958 
Tripura 19 (20) ** 1958 All L Jour 290 
(292) (DB) ** 1957 Jab LJ 268 (270) ** 
AIR 1946 All 353 (354, 355): ILR (1946) 
All 833 (FB) ** (1900) 22 All 66 (78) 
(FB) ** AIR 1918 Mad 143 (145): 41 Mad 
286 (FB) ** AIR 1968 Mad 222 (222): 

(1967) 2 Mad LJ 502 ** AIR 1964 Assam 
144 (144): ILR (1964) 16 Assam 579 *• 

AIR 1960 Raj 245 (247): 1960 Raj LW 

217. 

(5) Suit disposed of under this_ rule — 

Application for restoration under O. 9, 
Rule 9 does not lie. AIR 1957 All 107 
(109) (DB) ** AIR 1946 All 353 (354, 

355): ILR (1946) All 833 (FB) ** AIR 

1918 Mad 143 (146): 41 Mad 286 (FB) *• 
AIR 1962 J and K 21 (22) ** AIR 1967 
Pat 366 (367). 

(6) Rule 13 of Order 9 has no appli¬ 
cation where a suit is disposed of under 
this rule. ('58) AIR 1958 Tripura 19 (20) 
** 1958 All L Jour 290 (292) (DB) *• 
1957 Jab LJ 268 (270) ** Madh BLJ 1955 
HCR 7 (9) ** AIR 1964 Assam 144 (144)j 
ILR (1964) 16 Assam 579. 

(7) Defendants not appearing on ad- 
fjourned date of hearing — Ex parte de¬ 
cree passed — Disposal of suit not with¬ 
in purview of Order 17, Rule 3 — Appli¬ 
cation under Order 9, Rule 13 maintain¬ 
able. AIR 1967 Orissa 14 (16): ILR (1965) 
Cut 846. 

(8) Where the order has been ex¬ 
pressly passed under this rule, the re¬ 
medy is by way of appeal only, even 
though the Court had no power to pro¬ 
ceed thereunder and acted erroneously in 
doing so. AIR 1954 All 222 (223) (DB) *• 
1957 Jab LJ 268 (270) ** AIR 1918 Mad 
143 (146): 41 Mad 286 (FB). 

(9) The matter may be different where 
no specific provision Is mentioned. In 
such a case, if the Court finds that I he 
order would be valid if passed under 
Rule 2, the order may be presumed to 
be passed under that rule. 1962 MPLJ 
325: ILR (1962) Madh Pra 766. 

[But see (’76) 1 Mad 287 (288) (DB).] 

(10) Notwithstanding the express refer, 
cnee to Rule 3, an order may be held 
to be one under Rule 2 if the circum¬ 
stances of the case bring it within that 


rule, and it may be set aside under the; 
provisions of Order 9. AIR 1953 Trav-Co 
387 (388) (DB) ** ILR 1953) 3 Raj 798, 
(802) (DB) ** AIR 1952 Mad 160 (160): 
ILR (1952) Mad 547 ** 1968 All WR 
(HC) 860: 1969 All LJ 327 (332) (FB)- ** 
AIR 1964 J and K 63 (65) e 1963 Kash 
LJ 242 (DB). f 

(11) Where a suit is erroneously dis¬ 

posed of under Rule, instead of under 
Rule 2, the aggrieved party may either 
appeal against the decision or proceed 
under Order 9. AIR 1948 Mad 80 (80) ** 
AIR 1947 Mad 378 (379): ILR (1948) 

Mad 109 (DB) ** AIR 1960 Raj 245 
(247): 1960 Raj LW 217. > 

[See also AIR 1963 Him Pra 30 (32). 
(If an order is erroneously passed under 
Order 17, Rule 3 and is referable to one 
of the rules of Order 9 an application 
for setting aside the order also lies.)] 

(12) Erroneous order of dismissal 

under Rule 3 instead of Rule 2 —- Appeal 
— Proper order to pass is to substitute 
an order under Rule 2 for order 
under Rule 3 and not to remand llie 
case after setting aside the order under 
Rule 3. 1963 MPLJ 919: 1964 Jab LJ 

559. 

[See 1968 MPLJ 183. (Limitation must 
commence from the date of substitu¬ 
tion.)] 

(13) Remedy of aggrieved person has 
to be ascertained with reference to tne 
final and operative order that may be 
passed by the highest Court. AIR 1965 
Madh Pra 21 (23): 1967 MPLJ 625. 

(14) Where the rule under which the 

order is passed is not stated, the Court 
must decide whether the order is really 
one under Rule 2 or Rule 3. AIR 1953 
Assam 91 (92): ILR (1952) 4 Assam 112 

** AIR 1928 Lah 427 (428). 

(15) Unless the facts and circumstances 
of the case clearly indicate that the 
order was one under this rule, the order 
should be treated as one under Rule 2. 
AIR 1953 Nag 222 (223) ** AIR 1933 Cal 
73 (74) (DB) ** AIR 1925 All 267 (209)i 
47 All 140 (DB) ** 1962 MPLJ 325. 

(16) Non-appearance of defendant on 
adjourned date — Hearing concluded in 
defendant’s absence — As disposal can 
fall under Rule 2 as well as Rule 3 de¬ 
fendant's remedy is by way of appeal or 
revision or for setting aside ex parte de¬ 
cree under Order 9, Rule 13—Section 151 
cannot be invoked. (1961) 27 Cut LT 
326 ** AIR 1960 Raj 245 (247). (If the 
Court acts under Rule 2 the party may 
file an application for restoration. If the 
Court acts under Rule 3, the party can 
file an appeal only.) 

[See however AIR 1967 Andh Pra 162 
(153): (1965) 2 Andh WR 481. (If 

application falls both under Order 
Rule 2 and Rule 3 the judgment will be 
treated as falling under Rule 2 for the 
purpose of the remedy.)] 
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ORDER XVm 

HEARING OF THE SUIT AND EXAMINATION OF WITNESSES 

[See Sections 30 and 31.] 

R. 1. Right to begin.—The plaintiff has the right to begin unless the defen¬ 
dant admits the facts alleged by the plaintiff and contends that either in point of 
law or on some'-additional facts alleged by the defendant the plaintiff is not en¬ 
titled to any part of the relief which he seeks, in which case the defendant has the 
right to begin. 

[1882, S. 129, Expin.; 1877, S. 179.] 


ORDER 18, RULE 1 — SYNOPSIS 

1. Right to begin* 

2. Allegations. 

8. Admissions. ' 

4. Preliminary Issue raised by the de¬ 
fendant that the suit does not He. 


1. Right to begin. — (1) As a general 
rule, the plaintiff has to prove his claim 
by positive proof. Madh BLJ 1954 HCR 
890 (892) ** AIR 1928 All 688 (688) *• 
AIR 1923 Lah 41 (42). 

(2) Best evidence not produced — 
Inferior evidence is admissible and can 
be considered. AIR 1963 Cal 500 (504). 

(3) Evidence need not always be led 
by the party who has the right to begin 
and on whom lies the burden; it is open 
to him to sustain the onus by facts 
which he may elicit in cross-examination 
of the other party's witnesses. AIR 1924 
Nag 367 (371, 372). 

(3) It is open to the plaintiff to say 
that although he has the right to begin 
he may rest content with relying upon 
the averments made in the written state¬ 
ment and may say that he does not pro¬ 
pose to adduce further evidence, but the 
plaintiff should make this statement be¬ 
fore the defendant is called upon to 
adduce evidence. AIR 1954 Orissa 191 
(193)2 ILR (1954) Cut 165 (DB). 

(5) If on the issue or issues of fact, 
the burden of proof is on the defendant, 
he has the right to begin. (1936) 40 Cal 
WN 865 (868). 

(6) Where there is a controversy be¬ 
tween the parties as to who has the right 
to begin it is incumbent upon the Court 
to decide the controversy and give its 
judgment thereon and the determination 
of that question is an inherent part 
of the hearing itself. (1965) 31 Cut LT 
871: ILR (1966) Cut 61. 


(7) Normally the plaintiff must flrsl 
come into the witness box to depose tc 
his case to be followed by corroborative 
evidence. AIR 1962 Punj 180 (181). 

(8) No evidence need be led by an\ 
party on a point which is not in issue 
AIR 1969 All 248 (254) (DB). 

2. Allegations. — (1) The plaintiffs art 
bound to prove the essential fact to sub 
stantiate their case when it is not ad. 

the Pleadings. AIR 1963 Ca 

500 (504). 


(2) In all claim petitions it is the clai¬ 
mant to the attached property that must 
begin. (1868) 11 Suth WR 8 (15) (FB) 
** ( 96) 18 All 369 (370) ** (‘88) 16 Cal 
473 (479): 16 Ind App 23 (PC). 

(3) In a suit for defamation, it is the 
plaintiff, who complains of an attack 
upon his character or reputation, that 
must begin and make out that he had a 
reputation which had been damaged by 
the writing complained against. AIR 
1954 Orissa 191 f 193): ILR (1954) Cut 
165 (DB). 

(4) Suit for partition of joint family 
property including ornaments — Plain¬ 
tiff must prima facie satisfy Court that 
there are reasons to believe that parti¬ 
cular property does exit before defen¬ 
dants can be called upon to account. AIR 

Nag 70 (77): ILR (1954) Nag 30 

(DB). 

(6) In suit by employee for a declara¬ 
tion that the order of dismissal was 
Ulegal it is for the defendant to give evi¬ 
dence justifying the dismissal at the 
first instance. AIR 1967 Pat 145 (146. 

147). ^ 

(6) Suit on strength of sale deed — 
Defendant pleading that document was 
intended to be mortgage — Burden is on 
defendant and he ought to lead evidence, 
AIR 1960 Manipur 11 (13). 

««r 7 \J*? 1 5i e lX is . the case of the Plain- 
tms that the supplementary deed of waqf 

which had been mentioned by them in 

their plaint stood vitiated on account of 

any fraud or misrepresentation it is for 

allegations. AIR ii958 

All 67 (70) (DB). 


(8) Suit challenging sale deed executed 
by plaintiff —- Plaint assertions about 
fraud and plaintiff being pardanashin illi- 

i?i r ^ te **<T lady D ® nial by defendant —» 

mSnaocS ltTm"”' 1 not defendanf ' 


i° r P° ssess *°n the plaintiff 
cannot take advantage of the failure of 

Pat flOo") (DB) VC hiS CaSe - AIR 1958 

J h .? re is no invariable rule that 
all allegations must be proved bv »he 

?9 a 5? p'!5 10 2 4 a 9 ff, S, a , , . iVe,V aSSer,S ,hem - AIR 


/All missions. 


. , _ t vv nete rnp |ip 

fondant admits the facts alleged bv the 
plaintiff but contends that he is not en! 
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* R * 2 : Statement and production of evidence-(1) On the day fixed for the 

hearing of the suit or on any other day to which the hearing is adjouraecL the 

party having the right to begin shall state his case and produce his evidence in 
support of the issues which he is bound to prove. 

a , ( 2 ^ T { 1 l f otli er party shall then state his case and produce his evidence (if any) 
and may then address the Court generally on the whole case. 7 

(3) The party beginning may then reply generally on the whole case. 

[1882 and 1877. Ss. 179, 180.] , n 

HIGH COURT AMENDMENTS 

Allahabad M 

For the present Rule 2, substitute the following:_ 

J* th - **1 6xcd J f °f ^ hearinB of » he suit OT «» other day to 

which the hearing is adjourned, the party having the right to begin shall state his 

case, indicating the relevancy of each of the documents produced by him, and the 

nature of the oral evidence which he proposes to adduce and shall then call his 

witnesses m support of the issues which he is bound to prove. 

(2) The other party shall then state his caam in the nmnnfl f aforesaid and pro¬ 
duce his evidence (if any)." s 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Havelia r 

I" ° rdor XVIU - Ru,e 2. after sub-rule (3), insert the following explanation:— 

‘Explanation.—Nothing in this rule shall affect the jurisdiction of the Court. 

ir ;„t in to d *- t - ^ 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 8 (1-7-1965). 

Delhi and Himachal Pradesh 

_Same as that of Punjab. See Act 20 of 1906. Ss. 7 and 17 (31-10-1900; 1-5-1907). 


Order 18, Rule 1 — Note 3 (conld.) 
titled to any part of the relief which he 
seeks, the defendant gets the right to 
begin. (1884) 0 All 73 (74) (DB) ** \IR 
1914 Low Bur 210 (212): 7 Low Bur Rul 
347 (DB). 

•(2) In a suit to recover possession of 
land from the tenant by the landlord it 
is not for the plaintiff to explain the pos¬ 
session of the defendant tenant but for 
such defendant to show that it necessarily 
leads to an inference of perpetual ten¬ 
ancy. (1888) 16 Cal 223 (232): 10 Ind 
App 6 (PC). 

(3) Where, notwithstanding the admis¬ 
sion by the defendant, an issue is raised 
on a question, the plaintiff is bound to 
lead evidence to prove his case on the 
question. 1951 Orissa 95 (98) (DR). 

4. Preliminary issue raised by the de- 
fendant that the suit does not lie. — 

(1) Where the defendant raises a preli¬ 
minary objection that the suit does not 
lie as, for instance, where he pleads that 
the suit is barred l»v res judicata, he has 
the right to begin (1388) 12 Bom 454 

(459) 

(2) For the purposes of the preliminary 
issue, the pleadings are taken as true. 
(1913) 40 Cat 59* 1 0091 - 40 Ind App 50 

CPC). 


Order 18, Rule 2 

1. Scope. — (1) On the day fixed for 
hearing the party having the right to 
begin must^ state his case, but this does 
not give him the right to introduce new 
pleas without the leave of Court. AIR 
1927 Lah 615 (615). 

(2) The counsel while opening the 
case is not entitled to take the Court 
through substantial portion of the evi¬ 
dence which would he a matter of proof. 
(1968) 70 Bom LB 397: 1968 Mah LJ 
629. 

(3) The Courts ought not to allow evi¬ 
dence to be given in regard to conten¬ 
tions not raised in the pleadings. AIR 
1923 Lah 363 (305) (DB). 

(4) Where the question is one of fact 

which could be found on the pleadings 
the question of taking evidence mav not 
arise. (1966) 1 Andh WR 218: (I960) 1 

Andh LT 297. 

(5) When parties are at issue on cer¬ 

tain statement made in their pleadings, 
then the matter cannot be decided on 
pleadings alone and the parlies must p>*o- 
duce evidence to support their averments. 
AIR 1963 Madh Pra 164 (171): 

MPI.J 1R2 <PR1 
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Kerala and Laccadive, Mini coy and Amindivi Islands 

After sub-rule (3) the following explanation shall he inserted, namely:— 

“Explanation.—Nothing in this rule shall afect the discretion of the Court to 
direct or permit the examination of any witnesses at any stage of the suit for rea¬ 
sons to be recorded. (0-6-1959); Reg. 8 of 1965. S. 3 and Schedule. 

Madhya Pradesh 

Add the following as sub-rule (4) to Rule 2:— 

“(4) Notwithstanding anything contained in this rule, the Court may order that 
the production of evidence or the address to the Court may be in any order which 

it may deem fit.” (16-9-1060.) 

Madras and Pondicherry 

At the end of Rule 3, insert the fnllnwing “Explanation" :— 

“Explanation.—Nothing in this rule shall alect the jurisdiction of the Court, for 
reasons to be recorded in writing, to direct any party to examine any witnesses at 
any stage.” 

(R.C.O. No. 1729 of 1926); Act 24 of 1068. S. S and Sch. Pt. II (with effoct from 
5-9-1904). 

Mysore 

At the end of Rule 2, add the following Explanation:— 

“Explanation:—Nothing in this rule shall alect the jurisdiction of the Court, 
for reasons to be recorded in writing, ta direct any party to exanoin*- any witness at 
any stage.” (30-3-1907.) 

Orissa 

At the end of Rule 2 insert the following :— 

“Explanation.—Nothing in this rule Aall a Sect the jurisdiction of the Court to 
direct any party to examine any witness at any stage, for reasons to he recorded by 
the Court in writing.” (7-5-1954.) 


Order 18. Rule 2 — Note f (cuntd.) 

(6) It is not the duty of the Court to 
determine what witnesses shall be exa¬ 
mined. AIR 1943 Mad 266 (2071. 

(7) The practice of parties coming into 

the witness hox at the end of their cvi 
dence to (ill up the blanks or lacuna 
left by their corroborative evidence is 
not justified. AIR 1962 Punj 180 (131). 

(S) Statement of witness recorded be¬ 
fore that of plaintifT — Roth recorded on 
same day no time elapsing between the 
recording—Objection not raised by delen- 
dant — Presumption of permission of 
Court to do so arises. AIR 1969 Raj 9: 1968 
Raj LW 345. 

(9) The eHecI of a parly not giving evi¬ 
dence in support of the case made bv 
him in the pleadings mav be fatal. 
Besides, the Court is entitled to draw the 
inference as provided in Illustration (g) 
to Section 114 of the Evidence Art (1964) 
88 Cal VVN 611 

(10) Where the onus is on the plaintifT 

and he has lailed to sustain it success 
fully, the Court will act rightly in dis¬ 
missing the suit without insisting on the 
defendant to go into the witness-box. 
1954 All L Jour 071 (673) ** (1913) 21 

Ind Cas 96 (102) (DR) (Mad) 

(11) Where the onus of proving all the 
issues was c»,| upon the defendant, the 


order of the Court dismissing the plain¬ 
tiffs suit on the adjourned hearing for 
his failure to produce his witnesses can¬ 
not stand. AIR 1950 Pepsu 43 (44) (DR). 

(12) Reasonable lime must be given 

for either party to produce his evidence 
and the Court will exercise sound discre¬ 
tion, if it allows the party to produce his 
evidence at any lime before it proceeds 
ta judgment. 1950 Madh RLJ 407 (409, 
410) •* (18931 20 Cal 740 (743, 745) 

(DB). 

(13) When the defendant's request for 

lime to produce his witnesses was re¬ 
fused hut the defendant produced them 
on the day the case was posted for judg¬ 
ment, it was held that it was a wrong 
exercise of discretion not to examine the 
witnesses bet me proceeding to judgment. 
1986 Madh RL.I 107 (109, 410) ** (1893) 
20 Cal 740 (713. 715) (DR). 

[Sec however AIR 1951 Raj 238 (240): 

ILR (1953) 3 Raj 995 (DR).] 

(14) Either party to a suit is not pre¬ 
cluded from making a request to the 
Court (or examination of additional wit¬ 
nesses or making documents merely on 
the ground that the evidence in the suit 
has been closed and the matter has neen 
posted for arguments. AIR 1966 Andh 
Pra 295 (297 r (19661 I Andh WR 22. 

(15) Ttie Explanation to Order 18, R. 2 
(Orissa Am*»ndm*»n» i hm its hearing on 
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Punjab, Haryana and Chandigarh 

At the end of sub-rule (3) insert the following Explanations:—i 

“Explanation I.—Nothing in this rule shall affect the jurisdiction of the Court, 
of its own accord or on the application of any party for reasons to be recorded in 
writing, to direct any party to examine any witness at any stage. 

Explanation II. — The expression “witness" in Explanation I shall include any 
party as his own witness." (9-6-1942.): Act 31 of 1966. Ss. 29 and 32 (1-11-1966). 
Rajasthan 

The following shall be inserted as sub-rule (4) to Rule 2 • 

(4) Where a party himself wishes to appear as a witness, he shall so appear 
before any other witness on his behalf has been examined; provided that the Court 
may on an application made in this behalf and for reasons to be recorded, permit 
him to appear as his own witness at a later stage." (25-7-1957.) 

HIGH COURT AMENDMENTS 

Rule 2A 

Assam and Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, CL 6 and Act 27 of 
1962, Ss. 13 and 15 (1-12-1963). 

Calcutta: Andaman and Nicobar Islands 

Insert the following as Rule 2A:—> 

“2A. Notwithstanding anything contained in clauses (1) and (2) of Rule 2, the 
Court may for sufficient reason go on with the hearing although the evidence of 
the party having the right to begin has not been concluded, and may also allow 
either party to produce any witness at any stage of the suit.” (8-11-1927.) 

R. 3. Evidence where several issues.—Where there are several issues, the 
burden of proving some of which lies on the other party, the party begi nnin g may, 
at his option, either produce his evidence on those issues or reserve it by way of 
answer to the evidence produced by the other party; and in the latter case, the 
party beginning may produce evidence on those issues after the other party 
has produced all his evidence, and the other party may then reply especially on the 


Order 18, Rule 2 — Note 4 (contd.l 
the question of the sequence laid down 
in the main rule in Order 18, Rule 2 and 
has nothing to connect itself with the 
question of non-appearance of a party 
at a particular stage. (1961) 27 Cut LT 
326. 

(16) Petitioner showing slackness in 
prosecution of election petition — Res¬ 
pondent supporting the petition can be 
allowed to lead evidence in support of 
the petition — Matter governed by O. 18, 
Rule 2, Civil P. C. AIR 1964 Punj 105 
(108): 66 Pun LR 297. 

(17) Amongst defendants the order of 
leading evidence should be as follows: (1) 
Those defendants who fully support the 
case of the plaintiff. (2) Those defendants 
who partly support the case of the plain¬ 
tiff; (3) Those defendants who do not 
support the case of the plaintiff in any 
part. AIR 1964 Guj 26 (26): (1964) 6 Guj 
LR 327. 

(18) Practice of calling the opposite 
party as a witness should not be counten¬ 
anced as it is not in the interests of 
justice. AIR 1959 Mys 194 (196): 37 Mys 
LJ 261 (DB). 

(19) Rule 2 merely gives indication as 
to the rights of the parties and not to 


the power of the Courts. ILR (1966) Cut 
61a 31 Cut LT 871. 

2. Arguments, — (1) It is in the option 
of the parties to argue their case when 
the evidence has been closed and it is 
for them to decide whether they will exer¬ 
cise that privilege or not. AIR 1920 Lab 
246 (247). 

(2) A Court delivering judgment with- , 
out hearing arguments is not acting 
irregularly where the parties having had 
the opportunity did not choose to make 
use of it. AIR 1949 Lah 131 (146) a Pak 
LR (1949) Lah 216 (FB) ** AIR 1924 
Lah 107 (107. 108)i 4 Lah 364 (DB). 

(3) The practice of submitting written 

arguments by pleaders is not proper and 
in any case must first be submitted to 
the other side and then to the Court. AIR 
1921 Cal 426 (428) (DB) ** AIR 1928 

Mad 1130 (1131). 

Order 18, Role 3 — Note 1 

(1) The provisions of this rule are sub¬ 
ject to the provisions of Rule 1. Whe¬ 
ther the plaintiff should lead the evi¬ 
dence or the defendant is to be deter¬ 
mined in accordance with Rule 1., AIR 
1954 Vindh Pra 53 (55). 


i 
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evidence so produced by the party beginning; but the party beginning will then 
be entitled to reply generally on the whole case. 

[1882 and 187& S. 180.] 

HIGH COURT AMENDMENT 

Allahabad 

For the present Rule 3, substitute the following:— 

**3. (1) Where there are several issues the burden of proving some of which 

lies on the other party, the party beginning may, at his option, either state his case 
in the manner aforesaid and produce his evidence on those issues or reserve the 
Statement of his case and the production of his evidence on those issues by way of 
answer to the evidence produced by the other party; and, in the latter case, die 
party beginning may state his case in the manner aforesaid and produce evidence on 
those issues after the other party has produced all his evidence. 

, (2) After both parties have produced their evidence, the party beginning may 

address the Court on the whole case; the other party may then address the Court 
on die whole case; and the party beginning may reply generally on the whole case, 
provided that in doing so he shall not, without the leave of die Court, raise ques¬ 
tions which should have been raised in the opening address/* 

-R* 4. Witnesses to be examined in open Court,—The evidence of the wit¬ 
nesses in attendance shall be taken orally in open Court in the presence and under 
the personal direction and superintendence of the Judge. 

[1882 and 1877, S. 181; 1859, S. 172.] 


HIGH COURT AMENDMENT 

Rajasthan 

Insert the following words at the commencement of the rule, viz., 
, “Subject to the provisions of Rule 1 of Order XYI**. (25-7-1957) 


Order 18, Ride 3 — Note 1 (contd.) 

(2) Where the onus of proof of some 
issues in a suit is on the pl aintiff , he 
must begin the case. It is open to him 
to exercise _ his right of reservation as 
prescribed in Rule 3. An order aslcinp the 
defendant to begin the case, is an order 
passed without {jurisdiction. (1968) 34 Cut 
LT 543. 

(3) Suit challenging sale deed executed 
by plaintiff — Plaint assertions about 
fraud and plaintiff being pardanashin 
illiterate lady — Denial by defendant — 
Plaintiff must begin and not defendant. 
(1964) 30 Cut LT 463. 

(4) Rule 3 does not contemplate sum¬ 
mary dismissal of a suit without giving 
the plaintiffs any opportunity of re¬ 
butting new objection. AIR 1949 Cal 209 
(211): ILR (1946) 1 Cal 622. 

(5) A party trying to prove a point 
not raised in his pleadings cannot object 
to the opposite party tendering rebutting 
evidence as to that point. AIR 1914 Oudh 
52 (65) (DB). 

(6) A party is not entitled to adduce 
any evidence over and above what 
amounts to rebuttal. AIR 1953 Vindh Pra 
34 (35). 

(7) The question whether or not a 
particular piece of evidence is really 
evidence of rebuttal of a nature described 
in this rule is a question within the dis¬ 
cretion of the Court. But whether any 


evidence of rebuttal should at all be 
allowed to be adduced is a jurisdictional 
fact. AIR 1953 Vindh Pra 34 (34). 

(8) The option given by the rule is to 
be exercised at the time the party begins 
and states his case and not at any earlier 
time. AIR 1956 Sau 62 (63) (DB). ((1949) 
2 Sau LR 166, Overruled.) 

_ Burden of proof regarding certain 
issues lying on defendant — Plaintiff 
willing to adduce evidence by way of 
rebuttal — Option can be exercised be¬ 
fore commencement of defendant's evi- 

afterwar ds. AIR 1969 Andh 
Pra 82 (83): 1969 Andh LT 165. 

(10) This rule has no application 
where a party, having the burden of 
proof, fails to produce evidence bearing 
on the issues he was required to prove 
and later, after the opposite party has 

k r'lS® 110 ® t ^ lose P oints » proposes to 
rebut th^n. ILR (1953) Madh B 18 (21) 

(11) The plaintiff in a suit for specific 
perfonnance of contract for sale has to 
establish the contract of sale between 

♦ 3nd the vendor. Under no circum¬ 
stance the initial onus, which is on the 
subsequent transferee, shifts on to the 

224 m (225) at the firSt Staee - AIR 1957 Pat 

Order 18, Rule 4 

1 . Examination of witnesses. — (11 a 
party ha s a right to have all the wit 
nesses tendered by him examined by 
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H. 5. How evidence shall be taken in appealable cases .——In cnot in which 
an appeal is allowed the evidence of each witness shall be taken down in writing, 
in the language of the Court, by or in the presence and under the personal direc¬ 
tion and superintendence of the Judge, not ordinarily in the form of question and 
answer, but in that of a narrative, and, when completed, shall be read over in 
the presence of the Judge and of the witness, and the Judge sh a ll , if necessary* 
correct the same, and shall sign it. 


* 


[1882 and 1877, S. 182; 1859, S. 172.1 


Order 18, Buie 4 — Note 1 (eontd.) 
the Court. AIR 1949 Cal 209 (211. 2121a 

ILR (1946) 1 Cal 522. 

(2) The Court cannot ordinarily refuse 
to examine witnesses. AIR 1949 Cal 209 
(211. 212): ILR (1946) 1 Cal 522 *» AIR 
1926 Lah 450 (450) ** AIR 1934 Lah 317 
(317). 

(3) It is not proper for the Court not 
to examine a party as a witness at the 
request of the opposite party on the 
ground that no notice had been served 
or to direct the opposite party to sum¬ 
mon the party as if he is a stranger wit¬ 
ness. AIR 1964 Andh Pra 365 (366. 367)a 
(1964) 1 Andh WR 290 (DB). 

(4) Where the witness to be ex exa¬ 
mined is an infant or a person of ad¬ 
vanced age, the Court may hold an exa¬ 
mination on the voir dire as to his eom- 
petency to gi\e evidence. AIR 1914 Cal 
276 (278): 41 Cal 406 (DB) •• (1889) 11 
All 183 (185) (DB). 

(5) The examination on the voir dir© 

must be held before the actual examina¬ 
tion commences. (1907) 11 Cal WN 51 

(53) (DB). 

[But see AIR 1914 Cal 276 (279): 41 

Cal 406 (DB).] 


(12) The parties are entitled to exa¬ 
mine the expert in proof of their respec¬ 
tive contentions. AIR 1958 Andh Pra 254 
1255). ' 

2. “Open Court.* 9 — (1) The parties 
have a right to have the evidence of wit¬ 
nesses taken in open Court, i.e., publicly. 
AIR 1928 Pat 438 (439) (DB) ** AIR 

1925 Mad 381 (381) (DB). 

, (2) All witnesses should, without dis¬ 

tinction, give their evidence from the 
witness-box; it is not desirable that any¬ 
one should give his evidence on the dais 
by the side of the Judge. AIR 1954 Madh 
B 152 (153)**<192t) 63 Ind Cas 461 (462) 
(Lah). 

(3) Where the Court takes the wit¬ 
nesses out of the hands of the counsel 
and examines' and cross-examines them 
itself any significance that might attach to 
the observations of the Court as to the 
demeanour of witnesses is entirely lost. 
AIR 1949 Bom 346 (347): ILR (1950) 
Bom 110 (DB).' 

(4) The fact that the parties have no 
counsel to aid them does not cast a duty 
on the Court to examine witnesses and 
elicit from them statements relevant (o 
the issues framed. AIR 1952 Him Pra 
and B 51 (54). 


(6) The examination of a witness is 
not complete without any opportunity be¬ 
ing allowed for his cross-examination by 
the other side. (1906) 30 Bom 523 (535, 
536): 33 Ind App 198 (PC). 

(7) A Court cannot Ox any time limit 

for cross-examination. (1910) 8 Ind Cas 

418 (421) (DB) (Oudh). 

(8) Pro forma defendant examined as 
P. W. should not be allowed to cross- 
examine P. Ws. when he supported the 
plaintifT and there was no claim against 
him. AIR 1961 Manipur 40 (41, 42). 


(9) A Court has full power to prevent 
any abuse of the rights of cross-examina¬ 
tion AIR 1922 Oudh 124 (128). 

(10) Refusal by the trial Court to exa¬ 

mine the witnesses tendered by a party 
before delivery of iudginenl is a ground 
for second appeal under Section 100, 
Clause (c). 1956 Madh BLJ 407 (409, 

410) ** (1893) 20 Cal 740 (743, , 744) 

(DB). 

( 11 ) No party can be deprived of his 
right to examine witnesses kept present 
bv him unless there are adequate grounds 
to do so. Default in respect of the pay¬ 
ment of costs previously awarded is not 
an adequate' ground. *957 Jab LJ 917 


1919). 



(5) Order 19, Rule 1 is intended as a 
sort of exception to the provisions con¬ 
tained in Order 18, Rul£ 4 viz., that the 
evidence of witnesses in attendance shall 
be taken orally in open Court. AIK 
1967 SC 122 (132]: (1966) Supp SCR 401. 

(6) It would be improper for a Court 
to make an order under Rule 1 of O. 19. 
displacing for no special reason the ordi¬ 
nary mode of proof enjoined by O. 18, 
Rule 4. AIR 1959 Mys 139 (143): 37 Mys 
U 71. 

3. Power of the Appellate Court to 
examine witnesses. — (1) Where the 
Court of first instance refuses to examine 
the witnesses tendered by a party, they 
may be examined by the appellate Court. 
(1881) 6 Cal 608 (611) (SB) ** (1898) 22 
Bom 253 (255) (DB)..: ^ 

Order 18. Rule 5 — Note 1 

(1) This rule applies to all proceed¬ 
ings. AIR 1934 Cal 737 (739): 61 Cal 488. 

(2) The rule applies to proceedings con¬ 
ducted by Commissioners for partition 
appointed bv the 'Original Side of the 
High Court. AIR 1934 Cal 737 (739): 61 
Cal 488. 

(3) The notes by a Munsif as to the 
age or description of the witness in the 
heading of the deposition do not form 
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me H COURT AMENDMENTS 

Allahabad 

Between the words and the comma “superintendence of the Judge, end not 
ordinarily in the form of,” insert the words "or from his dictation”. [16-5*1956]. 

Bombay: Dadra and Nagar HaveK* 

In Order XVIII, Rule 5, substitute a colon for the full stop appearing at the and 
of die rule and add thereafter the following proviso :— 


Is 


Provided however that upon the hearing of any suit or proceeding in the 
Bombay City Civil Court the evidence of the witnesses shall be taken down in 
the presence of and under the personal direction and superintendence of the 
Judge not ordinarily in the form of question and answer, but in that of a 
narrative and the notes so taken shall be sufficient for all purposes and s h all form 
part of the record [1-11-1966]. 


[a] See Act 35 of 1961, S. 11 and Rog. 6 of 196S, S. 3 [1-7-1965]. 
Calcutta: Andaman and Nicobar Islands 


(i) Omit the ‘comma’ after the words ‘in the language of the Court" and add tha 
words “or in English” after the same : 

(H) After the word ‘by’ following the inserted words "or in English” strike out 
the words "or in the presence and under the personal direction and superin¬ 
tendence of”; 


(ill) After the words “the Judge” following the omitted words, add tho words **af 
from his dictation in open Court” [6-7-1967]. 

Gujarat 

Between the words “in the language of the Court” and “by or in tha 
insert the words "ar, in English” [17-8-1961]. 

Madhya Pradesh 


preseao* 


For the existing Rule 5, substitute the following: 

"In cases in which an appeal is allowed, the evidence of each witness shall 
be taken down in writing, in the language of the Court, or in English, by or in 
the presence and under the personal direction and superintendence of the Judge, 
not ordinarily in the form of question and answer, but in that of a narrative and] 
when completed, shall be read over in the presence of the Judge and the witneis’, 
and the Judge shall, if necessary, correct the same and shall sign it.” (16-9-1960.) 

R. 6. When deposition to he interpreted.—Where the evidence is taken 

down m a language different from that in which it is given, and the witness does 


Order 18, Rule 5 — Note I (contd.) 
part of the evidence. AIR 1919 Cal 502 

(503) ** (1904) 26 All 108 (118): 31 Ir.d 

App 38 (PC). 

(4) Where this rule has been com¬ 
plied with in recording liie evidence of a 
defence witness, the Court of appeal is 
bound to accept the evidence of the wit¬ 
ness as recorded as correct under S 80, 

Evidence Act until it is proved to be 

untrue. AIH 1957 Pal 293 (295). 


AIR 1919 Cal 514 (515): 46 Cal 895 .'D'3). 

(7) I lie fact lhat the reading of ihe 
deposition was not in the presence of the 
does not render it inadmissible. 


(1910) 34 Mad 141 
Mad 334 (334) (DR). 

(8) Non observance 
not render evidence 
1929 Cal 78 (80): 55 ... 

No* 28 19 Lah H48 (349): l - 11 ^ Pun Re Ci 


(142) ** AIR 1318 

of a formality will 
inadmissible. AIR 
Cal 1084 (DI3) ** 


(5) A deposition not read over to the 
witness is not admissible in evidence 
against him in a subsequent trial lor 
perjury or forgery. AIR 1924 Cal 705 
(707, 709): 51 Caj 236 (DR) ** AIR 1917 
Lah 192 (193): 1917 Pun Re Cr. No. 12 
~ b A ir 1919 Mad 45 (47) • 42 Mad *61 

[But see AIR 1923 Nag 39 (40)- 18 

Nag LR 192.] 

(6) Deposition read over by witness 
himself — Evidence is not inadmissible" 


(8) Depositions recorded not by presid¬ 
ing officer hut |,y his reader with Com¬ 
missioners note that Ihe same has been 
recorded at his dictation. AIR IQ^Q All 
586 (588. 589): 1958 All LJ 652 ** (1967) 
2 Andh WR 66 ,67| (DR,. (Subsequent 
transfer of Judge - Failure to sien de¬ 
position does not make deposition invalid.) 

Order 18. Ride 6 — Note 1 

T h :\ rl,,e H PT>hes to proceedings 
conducted by commissioners for parti 
I,on appointed hv lb. Court on the Or!- 
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not understand the language in which it is taken dpwn, the evidence as taken 
down in writing shall be interpreted to him in the language in which it is given. 

[1882 and 1877, S.183; 1859, S. 172.] 

- -1. t . I/'' ~ 

R. 7. Evidence under Section 138.—Evidence taken down under Section 188 
shall be in the form prescribed by Rule 5 and shall be read over and signed and, 
as occasion may require, interpreted and corrected as if it were evidence taken 
down under that rule. 


[1882, S. 185A (3).] 


.7 


R. 8. Memorandum when evidence not taken down by Judge. —'Where the 
evidence is not taken down in writing by the Judge, he shall be bound, as the 
ex a m ination of each witness proceeds, to make a memorandum of the substance 
of what each witness deposes, and such memorandum shqll be written and signed 
by the Judge and shall form part of the record. 

[1882 and 18ZZ, S. 184; 1859, S. 172.] 

HIGH COURT AMENDMENTS ’ " 


Allahabad 


(a) Insert the words “or from his dictation” between die words In writing by die 
Judge” and the words “he shall be bound” occurring towards the beginning 
of the rule; 


1 


(b) Substitute the words ‘by the Judge or typed to his dictation, shall be signed by 
him” for the words “and signed by the Judge” occurring towards die end of 
the rule [19-5-1956]. 

y # • Mat 

Bombay: Dadra and Nagar HaveH* 

, . iU i . 

For Rule 8 substitute the following- 

* | % 

“8. Where the evidence is not taken down by die Judge, He shall be bound, as 
the examination of each witness proceeds, to make a memorandum of the 

substance of what each witness deposes, and such memorandum shall be 
written or dictated and signed by the Judge and shall form part of the re¬ 
cord.” [1-11-1966.1 


[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 8 (1-7-1965.) 
Calcutta: Andaman and Nicobar Islands 
Omit R. 8. [6-7-1967.] 


»! 

J 


R. 9. When evidence may be taken in English.—Where TVi gllob Is not the 
language of the Court, but all the parties to the suit who appear in person, and 
the pleaders of such as appear by pleaders, do not object to have such evidence as 
is given in English, taken down in E ng lis h, the Judge may so take it down. 

[1882 and 18Z7, S. 185; 1859, S. 172.] 

HIGH COURT AMENDMENT * 


Calcutta: Andaman and Nicobar Islands 


Add the following words at the end of the rule, by substituting a comma for tbs 
full stop at the end: , ; p 


“Or cause it to be taken down from his dictation in open Court” [6-7-1967], 


Order 18, Rule 6 — Note 1 (contd.) 

ginal Side of the High Court. AIR 1934 
Cal 737 (739): 61 Cal 488. 

Order 18, Rule 8 — Note 1 
(1) A memorandum of evidence should 
be written down in consecutive sentences. 
1882 All WN 184 (184) (DB). 


(2) In cases governed by this rule, 
there _ must be either one or two records 
of evidence. If it is one record it must 
be in Judge’s own handwriting; if other¬ 
wise, there must be a memorandum of 
evidence. AIR 1929 Cal 78 (79, 80)l 65 

Cal 1084 (DB). 
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R. 10. Any particular question and answer may be taken down.—The Court 
may, ofi its own motion or on the application of any party or his pleader, take 
down any particular question and answer, or any objection to any question, if 
there appears to be any special reason for so doing. 

[1882 and 18ZZ. S. 186; 1859, S. 172.] 

HIGH COURT AMENDMENT 
Calcutta : Andaman and Nicobar Islands 

After the words ‘take down’ add a comma and thereafter the words ‘or cause 
to be taken down from his dictation in'open Court, in the language of the Court or in 

English” [0-7-1967]. 

R. 11. Questions objected to and allowed by Court.—Where any question 
put to a witness is objected to by a party or his pleader, and the Court allows the 
same to be put, the Judge shall take down the question, the answer, the objection 
and the name of the person making it, together with the decision of the Court 
thereon. 

[1882 and 1877, S. 187; 1859, S. 112.] 

HIGH COURT AMENDMENT 


Calcutta : Andaman and Nicobar Islands 

After the words ‘take down’ add a comma and thereafter the words “or cause to 
be taken down from his dictation in open Court, in the language of the Court or in 
English” [6-7-1907]. 

R. 12. Remarks on demeanour of witnesses.— The Court may record such 
remarks as it thinks material respecting the demeanour of any witness while under 
examination. 

[1882 and 1877, S. 188; 1859, S.172.] 

HIGH COURT AMENDMENT 


Calcutta : Andaman and Nicobar Islands 

Add the following at the end of the rule: 

“or cause the same to be recorded under his dictation in open Court, in the language 
of the Court or in English” [0-7-1907J. 


Order 18, Rule 11 — Note 1 

fl) When a question put to a witness 
Is objected to, the proper course for the 
Court is to allow the question to be record¬ 
ed and then give its ruling whether «uch 
question is allowed or disallowed. It is 
improper for the Court to allow the ques¬ 
tion to be put to the witness subiect to 
objection. AIR 1936 Lah 183 (185) (DB) 
•• (1968) 70 Bom LR 686; 1968 Mah LJ 
608. 


** (1966) 2 Lab LJ 282 (286): (1966) 12 
Fac LR 80 (Cal). (Enquiry under indus¬ 
trial dispute.) ** AIR I960 Punj 430 (431, 
432): 62 Pun LR 699. (Commissioner has 
no power to disallow question he consi¬ 
ders irrelevant under Order 18, R. 11.) 

(4) Rule 11 of Order 18 however does 
not forbid taking any application in 
writing about any objection to particular 
question. (1968) 70 Bom LR 686: 1968 Mah 
LJ 608. 

Order 18, Rule 12 — No f e 1 


(2) Objection as lo admissibility of evi¬ 
dence has to be taken in the Court of first 
instance and if not so done the Appellate 
Court will not entertain any such objec¬ 
tion. (1907) 34 Cal 1059 (1074): 34 Ind 

App 194 (PC) ** AIR 1926 Cal 752 (754) 
(DB). 


(3) An erroneous omission 
lo irrelevant evidence will not 
relevant and will therefore be 
ed. (1897) 19 All 76 (92): 23 
106 (PC) ** (1896) 23 Cal 

fDB) ** (1899) 26 Cal 53 (56 


to object 
make il 
disregard - 
Ind Apv 
335 '338) 

. 72) (SB) 


fl) This rule provides for the record¬ 
ing of a note as regards the demeanour 
of the witnesses while they are giving 
evidence. AIR 1955 Mad 179 (181, 182). 

(2) Remarks about demeanour of wit¬ 
ness cannot be expunged under the cloak 
of an amendment. AIR 1922 All 107 
(110): 44 All 401 (DB). 


r .. \ , e SUDjeCU,, miMiessiUQ 

of the Judge about the witness hut what 
occasioned any such impression that is 
relevant under the rule. AIR 1951 Trav 
Co 12 (13) •• 1968 Ker LJ 123. 
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R. 13. Memorandum of evidence in unappealable cases.—In case in which 
an appeal is not allowed, it shall not be necessary to take down the evidence ol 
the witnesses in writing at length; but the Judge, as the examination of each wit¬ 
ness proceeds, shall make a memorandum of the substance of what he deposes, 
and such memorandum shall be written and signed by the Judge and shall form 
part of the record. 

[1882 and 1877, S. 189; 1859, S. 172.} 

HIGH COURT AMENDMENTS 

Allahabad 

Substitute the words “by the Judge or typed to his dictation, ahall bo signed by the 
Judge" for the words “and signed by the Judge" occurring towards the end ef this rule 
[19-5-1950]. 

Calcutta : Andaman and Nicobar Islands 

(i) Strike out words ‘and signed’ occurring after the words “shall- be written**; 

(ii) After the words “by the Judge", add a comma and thereafter add the following 

words : 

“or taken down under his dictation in open Court, in the language ef the 
Court or in English, and shall be signed by him” [6-7-1967]. 

R. 14. Judge unable to make such memorandum to record reasons of his 
inability.—(1) Where the Judge is unable to make a memorandum as required by 
this Order, he shall cause the reason of such inability to be recorded, and shall 
cause the memorandum to be made in writing from his dictation in open Court. 

(2) Every memorandum so made shall form part of the record. 

[1882 and 1877, S. 190; 1859, S. 172.] * 1 

HIGH COURT AMENDMENT 


Allahabad 

Delete Hula 14 119-5-1956]. 
Calcutta: Andaman and Nicobar Islands 
Omit Rule 14 [6-7-1967]. 


Order 18, Rale 12 — Note 1 (eontd.) 

(4) The Court's belief that the evidence 

is biased is not a valid ground for refus¬ 
ing to record it. AIR 1923 Nag 58 (601 

(DB). 

(5) The remarks respecting the demean¬ 
our of witness should not be made after 
deposition is read over and signed but 
should be made only when the witness is 
under examination. AIR 1951 Trav-Co 12 
(13). 

(6) Value of demeanour need not be 
too much emphasised — Inability to ob¬ 
serve demeanour is no bar to issue el 
commission. AIR 1955 Mad 210 (211). 

Order 18, Rule 13 — Note 1 

(1) A Judge is bound under this rule to 
make a memorandum of the substance 
of what each witness deposes. AIR >921 
Cal 558 (558):** AIR 1916 Mad 547 (548) 
** AIR 1938 Pesh 46 (47). 

(2) A short abstract of the whole evi¬ 
dence is not sufficient compliance with 
the rule. (1905) 9 Cal WN 418 (419) 
(DB) ** (1905) 9 Cal WN 420 (421) 
(DB). 

(3) The real import of the rule is giv¬ 
ing to the Judge a discretion in the mat¬ 


ter of excluding making a record ef un¬ 
important matters appearing in the state¬ 
ment of witnesses and no more. AIR 1953 
All 287 (288). 

(4) The rule does not apply to a Pre¬ 
sidency Small Cause Court. AIR 1949 Cal 
65 (67): ILR (1949) 1 Cal 72. 

(5) This rule applies to Provincial 
Small Cause Courts. ILR (1953) 1 Cal 
277. (278) ** AIR 1965 Manipur 34 (35). 

(6) Primarily the Judge himself must 

make a memorandum of the substance 
of the evidence. AIR 1956 < Raj 9 (ID* 

ILR (1955) 6 Raj 869. 

Order 18, Rule 14 — Note 1 

fl) Where a Judge is, for some valid 
reason, unable to make a memorandum 
himself, he must do. two things: first, he 
must cause the reason of his inability to 
be recorded and further the memorandum 
of evidence to be made in writing must 
be from his dictation in open Court. AIR 
1956 Raj 9 (11): ILR (1965) 5 Raj 869. 

(2) The safeguards provided by Rr. 19 
and 14 are not mere formalities. Presid¬ 
ing officer should carefully comply with 
them. AIR 1956 Raj 9 (11): ILR (19551 
5 Raj 869. 
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R. 15. Pow«r to deal with evidence taken before another Judge.—(1) Where 
a Judge is prevented by death, transfer or other cause from concluding the trial of 
a suit, his successor may deal with any evidence or memorandum taken down or 
aiade under the foregoing rules as if such evidence or memorandum had been 
taken down or made by him or under his direction under the said rules and may 
proceed with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (1) shall, so far as they are applicable, be deem¬ 
ed to apply to evidence taken in suit transferred under Section 24. 

[1882 and 1877, S. 191.] 

R. 16. Power to examine witness immediately.—(1) Where a witness is about 
to leave jurisdiction of the Court, or other sufficient cause is shown to the satis¬ 
faction of the Court why his evidence should be taken immediately, the Court may, 
upon the application of any party or of the witness, at any time after the institu¬ 
tion of the suit, take the evidence of such witness in manner hereinbefore provid¬ 
ed. 


(2) Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the 
tion, shall be given to the parties. 

(8) The evidence so taken shall be read over to the witness, and, if he admits 
it to be correct, shall be signed by him, and the Judge shall, if necessary, correct 
the same, and shall sign it, and it may then be read at any hearing of the suit. 

[1882 and 1877, S. 192; 1859, S. 173.] 

R. 17. Court may recall and examine witness.—The Court may at any stage 
of a suit recall any witness who has been examined and may (subject to the law 
of evidence for the time being in force) put such questions to Kirn as the Court 
thinks fit. 

[1882, S. 196.] 


Order 18, Role 15 — Note 1 

(1) This rule dees not apply to Char¬ 
tered High Courts. (1949) 53 Cal WN 
569 (573) (DB). 

(2) A successor Judge is bound to 
hear arguments or give the parties an 
opportunity of being heard before the 
judgment is given. AIR 1924 Lah 107 
(108): 4 Lah 364 (DB). 

[But see (1912) 17 Ind Cas 278 (279) 
(Mad).J 

(3) Where a new plaintiff i s added 
after the removal of the predecessor, this 
rule has no application and the successor 
is bound to grant a de novo trial. (1911) 
9 Ind Cas 254 (254) (DB) (Mad). 

(4) Only one out of eight witnesses 
examined by successor Judge — No ad¬ 
vantage of observing demeanour — Lower 
appellate Court ia bound to go through 

hs intrinsic value. 
AIR 1954 Trav-Co 10 (16) (DB). 

(5) Order 18 Rule 15 does not apply to 

S . 1 ?^ 11 Cause Courts in 

£a d AIR 1963 Andh Pra 65 

(66, 67): (1962) 1 Andh WR 154 (DB). 

rnlfJ* 5° m ?u? ioner appointed by High 
Court for taking accounts in partnership 

Rule meaning of O. J8, 

Bom LR 61 f 1063 B ° m 69 (60 ’ 61): M 


(7) Order 18, Rule 15 applies to the 
proceedings under Madras Cultivating Ten¬ 
ants Protection Act (25 of 1955). (1966) 
2 Mad LJ 141 (142): 79 Mad LW 421. 

Order 18, Role 16 — Note 1 

U) This rule provides for the de bene- 
esse examination of a witness about to 
leave the jurisdiction of the Court. (1870) 
6 Beng LR (OC) 252 (253). 

(2) Examination of a witness under 
this rule should ordinarily be held in 
Court and preferably before the Judge 
who is ultimately to hear and decide the 
suit. AIR 1932 Bom 405 (405). 

(3) Where the defendants in three suits 
are the same but the plaintiffs are diffe- 
rent and some evidence is recorded 
under Order 18, Rule 16 (1) and docu¬ 
ment exhibited in one suit before conso. 
lidation the evidence and the documents 
will not be binding on the plaintiffs in 
the other suits as they were not parties 
to the suit. AIR 1957 Pat 124 (126). 

(4) Defendant need not complete his 

fe fore j he * ),ainti ff is called 
h adduce his evidence where defen¬ 
dant has examined certain witness de 

mi :““«*) f^Lj^V 965 Mad 268 

“T 1 " 18 ' Buie 17 - Note 1 

Powers of the Court to acf 
under this rule are very wide. 1956 Madh 



448 [O 18 B 18 N 1] 


[The Code of] Civil Procedure, 1808 

R. 18. Power of Court to inspect.—The Court may at any stage of a suit 
inspect any property or thing concerning which any question may arise. 

HIGH COURT AMENDMENT * H 

Madras and Pondicherry ; 

Add at the end of Rule 18 the following a 

"As soon as may be, the Court shall record a memorandum of any relevant 
tact observed at such inspection. Such memorandum shall form part of the record 
of the case." [28-1-1959]; Act 20 of 1908, S. 3 and Sofa.. Ft II jw.e.f. S-9-1908.J 

HIGH COURT AMENDMENT 

Rule 10 
Allahabad 

Add the following rule at the end of Order 18: 

“19. (1) The Judge shall record in his own hand in English all orders passed 
on applications, other than orders of a purely routine character. 

(2) The Judge shall record in his own hand in English all. Al.^, and 
denials of documents, and the English proceedings shall show how all documents 
tendered m evidence have been dealt with from the date of presentation down to 
the final order admitting them in evidence or rejecting them. 

(3) The Judge shall record the issues in his own hand in English, and the 

issues shall be signed by the Judge and shall form part of the English proceed¬ 
ings. 


Order 18, Rule 17 — Note 1 (contd.) 

fl57) 948 (949) ** AIR 1947 B ° m 166 

(2) The power under this rule is dis¬ 
cretionary and ought to be exercised with 
the greatest care and only in exceptional 
circumstances. 1956 Madh BLJ 948 (9491 
** AIR 1947 Bom 156 (157). 

(3) The right of the Court to act under 
the rule is not restricted to action of its 
own motion. Either party has a right to 
invite the Court to exercise the power. 
1956 Madh BLJ 948 (949) ** AIR 1947 
Bom 156 (157). 

(4) Just as it is not open to a Court 
to compel a party to make a particular 
kind of pleading or to amend his plead¬ 
ing so also it is beyond its competence 
to virtually oblige a party to examine 
any particular witness. AIR 1965 SC 1008 
(1014): (1065) 1 SCR 542: 67 Bom LB 
782. 

(5) An opportunity to party to recall 
witness for examination, cross-examina¬ 
tion or re-examination cannot be said to 
be governed by Order 18, Rule 17. If 
circumstances warrant. Court can grant 
such opportunity under S. 161. AIR 1966 
Andh Pra 295 (296): (1966) 1 Andh WR 
22 ** (1967) 71 Cal WN 747 (748, 749). 
(Witness cannot be re-called to fill up 
lacuna in evidence.) 

Order 18, Rule 18 — Note 1 

(1) This rule enables the Court to 5ns- 


(2) A judgment should not be based 

solely on the basis of such personal local 
inspection. AIR 1953 Cal 177 (178) *• 

1958 Andh LT 723 (726) ** AIR 1953 

Madh B 16 (16) (DB) ** AIR 1963 Madh 
Pra 230 (232): 1961 MPLJ 135. 

(3) A Judge is not entitled to substi¬ 
tute his own view formed as a result of 
local inspection, for the evidence in the 
case. AIR 1953 Raj 167 (168): ILR (1952) 
2 Raj 64 ** AIR 1953 Sau 106 (107) ** 
AIR 1941 Nag 292 (292): ILR (1942) Nag 
269 AIR 1966 Punj 602 (604. 606). 

CSee also AIR 1962 Mys 17 (18) i 39 

Mys LJ 402.1 

(4) Where the parties agree to accept 
the opinion of the Judge on the point 
and for that reason lead no evidence the 
cpmion of the Judge can be accepted in 
place of evidence. AIR 1963 Raj 167 
(168): ILR (1962) 2 Raj 64 ** AIR 1941 
Nag 292 (292): ILR (1942) Nag 269. 

(6) It is not obligatory on the Judge 
to record the result of the local inquiry 
AIR 1953 Cal 177 (178) (DB) •• AIR 

1958 Mad 331 (332): ILR (1958) Mad 
630 (DB) *• AIR 1946 Cal 444 (446). - 

(6) It Is desirable that the result ot 
inspection should he recorded in the pro¬ 
ceedings and not left for the notice till 
judgment. AIR 1958 Mad 331 (332): ILR 
(1958) Mad 630 (DB) *• (1953) 6 Sau 
LR 454 (455) ** AIR 1951 Pepsu 26 (27) I 
2 Pepsu LR 335 ** (1912) 14 Ind Cas 377 
1 378. 379) (DB) (Cal). 


pect any property or thing though it may 
issue a commission for that purpose. AIR 
1953 Cal 177 (178) (DB) ** AIR i921 

Mad 323 (323): 44 Mad 640 (DB). 


(7) The judgment of a Court which 
makes a local inspection but fails to pre¬ 
pare notes of that inspection and keep 
them on record will be vitiated. AIR 1958 
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ORDER XIX 
AFFIDAVITS 


[See Sections 30 and 139-J 


R. I. Power to order any point to be proved by affidavit.—Any Court may 
at any time for sufficient reason order that any particular fact or facts may be 
proved by affidavit, or that the affidavit of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bona fide 
desires the production of a witness for cross-examination, and that such witness can 
be produced, an order shall not be made authorizing the evidence of such witness 
to be given by affidavit. 

[1882 and 1877, S. 194; Cf. R. S. C., O., 37, R. 1. See O. 11.] 


Order 18 Rule 18 — Note 1 (contd.) 

Mad 331 (333): ILR (1958) Mad 630 
(DB). 

[But see AIR 1964 Mys 214 (215. 216): 
(1963) 2 Mys LJ 471 ** AIR 1959 Andh 
Pra 163 (157, 158).] 

(8) The notes of inspection should be 
confined to the facts observed without 
recording impressions or opinions of the 
Judge. AIR 1953 Cal 177 (178) (DB). 

(9) Munsif ought not to use statements 
of any person as confirming bis impres¬ 
sion though formed independently o£ 
them. AIR 1918 Pat 633 (634) (DB). 

(10) Local inspection Is done by the 
Court in its discretion and it could be 
done at any stage of the proceedings 
either suo motu or at the instance of the 
parties to the cause. AIR 1958 Mad 331 
(332, 333): ILR (1958) Mad 630 (DB). 

(11) Notes of local inspection made by 
trial Court and relied upon them in 
decreeing plaintiff’s suit — Appellate 
Court must consider notes of inspec¬ 
tion. (1967) 1 Andh WR 57 (58): (19671 
2 Andh LT 339. 

(12) Under the West Bengal Premises 
Tenancy Act the Rent Controller, as a 
Civil Court may if the contingency arises 
himself enter and inspect or delegate his 
powers and functions to his subordinate 
officers. ILR (1960) 1 Cal 629 (531). 

(13) Where the Court thinks it is 
essential to have a local inspection, it 
may do it after giving notice to the par¬ 
ties and if it inspects, it should prepare 
notes of inspection and should also make 
the notes available to the parties. 1962 
Ker LT 6 (6): 1962 Ker LJ 494 

ORDER 19, RULE I — SYNOPSIS 

1. Affidavits, essentials of. 

2. Cross-examination of deponent of 

affidavit. 

8 . Agreement to take evidence by affi¬ 
davit. 

4. Necessity for affidavits on matters 
of records or questions of law. 

6. Applicability. 

1. Affidavits, essentials of. — ( 1 ) An 
affidavit is a declaration as to facts, 
made in writing and sworn before a per¬ 
son having authority to administer on 

[VoL 3.] 3 A. M. 29 


oath. AIR 1953 Nag 169 (171): ILR (1933) 
Nag 314 (DB). 

(2) Officer authorised must be on duty 
at the time when the oath is adminis¬ 
tered. (TO) 4 Sind LR 88 (92). 

(3) Want of seal of Magistrate before 
whom affidavit is sworn does not make 
it bad. AIR 1927 Lab 376 (377). 

(4) Deponent may, instead of signing 
his name, affix a mark or a stamp bear¬ 
ing his name on affidavit. AIR 1928 Mad 
175 (175, 176): 51 Mad 242 (DB). 

(5) Any person acquainted with the 

facts of the case may give the affidavit. 
AIR 1955 Trav-Co 97 (102) (DB) ** AIR 
1954 Cal 159 (163) (DB) ** AIR 1953 

Nag 169 (171): ILR (1953) Nag 314 (DB), 


(6) An affidavit should not contain 
any inferences but only facts. AIR 1955 
Ajmer 7 (7) ** AIR 1954 All 393 (395): 
ILR (1954) 1 All 682 (DB) ** (1904) 6 
Bom LR 704 (711). 

(7) The contents must be read over to 
the deponent in the language which he 
understands and vouched by him to be 
correct. AIR 1914 All 197 (199): 36 All 
lo» 


i r person niaKes a statement on 
oath before the Oaths Commissioners 
knowing it to be false and with the in¬ 
tention of deceiving the Court and of 
leading it to suppose that which he states 
is true, then he commits the offence of 
intentionally giving false evidence and 
can be convicted under Section 193, Penal 
Code. 1955 All L Jour 155 (156) ** AIR 
J 9 T 63 185 (186, 187): 1963 (1) Cri 

LJ 478: 66 Pun LR 53. (It is not desir- 
able to take a lenient view.) 

(9 > 9 Ue ? tion elating to verification of 
an affidavit is more a question of proce¬ 
dure than a question of law. Affidavit 
under Section 8 (e) Notaries Act (1952) 
in support of appeal is not out of the 

rCom 9 LJ 131 C (DbT. N 594 (G °°' : (1968) 

(10) Where affidavits are filed in sup- 
port of applications and are received by 
the Court, the order receiving the affidavit 
is tantamount to passing an order under 

i9w ei Aff^ 1, * a ? d co mpHes with the 

law. Affidavit must be verified by stating 

the source of information and the 

grounds of belief with sufficient parti! 



Order 19 Rale 1 — Note 1 (eontd.) 

cularity. AIR 1964 Bom 38 (39, 40): 66 

Bom LR 584 ** AIR 1968 Cal 632 (538) 
(DB). 

(11) Where there are allegations of 
mala fides made in affidavit, unless they 
are refuted in affidavit-in-opposition ad¬ 
verse inference can be drawn. (1967) 71 
Cal WN 499 (505) (DB). 

(12) Alternative statemest can be made 
in affidavit by use of con function “and/ 
or”. AIR 1967 Goa 169 (186) ** AIR 1967 
Guj 214 (219): 8 Guj LR 281 (DB). 

(13) Scandalous allegations in affidavits 

can be expunged under Section 151 if 
irrelevant. AIR 1966 Mad 161 (162) : 

(1965) 2 Mad LJ 477. 

(14) Application for transfer of suit 

— Affidavit casting aspersions on offi¬ 
cer —— It is advisable to avoid positive 
assertion like “I state” and to use only 
such language as “I suspect” or “I be¬ 
lieve.' etc. AIR 1959 Mad 331 (333): 

(1959) 1 Mad LJ 329 (FB). 

(15) Swearing of an affidavit is essen¬ 
tial—Affidavit not sworn before but simp¬ 
ly attested by judicial officer does not 
amount to an affidavit of the signatory. 
ILR (1967) 2 Punj 11 (15). 

(16) It is incumbent on the parties to 

state the facts very clearly and precisely 
in affidavits. AIR 1967 Punj 399 (401): 

1965 Pun LR (Sup) 397. 

(17) A statement on oath, whether true 

or false, has to be met by a counter 
affidavit in reply, or by challenging the 
statement by cross-examining the de¬ 
ponent. If that is not done, it will be 
presumed that the allegations, if untrue, 
would have been rebutted by the other 
side. AIR 1962 All 407 (411): 1962 All 

LJ 495 (DB) •• AIR 1962 All 439 (443). 

(18) Averments in counter-affidavit — 
Averment not controverted by filing re¬ 
joinder affidavit by petitioner — Aver¬ 
ments made in counter affidavit must be 
accepted as true and correct. AIR 1966 
All 156 (157): 1965 All LJ 945. 

(19) When other party has no oppor¬ 

tunity to rebut affidavit it cannot be 
looked into in support of contentions ad¬ 
vanced by one party. AIR 1967 Andh Pra 
202 (206): 1967 Cri LJ 845: (1966) 2 

Andh WR 460 (DB). 

2. Cross-examination of deponent of 
affidavit. — (1) Where the adverse party 
bona fide desires the production of the 
deponent for cross-examination, the 
Court has no power, under this rule, to 
order that the affidavit may be read at 
the hearing on proof of certain fact. AIR 
\956 Aimer 35 (36) ** AIR 1945 Bom 60 
(63): ILR (1944) Bom 558 (DB) ** AIR 
1960 SC 571 (574): (1960) 2 SCR 841. 

(2) The Court will refuse to act on an 
affidavit, when the deponent cannot be 
cross-examined. AIR 1953 Nag 169 (171): 
ILR (1953) Nag 314 (DB) ~ AIR 1936 
All 671 (672) (DB). 

(3) No right Is conferred on any per¬ 
son by J and K Commission of Enquiry 


Act (32 of 1962) to cross-examine a wit¬ 
ness giving evidence before a commission 
bv affidavit. AIR 1967 SC 122 (182): 
(1966) Supp SCR 401. 

3. Agreement to take evidence by afft 

(1) When parties agree to take 
evidence by affidavit, it does not preclude 
them from taking oral evidence for sup¬ 
plementing the same except where the 
agreement specifies that the evidence is 
upon affidavits alone. AIR 1953 Madh B 
82 (83): ILR (1953) Madh B 222 (DB). 

4. Necessity for affidavits on matters of 
records or questions of law. —( 1 ) An affi¬ 
davit is of no weight when it is simply a 

5, °P inion on a Question of law. AIR 
1914 Oudh 206 (207) (DB). 

(2) It is superfluous when the facts de¬ 
posed to therein are already a matter of 
record. AIR 1953 Nag 288 (289): ILR 

/J?5?) Nag 787 (DB) •• (1905) 32 Cal 146 
(149) (DB). 


6. Applicability.—(l) This rule enables 
any Court to order that any fact may be 
proved by affidavit. AIR 1954 Nag 260 
(263): ILR (1954) Nag 603 (DB) ** AIR 
SC 571 (574): (I960) 2 SCR 841. 

(2) Unless and until Court orders any 
particular fact to be proved by affidavit, 
a fact cannot be proved by filing an affi¬ 
davit, because an affidavit in support of 
an application is no evidence. 1956 Madh 
BLJ 255 (259) ** AIR 1955 Ajmer 7 (7. 8) 
AIR 1953 Nag 135 (135). 


(3) It is always open to the Court to 
take into consideration all the facts alleg¬ 
ed in an uncontroverted affidavit. 1957 
All LJ 228 (232). 

(4) Where on the day of the first near¬ 
ing of a suit the defendant does not ap¬ 
pear though served, the execution of th# 
document which is sued upon may bo 
proved by an affidavit without calling a 
witness. AIR 1953 Mad 164 (165). 

(5) When Advocate comes forward with 
submission in affidavit, it should ordinari¬ 
ly be accepted by courts, unless circum¬ 
stances are very exceptional. (1965) 2 Mad 
LJ 567: 78 Mad LW 697. 

Writ petition.—(6) Order 19 should be 
followed in the enquiries in the High 
Court connected with petitions for writs. 
AIR 1956 Trav-Co 35 (41) (DB) •» AIR 
1954 Assam 161 (164): ILR (1954) 6 

Assam 161. 

ISee also (1954) 68 Cal WN 1066 (1076).! 


(7) Affidavit cannot be acted upon in 
execution petitions which are original pro¬ 
ceedings and not interlocutory applications. 
An objection thereof should be taken at 
the time of its reception. AIR 1963 Andb 
Pra 445 (447): (1966) 1 Andh WR 380. (ILR 
(1957) Andh Pra 165 and AIR 1953 Nag 
135, Rel. on.) 


(8) A decision based on evidence in 
form of affidavits with permission of 
Court under O. 19 is in accordance with 
law. (1962) 3 Guj LR 1013 (1015). 

(9) Under Rule 1, reasons for taking 
the evidence by affidavits have to be set 
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R. 2. Power to order attendance of deponent for cross-examination. —(1) Upon 
any application evidence may be given by affidavit, but the Court may, at the 
instance of either party, order the attendance tor cross-examination of the depo¬ 
nent. 

(2) Such attendance shall be in Court, unless the deponent is exempted from 
personal appearance in Court, or the Court otherwise directs. 

[1882, S. 195; Cf. R. S. C., O. 38, R. 1. See Ss. 132, 133 and O. 11.] 


Order 19 Rule 1 — Note 5 (contd.) 

out in the order. AIR 1967 Guj 214 (218)a 
8 Guj LR 281 (DB). 

(10) Where a Court is expressly per¬ 
mitted to decide interlocutery matters on 
affidavit provision of O. 19 cannot be 
pressed into service. AIR 1968 Guj 198 
(200, 201): 9 Guj LR 907. 

(11) An “affidavit” is evidence within 
the meaning of the word ‘evidence' used 
in S. 146 (1-A) Criminal P.C. (1898). AIR 
1969 All 82 (85): 1969 Cri LJ 139: 1968 
All LJ 325 *• AIR 1965 All 442 (442): 
1965 (2) Cri LJ 337: 1964 All WR (HC) 
550. 

(12) For arriving at a finding of pos¬ 
session in a case under S. 145 Criminal 
P. C.. affidavits form an important piece 
of evidence. 1967 Mad LJ (Cri) 456 (458): 
(1967) 1 Andh WR 437. 

(13) An order under Rule 1 of Order 
19 is permissible only in exceptional cir¬ 
cumstances. In proceedings arising under 
the Mysore House Rent and Accommoda¬ 
tion Control Act, the parties should not be 
compelled to produce affidavits in proof 
of their cases without their being 
permitted to examine the witnesses in the 
ordinary way. AIR 1959 Mys 139 (142. 
143): 37 Mys LJ 71. 

(14) In view of S. 118 of the Bombay 
Industrial Relations Act (1946), the Indus¬ 
trial Courts under the Act may, subject 
to the conditions laid down in O. 19, ask 
a particular fact or facts to be proved 
by affidavits. AIR 1960 SC 571 (574): (1960) 
2 SCR 841. 

(15) In a writ proceeding the affidavits 
will not be allowed to contain new points 
not covered in original petition. 69 Pun 
LR 98 (105): 64 ITR 249 (DB). 

(16) Plea not raised in writ petition but 
raised for the first time in a rejoinder 
affidavit should not be allowed. AIR 1967 
Guj 198 (199) (DB). 

(17) Writ petition — Document to be 
produced as evidence not specified in affi¬ 
davit — Document cannot be admitted at 
late stage of arguments. (1965) 67 Pun LR 
452 (455): 1965 Cur LJ 279. 

ORDER 19, RULE 2 — SYNOPSIS 

1. "May be given by affidavit.” 

2. Rule to show cause. 

3. Application to declare a person toot. 

4. Affidavit of documents. 

5. Cross-examination of deponent. 

6 . Evidentiary value. 

1. “May be given by affidavit.” — ( 1 ) 
Order 19, Rule 2 applies to interlocutory 
applications and also to applications of a 


substantive nature. AIR 1954 Nag 260 (261): 
ILR (1954) Nag 603 (DB) ** (1961) 1 An 
WR 212 (217). (ILR (1957) Andh Pra 165, 
Overruled.) ** AIR 1959 Mys 139 (142): 
37 Mys LJ 71. 

(2) When contributories of a company 
in liquidation complain of misapplication 
of the funds by the liquidators, and ap¬ 
ply to make an officer of the company 
liable for such misappropriation they must 
definitely set out the sum misapplied and 
the grounds of the charge in the affida¬ 
vit. (1895) 19 Bom 88 (94). 

(3) A party in a suit for dissolution of 
marriage is not entitled as of right to 
give evidence by affidavit. -1891 Pun Re 
No. 13, p. 88 (90) (SB) ** (1935) 62 Cal 
541 (545). 

(4) Under S. 70 (b). Trade Marks 4ct, 
1940, it is open to the Registrar not to 
admit oral evidence or to admit oral evi¬ 
dence in addition to the evidence by affi¬ 
davit. -AIR 1956 Bom 641 (643). 

(5) In view of S. 118 of the Bombay 
Industrial Relations Act (1946), the Indus¬ 
trial Courts under the Act may, subject to 
the conditions laid down in O. 19, ask a 
particular fact or facts to be proved by 
affidavits. AIR 1960 SC 571 (574): (I960) 
2 SCR 841. 

(6) Legal practitioners are officers of the 
Court and, when called upon to speak to 
facts relating to the case in which they 
are engaged, should not be asked to file 
affidavits. Their statements should be ac¬ 
cepted. AIR 1928 Mad 690 (692) (DB). 

(7) In a reference under S. 146 Crimi¬ 
nal P. C. provisions of S. 141 Civil P. C. 
are not attracted; so an application under 
O. 19, R. 2 is not maintainable in such a 
reference. AIR 1965 Andh Pra 17 (18): 
1965 (1) Cri LJ 8: (1964) 2 Andh WR 129. 

(8) The rule is applicable to any appli¬ 
cation which is made to court irrespective 
of its nature whether substantive or inter¬ 
locutory. 1959 Raj LW 124 (126). 

(9) An affidavit in support of an appli¬ 
cation is no evidence. It is intended mere¬ 
ly to satisfy a Court that allegations in 
the application are true and may be acted 
upon if the opposite party does not contest 
the allegations. AIR 1968 Madh Pra 33 
(36): 1967 MPLJ 776 (DB). 

(10) Rule 2 applies to applications and 
not to suits. AIR 1967 Guj 214 (218)- 8 
Guj LR 281 (DB). 

2. Rule to show cause. — (1) An appli¬ 
cation for a rule to show cause must be 
supported bv an affidavit. (1880) 5 Cal 
605 (611). 

3. Application to declare a person a 
tout.—( 1 ) Though it is open to a Court in 
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R. 3. Matters to which affidavits shall be confined*—(1) Affidavits shall be 
confined to such facts as the deponent is able of his own knowledge to prove, 
except on interlocutory applications, on which statements of his belief may be 
admitted: Provided that the grounds thereof are stated. 

(2) The costs of every affidavit which shall unnecessarily set forth matters ol 
hearsay or argumentative matter,, or copies of or extracts from documents, shpll 
(unless the Court otherwise directs) be paid by the party filing the same. 

[1882 and 18Z7, S. 196; R. S. C., O. 38, R. 3.] ' 


HIGH COURT AMENDMENT 

Rules 4 to 15 »• 

/ 

Allahabad 

Add the following Rules: 

‘4. Affidavits shall be entitled. In the Court of -at- 


44 


■(naming such. Court.) 


If the affida vit be in support of, or in opposition to, an application respecting .any case 
in the Court it shall also be entitled in such case. If there be no such case, it shall be 
entitled. In the matter of the petition of. . -■ 

5. Affidavits shall be divided into paragraphs, and every paragraph shall be number¬ 
ed consecutively and as nearly as may be shall be confined to a distinct portion of the 
subject. 


0. Every person making any affidavit shall be described therein in such manner as 
shall serve to identify him clearly; and where necessary for this purpose, it shall con¬ 
tain the full nam e, the name of his father, of his caste or religious persuasion, his rank 
or degree in life, his profession, calling, occupation or trade, and the true place of his 
residence. Y 


Order 19 Rule 2 — Note 3 (contd. 4 ) 

an application under the Legal Practiti¬ 
oners Act to act on an affidavit to declare 
a person a tout, it is desirable that Courts 
should hear oral evidence. (1903) 26 Mad 
596 (597) (DB). 

4. Affidavit of documents. — (1) The 

production of documents can be resisted 
by a party by claiming privilage and the 
grounds of privilege must be sufficiently 
disclosed in the affidavit of documents. If 
the affidavit of documents does not suffici¬ 
ently set out the plea, a party may supple¬ 
ment the same by a separate affidavit. 
(1895) 22 Cal 105 (110). 

(2) When a party claims to seal hp a 
portion of a document on the ground that 
it is irrelevant to the issue, the affidavit 
of documents must clearly specify such 
portions and the grounds on which he 
claims to seal them. (1893) 20 Cal 587 
(589). 

(3) Where It was claimed in affidavit 
that documents required to be produced 
were unpublished official records relating 
to affairs of State, Court must consider the 
matter objectively. When such a claim is 
to be made it should be made by the Minis¬ 
ter or the Secretary of the concerned de¬ 
partment and the affidavit should show 
that they have read and considered those 
documents individually. AIR 1968 All 42 
(43, 44): 1967 All LJ 431 (DB). 

5. Cross-examination of deponent.-— 
See also Order 19, Rule 1, Note 2 —— 

(1) Power of court to call deponent for 
cross-examination is to be rarely exercised 
and unless the Court is convinced that in 
the interests of justice such course is 


necessary, court would not ordinarily in 
writ petition exercise the power. AIR 1967 
Guj 229 (255): 7 Guj LR 597 (DB). (1965-6 
Gug LR 632, Relied on.) ' * 

6. Evidentiary yalue — (1) Affidavits 
— Cannot be used as evidence»under Evi¬ 
dence Act but can be so used under O. 19 
provided Court passes an order as requir¬ 
ed by O. 19, R. 1 — Affidavit i^ot properly 
drawn up or verified should not be receiv¬ 
ed in evidence. AIR 1964 Bom 38 (39, 40): 
65 Bom LR 584. ‘ 

(2) Decision based on affidavits is not 
one not in accordance with law. (1962) 3 
Guj LR 1013 (1015). 

(3) The practice of taking evidence by 
affidavits is deprecated. AIR 1967 GiU 
214 (218): 8 Guj LR 281 (DB). 

(4) The definition of evidence in Evi¬ 
dence Act does not include an “affidavit”# 
1962 Jab LJ 197 (198). 

(5) Rule 2 is an enabling provision en¬ 

titling parties to give evidence by affida¬ 
vit, ‘ but does not empower a Court ' to 
compel parties to do so. AIR 1959 Mys 
139 (142): 37 My s LJ 71. ^ ■ 

(6) Document to be produced as evi¬ 
dence not specified in affidavit -— Docu¬ 
ment cannot be admitted at late stage of 
arguments. ILR (1965) 2 Punj 174 (179, 
180): 1965 Cur LJ 279. 

ORDER 19, RULE 3 — SYNOPSIS 

1. Interlocutory application. 

2. Statements as to belief must contain 

grounds thereof. 

8. Scandalous and Irrelevant matter. 

4. Affidavit by Government Officers. 

1. Interlocutory application.— (1) An 

application to obtain relief under S. 36, 
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Order 19 Rule 3 — Note 1 (contd.) 

Bengal Money-lenders Act is not an inter¬ 
locutory application within sub-rule (1). 
Hence an affidavit in support of such an 
application must be confined to facts 
which the deponent is able of his own 
knowledge to prove. (1942) 46 Cal WN 474 
(476) (DB). 

(2) Writ petitions under Article 226 of 
the Constitution are entirely decided upon 
affidavits. It is not necessary that every¬ 
thing in the affidavit must be true to the 
personal knowledge of the deponent. AIR 
1954 Assam 161 (164): ILR (1954) 6 Assam 
161 (DB) (1954) 58 Cal WN 1066 

(1076). 

[See however 1956 All L J 198 (200) J 

2. Statements as to belief must contain 
grounds thereof. —(1) Grounds of belief 
must be stated with sufficient clearness to 
enable a Court to judge whether it would 
be safe to act on deponent's belief. ,YIR 
1953 Madh B 82 (83): ILR (1953) Madh 
B 222 (DB) *• AIR 1919 Cal 970 (971) 
(DB) ** AIR 1924 Pat 312 (313) (DB). 

(2) Unless the affidavits are properly 
verified and are in conformity with the 
rule, they will be rejected by the Court. 
AIR 1956 Madh B 244 (245) (DB) ** 1957 
Jab LJ 234 (236, 237) ** AIR 1952 Cal 255 
(256) ** AIR 1964 Bom 38 (39, 40): 65 
Bom LR 584 ** AIR 1968 Raj 282 (286): 
1968 Raj LW 205 ** (1969) 73 Cal WN 
192. 

(3) Where the verification on an affida¬ 
vit was to the effect that the entire con¬ 
tents were true according to the knowledge 
of the party and according to the informa¬ 
tion received and believed to be true, the 
affidavit was held to be infructuous. AIR 
1944.Nag 161 (163): ILR (1944) Nag 436*« 
AIR 1967 Goa 142 (147). 

(4) An affidavit is defective if the de¬ 
ponent does not say which part is based 
on information and which on belief or 
if he does not state the grounds of his 
belief. AIR 1956 Cal 496 (497) ** AIR 1956 
Madh B 244 (245) (DB) ** AIR 1952 Raj 
90 (91): ILR (1951) 1 Raj 304 (DB) ** AIR 
1962 Pat 101 (105): ILR 40 Pat 783. (37 
Cal 259, Relied on.) ** AIR 1968 Punj 406 
(410): 1968 Lab IC 1173: ILR (1969) 1 
Punj 378 ** AIR 1965 Puni 318 (319): ILR 
(1965) 1 Punj 744 ** (1962) 3 Guj LR 66 
(67) (DB). 

[But see AIR 1967 Guj 186 (189): 7 Guj 
LR 850 (DB).l 

(5) Where the matter deposed to Is not 

based on personal knowledge, but on in¬ 
formation, the sources of information 
should be clearly disclosed. AIR 1952 SC 
317 (319): 1952 SCR 674: 1952 Cri LJ 1269 
** AIR 1956 Cal 496 (497) ** AIR 1956 
Madh B 244 (245) (DB) ** AIR 1955 
Trav-Co 97 (102) (DB) ** AIR 1967 SC 
295 (319): (1966) Sup SCR 311 ** AIR 

1968 Punj 406 (410): 1968 Lab IC 1173. 

(6) When an affidavit denies an aver¬ 
ment the denial carries with it the inevi¬ 
table connotation that the denial i s based 


upon knowledge and not merely upon ig¬ 
norance of true facts. Mere denial without 
giving reason therefor, will not help the 
deponent. AIR 1954 Bom 468 (470): ILR 
(1954) Bom 1333 (DB). 

(7) Statement in affidavit filed by op¬ 
posite party in proceedings under Art. 226 
that the statements in above paragraphs 
of the petition are “more or less correct" 
is not proper statement which should be 
placed on affidavits and it is a practice 
which deserves strong condemnation. AIR 
1954 Cal 41 (43). 

(8) Affidavit affirmed by saying “seve¬ 
ral paragraphs of this affidavit were 
true to his knowledge or knowledge de¬ 
rived from his reading of the records of 
the case" — Affidavit is not fit to be look¬ 
ed at. AIR 1954 Cal 499 (504) (DB). 

(9) Writ petition — Statement in affi¬ 
davit that paras 4 and 5 are wrong and 
are not admitted is of little use to Court 
which desires to know, if facts stated by 
petitioner are wrong, what are true facts 
— Affidavit is not pleading. 1956 All L J 
198 (200). 

(10) Averment in affidavit to the effect 

that a particular letter did not probably 
reach the addressee being merely a guess 
cannot carry any weight merely because 
it is contained in counsel's affidavit. AIR 
1948 Oudh 144 (144, 145): 23 Luck 101 
(DB). i - 


(11) Declaration before a notary public 
— Not an affidavit — An affidavit can 
be made on solemn affirmation only. AIR 
1968 Cal 388 (390): 70 Cal WN 852. 

(12) Affidavit in reply in a writ under 
Art. 226 of Constitution—Disputed ques¬ 
tions of fact can be traversed. AIR 1969 
Manipur 30 (32). 

(13) Return to a rule issued in Civil 
Writ case has to be made on affidavits 
satisfying requirements of O. 19 R. 3 of 
C. P. Code. (1966) Cur LJ 318 (328) (Punj). 

(14) If an affidavit is notin the form as 
prescribed under S. 83 of the Representa¬ 
tion of the People Act (1951) but substan¬ 
tially complies with it it cannot be thrown 
out. AIR 1963 Raj 157 (159): 1963 Raj LW 
85. 


noj aiiiaavit nied under S. 83 (1) 
Proviso to the Representation of the Peo- 
ple Act (1951) should satisfy requirements 

196?'Raf’ £w%05 AIR 1968 ^ 282 <285,: 

_ *15! Verification of an affidavit under 
S. 491 Criminal P. C. should be modelled 
onjines of O. 19. R. 3 AIR 1964 Punj 198 
(202): 1964 (1) Cri LJ 535: 66 Pun IR 

Verification must be made under 
U. 19, R. 3 when serious charges of fraud 
collusion etc. are made or denied in appli¬ 
cation under Ss. 397 and 398 of Com- 
Pames Act, 1956. (’64) 68 Cal WN 884 

(901) • 


(18) The company Rules, which govern 
the practise and procedure of the matters 
relating to companies, which are dealt with 
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7. Unless it be otherwise provided, an affidavit may be made by any person having 

cognizance of the facts deposed to. Two or more persons may join in an affidavit; fwd i 
shall depose separately to those facts which are within his own knowledge, and such 
facts shall be stated in separate paragraphs. f 

8 . When the declarant in any affidavit speaks to any fact within his own knowledge, 

he must do so directly and positively, using the words *1 affirm** or “I oath and 

«ay . - / ms uTJM 

9. Except in interlocutory proceedings affidavits shall strictly be confined" to such 
facts as the declarant is able of his own knowledge to prove. In interlocutory proceed¬ 
ings, when the particular fact ia not within die declarant's own knowledge, but is stated 
from information • obtained from others, the declarant shall use the expression “I am 
informed,** and if such be the case, “and verily believe it to be true,** and shall state die 
name and address of, and sufficiently describe for the purposes of identification, the 
person or persons from whom he received such information. When die application or die 
opposition thereto rests on facts disclosed in documents or copies of documents produced 
bom any Court of justice or other source, the declarant shall state what is the source 
from which they were produced, and his information and belief as to the truth of the 
facts disclosed in such documents 


10. When any place is referred to in an affidavit, it shall be correctly described. 

When in an affidavit any person is referred to, such person, the correct name and address 
of such person, and such further description as may be sufficient for the purpose of the 
identification of such person, shall be given in the affidavit 1 : » 

11. Every person makin g an affidavit for use in a Civil Court shall, if not personally 

known to the person before whom the affidavit is made, be identified to that person by ^ 
some one known to him, and the person before whom the affidavit is made shall state 
at the foot of the affidavit the name, address, and description of him by whom the identi¬ 
fication was made as well as the time and place of such identification. . .• 


Order 19 Rule 3 — Note 2 (contd.) 

in the Original Side of the Calcutta High 
Court override the general provisions of 
the Civil P. C. AIR 1961 Cal 439: (1962) 
32 Com Cas 575. 

(19) Order 19. Rule 3 applies to affida¬ 
vits simpliciter which can be used as evi¬ 
dence in a suit. A petition must be verified 
as laid down in O. 6, R. 15. (1964) 68 Cal 
WN 163 (168). 

(20) Affidavits filed in interlocutory ap¬ 
plication can be verified both on per¬ 
sonal knowledge or on information receiv¬ 
ed and believed to be true provided 
grounds for belief are stated. (1966) 68 
Bom LR 431 (440): ILR (1967) Bom 334 
(DB). 

(21) Verification of affidavits filed in 
writ proceedings should be modelled on 
the lines of O. 19 R. 3 though Civil P. C. 
does not apply to proceedings under \rti- 
cle 226 of Constitution. AIR 1967 Tripura 
25 (29): 1967 Cri LJ 1066. 

(22) To file a false affidavit for secur¬ 
ing admission of an appeal is a very seri¬ 
ous matter and court should not take a 
lenient view of such serious wrongs. AIR 
1963 Punj 185 (186): 1963 (1) Cri LJ 478: 
66 Pun LR 53. 

3. Scandalous and Irrelevant matter.—,'l) 
If an affidavit contains scandalous and 
irrelevant allegations, it may be ordered 
to be taken off the file or the particular 
passage may be expunged. AIR 1956 Mani¬ 
pur 4 (7) ** 1956 All LJ 198 (200) *• 
(1909) 4 Ind Cas 380 (381) (DB) (Cal) 


(1966) 33 Cut LT 423 (498): 9 Orissa JD 24 
(FB) AIR 1959 Mad 331 (333): (1959) 
1 Mad LJ 329 (FB). 

4. Affidavit by Government Officers. — 

(1) The verification of an affidavit filed 
bv a Government officer to prove thaf cer¬ 
tain order was validly made by the State 
Government should invariably be modell¬ 
ed on the lines of O. 19, R. 3. AIR 1952 
SC 317 (319): 1952 SCR 674: 1952 Cri LJ 
1269 ** AIR 1967 SC 295 (319): (1966) Supp 
SCR 311. 

Order 19, Rule 7 (AM) — Note 1 

(1) Affidavit supporting a petition under 
Article 226 of Constitution must be sworn 
by a person who can relate facts from his 
personal knowledge. AIR 1962 All 70 (71): 
(1961) 1 Lab LJ 686. 

Order 19, Rule 8 (All) — Note 1 

(1) Form No. 25 prescribed in Rules 
framed under Representation of the People 
Act prevails over O. 19, R. 8 as amend¬ 
ed by Allahabad High Court. AIR 1964 All 
86 (92) : ILR (1964) 1 All 299 (DB). 

(Reversed on another point in AIR 1964 
SC 1249.) 

Order 19, Rule 9 (AM) — Note 1 

(1) Form No. 25 prescribed in Rules 
framed under Representation of the Peo¬ 
ple Act (1951) prevails over Order 19, 
R. 3 as amended by Allahabad High Court. 
AIR 1964 All 86 (92): ILR (1964) 1 All 
299 (DB). (Reversed on another point in 
AIR 1964 SC 1249). 
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11A. Such identification may be by a person: 

(a) personally acquainted with the person to be identified, or 

(b) satisfied, from papers in that person's possession or otherwise, of his identity: 

Provided that in case (b) the person so identifying shall «i gn on the petition or 
a ffi d a vit a dec l ar ation in the following form, after there has been affixed to such declara¬ 
tion in his presence die thumb impression of the person so 


FORM 

I (name, address and description), declare that die person verifying 
making this affidavit) and alleging himself to be A. B. has satisfied me 
what means, e. g., from papers in his possession or otherwise) that he 


12... No verification of a petition and no affidavit purporting to have been made by 
a pardanashin woman who has not appeared unveiled before the person before whom 
the verification or affidavit was made, shall be used unless she has been identified in 
manner already specified and unless such petition, or affidavit be accompanied by an 
affidavit of identification of such woman m a d e at the time by the person who identified 

18. The person before whom any affidavit is about to be made shall, before the 
same is made ask the person proposing to make such affidavit if he has read the affidavit 
and understands the contents thereof, and if the person proposing to make such affidavit 
state that he has not read the affidavit or appears not to understand the contents thereof* 
or appears to be illiterate, the person before whom the affidavit is about to be made shall 
read and explain, or cause some other competent person to read and explain in his 
presence, the affidavit to the person proposing to make the same and when the person 
whon ? the affidavit is about to be made is thus satisfied that the person proposing 
to make such affidavit understands the contents thereof, the affidavit may be made. 

14. The person before whom an affidavit is made, shall certify at the foot of the 

affidavit the fact of the making of the affidavit before him and the time and place when 

and where it was made and shall for the purpose of identification mark and initial any 
exhibits referred to in the affidavit y 

15. If it be found necessary to correct any clerical error in any affidavit, such 
correction may be made in the presence of the person before whom the affidavit is about 

Lll'h u but DOt after - &e affid » vit “ “ade. Every correction so made 

shall be initialled by the person before whom the affidavit is made and shall he 

woX h fi— r « n0t ‘° render " ™ ible ° r " to “ad ’thr ori^l word o 
words, figure or figures, m respect of which _ . .7 




a aa 


JUDGMENT AND DECREE 
[See Section 33.] 

* ** a Judgment when pronounced.—The Court offer i , 

heard, shall pronounce judgment in open Court, either’at once or, as ^oon theT“ 


ORDER 20, RULE 1 — SYNOPSIS 

1. Chartered High Courts. 

2. “After the case has been heard.” 

3. “Shall ^pronounce Judgment in op 

Court. 

4. When Judgment may be pronounced. 

5. Holiday. 

0. “Or on some future day.” 

7. Notice to parties. 

8. Non-compliance with Roles 1 , 2 and 8, 


1. Chartered High Courts.— (l) This 

nile does not apply to Chartered High 
Courts m the exercise of their ordinary or 

£r“a7i 40 O 3 ri f4 n 03) (DB) 1 . * risdicli °"- 

2. “After the case has been heard .”—(11 

Commencing to write judgment before 

. e . v,den !r e fully, .held to be a grosl 
irregularity and judgment was set aside in 

T 2 TWh AIR A11 196 (196). G m 

( 2 ) Where, after arguments were Dartlv 

heard, a party died and the Court, wiS 
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after as may be practicable, on some future day; and when the judgment is to be 
pronounced on some future day, the Court shall fix a day for that purpose, of 
which due notice shall be given to the parties or their pleaders. 

[1882 and .1872, S. 198; 1859, S. 183.1 

^ -j. s** 

[a] Substituted by die Code of Civil Procedure (Amendment) Act^ 1956 (66 of 1050). 
S. 14(4) [1-1-105Z1. - 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

• T • I _ - - f Q — , >. 

Same as that of Madras. 

Kerala s Laccadive, Mini coy and Amindivt T«liJg 

Hule 1 shall be renumbered as sub-rule (1) thereof and the following Anil be insert¬ 
ed ,.as sub-rule (2), namely ^ , ; (t ., u . , 

“(2) The judgment may be pronounced by dictation to a shor thand wr i t e r fn 
open Court" [9-6-1959]; Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3. 


Order 20 Rule 1 — Note 2 (contd.) 

out bringing his legal representatives on 
record, pronounced judgment, it was held 
that the judgment was a nullity as the 
case had not been fully heard. AIR 1910 
Mad 685 (690) (DB). 

(3) It is not legal for. the Judge to ap¬ 
point assessors to appraise the value of 
the evidence in the case and base his judg¬ 
ment on that opinion. (1913) 21 Ind Gas 
427 (428) (All). 

(4) It is not legal for the judge to base 
the judgment upon the unrecorded state¬ 
ments made at the Bar. AIR 1921 Cal 658 
(558). 

(5) As a general rule it is the Judge who 
heard the evidence that should give the 
judgment. (1866) 4 Bom HCR (AG) 98 
(101, 102, 103) (SB) ** (1867) 7 Suth WR 
441 (441, 445) (DB). 

(6) Where hearing is completed the par¬ 
ties have no further rights or privileges in 
the matter and it is only for the conveni¬ 
ence of the Court that O. 20, R. 1 per¬ 
mits judgment to be delivered after an 
interval after the hearing is completed. 
There is no hiatus between reservation of 
judgment and pronouncing of it. AIR 1064 
SC 993 (995): (1964) 6 SCR 946. 

(7) Hearing of a suit comes lo end 
only when judgment is delivered or when 
the suit is posted for judgment where it 
is reserved. Hearing is not concluded 
when it is posted for arguments though 
recording of evidence is over. AIR 1966 
Andh Pra 295: (1966) 1 Andh WR 22. (AIR 
1954 Punj 207, Rel. on.) 

(8) Once the judgment Is delivered in 
open Court after the matter is heard in 
the presence of the parties, it becomes ef¬ 
fective and operative and the subsequent 
part of correcting and initialling or authen¬ 
ticating the same would be a matter ; of 
procedure. The order no sooner it is 
formally declared with the intention of 
making it the operative decision of the 
Court, becomes thus final and effective 
and it makes no difference whether it is 


signed, or initialled. AIR 1968 Gnj 289 
(292). (AIR 1966 All 221 (FB), DiSs. from.) 

(9) Once a party files an application fo* 
consideration Court can reject the appli- ✓ 
cation only after giving a hearing. AIR 
1964 Orissa 185 (186): 30 Cut LT 22. 

(10) Suit to set aside decree on ground 
of fraud — Issue involved one of mixed 
law and fact —• Finding on, cannot be 
given without giving opportunity to lead 
evidence. AIR 1959 Andh Pra 212 (214) 
s ILR (1958) Andh Pra 129 (DB). 

9. ‘‘Shall pronounce Judgment in open 
Court." — (1) Judgments should be pro¬ 
nounced in open Court. AIR 1923 Pat 
129 (130): 1 Pat 771 (DB) *• (1906) 30 
Bom 455 (456, 467) (DB). 

(2) The expression "open Court" refers 

to the place and manner of pronounce¬ 
ment of judgment. (1912) 13 Ind Cas 463 
(464) (DB) (Mad). v 

(3) Mere posting of a notice on notice- 
hoard announcing result of appeal is not 
a sufficient compliance with rule. AIR 1921 
Mad 690 (690, 691) (DB). 

(4) Tt is not necessary that the whole 
of the judgment should be read out by the 
Judge in open Court. (1926) 94 Ind Cas 
121 (121) (DB) (Nag).. 

(6) A judgment of the Full Bench is not 
rendered invalid by its pronouncement af 
a time when one of the Judges of the 
Bench was absent on other duty. AIR 
1925 Mad 58 (59) (DB). 

(6) Where a judgment was written and 
signed by the Judge who heard the case, 
but, at his request, was read out by his 
colleague a Judge presiding in another 
Court, it was held that such a procedure 
is not invalid and will in any case he 
only an irregularity which is cured by 
S. 99 of the Code. AIR 1919 Cal 799 (799) 
(DB). 

(7) Reading of Order 20, Rr. 1, 6, 7, Ss. 3 
(2), 2 (9) and 33 together shows that a "de¬ 
cree" comes into existence as soon as a 
judgment is pronounced. AIR 1962 Fal 
398 (399): 1962 BUR 434. 
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Madras and Pondicherry 

Substitute for Rule 1 die following: 

"(1) The Court, after the case has been heard, shall pronounce Judgment in 
open Court, either, at once or on some future day, of which due notice shall be 
given to the parties or their pleaders. 

(2) The judgment may be pronounced by dictation to a shorthand writer in 
open Court, where the presiding Judge has been specially empowered in that 
behalf by die High Court" [6-5-1980]; Act 26 of 1968, 3. 8 and Sch. Pt. EL 
Mysore r 

Renumber Rule 1 as Rule 1 (1) and add die following as sub-rule (2) :—- 

(2) The judgment may be pronounced by dictation to a shorthand writer 
in open Court, where die Presiding Judge has been specially empowered in that 
behalf by the High Court Where the Presiding Judge is not so empowered the 
judgment shall be reduced to writing before it is pronounced [30-3-1967]. 


Order 20 Rule 1 feontd.) « 

4. When Judgment may be pronounced. 

•— (1) The Court cannot pronounce its 
judgment before the date fixed for hear¬ 
ing. AIR 1954 Punj 207 (207, 208). 

(2) The Court has ample authority to 
direct successive trials of different issues, 
and to record interlocutory judgments 
thereon to be made the basis of the final 
judgment at the conclusion of the trial of 
the whole case. AIR 1924 Cal 467 (473) 
(DB). 

(3) There is no objection to a judge at 
the close of the hearing of a suit or ap¬ 
peal stating at once orally the judgment 
which he intends to record and deliver, 
and afterwards to pronounce in open 
Court his written judgment. (1869) 6 Mad 
HCR App 8 (8). 

[See however AIR 1960 Madh Pra 163 
(165); 1960 MPLJ 129 (DB).] 

5. Holiday. —(1) The delivery of a judg¬ 
ment or the doing of any judicial act on 
a holiday i s not illegal. (1912) 13 Ind Cas 
463 (463) (DB) (Mad) ** (1907) 29 All 
662 (563). 

(2) If a party is injuriously affected 

by a judicial act done on a holiday he will 
be entitled to have the proceedings set 
aside on that ground. (1887) 9 All 366 
(382) (DB) ** (1912) 13 Ind Cas 463 

(465) (DB) (Mad). 

(3) Civil Judge can dispose of matter 

pending before him during vacation when 
the parties agree to it, even if there Is a 
vacation judge to deal with matters during 
vacation period. (1968) 1 Mad LJ 195 

(197): 81 Mad LW 106. 

6. **Or on some future day/* — ( 1 ) The 
law pre-supposes a prompt and continu¬ 
ous trial and a judgment must be prono¬ 
unced as quickly as possible. (1912) 8 Nag 

LR 91 (92) ** (1908) 35 Cal 756 (761) 

(FB). 

(2) A judgment delivered after an Inter¬ 
val of seven months on an incomplete and 
imperfect record of evidence was held not 
to be a legal decision. (1912) 8 Nag LR 91 
(92). 

(3) Delay In disposal of cases — Sim¬ 
ple suit dragged on in Courts for more 

% 


than eleven years with a number of ad¬ 
journments, dismissal for default and res¬ 
toration, ex parte proceedings and setting 
them aside, appeals and revision •— De¬ 
lay deprecated. 1964 Kash LJ 121 (127). 

7. Notice to parties. — (1) Where a judg¬ 
ment is to be passed on a future day alter 
the case has been heard, it is necessary 
that the Court should fix a day for that 
purpose and due notice thereof should be 
given to the parties or their pleaders. AIR 
1917 Low Bur 90 (90). 

(2) Where particular dates for the de¬ 
livery of judgment are fixed in Court on 
the dates fixed, the parties ought to ap¬ 
pear on those dates and if they do so, 
they would have notice of the dates fixed 
for delivery of judgment. AIR 1956 Raj 113 
(118);, ILR (1956) 6 Raj 388. 

(3) Object of notice * in this rule Is 
to enable parties to conform to the adjec¬ 
tive law in respect of periods of limita¬ 
tion enacted or periods during which 
conditional payments are prescribed, as 
for instance, in matters of pre-emption 
or the making of final or preliminary de- 
crees. AIR 1933 Nag 12 (13): 28 Nag LR 
0 O 0 (DB). 


(4) The posting of a notice on the 
notice board is not a compliance with 
this rule.. AIR 1921 Mad 690 (690) (DB). 


oeuaing oi a notice to tbe pleader 
°f a party or to the party announcing 
result of a case, is not a compliance 

AIR 1927 Lah 839 (839) 
(DB). (Notice to pleader.) ** AIR 1925 
All 293 (294): 47 All 332 (DB). (Notice 
to party.) 


* * uv* V 


- ' --- — j-uoo uccn pru- 

nounced without previous notice to a 
party and, on a subsequent date, infor¬ 
mation as to the judgment is sent to the 
party or his pleader, the latter date must 
be taken to be the date of the delivery 
*1 1 ud *ment. AIR 1938 Lah 707 (7081 

277 19 m AU V 2761967 A " WR (HC 
J/7. (Reservation of order by R T A 

for pronouncement — Subsequent pro¬ 
nouncement without intimation to party 
-- Intimation to party after passing of 
order For purposes of computing limi- 
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[The Code of] Civil Procedure, 1908 


R. 2. Power to pronounce judgment written by Judge’s predecessor.—A 

Judge may pronounce a judgment written but not pronounced by his predecessor. 

[1882, S. 199; 1877, S. 200; 1859, S. 184.] 


Order 20 Rule 1 — Note 7 (contd.) 

tation for revision against order, same 
must be deemed to have been passed on 
date of intimation.) 

(7) It is not necessary that the par¬ 

ties should be present at the time of the 
delivery of the judgment and a suit can¬ 
not be dismissed on the ground that the 
parties were not present at the time of 
the delivery of the judgment. 1901 Pun 
Re No. 82, p. 267 (268) (1911) 11 

Ind Cas 842 (842) (Lah). 

(8) A Court is not bound to communi¬ 
cate the result of a case to the parties, 
AIR 1936 Lah 742 (743). 

* (9) Nothing on record to show that 
notice was not given to parties or their 
pleaders. It must be presumed that they 
did receive such notice. AIR 1920 Oudh 
42 (42): 22 Oudh Cas 379. 

(10) Whether the notice to a party 

was sufficient or not is a question of 
fact. AIR 1956 Raj 113 (119): ILR (1936) 
6 Raj 388. ' - 

(11) The provisions of this rule apply 
also to cases where a judgment is pro¬ 
nounced by a successor under the next 
rule. (1912) 17 Ind Cas 278 (279) (Mad). 

(12) Delay in filing appeal due to mis¬ 
take of Court in failing to give inti¬ 
mation of delivery of judgment as re¬ 
quired under law — Appeal within limi¬ 
tation from date of knowledge but 
beyond limitation from date of iudg- 
ment — There is no delay in filing ap¬ 
peal and no question of condonation 
arises. AIR 1964 All 228 (230). 

(13) If the Court fixes a day for the 
pronouncement of a judgment and the 
judgment is pronounced then period of 
limitation would commence from that 
day whether they were present or not. 
AIR 1965 Rai 82 (83): 1964 Raj LW 476 
(DB). 

8. Non-compliance with Rules 1, 2 and 

8 . — (1) A judgment not pronounced at 
all is not a valid judgment. AIR 1931 Cal 
164 (165) (DB). * 

(2) Non-compliance with Rules 1 to 3 

as to the manner in which it is to he 
pronounced, dated and signed is only an 
irregularity within Section 99 of the Code 
and does not afford a ground for llie 
reversal in appeal of the decree based 
on the judgment in the absence of ore- 
iudice. AIR 1956 Rai 113 (118): 1LR 

(1956) 6 Raj 388 ** AIR 1920 Cal 597 
(599): 46 Cal 978 (DB) ** AIR 1933 Nag 
12 (13): 28 Nag LR 308 (DB) ** AIR 
1964 Madh Pra 288 (292): 1964 MPLJ 

602 (DB). 

(3) A decree that follows a judgment 
Is valid until set aside on appeal. AIR 
1925 All 293 (295): 47 All 332 (DB). 


ORDER 20, RULE 2 

1. Role does not apply to Chartered 
High Courts. — See Order 49, Rule 3. 

2. “Written but not pronounced by his 
predecessor.” — (1) For applicability of 
this rule it is necessary that the pre¬ 
decessor must have written the judgment 
and also signed it. AIR 1920 Pat 578 
(581): 5 Pat L Jour 147 (DB) ** (1885) 
7 All 857 (859V (DB). 

[But see (1904) 31 Cal 1057 (1064) 

(DB).] 

(2) It is not necessary for the pre¬ 

decessor to have written the judgment 
at a time when he had still jurisdiction 
over the suit. AIR 1953 Orissa 298 (299) 
(DB) (1908) 35 Cal 756 (761) (FB) 

•• AIR 1936 Rang 147 (147) : 14 
Rang 136 (FB) ** AIR 1960 Madh Pra 18 
(19): 1959 MPLJ 942 (DB). (7 CPLR 18. 
Dissented.) 

[But see (1894) 7 CPLR 18 (19) •• 

AIR 1919 Lah 265 (269): 1919 Pun Re 
No. 80 (DB).] 

(3) A Judge who has ceased to be ^he 
Judge of the Court in which the suit 
was tried cannot pronounce a judgment 
therein, though it had been written by 
himself. AIR 1924 Rang 358 (359): 4 Upp 
Bur Rul 171. 

[But see AIR 1916 Lab 78 (78): 1916 
Pun Re No. 80.] 

(4) A Judge who merely pronounces a 
judgment under this rule does not accept 
the judgment as his own so as to reader 
him incompetent to hear an appeal 
against him judgment under Section 38 
of the Bengal, Agra and Assam Civil 
Courts Act, 1887. AIR 1953 Orissa 298 
(299) (DB). 

3. “May pronounce”. — (1) The rule is 

not mandatory and the successor is not 
bound in all cases to pronounce the judg¬ 
ment written by the predecessor, he may, 
if he sees reason to do so, refuse to 
pronounce that judgment and may deli¬ 
ver a judgment according to his »»wn 
view of the case. (1911) 33 All 236 (237) 
(DB) ** AIR 1936 Rang 147 (149): 14 

Rang 136 (FB). (If he is in doubt • as to 
correctness of judgment written by his 
predecessor he ought either to act in 
accordance with Order 18, Rule 15, or 
to ‘hear the case de novo.) 

[But see AIR 1959 Andh Pra 16’ (17): 
ILR (1958) Andh Pra 755 (DB) ** AIR 
1951 Orissa 313 (326) (DB). (Obiter — 

Das J.)] 

(2) The rule does not warrant the as¬ 
sumption that the succeeding Judge, who 
merely pronounces, in open Court, a 
judgment prepared by his predecessor, 
necessarily expresses himself as being in 
agreement with the view contained in 
that judgment; or that when he does 
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R. 3. Judgment to be signed.—The judgment shall be dated and signed by 
die Judge in open Court at the time of pronou n ci n g it, and, when once signed, 
shall not afterwards be altered or added to, save as provided by Section 152 or 


on review. 

[1882, S. 202; 1871. Ss. 201, 202 and 203; 1859, S. 18§.] 

HIGH COURT AMENDMENTS 


Andhra P rad es h 

Same as that of Madras. 

« • 4 V 

Bombay: Dadra and Nagar Havelia 

In Order XX. Rule 3, substitute a colon for the full stop appearing at the end of 
the rule and thereafter the following proviso :— 


Provided that where the judgment is pronounced by dictation to a shorthand 
writer in open Court, the transcript of the judgment so pronounced shall after 
making such corrections therein as may be necessary be signed by the Judge 
and shall bear the date of its pronouncement, and when the judgment is once 
so signed by the Judge it shall not afterwards be altered or added to save as 
provided by Section 152 or on review [1-11-1960], 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-65], 

Kerala: Laccadive, Minicoy and Amindivi Is l a n ds 

Same as that of Madras except that for the words “provided also that, where the 
Judge pronounces his judgment by dictation” the words “provided that where the judg- 
ment is. pronoun^ by dictation” are substituted [9-6-1959J; Act 37. of 1956, S« 60 and 

Reg. 8 of 1965, S. 8. 

Madras and Pondicherry 

Substitute the following for Rule 3: 

“3. The judgment shall bear the date on which it is pronounced and shall 
be signed by the Judge and, when once signed, shall not afterwards be altered 
or added to, save as provided by S. 152 or on review, provided also that where 


Order 20 Rule 2 — Note 3 (contd.) 
not pronounce that judgment and orders 
a retrial he necessarily expresses himself 
as being in doubt as to the correctness 
of that judgment. AIR 1951 Orissa 313 
(317) (DB). (Per Panigrahi J.) 

(3) Where a judgment is signed and 
dated by the predecessor himself and 
there is nothing to show that it was not 
pronounced by him, the successor cannot 
proceed to pronounce it for a second 
time. AIR 1920 Lah 288 (288). 

ORDER 20, RULE 3 — SYNOPSIS 

1. Rule does not apply to Chartered 
High Courts. 

% Applicability. 

!• “Shall not afterwards be altered or 
added to.” 

4. Non-compliance with Rules 1 to 1 

4 * O -* 

1. Rule does not apply to Chartered 
High Courts. — (1) This rule does not 
apply to Chartered High Courts in exer¬ 
cise of their ordinary or extraordinary 
original civil jurisdiction. AIR 1947 All 
211 (213): ILR (1947) All 180 (FB). 

[See O. 49, R. 3.] 

(2) The principle underlying the rule 
applies to Chartered High Courts. UR 
1956 Pat 209 (210): 35 Pat 254 (FB) ** 
AIR 1937 Cal 222 (224). (Consent decrea 


cannot be varied even by consent of par¬ 
ties: AIR 1916 Mad 604. Followed.) 

(3) The rule applies to Chartered High 
Courts in their appellate or revisional 
jurisdiction. AIR 1947 AU 211 (213): ILR 
(1947) All 180 (FB) ** AIR 1953 All 416 
(418, 419): ILR (1953) 1 All 632 (DB). 

2. AppUcahlUty. — (1) The rule ap¬ 
plies to appeals also. ILR (1956) 1 All 
408 (412). 

3- “Shall not afterwards be altered or 
added to.” — (1) The jurisdiction of the 
Court to reconsider its order continues 
so long as the order has not been per¬ 
fected under this rule. AIR 1956 Bhopal 
48 (48) ** AIR 1957 Punj 186 (189): ILR 
(1957) Punj 348. 

(2) Judgment which has been orally 
dictated in open Court can be com¬ 
pletely changed before it is signed and 
sealed provided notice is given to all 
parties concerned and they are heard 
before the change is made’ AIR 1966 All 
221 (222): 1965 All WR (HC) 668 (FB). 

[But see AIR 1968 Gui 289 (292). (AIR 
1966 All 221 (FB) Dissented.)] 

(3) Jurisdiction of Court to reconsider 
its order ceases once the judgment is 
signed, except as provided by S. 152 or 
on review. AIR 1953 All 416 (419): ILR 
(1953) 1 All 632 (DB) *• AIR 1942 Pat 
234 (235) (DB) ** AIR 1939 Cal 732 
(733). 
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[The Code of] Civil Procedure, 1008 


die Judge pronounces his judgment by dictation to a shorthand writer in open 
Court, the transcript of the judgment so pronounced «ha ll after such revision as 
may be deemed necessary, be signed by the Judge” £6-5-1030]; Act 26 of 1968a 
S. 3 and Schu, Pt 11 [w. e. f. 5-9-68]. 

Mysore = 1 

Delete Rule 3 and substitute the following :•—. 

_ •» » 

3. The judgment sh all bear the date on which it is pronounced and be 

signed by the Judge and when once signed shall not afterwards be altered or 

added to, save as provided by Section 152 of the Code or upon review, provided 

also that where the Judge pronounces his judgment by dictation to v a shorthand 

writer in open Court, the transcript of the judgment so pronounced shall, after 

such revision as may be deemed necessary, be signed by the Judge [30-3-1967]. 

Rajasthan 

In Order XX, the existing Rule 3 shall be renumbered as sub-rule (1) of that rule, 
and after sub-rule (1) as so renumbered, the following sub-rules shall be inserted:— 

fmf j « ^ 

“(2) Where the judgment is pronounced by dictation to a shorthand writer in open 
Court, the transcript of the judgment so pronounced shall, after such revision 
as may be deemed necessary, be signed by the Judge and shall bear the 
date of its pronouncement, 

(3) In cases where judgment is not written by the Judge in own hand, and dictated 
and taken down verbatim by another person, each page of the judgment shall 
be initialled by the Judge” [11-3-1965]/ 

Order 20 Rule 3 — Note 3 (eontd.) (10) Where a Judge pronounces a 

(4) Errors arising from accidental slip judgment but suspends the drawing up 
can be corrected subsequently not only of the decree till a succession certificate 

in decree drawn up by ministerial staff is produced by the plaintiff, he cannot, 

but even in judgment pronounced and on the plaintiff's failure to produce the 

signed by Court as provided in S. 152. certificate, cancel the judgment and deli- 

Civil P. C. AIR 1967 SC 1440 * (1443): ver a different one inconsistent with the 

(1967) 2 SCR 18. former. (1909) 31 All 163 (165) (DB). 


(5) After the judgment is signed Court 
cannot alter it, or add to it in any man¬ 
ner except as provided by this rule, and 
this even with the consent of the par¬ 
ties. (1900) 24 Mad 1 (10, 11, 13): 27 Ind 
App 197 (PC) ** AIR 1926 Mad 467 
(458, 459) (DB), 

(6) Where a statement appears in the 
judgment of a Court that a particular 
thing happened or did not happen be¬ 
fore it, ought not ordinarily to be per¬ 
mitted to be challenged by a party un¬ 
less both the parties to the litigation 
agree that the statement is wrong, or the 
Court itself admits that the statement is 
erroneous. The remedy of a party aggriev¬ 
ed is by way of review. AIR 1964 SG 377 
(380): (1904) 1 SCR 842. 

!7| After a decree has been appealed 
from and the appeal Court has made a 
final order in that appeal the lower 
Court ceases to have all jurisdiction over 
the matter. AIR 1959 Cal 163 (156) 1 

(1958) 62 Cal WN 881 (DB). 

(8) Court cannot add findings on issues 
omitted to be decided by judgment. 
(1902) 4 Bom LR 129 (132) (DB). 

(9) A successor cannot alter the judg¬ 
ment which had been pronounced by his 
predecessor on any point. (1889) 16 Cal 
749 (752): 16 Ind App 104 (PC) ** AIR 
1926 Pat 47 (47, 48): 3 Pat 664 (DB). 

I But see AIR 1918 Low Bur 7 (8)J 


(11) After a judgment is pronounced 
in favour of the plaintiff in a suit, the 
Court has no power to admit an appli¬ 
cation for scaling down the debt under 
the Madras Agriculturists' Relief Act and 
to direct that the decree in the suit 
should be for the amount so scaled 
down. AIR 1941 Mad 929 (932): ILR 
(1942) Mad 346 (FB). (AIR 1940 Mad 
478, Overruled.) 

(12) This rule does not bar the power 

of the High Court to alter under Sec¬ 
tion 161 a scheme framed by it under 
Section 92 on a proper cause being 
shown. AIR 1948 Bom 146 (148): ILR 

(1947) Bom 466 (DB). 

(13) A conditional order that the sale 

would be set aside if the decretal amount 
is paid within a certain date and that 
otherwise, the application would stand 
dismissed, is final in itself and no fur¬ 
ther reference to the Court is necessary 
for the purpose of implementing 
Hence, after such an order is passed, the 
Court has no jurisdiction to alter the 
order except on review. AIR 1939 6*1 

681 (581): ILR (1939) 1 Cal 468. 

(14) Application to set aside ex part® 
decree dismissed on merits — Court can¬ 
not set aside its order • under inberem 
powers. AIR 1960 All 338 (339) 1 »LH 
(1951) 2 All 121 (DB). 


pile Code of] Civil Procedure, 1908 
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R. 4. Judgments of Small Cause Courts.—(1) Judgments of a Court of Small 
Causes need not contain more than the points for determination and the decision 
thereon. 


Judgments of other Courts.—(2) Judgments of other Courts shall contain a 
concise statement of the case, the points for determination, the decision thereon, 
and the reasons for such decision. 

[1882, S. 203; 1877, Ss. 201, 202, 203; 1859, S. 185.] 


Order 20 Rule 3 — Note 3 (contd.) 

(15) Rejection of plaint for non-pay¬ 
ment of court-fee — It cannot be res. 
tored under Section 151 — Proper pro¬ 
cedure is to apply for review. AIR 1949 
Pat 366 (367). 

(16) Rate of interest fixed by decree 
cannot be enhanced by executing Court. 
AIR 1926 Bom 368 (368). 

(17) Unless authorised by Statute a 
Court or Judge has no inherent power to 
set aside or modify order once made 
merely because it is wrong. AIR 1957 All 
67 (69) (DB). 

(18) Decree for specific performance 
fixing time within which sale considera¬ 
tion is to be deposited — Since the fixa¬ 
tion of time does not in such cases par¬ 
take of the nature of a decree. Court's 
power to extend the time 1 ' is not affected 
by this rule. AIR 1958 All 488 (490, 491) a 
ILK (1957) 2 All 453 (DB). 

(19) Order 20, Rule 3 does not affect 
the power of the executing Court to re¬ 
cord and enforce a compromise. Order 20, 
Rule 3 read with Order 20, R. 11 shows 
that a direction for postponement of pay¬ 
ment of the decretal amount upon the 
term that the judgment-debtor should 
pay a reasonable rate of interest, is not 
an alteration of or addition to the de¬ 
cree. AIR 1068 SC 1087 (1088): (1068) 3 
SCR 158a 


(20) Appellate Court while remanding 
the case for fresh trial also allowing 
amendment of plaint on payment of costs 
within a certain date and ordering that 
the appeal shall stand dismissed on de¬ 
fault of such payment — Court must be 
held to have finally disposed of the mat¬ 
ter and hence could not interpret that as 
a result of default by non-payment of 
costs the appeal stood dismissed — Such 
order is possible only under Section 151 
or 152 or Review. 1966 All LJ 1108 (1109, 
1110 ). 

(21) Application under Section 398 
Companies Act (1956) — Interim Com¬ 
mittee of management appointed for cer¬ 
tain term of management. Court may 
issue instructions to such Committee ~ 
To issue directions and instructions to 
such Committee would not -amount to 
infringement of Order 20, Rule 3. AIR 
1964 All 75 (76): ILR (1963) 1 All 135 

(DB). 

(22) Conditional decree to be effec¬ 
ts on payment of deficit court-fee with¬ 
in specified period — Further extension 


of time allowed before expiry of first 
period — Order 20, Rule 3 did not apply 
to the case and the trial Judge had com¬ 
plete jurisdiction to extend the time. AIR 

1960 Assam 126 (128): ILR (1960) 12 

Assam 93. 

(23) The practice of Gujrat High 
Court is not to sign the judgments but 
only to put the initials thereon. In this 
respect Gujrat High Court follows. High 
Court Rules and orders of Bombay High 
Court. Thus a judgment or order be¬ 
comes operative no sooner it is pro¬ 
nounced in open Court. AIR 1968 Guj 
289 (293). 

(24) The effect of Order 20, Rule 3 
cannot be allowed to be taken away by 
the provisions of Section 148. Where 
however a decree fixing the time is not 
intended to be final and the Court still 
retains control over it an exception has 
to be made. AIR 1969 Orissa 7 (9): 34 
Cut LT 930. 

(25) In a proceeding under Section 19 
of Bihar Money Landers Act (3 of 1938) 
the Court must record its opinion if the 
money lender is guilty of fraud and un¬ 
fit to carry on money-lending during the 
suit itself and the latest in the final 
judgment. After the judgment is given 
Court cannot express its opinion. AIR 1967 
Pat 264 (265, 266): 1967 Cri LJ 1045: 1967 
BLJR 451. 

(26) When on alteration in period 
fixed for performance of any condition 
does not fall either under Section 152 or 
Order 47 extending time would amount 
to varying a decree which executing 
Court cannot do. AIR 1962 Raj 54 (55)- 

1961 Raj LW 382. 1 ' 




-■--- JiVUBVO JL IV Oft 

•—(1) The failure to date an order is no 
doubt an irregularity but it does not 
invalidate the order and does not pre- 

J®* 1 * l L having a legal operation 

from the date on which it is made, the 

flRBilT M e H°? OV r ed by other evidence. 
(1891) 1 Mad L Jour 478 (479) (DB). 

(2) An accidental omission to sirni an 

Lah r 763 |S|“ irregularity. AIR 1934 

(31 Judgment typed but not signed 
by the Judge — Death of Judge — It is 

P™ 1fia a M d R^> Ud ?I!l ent - AIR 1960 Madb 
Fra 163 (165): 1960 MPLJ 129 (DB). 

ORDER 20, RULE 4 — SYNOPSIS 

1- "hVM.* app,y *° 

*• Personal knowledge. 
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[The Code oQ Civil Procedure, 1906 
HIGH COURT AMENDMENT h 

Kerala: Laccadive, Minicoy and Amindivi Islands 

In Rule 4— 

(i) in sub-rule (1) for the marginal note the words “Judgments in suits tried 
as Small Causes” shall be substituted and for the words “Judgments of a Court 
of Small Causes” in the rule, the words “Judgments in suits tried as Small Causes’* 
shall be substituted. 

(ii) in sub-rule (2) for the marginal note the words “Judgments in other cases’* 
shall be substituted and for the words “Judgments of other Courts” in the rule, 
the words “Judgments in all other cases” shall be substituted [9-6-1959]; Act 37 
of 1956, S. 60 read with Reg. 8 of 1965, S. 6 

Order 20 Rule 4 — Synopsis (cont<LJ *♦ AIR 1969 Delhi 197 (198): (1969) 71 

3. Appreciation of evidence* Pun LR (D) 69. (Judgment of first Appel- 


4* Contents of Judgments. • 

6. Construction of Judgments. 

6. Judgments of Small Cause Courts. 

7. Other Judgments. 

1. Rule does not apply to chartered 
High Courts. — (1) This rule does not 
apply to Chartered High Courts in the 
exercise of their ordinary or extraordi¬ 
nary original civil jurisdiction: see O. 49. 
Rule 3. 

(2) Though in an ordinary case a 
Judge of a High Court in the exercise of 
ordinary or extraordinary original civil 
jurisdiction should give his reasons for 
his decision, the absence of reasons 
would not detract from the legal vali¬ 
dity of the decision. AIR 1927 Bom 113 
(115): 51 Bom 267 (DB). 

(3) The rule applies to Chartered High 
Courts in the exercise of their appellate 
jurisdiction. (1879) 2 Mad 67 (70): 6 lnd 
App 170 (PC) ** (1889) 11 All 460 (469, 
470): 16 lnd App 205 (PC). 

2. Personal knowledge. — (1) A Judge 

cannot import his own private knowledge 
or opinion into a case but must decide 
it on the evidence before him. AIR 1953 
Manipur 5 (6) •• AIR 1950 Him Pra 15 
(17) ** (1875) 3 lnd App 259 (286) (PC) 
*• (1866) 11 Moo lnd App 213 (221) 

(PC) »* AIR 1936 Mad 278 (280). 

(2) If the Judge intends to use his 
personal knowledge, he is bound to give 
evidence like any other witness. (1867) 7 
Suth WR 189 (189) (DB). 

(3) A judgment based upon such know¬ 
ledge without any reference to the evi¬ 
dence in the case is not one in accord¬ 
ance with law and is liable to be set 
aside. AIR 1923 Cal 311 (312) (DB). 

(4) The record made by the Court in 
its judgment or order regarding what 
happened before it cannot be assailed be¬ 
fore the appellate Court. AIR 1958 Ker 
307 (308): ILR (1957) Ker 859 (DB). 

3. Appreciation of evidence. — (1) It Is 
a fundamental principle that the deci¬ 
sion of a Court rests, not upon mere 
suspicion, or surmises or conjectures, but 
upon legal grounds established by legal 
testimony. AIR 1957 Pat 647 (649) (DB) 
•• AIR 1953 Puni 3 (15): ILR (1953) 
Punj 140 (DB) *• AIR 1932 PC 202 (207) 


i 


late Court must clearly suggest that the 
Court has applied its judicial mind to 
the appreciation of evidence.) 

[See (1968) 1 Mys LJ 193. (Lease 

in contravention of Section 29 — Mad¬ 
ras Aliyasanthana Act Written con¬ 
sent of majority of major members not 
secured — Lower Court not discussing 
adequately whether the lease was fox 
legal necessity or for benefit of family — 
Held, that since the finding of the Court 
was that there was no consent to exe¬ 
cute the lease, die omission to discuss the 
evidence could ’ not have any impact on 
the decree made by it.) 3 

(2) It is necessary that a judgment 
must not only be a record of right con¬ 
clusions, but should contain reasons 
lucidly expressed, unmistakably indicat¬ 
ing the grounds on which the order is 
rested. 1969 Ker LT 57: 1968 Ker LR 
653. 

[See AIR 1969 Andh Pra 294 (297).3 

(3) A judgment based on evidence of 

witnesses whom the opposite party had 
no opportunity to cross-examine cannot 
be sustained. (1868) 9 Suth WR 687 
(588) (DB). 

(4) A judgment based on evidence re¬ 

corded in a different suit, is not a judg¬ 
ment that can be maintained. AIR 1925 
Mad 230 (230) (DB). . . 

(5) An omission to make special men¬ 
tion of oral evidence, or to refer to 
every detail in evidence, does not war¬ 
rant a presumption that the evidence has 
not been adequately or reasonably con¬ 
sidered. AIR 1920 Cal 869 (870) (DB) 
AIR 1931 All 210 (210) (DB). 

(6) Where a Judge makes only • 
colourable pretence of considering the 
evidence without really having done so, 
the judgment cannot be accepted as a 
proper one. AIR 1951 Madh B 92 (94) 
AIR 1917 Pat 288 (289) (DB). 

(7) It is not the proper way of ap¬ 

preciating the evidence to approach it 
with prejudice and suspect everything 
and everybody. (1888) 15 Cal 684 (693 

697): 15 lnd App 81 (PC). 

(8) The mere fact that a witness k 
related to a party or supports the party 
does not necessarily make his evidence 
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interested or unreliable; nor does the 
rejection of a portion of his testimony 
vitiate the whole testimony on that 
ground alone. (1905) 32 Cal 84 (94, 95): 
31 Ind App 160 (PC) »* AIR 1967 Assam 
65 (56): ILR (1964) 16 Assam 23. 

(9) The fact that a witness had given 
evidence in other cases is not always a 
legitimate objection to his credibility 
though it may be a legitimate objection 
to a man's credit that he is a profes¬ 
sional witness. (1872) 18 Suth WR 285 
(285) (PC). 

(10) The testimony of a person who 
testifies that a certain conversation took 
place is of more value than that of one 
who says that it did not. (1841-46) 8 
Moo Ind App 347 (357) (PC). 

(11) When the oral testimony adduced 

in an action is directly conflicting and 
irreconcilable, the only safe guide for 
the Judge is that afforded by the con¬ 
duct of the parties and the contents of 
the documents produced. (1909) 31 All 

116 (127): 36 Ind App 9 (PC). 

(12) The maxim falsus in uno falsus 
in omnibus does not apply to conditions 
prevalent in India and it is only if a wit¬ 
ness is found to be wholly untrustworthy 
that no part of his evidence can be ac¬ 
cepted. AIR 1948 Oudh 88 (93): 22 Luck 
407 (DB). 

(13) If a document is admissible only 
against one of the defendants but there 
is other evidence available against all 
defendants a reference to the document 
in the judgment does not vitiate the 
iudgment as against the other defen¬ 
dants. AIR 1947 Mad 345 (346). 

(14) The method of dealing with the 
case or discussing the evidence on mere 
reliance upon notes of arguments sub¬ 
mitted by the lawyers of both sides 
is not in consonance with the law. AIR 
1954 Hyd 39 (40): ILR (1953) Hyd 637 
(DB). 

(15) The standard of assessment of 
the value of the evidence whether that 
of a reputedly respectable person or 
otherwise must be the same. (1949) 54 
Mys HCR 285 (293) (DB). 

(16) Where there has been no cross- 

examination on a point, evidence in exa¬ 
mination-in-chief must be accepted. 
(1966) 2 Andh WR 218 (221): (1966) 2 

Andh LT 280. 

(17) The statement by a witness, who' 
was brought to Court under arrest and 
was therefore an unwilling witness, can 
have little value. AIR 1960 Andh Pra 222 
(226): (1960) 1 Andh WR 340 (DB). 

(18) In land acquisition proceedings — 
Reference by appellate Court after con- 
clusion of arguments to documents 
which are not part of record is not per¬ 
missible — They should be admitted as 
fresh evidence and parties given oppor¬ 


tunity to rebut them. AIR 1969 SC 255 
(257): (1969) 1 SCJ 344. 

. (19) It is the duty of the trial Court 
to refer to the evidence in respect of the 
points at issue between the parties be¬ 
fore he arrives at his findings. AIR 1961 
Manipur 10 (11). 


4. Contents of judgments. — (1) It is 
the duty of the Court to adjudicate on 
a claim as brought. AIR 1947 Oudh 22 
(27): 21 Luck 222 (DB) ** (1911) 9 Ind 
Cas 673 (674): 1911 Pun Re No. 1 (DB). 

(2) The decision of a case cannot bo 
based on ground outside pleadings of 
parties and it is the case pleaded that 
has to be found. AIR 1553 SC 235 (240): 
1953 SCR 789 ** AIR 1958 Pat 571 
(574). (Decree against the pleadings of 
the parties cannot be sustained.) ** AIR 
1957 Madh Pra 138 (139) (DB). 

(3) A judgment is bad if it is based 
on a question neither raised in the writ¬ 
ten statement nor included in any issue. 
AIR 1954 SC 526 (545): ILR (1954) Trav- 
Co 867: 1955 SCR 520. (AIR 1952 Trav- 
Co 120: ILR (1952) Trav-Co 1031 (FB) f 
Reversed.) •• AIR 1958 Raj 269 (272): 
ILR (1958) 8 Raj 233 ** AIR 1953 Punj 
220 (221) (DB). 


(4) It is open to a Court to find that 
the case of a party lies somewhere be¬ 
tween the cases of both the parties. AIR 
1953 Trav-Co 560 (565) (DB). 

(5) It is the duty of the Courts to 
write their judgments without unneces¬ 
sary prolixity and repetition of pleadings 
AIR 1919 Mad 305 (307) (DB). 


(8) A judgment is unsatisfactory if if 
is a mere catalogue of documents with¬ 
out any consideration of their probative 
value. AIR 1917 Oudh 374 (374). 

(7) A judgment is bad if it simply re¬ 
peats the arguments of the counsel on 
both sjdes- AIR 1921 Lah 119 (120): 2 
l* an 271 (DB). 




should make remarks against the charac¬ 
ter of a person who is neither a party 
nor the witness in the proceedings be- 
fore them. AIR 1921 Bom 394 (395): 

45 Bom 1127 (DB). 1 

(9) Judge should not give findings on 
matters which are unnecessary for the 
disposal of suit. AIR 1945 All 54 (54): 
ILR (1945) All 3 (DB) ** (1885) 11 Cal 

(^MfV DB) ** AIR 1933 331 

(10) The statements or their findings 

S“212 e (SiImdbT 1 PreCiSC ' A1R 1917 


(11) When commenting on the conduct 
of parties and others. Judges should be 
very careful to use sober, restrained 
1-^age. AIR 1954 Trav-Co 10 (16) 

d2) A Court is bound to decide any 
question raised before it in accordance 
with what it considers to be the law 
and not according to Government’s inter¬ 
pretation of it. AIR 1943 Mad 555 (556). 


464 [O 20 R 4 N 5-6] 


[The Code of] Civil Procedure, 1008 


Order 20 Role 4 — Note 4 (contd.) 

(13) Unbalanced language is generally 

out of place in judicial adjudications, 

AIR 1958 SC 1012 (1016). 

(14) A Court is not entitled to put 
something into the judgment in regard 
to a witness’s statement if that state¬ 
ment does not contain what the judg¬ 
ment says it contains. AIR 1953 All 287 
(288). ’ 

(15) Per Gajendragadkar, Wanchoo and 
Das Gupta, JJ. : In dealing with consti¬ 
tutional questions Courts should be slow 
to embark upon an unnecessarily wide 
or general enquiry and should confine 
their decision as far as may be reason¬ 
ably practicable within the narrow limits 
of the controversy arising between the 
parties in the particular case. AIR 1961 
SC 232 (251): (1961) 1 SCR 809. 

(16) Where the validity of a law made 
by a competent legislature is challenged 
in a Court of Law that Court is bound 
to presume in favour of its validity. The 
Court will not itself restrict to the plead¬ 
ings of the State and it would be free 
to satisfy itself whether under any 
provision of the Constitution the law 
can be sustained. AIR 1961 SC 954 
(963): (1962) 1 SCR 44. 

(17) Court should not make obiter ob¬ 
servations on constitutional matters not 
directly raised before it for its decision. 

AIR 1964 SC 1573 (1581): (1964) 7 SCR 

1 . 

(18) Undignified observations even 
about Judges of subordinate Courts with¬ 
out the clearest evidence of impropriety 
are uncalled for in a judgment. When 
made against a colleague they are even 
more open to objection. AIR 1968 SC 
453 (456): (1968) 1 SCR 813. 

(19) Where in the judgment of the trial 
Court, statement of the facts of the case 
is concise to a degree but it is not ap¬ 
parent from the judgment as to what the 
points of determination were and there 
is no discussion whatsoever of any oral 
or documentary evidence, nor die con¬ 
clusions that the plaintiff’s suit shall 
stand decreed supported by any reason¬ 
ing whatsoever, the judgment does not 
fulfil the requirements of law; AIR 1959 
All 505 (508): 1959 All LJ 306 (DB). 

(20) A judgment which referred 
neither to the oral evidence nor discuss¬ 
ed the documentary evidence is perfunc¬ 
tory. (1960) 1 Andh WR 355 (357): 1960 
Andh LT 278. 

(21) In judgment where decision on 

constitutional problems is to be taken, 
attempt to summarize constitutional law 
should be avoided. AIR 1961 Cal 578 
(584) (SB). 

(22) The Court is not prevented from 
recording a finding which is deducible 
from the evidence on record but which 
is not consistent with the pleadings of 
either of the parties. AIR 1962 Mad 219 


(223): (1962) 1 Mad LJ 193. (AIR 1927 
Cal 498. Rel. on.) 

(23) It is a duty cast on subordinate 
Courts to record findings on all issues 
although it may appear that findings on 
certain issue would render findings on 
other issues unnecessary. (1967) 2 Mys 
LJ 210 (239): 11 Law Rep 645 (DB)., 

5. Construction of Judgments. — (1) 
As a gentral rule, where the language of 
a judgment is doubtful, the benefit of 
the doubt ought to go to the judgment- 
debtor. AIR 1921 Oudh 138 (138). 

(2) All parts of the judgment should 

be read together and construed as a 
whole. (1874) 22 Suth WR 202 (203) 

(DB) ** AIR 1969 Mad 1 (4): (1969) 1 
Mad LJ 1 (FB). 

(3) Where the previous part of the 
judgment cannot be reconciled with the 
conclusion ultimately drawn, the former 
should be rejected. (1873) 19 Suth WR 
104 (104. 105) (DB). 

(4) Where the intention expressed by 

the Judge in his judgment corresponds 
to his real intention then, in such a case 
the interpretation put by the Judge on 
his own judgment cannot be wholly 
without value. AIR 1954 J and K 23 (24) i 
11 J and K LR 119. ; 

(5) Findings in judicial proceedings 
could not be divested from the rest for 
the reasons given in the judgment. AIR 
1961 SC 1402 (1412): (1962) 1 SCR 383. 

(6) Decision based on weight of auth¬ 
ority and not on individual judgment of 
Judge is invalid as contrary to oath of 
office taken by Judge. AIR 1963 Guj 291 
(295): (1963) 4 Guj LR 1022. 

(7) Decision of Court is mere declara¬ 
tion of law as it exists and cannot be 
treated as statute imposing law for first 
time. 1965-31 Cut LT 91 (99). 


6. Judgments of Small Cause Courts. — 

(1) A judgment of Small Cause Court 
need not set out the reasons- for the 
decision. AIR 1945 Nag 192 (194, 195): 

ILR (1945) Nag 475 ** AIR 1918 Cal 252 
(253) (DB) *• (1907) 31 Bom 314 (318) 

(FB). X 

[But see AIR 1920 Mad 310 (310) 

AIR 1935 Pat 452 (452).] _ 

(2) As a matter of practice it is usual 
to give reasons except in unimportant 
cases.’ AIR 1945 Nag 192 (194, 195): ILR 
(1945) Nag 475. 

(3) Judgment must set out, the points 
for determination and the decision on 
each of those points. Madh BLJ 1954 
HCR 770 (771) ** AIR 1928 All 688 (688) 
** AIR 1933 Nag 272 (272): 30 Nag LR 
14 ** AIR 1925 Oudh 283 (284). 

(4) The judgment must be sufficiently 
Intelligible. AIR 1950 Lah 128 ( 129 ): Pak 
LR (1950) Lah 177 ** AIR 1959 Madh 
Pra 26 (27): 1958 MPLJ 253. 

(5) A judgment must indicate p 1 ® ar !j 
that the Judge has applied his mind to 
the case and that the decree or order is 
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according to law. AIR 1932 Oudhi 143 
(144): 7 Luck 526 ** AIR 1932 Cal 257 
(258) •• AIR 1937 Sind 243 (244) (DB) 
** AIR 1936 Mad 486 (487). 

(6) In cases involving difficult ques¬ 
tions of law or mixed questions of fact 
and law, the Judge should set out . so 
much of his reasoning as will make 
clear the road by which he has reached 
the conclusion. AIR 1945 Nag 192 (194, 
195): ILR (1945) Nag 475 ** AIR 1932 
Mad 336 (340, 343): 55 Mad 671 (DB). 

(7) The mere fact that the judgment 
of a Small Cause Court does not set out 
the points for determination is no ground 
for setting it aside, if otherwise the 
judgment is intelligible and the Judge 
has applied his mind to the case. AIR 
1917 Low Bur 34 (34). 

(8) The procedure of a Court em¬ 

powered under Section 18, C. P. Courts 
Act, is governed by Order 20, R. 4 (1). 
AIR 1945 Nag 192 (194): ILR (1945) 

Nag 475. 

(9) Judgment of Small Cause Courts 
need not discuss evidence of each wit¬ 
ness. AIR 1963 All 574 (578). 

(10) Judgment of a Small Cause Court 

must be intelligible and must ex facie 
convey that the Judge had applied his 
mind thereto. The judgment must be 
such a« to enable the superior Court 
exercising revisional powers to be satis¬ 
fied that it was in accordance with law. 
(1963) 1 Andh LT 218: (1963) 1 Andh 

WR 111 (113, 114). 

(11) Not fact of settlement but amount 
of rent in issue — Small Cause Judge 
commits error in holding that there was 
no settlement —■ Claim must be adjudi¬ 
cated as brought. AIR 1965 Madh Pra 
24 (26): 1965 MPLJ 102. 

(12) Disposal of an application for 

new trial with a brief order, “Heard. 
There is no question of law. Dismissed.'* 
is not a judgment in accordance with 
law. AIR 1963 Mad 87 (89): (1962) 2 

Mad LJ 443. 

(13) Judgment in Order 20, Rule 4 
means the same thing as judgment in 
Sec. 2(9) and must in all eventualities 
contain a statement by the Judge of Small 
Causes Court of the grounds on which 
decree or order was passed. AIR 1966 Punj 
227 (228): 1965 Cur LJ 884. 


7. Other Judgments. — ( 1 ) A judg¬ 
ment of a Court, other than a Small 
Cause Court should contain — (1) A 
concise statement of the case, (2) the 
points for determination. (3) the deci¬ 
sion thereon, and (4) the reasons foi 
such decision. AIR 1951 Hyd 69 (1) (69): 
J^R (i951) Hyd 215 (DB) ** AIR I960 
Magh Pra 163 (165): 1960 MPLJ 129 

[See AIR 1969 Mad 235 (247): (1969) 
* J 366 (DB). (Matrimonial causes 

^ Duty of Courts — They do not exist 

[VoL 3.1 3 A. M. 30 


for the sake of discipline, but • for the 
sake of deciding matters in controversy.)] 

(2) In writing judgments in appeal- 
able cases, the provisions of this rule 
should be strictly followed. AIR 1954 J 
and K 44 (44). 

(3) It is desirable that the trial Court 
should deal with reasonable fullness, with 
the facts as it finds them. AIR 1945 PC 
38 (41). 


(4) The judgment should state not 
merely the finding on the point raised 
but must also state what the evidence 
consists of, and how it proves the plain¬ 
tiff s or defendant’s case. AIR 1952 Trav- 
Co 560 (561) (DB) ** AIR 1950 Ass am 
79 (80) (DB). 


(5) A judgment unsupported by rea¬ 

sons cannot be accepted as legally bind¬ 
ing on parties. (1949) 8 J and K LR 157 
(161) ** (1884) 8 Bom 368 (371) (DB) 
* (1869) 12 Moo Ind App 495 (502) 

(PC) ** AIR 1938 Pat 69 (70) (DB) *• 
1963 Ker LT 362 (364). 1 1 

(6) In the case of findings of fact 
arrived at by the first appellate Court, 
giving of reasons for its conclusions is 
all the more necessary as the findings 
are bmdmg on the Court of second ap- 

peah AIR 1948 Oudh 27 (28): 22 Luck 

ooo. 


v-» — j — .n ticiccuve merely 

because specific issues were not framed, 
if all the points arising have in fact been 
feterramed (1911) 10 Ind Ca s 291 (291) 

(8) A judgment is not bad merely be¬ 
cause it does not fully state the reasons 
for its conclusion but states that it 
adopts the reasons given in a judgment 
m a previous suit between the same 
parties, the evidence being almost the 

(Mad) 1012) 16 Ind Cas 434 < 434 > (DB) 

(9) In a case where the Court has 

ha° d nir S H 0n i t0 believe that the plaintiff 
no * dlsclos # ed the truth in his plaint 
and evidence, the only course possible is 

756 dl (758) S hG SUU in l0t0 ‘ AIR 1949 Mad 

(10) Order 20, Rules 4 (2) and 5 are 

not necessarily to be strictly followed 
when there is absolutely no evidence on 
the^record. AIR 1957 All 107 (110) 

(11) Where challenge is only to the 
factum of adoption and not to its vali 
dity in law then the Court is not justi 

Sfty AIR^IqTo r e D i0n ° f leeal vali * 

MPLJ 693 1960 Madh Pra 46 < 49): 1959 
wfh 1 4 

°" , conslder ‘he objections taken to thl 

Ru^V^ruaetf 3 T a M d °r, °>° » 

/i q\ 39 Mys LJ 549 (555). 
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Order 20 Rule 4 — Note 7 (eontd.) 
partly allows it, it should record Its 
finding on his objections. AIR 1965 Pal 
r>6 (69). 

(14) A Court should not attempt to 
establish a title for a party against 
party’s own case. A party must succeed 
or fail on the strength or weakness a! 
his case. AIR I960 Manipur 16 (17). 

(15) Appellate Court reversing the find¬ 
ing of lower Court without going into 
entire material on record and without 
any discussion — Finding of appellate 
Court held perverse and not maintainable 
in law. 1963 BLJR 339 (341). 

(16) Appellate Court should not neces- 
sarilv deal with each and every reason 
given by trial Court. AIR 1965 Pat 205 
(208): 1964 BLJR 863 (DB) ** 1964 Raj 
LW 7 (10). 

(17) Recording finding of facts with¬ 
out any discussion of evidence is not a 
proper judgment of reversal. It must 
appear that lower appellate Court has 
considered reasonings of trial Court and 
has come to contrary findings. 1968 
BLJR 374 (377, 379): 1968 Pat UR 359. 

(18) Justice must not only be done, 
but it must also indubitably be seen to 
be done. The High Court can never 
countenance anything which may tend to 
create an impression in the mind of the 
suitors that Courts of justice in this 
country are inspired by any undisclosed 
collateral consideration and that they 
decide the citizens’ disputes in a manner 
which is not strictly judicial and im¬ 
partial. AIR 1960 Punj 621 (523) (DB). 

(19) A decision of a Court should not 
rest on conjecture, surmise or suspicion 
hut on legal grounds supported _by legal 
testimony. Failure to consider evidence in 
arriving at conclusion without consider¬ 
ing legal principles vitiates a seeming 
finding of fact. AIR 1968 Punj 399 (401)« 
1968 Cur U 453. 

(20) Judgment of affirmance — Sub¬ 
stantial compliance with Order 41, R. 31, 
essential. ILR (1963) 13 Raj 801 (806). 

(21) Provisions of O. 20 R. 4 (2) are 
applicable to proceedings under Punjab 
Land Revenue Act (17 of 1887) by virtue 
of S. 117 (2) (b). So any judgment under 
Act (17 of 1887) which does not contain 
a concise statement of the case, points 
for determination, decisions thereon with 
reasons for them, is bad. AIR 1968 Pun] 
341 (343): 1968 Punj U 102. 

(22) Variance between pleading and 
proof — Absence of issue on particular 
Question — Court cannot allow evidence 


or give a finding on it. AIR 1965 Madh 
Pra 275 (282): 1967 MPU 711 (DB). 

Order 20, Rule 6 

1. Rule does not apply to Char triad 
High Courts. — See O. 49, R. 3. 

2. Decision on each issue necessary*— 

(1) It is imperative upon the Court to 
pronounce its findings upon all such 
issues as may be necessary for the disposal 
of the suit. AIR 1951 Pepsu 138 (139): 
ILR (1952) Patiala 309 (DB) ** ('81) 4 
Mad 134 (136) (DB) ** AIR 1962 Manipur 
36 (39). (Party giving in writing that ha 
did not press tha issue — Finding need not 
be given.) 

[But see AIR 1959 Orissa 132 (140): 26 
Cut LT 119 (DB).] 

(2) There should be a finding on sach 

issue separately and not on all issues to. 
gether. (1912) 17 Ind Cas 881 (882) (DB) 
(Cal) ♦* AIR 1965 Ker/189 (194) : 1964 
Ker LT 497 (DB). * 

(3) In appealable cases, it is always da* 
sir able that the Court should as far as 
may be practicable, pronounce its opinion 
on all the important points which ha vs 
been raised in the case. AIR 1950 FC 140 
(142): 1949 FCR 667 •* AIR 1955 Hyd 268 
(269): ILR (1954) Hyd 637 (DB) •• AIR 
1922 PC 405 (408): 50 Cal 243: 50 Ind App 
247 ** (1966) 10 Moo Ind App 476 (488) 
(PC). (This is ordinarily expected where 
evidence has been allowed to be given on 
all issues.) ** (1964) 2 Andh WR 130. 
(1961) 1 An WR 250, Relied on.) ** AIR 
1963 Raj 100 (103, 104): 1963 Raj LW 
101 . 

(4) The concluding words of the rale 
do not preclude the Judge from giving his 
findings on all the issues, though some 
of them may be unnecessary for the deci¬ 
sion of the case. (1882) 4 Mad 134 (136) 
(DB) 1907 Pun Re No. 121, p. 550 (FB) 
•• (1905) 9 Cal WN 60 (67, 69) (DB). 

(5) Findings on issues unnecessary for 
decision should not form part of the 
Court's decree. (1903) 26 All 234 (236) 
(DB). 

(6) A finding In favour of a party need 
not include the whole of the claim of such 
party. AIR 1943 Nag 84 (84): ILR (1043) 
Nag 27. 

(7) When the plaintiff is wholly unable 
to proceed with the case, an order aim ply i 
dismissing the suit may be made. In such 
circumstances it would be a sheer formali¬ 
ty to write a judgment on every issue be¬ 
cause it will be a repetition of the same 
reason for every issue. AIR 1957 All 107 
(110) (DB). 

(8) Issue not arising out of pleadinga^— 
Should not be decided by Trial Judge. AIR 
1968 SO 634 (637]: (1968) 1 SCR 805. 
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R. 0, Contents of decree.—(1) The decree shall agree, with the judgment; 
it shall contain the number of the suit, the names and descriptions of the parties 

and particulars of the claim, and shall specify clearly the relief granted or other 
determination of the suit. 

(2) The decree shall also state the amount of costs incurred in the suit, and 

*>y whom or out of what property and in what proportions such costs are to be 
paid. 

(3) Hie Court may direct that the costs payable to one party by the other shall 

be set off against any sum which is admitted or found to be due from the former 
to the latter. 

£1882, S. 208; 1877, Cf. S. 257; 1859, S. 189; Cf. S. 206.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Haveli* 

. 1“ Order XX, Rule 6, for the existing sub-rule (1) and its marginal note, substitute 

following as sub-rule (1) and marginal note:— 


contents of decree.—(1) The decree shall agree with the judgment; it shall contain 
the date of presentation of the plaint, the number of the suit, the names and descrip- 
tions °f the parties, their registered addresses, and particulars of the claim, and shall 
specify clearly tho. relief granted or other determination of the suit." (1-11-1966.) 

^[a]See Act 35 of 1061, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965.) 


Order 90 Role ft — Note 2 (eontd.) 

(ti) Judgment and Decree — Decision 
on each issue necessary — Case set up on 
one issue not discussed and points covered 
by other issues not considered in the judg- 
ment — Judgment and decree should be 
set aside. AIR 1967 Ker 132 (133). 

(10) In ex parte cases, judgments are 
cryptic* evidence is barely referred to and 
hardly elaborate discussions are made. 
Merely from the fact of absence of ela¬ 
borate discussion, as in contested cases, it 
cannot be said that the Court did not ap^ 

» .J. Judicial mind and did not appre- 

7? e . ,ssue and evidence properly. AIR 
1964 Orissa 98 (100). 

(11) Where a Court framed four issues 
m a suit but issues 2 to 4 could arise 
only if decision on issue No. 1 was in 
favour of the plaintiff, and the Court 
". a X in K f °und on issue No. 1 against the 
plaintiff, did not give its finding on re- 

judgment is valid. 

Jgg, LR 39 < 41 > : ILR (1866) 1 

(12) An order which does not assign 
!Tr/ €a o S ° n * hereto is in utter disregard 

(555?' 20 ’ R ' 5 ‘ (1061) 39 M y» U M9 

ORDER 20, RULE ft—SYNOPSIS 

*• R «. C J 1 ®? 8 not «o Chartered 

High Courts.— See O. 49. R. 3. 

* Scope* 

ft. Form and contents of decree. 

4. Amendment of decree. See S. 152. 

ft. Construction of decree. See Notes 

on Section 47. 

ft. Provision for costs — Sub-rule ( 3 ). 


7. Decree not in accordance with judg¬ 
ment. 

ft* Set-off of costs towards sums admitt¬ 
ed or found due. 

*• R . l ?. e ^ do * a not a PP!y *» Chartered 
High Courts. — See O. 49, R. 3. 

2. Scope.—( 1 ) It is imperative that the 
decree should agree with the judgment. 

P £rv5° f ( . 5 £ ): 71 Ind App 65; ILR 

(1944) Nag 597: ILR (1944) Kar (PC) 185. 

•!?) Where tbm decree does not agree 
with the judgment, the Court has an in¬ 
herent power to amend it so as to bring 

A* D m V^«°2, formit y with th « judgment. 
AIR 1953 Trav-Co 220 (222): ILR (1953) 

?Z?Z Cc L (FB) •• 1955 Raj LW 560 
(562) * AIR 1954 J and K 23 (24)* 11 J 

* 10 ** AIR 1953 All 485 (486) •* 
A 1 R 1986 Onssa 225 (226): (1965) 7 Orissa 
JU 27b. 

* 3 l ^ here ^ decree does agree with 
the judgment, it cannot subsequently be 
altered or added to by the Court passing 
it, except under S. 152, or under O. 20, 

254 le (FB) AIR 1956 Pat 209 (210): 35 Pat 

. . _ or any part of a 

decree is passed by consent of parties, it 
should always so appear on the face of 
the decree when drawn up. AIR 1931 pr 
107 (109): 27 Nag LR 139 G 

LSee also 1955 Raj LW 560 (562).] 

(5) The decree must automatically fol¬ 
low pronouncement of judgment. Court 
$2 “° P° w « r «o direct that preparation of 
decree be stopped until payment of deficit 

M2 r (DBK A,R 1932 P *' 228 < 231 »” 11 Pat 
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Delhi and Himachal Pradesh 

Same as that of Punjab. See Act 26 of I960. Ss. 7 and 17 (31-10-1969) and 

1-5-1967). 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras (a). (9-6-1959) and Act 37. of 1956, S. 60 read with Reg. 8 
of 1905, S. 3. , . v 

Madras and Pondicherry - .1 

(a) In sub-rule (1) after the words “descriptions of the parties” insert the words 

“their addresses for service”. (6-5-1930.) 

(b) After sub-rule (2), the following be inserted as sub-rule (2A):—. 

“(2A) In all cases in which an element of champerty or maintenance is proved, 
the Court may provide in the final decree for costs on a special scale approximating 
to, the actual expenses reasonably incurred by the defendant.” 

(R.O.G. No. 3019 of 1920); Act 20 of 1968, S. S and Sch. Pt H (w.eX 5-9-1908). 

Mysore ■' V” 

Delete Rule 0 and substitute the following:— ' 

“6. (1) Hie decree shall agree with the judgment; it shall contain the number 

of tibe suit, names and descriptions of the parties, their respective addresses for ser- x 
vice as originally set out in their pleadings or where they have been subsequently 
changed in accordance with Rule 14 of Order VI of this Code such modified 
addresses, the particulars of the claim and shall specify clearly the relief granted 
or other determination of the suit. 


Order 20 Rule 6 — Note 2 (c«ntd.) 

(61 Where the copy of the decree which 
is filed with the appeal is not in accord¬ 
ance with O. 20, R. 6 and is not capable 
of execution as the appellant is not res¬ 
ponsible for the mistake he cannot be 
penalised for any fault of the Court and 
a proper and executable decree can be 
prepared by the appellate Court on decision 
of the appeal on merits, which would in¬ 
clude the decree of the trial Court as well. 
AIR 1957 Punj 238 (240) (DB). 

(7) A decree comes into existence as 
soon as judgment is pronounced. An exer 
cution filed shortly after judgment but be¬ 
fore preparation of a formal decree under 
O. 20 R. 6 is legal and valid. AIR 1962 
Pat 398 (399): 1962 BLJR 434. 

(8) Where decree is clear, executing 
Court cannot go behind it and alter it by 
looking into pleadings and judgment. 
These could be looked into only for inter¬ 
preting decree if it was vague. 1966 All 
WR (HC) 770 (771). 

3. Form and contents of decree. — 

(1) Decree drawn up in suits should con¬ 
tain all the particulars required by this 
rule. AIR 1917 All 281 (283): 39 All 13 
(DB) ** AIR 1957 Tripura 60 (51). 

(2) Decree should be in form prescrib¬ 
ed in Appendix D to Sch. I with such 
variations as the circumstances of each 
case may require. AIR 1949 East Punj 
400 (401). 

(3) A decree properly prepared should 
indicate against whom, and in favour of 
which of the parties, it has been made 
and should state the names of all the per^ 
sons against whom it has been passed and 


who will be affected thereby. AIR 1917 All 
281 (283): 39 All 13 (DB). 

(4) Death of plaintiff pending suit and 
and his minor son allowed to represent 
him •— Decree must describe new plain¬ 
tiff as “substituted plaintiff as representa¬ 
tive of his father, the deceased plaintiff,” 
and not as “the minor plaintiff.” (1891) 
18 Cal 111 (120): 17 And App 173 (PC). 

(5) In a suit against a legal representa¬ 
tive, decree should state that it is against 
defendant in that character. (1904) 27 Mad 
243 (248) (FB) ** (1887) 14 Cal 316 (320) 
(DB) (1884) 8 Bom 309 (310) (DB). 

(6) In a suit for declaration of title and 
recovery of possession two things have to 
be found, title and possession. If it is 
found that the plaintiffs have proved 
subsisting title, then they are entitled to 
a decree for recovery of possession to 
the extent of the area from which they 
have been dispossessed. No decree for 
demarcation of the whole plot of land 
belonging to the plaintiff can be granted 
in such a suit, particularly when it is 
not asked for. AIR 1950 Pat 306 (308). 

(7) The decree must be Quite distinct 
from the judgment. AIR 1949 East Punjab 
400 (401) ** AIR 1920 Lah 395 (396): 1 
Lah 223 (DB). 

(8) The decree must be self-contained 
and capable of execution without refer¬ 
ence to any other documents. AIR 1944 
Oudh 42 (43) •• (1882) 8 Cal 975 (979) 
(DB). 

(9) Court should not pass unexecutable 
decree while taking into account changes 
in the law that took place during the 
pendency of suit. AIR 1966 Cal 63 (67) 
(DB). 
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(2) Hie decree shall also state the amount of costs incurred in the suit and by 
whom or out of what property and in what proportions such costs are to be paid. 

(8) The Court may direct that the costs payable to one party by the other shall 
be set off against any sum which is admitted or found to be due from the former 
to Ae latter. ' 

(4) In all cases in which an element of champerty or maintenance is proved, 
the Court may provide in the final decree for costs on a special scale approximating 
to tiie actual expenses reasonably incurred by the defendant.” (30-3-1967.) 


Punjab, Haryana and Chandigarh 

After sub-rule (1) add the following:— 

“(1A) In addition to the particulars mentioned in clause (1), the decree shall 
contain the addresses of the plaintiff and the defendant as given in O. 7, R. 19 and 
O. 8, R. 11 or as subsequently altered under O. 7, R. 24 and O. 8, R. 12, respec¬ 
tively." (10-2-1937); Act 31 of 1966, Ss. 29 and 32 (1-11-1966). 


Order 20, Rule 0 — Note 3 (contd.) 

(10) A copy of judgment with schedule 
of costs appended thereto does not con¬ 
stitute a proper decree. (1871) 15 Suth 
WR 325 (327) (DB). 

(11) Order which itself directs decree to 
be drawn up cannot be treated as decree. 
AIR 1958 All 720 (728): ILR (1958) 1 All 
614 (DB). 

(12) In preparing a decree. Courts 
ought to clearly define and specify what 
their intentions are. AIR 1956 Pat 244 
(251) (DB) ** AIR 1914 Cal 784 (784) 
(DB) ** (1896) 18 All 344 (347) (DB). 

(13) The parties and their pleaders 
should see that decrees are properly drawn 
up. (1886) 8 All 492 (495) (DB) ** (’82) 
8 Cal 687 (689) (DB) ** AIR 1914 Bom 
23 ( 24): 38 Bom 331 (DB). 

[See however AIR 1928 Rang 215 (216). 
(Decree not properly drawn up — Party 
not responsible.)] 

(14) Courts in India cannot make a 
decree of non-suit. (1887) 9 All 690 (697) 
(DB). 

(15) In cases of orders passed under 
S. 47 of the Code no decree need be drawn 
up. (1902) 6 Cal WN 283 (284) (DB). 

(16) Court will not be deterred from 

making a decree by the mere fact that 
there is no specific provision for passing 
a decree in the particular case. (1908) 30 
All 290 (295, 296). (Dismissal of appeal 

under O. 41, R. 11 is a decree.) 

(17) In the case of appellate decrees, it 
will be always #cpedient expressly to em¬ 
body in a decree of affirmance so much 
of the decree below as it is intended to 
affirm, and thus avoid the necessity of 
reference to the superseded decree. (1872) 
14 Moo Ind App 465 (492) (PC). 

(18) The Code does not prescribe any 
particular form for drawing up of a decree 
for specific performance nor does it in¬ 
dicate the contents of such decree. All 
that such decree can properly contain is 
an adjudication to the effect that plain¬ 
tiff was entitled to the enforcement of 
contract entered into with him bv the de¬ 


fendant. AIR 1958 All 488 (490, 491): ILR 
(1957) 2 All 453 (DB). 

(19) A Court can mould its decree in 
order to suit events which have taken 
place after institution of suit. AIR 1964 
Manipur 1 (2). 


(20) Decree for specific performance of 
contract of sale — Proper form Is to 
direct specific performance of the contract 
between the vendor and the prior trans¬ 
feree and direct the subsequent transferee 
to join in the conveyance so as to pass on 
the title which resided in him to the prior 
transferee. AIR 1964 Pat 525 (526): ILR 
44 Pat 738 (DB). 

(21) Form No. 14 in Appendix D and 
Sch. I, C. P. Code, shows what a decree 
for injunction against private nuisance 
should be like: only restraining the defen¬ 
dant from doing an act so as to occasion 
a nuisance to the plaintiff. AIR 1968 Cal 
91 (99): 72 Cal WN 717. 


M lUV. ( 






Notes on Section 152. 

(1) The question whether there is a 
mistake in a decree as it stood is a mat¬ 
ter which cannot be gone into bv an ex¬ 
ecuting Court, but only by the Court which 
passed the decree even though the execut¬ 
ing Court and the Court that passed the 

AT« re< L?o P £ en to be one an d the same. 
AIR 1963 Tripura 55 (56). 


(2) When a decree a s drawn does not 
correctly express the intention of the 
Court, the Court has an inherent power to 
amend the decree so as to express its 

?LR° —*Cui 19 5 6 56! 32 CU ‘ LT 733 ,740,: 


6. Construction of decree. — See 

on Section 47. 


Notes 


I1\ J.-",-. - ouu-ruie 121. 

— (1) Ordinarily ludgment does not set 

forth actual amount of costs awarded in 
suit. (1900) 24 Mad 25 (26) (DB) 

.. J 2) , Th f dccree state specifically 

the actual amount of costs, and by whom 

and in what proportions they are to he 
paid; and no costs can be recovered un¬ 
less they arc so mentioned. \TR l <)40 
East Punj 400 (401) ** AIR 1 Q 44 
42 (43) - AIR 1933 Pat 135 (138 ?39K 
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R. 7. Date of decree.—The decree shall bear date : die day dh Which the 
judgment was pronounced, and, when die Judge has satisfied hims elf that the 

decree has been drawn up in accordance with the judgment; he shall' sign the 
decree. , _ J . - 

tl882, S. 205; 1827, Ss. 204, 205, 206; 1859, S. 189J J 

HIGH COURT AMENDMENTS 

Bombay: Didra and Nagar Haveli* 

lu Order XX, Rule 7, substitute a colon for the full stop appearing at the end of 
the rule and add thereafter the following proviso:-— 

“Provided that in proceedings taken in the Bombay City Civil Court die decree 
shall bear date the day on which the judgment was pronounced and it shall be en¬ 
grossed in the office of the Registrar and bo signed by him and sealed with the seal 
of the Court” (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1063, S. 3 (1-7-1965). ' 


Order 20, Rule 6 — Note 6 (contd.) 

(3) Mere specification of costs alone 
without any allotment of responsibility 
is not a sufficient compliance with rule. 
(1871) 15 Suth WR 4 (5) (DB). 

(4) Suit against a minor — If Court 

considers that guardian should be per¬ 
sonally ordered to pay costs, it should be 
so stated in decree or order. (1874) 21 

Suth WR 298 (298) (DB). 

(5) The usual practice is that unless 
the judgment awards separate costs to 
several defendants in a suit, the decree, 
should not award separate costs to them. 
AIR 1935 Pat 41 (41). 

7. Decree not In accordance with Judg¬ 
ment. — (1) Where judgment awards 
costs without specifying actual amount, 
costs must be calculated according to 
law. (1904) 7 Oudh Cas 43 (45) (DB). 

(2) Where assessment of costs is not 
according to law decree can be amended. 
AIR 1932 All 337 (340): 54 All 490 (DB). 

(3) Where decree awards costs in a 
case in which judgment is silent the de¬ 
cree to that extent is at variance with 
judgment and can be amended under 
S. 152 or under Court’s inherent powers. 
(1894) 4 Mad L Jour 280 (281). 

(4) As to whether interest which is 
inadvertently omitted in decree, though 
mentioned in judgment, can be awarded 
in execution, see the following case: AIR 
1930 Cal 349 (350) (DB). 

(5) If a decree is in conformity with 
the judgment, the Court has no power to 
order its amendment, but if it is not in 
harmony with the judgment, the Court 
has no alternation but to rectify the 
mistake which has been committed. AIR 
1959 Pun j 88 (89): 60 Pun LR 185. 

8. Set-off of costs towards sums ad¬ 
mitted or found due. — (1) Where in a 
suit by A against B a decree is passed 
against B for payment of a certain sum 
of money to A, but A is ordered to pay 
the costs of B, B can set off the amount 
of costs against the amount payable by 
him to A. AIR 1914 Oudh 416 (417) (DB)** 
(1893) 17 Bom 32 (34) (DB) ** (1912) 34 
All 596 (597) (DB). 


(2) Costs made payable under diffe¬ 
rent orders in same suit, may be set off 
against each other. (1883) 9 Cal 797 (801, 
802): 10 Ind App 113 (PC). 

(3) A set-off cannot be allowed for 
sums of money which one party might 
get from the other on the latter s apply¬ 
ing for delivery of possession. (1907) 11 
Cal WN 64. 

ORDER 20, RULE 7 — SYNOPSIS 

Rule does not apply to Chartered 
High Courts. 

2. Date of the decree. 

1 Registration Act, Section 77. 

4. Limitation. 

1. Role does not apply to Chartered 
High Courts. — (1) This rule does not 
apply to Chartered High Courts in the 
exercise of their ordinary or extraordi¬ 
nary original civil jurisdiction. See O. 49. 
Rule 3. 

(2) Even in cases of decrees passed on 
the Original Side of the High Court, the 
practice is to make the decree bear the 
same date as the judgment. (1913) 21 

Ind Cas 545 (545) (Mad). 

2. Date of the decree. — (1) The date 

of decree must correspond to the date on 
which judgment is pronounced, no mat¬ 
ter what the date of the signing of the 
decree may happen to be. AIR 1954 Hvd 
104 (108): ILR (1954) Hyd 12 (DB) ** 

(1881) 7 Cal 547 (551): 8 Ind App 159 

(PC) ** (1886) 13 Cal 104 (106) (FB) ** 
(1890) 12 All 461 (468) (FB) ** AIR 
1968 Guj 189 (192): 8 Guj LR 1043 ** 

AIR 1960 Madh Pra 108 (109): 1958 

MPLJ 679. (AIR 1933 CWl 239 and AIR 
1938 Pat 149 and AIR 1957 All 114. Dis¬ 
sented.) 

(2) The decree, though drawn up 

afterwards, relates back to and operates 
from the date of the judgment. (1890) 
17 Cal 347 (357): 16 Ind App 195 (PC) 
** AIR 1942 Oudh 139 (141) ** (1905) 

32 Cal 483 (491) (DB) ** AIR 1968 Andb 
Pra 138 (140) ** AIR 1960 Cal 85 (86): 
ILR (1960) 2 Cal 511. 

(3) Where one of the plaintiffs dies 
subsequent to the date of delivery of. 
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To Role 7, the following proviso shall bo added, namely:— 

“Provided that the decrees of the High Court may be signed by the officer em¬ 
powered in that behalf.” (9-6-1959); Act 37 of 1956, S.-0O read with Reg. 8 of 
1965, S. ft. '‘ '• 

HIGH COURT AMENDMENT 


Rule 7A 
Allahabad 


Add the following new Rule 7A:— 

“7A. A Court, other than a Court subordinate to the District Court exercising 
insolvency jurisdiction, passing an order under Section 47 or Section 144 of the 
Code of Civil Procedure or one against which an appeal is allowed by Section 104 
or Rule 1 of Order 43, or an order in any case, against which an appeal is allowed 
by law, shall draw up a formal order embodying its adjudication and the memo¬ 
randum of costs incurred by the parties." 


Order 20 Rule 7 — Note 2 (contd.) 

judgment but before the decree is actu¬ 
ally drawn up, this fact does not affect 
the validity of the decree. (1902) 6 Cal 
WN 196 (196) (DB). 

(4) Where a Court gives a judgment 
but refuses or is unable to give a de¬ 
cree, till a condition is performed and 
draws up a decree after the performance 
of the condition, it must be ' held that 
the judgment given is only a provisional 
one which does not become operative 
until the decree is prepared, and that 
the latter date is the date of the judg¬ 
ment as well as of the decree. AIR 1916 
Sind 2 (3): 9 Sind LR 171 (DB). 

(5) Order 20, Rule 7, Civil P. C.. does 
not applv to a case where a preliminary 
and final decree is contemplated. The 
order for the preparation of a final de¬ 
cree is not a judgment. AIR 1957 All 114 
015, 116): 1LR (1956) 1 All 563 (DB). 

( 6 ) Court’s failure to draw up decree 

— Duty of party to remind Court. AIR 

1M1 SC 832 (836): (1961) 2 SCR 918. 

(7) Decree becomes effective from the 
moment the judgment is pronounced — 
Signing of decree is purely consequential 
administrative function. AIR 1966 Guj 
281 (283): (1965) 6 Guj LR 498. 

( 8 ) Filing of execution after pro¬ 
nouncement of judgment but before pre¬ 
paration of formal decree is legal. AIR 
1962 Pat 398 (399): 1962 BLJR 434. 

(9) Date of the decree is the one that 
the decree bears and not anv other — 
Decree passed after the Displaced Per¬ 
sons (Debts Adjustment) Act (1951) Act 

— Decree not executable beyond six 
years. ILR (1967) 2 Punj 408 (415) (DB). 

( 10 ) Date of decree — Decree amended 

— Amendment relates back to the date 
of decree which is date on which the 
judgment is pronounced. AIR 1969 Ker 
183 (185): 1968 Ker LT 969. 

(11) Decree incorporating orders of 
High Court for costs of defendant to be 
drawn up by Registrar but signed by 
Deputy Registrar — Decree notified but 
no objection that decree was not drawn 
up by Registrar taken — Held decree 


was in order. AIR 1969 Orissa 134 (136): 
34 Cut LT 1305. 

(12) Passing of decree follows as a 
matter of course as soon as a judgment 
is pronounced. AIR 1969 Guj 152 (155). 

1 Registration Act, Section 77 . — ( 1 ) 

For purposes of Section 77, Registration 
Act the period of 30 days is to be 
reckoned not from the time when the 
judgment is pronounced, but from the 
time when the decree is actually drawn 
up and signed. AIR 1915 Mad 865 (866): 
38 Mad 291 (DB). 


4. Limitation. — ( 1 ) Period of 90 days 
mentioned in Articles 4 and 5, Sch. I, 
Court-fees Act, is to be counted from the 
date of the decree which under this rule, 
is the date of judgment. AIR 1955 Raj 
165 (166): 1955 Cri L Jour 1392: ILR 
(1954) 4 Raj 818 (DB). 


i I * 


AAA UAC 


a V 


dated wrongly — Execution application in 
time from wrong date but barred from 
correct date — Held, execution is in time 
and act of Court should not prejudice a 
party. AIR 1933 Cal 239 (240). 

(3) Where an order fixing mesne pro- 
tits directs that a formal decree would 
be drawn up on payment of the neces¬ 
sary court-fee and a formal decree is 
drawn up after the expiry of limitation 
for appeal when the court-fee was paid, 
the date of the formal decree would still 
be the date of the prior order and an 
appeal against the formal decree would 
SJL by limitation. AIR 1963 Bom 

Co-operative Societies Act 

(1926). Sections 54, 59 (1) (a) _ Award 

under Section 54 - Certificate under Sec 
tion 59 (1) (a) — Execution — Limita¬ 

tion runs from date of certificate and 

LR r!;r,52,f [ DBl. ,W ’ ni ' (,962) 3 Gui 

(5) Per Tare. J. (In final order): The 
principle of Order 20, Rule 7. Civil P C 
equally applies to an order and the start, 
mg point of limitation for execution of 
the order would be the date of its nro- 
nouncemont. AIR 1961 Madh Pra' 223 

/ p c \ p p 1 w. \ (7 C a 1 347 

( * ^ ) 1 ltd. OQ,J 
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®- 8 * Procedure where Judge has vacated , office sitting decree^— 
Where a Judge has vacated office after pronouncing judgment but 
without signing the decree, a decree drawn up in accordance with such judgment 
may be signed by his successor or, if the Court has ceased to exist, by the [fudge 
of any Court to which such Court was subordinate. 


R. 9. Decree for recovery of immoveable property.—Where the , subject- 
matter of the suit is immoveable property, the decree shall contain a description 
® property sufficient to identify the same, and where such property can be 

i entmed by boundaries or by numbers in a record of settlement or survey, the 
decree shall specify such boundaries or n um bers. 

_[1882 and 1877, S. 207; 1859, S. 190.] 


Order 20 Rule 7 — Note 4 (could.) 

( 6 ) If the decree is amended or cor¬ 
rected in respect of unsubstantial mat¬ 
ters a party may not Ret a right of ap¬ 
peal against such unsubstantial amend* 
ments or corrections. But if it is sub¬ 
stantially amended, the right of appeal 
would be from the date of such substan¬ 
tial amendment. Or, at any rate, if a 
party files an appeal against the amend¬ 
ed decree, he can invoke Section 5 of 
the Limitation Act; and if his attack is 
against the amendment itself, the Court 

time **is favour. AIR 
196 8 Madh Pra 220 (223): 1968 Jab LJ 
633. 

(7) In absence of any express definition 

to contrary Order 20, Rule 7 would, 
govern the meaning of expression “date 
of decree" in Article 123, Limitation Act 
(1963). . AIR 1968 Orissa 207 (208): 34 

Cut LT 472. 

( 8 ) While considering whether appeal 
was filed within time, for exclusion of 
time spent for obtaining copies, time 
taken by Court for preparation of de¬ 
cree before filing application for copy 
cannot be excluded. Order 20, Rule 7 is 
of no effect after 1-1-1964 when Limita¬ 
tion Act (1963) came into force. AIR 
1967 Madh Pra 127 (128). (1955 Nag LJ 
286 (FB), held bad law in view off Limi¬ 
tation Act (1963).) 


(4) Where the Chief Justice and a 
puisne Judge of a High Court heard an 
appeal, but they ceased to be Judges of 
the High Court at the time of signing the 
decree, it was held that there was 
nothing wrong in the succeeding Chief 
Justice signing the decree on their be¬ 
half. AIR 1952 Trav-Co 60 (61) (DB). 

(5) Officer of Court vacating office 
after pronouncement of judgment — De¬ 
cree drawn up in accordance with the 
judgment •— Successor in office can sign 
decree. 1965 BLJR 628: ILR 44 Pat 742 
(DB). 

ORDER 20, RULE 9 

9. Scope. — (1) In suits relating To 
immovable property the decree should 
contain a description of the property 
sufficient to identify the same otherwise, 
the decree may in many cases become 
impossible of execution by reason of the 
indefiniteness of the property dealt with 
by it. AIR 1950 Pat 306 (308, 309) •• 
(1878) 4 Cal 69 (72) (DB) (1884) 6 

All 30 (33) (DB). 

(2) If there is a discrepancy between 
two descriptions the leading description 
should be accepted. AIR 1944 Pat 264 
(255, 256): 23 Pat 145 (DB). 

(3) Omission to comply with the strict 
letter of the rule does not render the 
decree invalid. (1881) 6 Bom 208 (213) ** 
1905 Pun Re No. 74, p. 237 (238). 


ORDER 20, RULE 8 

1. Scope and applicability. — (1) This 
rule does not apply to Chartered High 
Courts in the exercise of their ordinary 
or extraordinary original civil jurisdic¬ 
tion: See Order 49, Rule 3, Clause (5). 

(2) Where the decree was imperfect, 
and the Judge who pronounced it had 
left the district and it was impossible to 
draw up a decree from the judgment, if 
was held that there was no alternative 
but to order a new trial. (1873) 19 Sutb 
WR 267 (268) (DB). 

(3) Where a judgment is written by 

one Judge and is pronounced bv his suc¬ 
cessor who signs the decree, the decree 
should be regarded as passed by the pre¬ 
decessor within Section 38 (2) of the 

Bengal, Agra and Assam Civil Courts Act. 
AIR 1951 Orissa 313 (326) (DB). 




(4) The Court can ascertain the sub¬ 
ject upon which the decree operates, 
from the acts and conduct of the parties. 
(1892) 19 Cal 312 (321, 322): 19 Ind App 
60 (PC) ** AIR 1914 Cal 775 (775) (DB). 

2. Decree for possession of land. —- 

(1) A decree for possession of a village 
passes with it the village account books 
and other documents relating to the 
management of the village. (1887) 11 

Bom 48 5 (487) (DB). 

(2) Decree for possession of village 

will pass with it any buildings or other 
constructions erected thereon. (1882) 8 

Cal 582 (590, 591) (DB). 

(3) Where the defendant is not a tres¬ 
passer and is entitled under law to re¬ 
move the building, a decree for posses¬ 
sion will not pass with it the buildings 
constructed thereon. (1866) 6 Suth WR 


me Code of] (Ml Firoccdon, 1006 
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B. 10. Decree for del iv er y of moveable prope rty. —•'Where die suit is for 
moveable property, and the decree is for die delivery of such property, the decree 
shall also state the amount of money to be paid as an alternative if delivery cannot 
be had. ♦ * i 


[1882 and 1872, S. 208; 1859, S. 191.1 


; % 


Order 00, Bide 9 

228 (229) (FB) 
(217) (DB). 


Note 2 (eontd.1 
(1904) 27 Mad 211 


(4) Misdescription for Insufficient des¬ 
cription of property in decree — Boun¬ 
daries not given — Executing Court 
hold enquiry tq ascertain subject-matter 
of decree. 1961 Raj LW 128 (131). 

(5) Where under a decree defendant 

was required to quit altogether from the 
house the decree could not be said to 
be incapable of execution on the ground 
of uncertainty as to the portion from 
which the defendant was sought to be 
ejected. AIR 1959 Madh Pra 384 (385) a 

1959 MPLJ 1000. 

(6) Where a judgment-debtor ia con¬ 
testing suit for properties mentioned in 
decree and putting forth claim for re¬ 
imbursement of money spent for their 
i mpro vements he cannot say that pro¬ 
perty is not identifiable under Order 20, 
Rule 9. 1961 Raj LW 128 (131). 

ORDER 20. RULE 10 

1. Scope. — ( 1 ) A person entitled to 
the delivery of moveable property from 
another is not bound to sue for the deli¬ 
very of the property itself; he may sue 
for the value thereof. AIR 1924 Nag 176 
(178). 

(2) In a suit for delivery of movable 
property the decree need not always be 
for the delivery of the property in the 
first instance. The Court may in proper 
cases, decree only the value of the pro¬ 
perty as damages. 1880 Pun Re No. 81, 
p. 189 (191) (DB). 

(3) Where the defendant is not in pos¬ 

session of the property claimed, the 
Court need not decree delivery thereof 
but may pass a decree for the value of 
such property. AIR 1916 Mad 314 (3171a 
39 Mad 1 (FB). 1 


(7) The judgment-debtor cannot claim 

any option of either surrendering the 
property or paying the money decreed. 
AIR 1961 Trav-Co 176 (177): 1950 Trav- 
Co LR 604 (DB) •* (1903) 13 Mad L 

Jour 444 (444) (DB). 

(8) The words “moveable property* 
mean specific moveable property such as 
is referred to in Articles 48 and 49 of 
the Limitation Act. AIR 1954 Trav-Co 
473 (478): ILR (1954) Trav-Co 627 (FB) 
** (1899) 22 Mad 478 (481) (DB). 

(9) A suit for recovery of a certain 
quantity of grain is not one for specific 
moveable property. AIR 1954 Trav-Co 473 
(478): ILR (1954) Trav-Co 627 (FB) ** 
AIR 1924 Nag 176 (178). 

(10) No decree can be passed under 
this rule for delivery of property against 
several defendants jointly, unless there is 
a combination among them; if it i s found 
that any one of them took possession of 
the property, the decree should be made 
against him only, and to the extent of 
the property taken by him. (1909) 1 Ind 
Cas 205 (206, 207) (DB) (Cal). 

(11) A decree-holder is entitled to ap¬ 
ply for simultaneous execution of a de¬ 
cree passed in terms of this rule by one 
of the modes of execution specified in 
Order 21, Rule 31. AIR 1953 Cal 717 
(718) (DB). 

(12) See also Order 21, Rule 31 and 
Notes thereon. 

(13) Where under the decree the plain¬ 
tiff was entitled to get two ‘Ras’ bullocks 
or their price HS Rs. 800 giving of an 
alternate remedy did not give the decree- 
holder any option of refusing to take 
Uie delivery of the property and of insist¬ 
ing upon the money portion of the de- 

? r f e k,£ IR 1959 Mys 164 (165): 36 Mys 

LJ 916. 


(4) Where the Court considers it pro. 
per to direct a restoration of property, 
the decree should also state the amount 
of money to be paid as an alternative if 
delivery cannot be had. AIR 1940 CaJ 
337 (343): ILR (1940) 1 Cal 372 (DB). 

(5) The rule is » no doubt mandatory! 
but the failure to state the amount of 
money to be paid in the alternative does 

re P der th ® decree unexecutable, for 
it is still possible for the executing Court 
■° the compensation and recover it 
for the decree-holder under Order 21. 

Rule 31 (2). AIR 1953 JVindh Pra 20 (20, 
^1 ) • 

. f6) The Court cannot issue a commis¬ 
sion to ascertain the value of the pro- 

(mo) t'cJVll (DB ). 337 ,343); ILR 


(14) Decree fixing time for delivery of 
movable property — In default decree- 
holder entitled to a decree for certain 
sum — Decree not under Order 20, R 10 
TT Order 21, Rule 31 not applicable — 
Decree-holder not bound to exhaust his 
remedy for recovery of property before 
Proceeding to recover the money. AIR 
1961 Raj 241 (242): 1961 Raj LW 330. 

(15) Suit for ejectment of tenant — 
Compromise order directing tenant to 
purchase demised land on which he had 
binlt a house — Assignment by tenant 
of his rights in house together with his 
rights under compromise order — Assig- 
11!^ *i e impleaded as party defendant 

LJ d 488° rder 22 ’ RU,e 10 ‘ (1962) 2 Mad 

/ 1 ?*'^>, AlllOIm, ° f moncy to be paid/’ — 

U) I he money to be paid a s an alter- 
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R. 11. Decree may direct payment by instalments.—(1) Where and in so 
far as a decree is for the payment of money, the Court may for any sufficient 
reason at the time of passing die decree order that payment of foe amount decreed 
shall be postponed or shall be made by instalments, with or without interest, not¬ 
withstanding anything contained in foe contract under which the money is payable. 

(2) Order, after decree, for payment by Instalments.—After the pass¬ 
ing of any such decree, foe Court may, on foe application of the 
judgment-debtor and with foe consent of foe decree-holder, order that pay¬ 
ment of the amount decreed shall be postponed or shall be made by instalments 
on such terms as to foe payment of interest, foe attachment of foe property of foe 
judgment-debtor, or the taking of security from him, or otherwise* as it thfnlre fit. 

L1882 and 1877, S. 210; 1859, S. 194.] ; f 


Order 20, Role 10 — Note 2 (contd.) 

native is the value of the property 
together with damages for the time the 
plaintiff has been kept out of it. (1871) 

16 Suth WR 240 (243. 244) (DB). 

(2) The value of the property is to 
be assessed according to the rate pre- 
vailing at the time when the suit is 
instituted. AIR 1951 All 413 (414) (DB) 
*• AIR 1945 Pesh 5 (5) (DB). 

(3) Where a decree is passed in terms 
of an award ordering delivery of move- 
able property, and a part of such pro¬ 
perty is lost subseciuently before delivery, 
the decree cannot be modified by the 
Court by inserting in it an order to pay 
the value of 'the property so lost. (1893) 

17 Bom 657 <661). 

(4) If there is a dispute as to the pro¬ 
perty claimed the Court must, of course, 
determine it before passing the decree; 
it cannot leave the matter to be settled 
ia execution. (1875) 7 NWPHCR 75 (77) 
(DR). 

ORDER 20, RULE 11 — SYNOPSIS 

1. Scope. 

2. Decree must be for the payment of 

money. 

3. “The Court". 

4. Postponement of payment. 

5. Order for payment by Ins tains eat*. 

6. Sufficient reason. 

7. ‘‘Notwithstanding anything contain¬ 

ed in the contract under which the 

money is payable.** 

8. “With or without Interest." 

9. Order for instalments after decree 

— Sub-rule (2). 

10. Taking of security. 

11. Appeal. 

1. Scope. — (1) After the passing of 
decree Court can pass an order under 
sub-rule (2) only if the decree-holder 
gives his consent thereto. AIR 1956 Pat 
209 (210): 35 Pat 254 (FB) ** (1948) 52 
Cal WN 440 (441) ** AIR 1926 Bom 250 
(251): 50 Bom 262 (DB). 

(2) The rule does not apply to de¬ 
crees for recovery of money by sale of 
property, as in the case of mortgage de¬ 


crees. AIR 1956 Kutch 15 (16) ** AIR 

1948 Pat 18 (25): 26 Pat 231 (DB) •• 
(1879) 2 All 320 (322) (DB) (1881) 5 
Bom 604 (608) (DB). 

tSee however AIR 1949 Nag 174 (175, 
176): ILR (1949) Nag 182 (FB). (Final 
decree for sale under Order 34, Rule 5 
— Payment by instalments can be order¬ 
ed under Section 11, C. P. and Berar 
Money-Lenders Act. 1942 Nag L Jour 
150 and AIR 1948 Nag 180: ILR (1947) 

Nag 470, Overruled.) •• (1913) 20 Ind 

Cas 8 (10) (DB) (Lah).] 

(3) Independently of this rule, a de¬ 
cree may, in a suit on a mortgage or for 
partition, be passed on a compromise be* 
tween the parties, providing for a pay¬ 
ment by instalments and for sale of the 
mortgaged property in default. AIR 1916 
All 331 (331).(Partition.) 

[See (1907) 34 Cal 886 (890, 891) 

(DB) ** AIR 1925 Bom 509 (509) (DB).J 

(4) The provisions of the U. P. Agri¬ 

culturists* Relief Act (XXVII of 1934) 
relating to instalment decrees do not 
derogate from the provisions of this rule 
and the Court can pass an instalment 
decree under this rule even where such 

decree would not be permissible under 
the provisions of the Agriculturists* Relief 
Act. AIR 1940 Oudh 196 (196): 15 Luck 
456 ** AIR 1938 All 52 (52). 

(5) This rule is not in any way con¬ 

trolled by the provisions of the Imperial 
Bank of India Act which limit the 
powers of the Bank in the matter of 
advancing loans on longer terms than 
six months. AIR 1933 Nag 330 (331, 

332) (DB). 

(6) Even in case of decrees based on 
award the Court has power under thi» 
rule to order payment* by instalments ai 
the time of passing decree on application 
by the defendant. AIR 1957 Cal 21 (22) 
(DB). 

(7) Where a joint and several decree 
is passed against the defendants the 
Court has no discretion left in it to 
direct that the plaintiff should exhaust 
his remedies as against some defendants 
and to proceed against the other defen¬ 
dant last. Order 20, Rule 11, Civil P. C 
does not provide such a course. (1960) 1 
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S«me as that of Madras. 

“ •' r ' ' -*• i •: « 

Madhya Pradesh 

-„j ln c ! ub ' rul8 (2) for , tho , word * "* nd "i* content of the decree-holder” the words 
ana after notice to the decree-holder” shall be substituted. (16-9-1960.) 

Madras and Pondicherry 

Substitute the following for Rule 11:— 

7 1 (1) V 2 lere and “ ‘° far a decreo *» for payment of money, the Court 

r'° any sufficient reason at the time of passing the decree order that payment of 
the amount decreed shall be postponed or shall be made by instalments with or 

moneyis^yab’le nQtWithitandin * anything contained in the contract under which 

., (2) , A®* 5 1 ® Passing of any Such decree, the Court may, on the application of 

- judgment-debtoi and after notice to the decree-holder, order the payment of 

ffie amom't decreed shall be postponed or shall be made by instalments on such 

deTtor or ffie' * ttachment of the property of the judgmeot- 

, “ 8 of ^“nty from him. or otherwise as it think, fit." 

(R.O.C. No. 2191 of 1926): Act 26 of 1968, S. 3 and Sch. Pt II. 

Orisea 

m * n *ub-ni]o (2) for the words "and with 
«nd after notice to the decree-holder". (7 


°* tho dec ^e-holder". substitute 

-5-1H54), 


?'der ™ Rnle 11 — Note 1 (contd.) 

Andh WR 397 (399): 1960 Andh LT 335 
lUo). 

(8) Decrees merely postponing payment 
amount decreed for six months —■ 
Article 175, Limitation Act has no appli¬ 
cation. (1968) 34 Cut LT 1347. . 

2. Decree most be for the payment of 
Money. (1) A decree for money need 
not necessarily be one which has been 
passed in what are called "money suits." 

P .K Wer to direct payment by 
instalments the amount decreed in other 

suits as well, such as decrees in suits 

° f renU AIR 1056 Aimer 6 » 

«i 2) c Pe ™” al decree under Order 34, 
Rule 6 of the Court is only a decree foi 
the payment of money. (1911) li ind 
Cas 736 (736) (DB) (Cal). d 

** “ The <*“*•" — fD It is the Court 
which passed the decree that can act 
under this rule. AIR 1943 Nag 340 (344)- 
ILR (1944) Nag 1 (FB) ** AIR 191S 

aV*t? 1174 40 Mad 233 (FB) ** 

AIR 1932 All 273 (282): 54 All 573 (FB) 
See also Notes on S. 48. 9 

Postponement of payment. — (n a 

judgment-debtor who has enjoyed the 
benefit of the arrangement for delay in 

bY , Vir,Ue ° f an order Passed 
under this rule cannot subsequently resile 

y , ° m «^P ch «rrangement. (1912) 13 Ind 
Cas 204 (205) (DB) (Mad). d 

^.i^l Order 20, Rule 11 enables Court 
passing decree to order postponement of 
payment of decretal amount on such 

thi^kl fu t0 pavment interest as it 

thinks fit on an application bv judgment 

debtor and with consent of decree holder. 


AIR 1968 SC 1087 (1089): (19681 3 SFK 
158. (AIR 1961 AH 1 (FB), Oyer’JJ 

_ _{ 3 V M cre largeness of the amount can- 

b . 6 avalid consideration foi 

fhp h R I 1 ? 1 ® to the defendant to pay 
the decretal amount. AIR 1964 C,ui om 

(259): (1964) 5 Guj LR 369 (DB) 

(4) Each sub-rule of Order 20. Rule II 
empowers a Court to postpone payment 
°ki decretal amount or to make it pay. 
able by instalments and provide P foi 
award of interest from the date of the 

u ord l r * Section 34 cannot be 
invoked when Court acts under O 20 

LR e 307 (DB 1 ). 1967 GUj 276 ,277): 8 G “i 

<?l£. m £3Si 

™/v.“ d - eC E r x e ecu n t ?‘n l0 p e^ io e „ IeCU fl!^ 

within 3 years from such date is nni 
ba^ed by limitation. AIR 1965 Pat 273 

_fn°« d *T„ toT payment by Instalments. 

Decree for maintenance hv n «v 

<I88 d 7r , S R A„ P ra iaSM - 
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Order 20 Rule 11 — Note 5 (contd.) 

(3) Execution by arrest of judgment- 
debtor — Power of Court to direct pay¬ 
ment of decretal amount in instalments 
doubtful. AIR 1964 Ker 264 (265): 1962 
Ker LJ 1397 (DB). 

(4) Order of executing Court directing 
payment of decretal amount in instal¬ 
ments, is not subsequent order. AIR 1963 
Punj 363 (365): 65 Pun LR 362 (DB). 

6. Sufficient reason. — (1) The discre¬ 
tion, under this rule, to order payment of 
decree amount in instalments should be 
exercised in a judicial and not in an 
arbitrary manner. AIR 1955 Ajmer 57 

(1) (57) ** AIR 1954 Hyd 96 (96): ILR 
(1953) Hyd 749 (DB) *» AIR 1933 Nag 
330 (331) (DB). 

(2) Where instalments are prayed for 
by debtor. Court should see that the 
facts relating to the means and circum¬ 
stances of debtor as also of creditor are 
brought before Court. AIR 1955 Aimer 57 
(1) (57) ** AIR 1949 Cal 427 (429): ILR 
(1945) 1 Cal 474 (DB). 

(3) The onus is on defendant to show 

that he is entitled to the indulgence 
under this rule. AIR 1936 Lab 51 (55) 

(DB) ** AIR 1935 Cal 559 (560). 

(4) A debtor making default in pay¬ 
ments of instalments as provided by the 
bond executed by him is not entitled to 
a provision for payment of the decretal 
amount by instalments, more so when 
there is no evidence to show that he is 
unable to pay the amount. AIR 1937 Lah 
16 (17) (DB). 

(5) Court should not pass a decree 
the effect of which is to stay execution 
unconditionally. AIR 1925 Mad 908 (909) 
(DB). 

(6) Court should not make the instal¬ 

ments extend over a long period without 
guaranteeing satisfaction or making any 
provision for' the payment of interest. 
AIR 1933 All 90 (90): 54 All 539 ** 

(1878) 2 All 129 (132) (DB) ** AIR 1935 
Cal 559 (560). 

(7) Mere fact that defendant is un¬ 
able to p_ay or is hard pressed or em¬ 
barrassed, is no ground for passing 
order under this rule. AIR 1949 Cal 427 
(429): ILR (1945) 1 Cal 474 (DB) ** AIR 
1925 Mad 908 (909) (DB) ** AIR 1933 
Nag 330 (331) (DB). 

(8) Mere fact that defendant’s estate 
is under management of Court of Wards 
is no ground for ordering instalments. 
AIR 1923 Lah 256 (256) (DB). 

W 

(9) Merely because defendant is ex¬ 
pecting to get a cross decree against 
plaintiff in a pending litigation which 
would enable him to claim a set-off, is 
not a sufficient reason to enable the 
Court to order payment by instalments 
or to postpone payment. AIR 1926 Lah 
604 (605): 7 Lah 393 (DB). 


(10) Where rate of interest is exorbi¬ 
tant or unconscionable decree for instal¬ 
ments can be passed. (1907) 31 Bom 348 
(353). 

(11) Where the decree for Immediate 
payment will deprive defendant of his 
means of livelihood, a decree for instal¬ 
ments can be properly passed. AIR 1926 
Rang 33 (33). 

(12) Conduct of defendant and his 
ability to pay is a relevant consideration 
for refusal to grant instalments. 1957 Jab 
LJ 972 (974, 975) (DB). 

(13) Apart from the Money Lenders 
Act, there is nothing wrong in principle 
if the Court on grounds of equity and 
convenience grants instalments. 1961 
MPLJ 249 (252): 1961 Jab LJ 269 (DB). 

(14) Acceptance of overdue instalments 

amounts to waiver. AIR 1961 Madh Pra 
29 (30): 1960 Jab. LJ 1083 »* AIR 1962 
Punj 293 (298): 64 Punj LR 203. (AIR 
1928 Lah 378 and AIR 1939 Pat 433 
(FB), Rel on.) ** (1951) 4 Sau LR 71 

(73). 

(15) Jurisdiction of executing Court to 
extend date of payment of first instal¬ 
ment — Petition filed within week of 
date fixed for payment of first instal¬ 
ment — Information about date reach¬ 
ing judgment-debtors on previous day •— 
Rejection of petition is not correct. AIR 
1966 Pat 266 (267): 1966 BUR 320. 

(16) The expression "sufficient reason” 
postulates that the Court would take in¬ 
to consideration the amount of the de¬ 
cretal dues and the circumstances of the 
judgment-debtor. The burden would al¬ 
ways be on the judgment-debtor to plead 
and prove that his circumstances are 
such that he cannot pay up the decretal 
dues immediately or without instalments. 
(1968) 34 Cut LT 1347. 

7. "Notwithstanding anything contain¬ 
ed In the contract under which 
money Is payable.” — (1) These words 
only make a reference to a prior con¬ 
tract between the parties settling the 
whole payment to be paid in one lump 
sum and it does not follow from these 
wofds that the decrees, the payment of 
which can be directed by instalments are 
only those passed in what are cal lea 
"money suits.” AIR 1956 Ajmer 69 (70). 

8. "With or without Interest.” — (1) 

The granting or refusal of interest and 
the rate at which it is to be granted on 
the instalments ordered to be paid, are 
in the discretion of the Court. (1879) 3 
Bom 202 (203) (DB). 

(2) Where a decree allows interest, to 
disallow it in passing an order under 
this rule would be without jurisdiction. 
AIR 1933 Rang 323 (325) (DB). 

9. Order for instalments after deer** 

— Sub-rule (2).— (1) Non-opposition by 

decree-holder after notice to him 
amount to consent within this b" 
(1884) 7 Mad 152 (154, 155) (DB). 
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Order 20 Rule 11 — Note 0 (c°ntd.) 

(2) Sub-rule (2) as amended by the 
Nagpur High Court empowers the Court 
to order instalments despite the protest 
of the decree-holder. AIR 1946 Nag 313 
(315): ILR (1946) Nag 752. 

(3) An order for postponement or for 
instalments under this sub-rule can be 
made even when an appeal is pending 
from the decree. AIR 1927 Mad 416 (419, 
420) (DB). 

(4) The rule does not direct the de¬ 
cree to be amended by virtue of such 
order. AIR 1917 Mad 188 (188) (DB). 

(5) An order under sub-rule (2) 
amounts to a variation of the decree. 
AIR 1943 Nag 340 (344): ILR (1944) Nag 

1 (FB) ** AIR 1932 All 273 (280): 

54 All 573 (FB). 

[But see (’78) 2 Cal L Rep 143 (148).] 

(6) An order under sub-rule (2) can¬ 
not be made by a Court executing the 
decree. AIR 1956 Pat 209 (210): 35 Pat 
254 (FB) ** AIR 1951 Pepsu 86 (2) (87): 

2 Pepsu LR 366 « (1963) 1 Mys LJ 339 
(340). 

[See AIR 1956 Kutch 15 (16) •• AIR 
1955 Ajmer 24 (24).] 

[But see (1924) AIR 1924 Bom 118 
(119) (DB).] 

(7) Where default is committed in 

payment of instalments ordered to be 
paid Court cannot grant relief against 
forfeiture. AIR 1949 Bom 97 (99) (FB): 

ILR (1948) Bom 654 (FB). (AIR 1922 
Bom 170: 46 Bom 463 and AIR 1926 Bom 
81, Overruled; AIR 1925 Bom 404, Im¬ 
pliedly Overruled.) ** 37 Mys LJ 696 
(697): ILR (1959) M Vs 299 ** AIR 1961 
Punj 439 (441): ILR (1962) 1 Punj 8 
(DB). 

(8) The fact that an instalment decree 
has been passed under sub-rule (1) does 
not preclude the Court from passing a 
further and different kind of instalment 
decree coupled with a hypothecation of 
property under sub-rule (2L The sub- 
rule applies whether the original decree 
was for a lump sum or for instalments. 
(1939) 18 Pat 719 (721) (DB). 

(9) Power under sub-rule (2) cannot 
be exercised by Court after its decree 
has merged in decrees of superior Courts. 
AIR 1956 Ajmer 56 (56). 

(10) Where parties agree after decree 

that decretal amount should be paid by 
instalments and Court, accepting the 
compromise, passes an order striking off 
executing proceedings. Court must be 
deemed to have passed an order under 
this sub-rule. AIR 1923 Lah 381 (382) 

(DB) ** (1885) 11 Cal 143 (145) (DB) •• 
(1884) 6 All 16 (17) (DB). 

(11) Unless recognized by Court in 
some form, the arrangement between 
parties for payment of decree by instal¬ 
ments will not by itself amount to a 
direction by the Court under this rule 
and cannot be enforced in execution. 


(1887) 14 Cal 348 (350) (DB) ** (1881) 

3 All 585 (588, 589) (FB). (Cannot be 
enforced.) 

(12) Where the Court has recognized 

the compromise between the parties for 
payments by instalments it cannot, on 
default of payment in any of the instal¬ 
ments, refuse to execute the decree and 
drive the plaintiff to a separate suit. AIR 
1933 Lah 758 (759) ** AIR 1937 Cal 236 
(237) (DB). (Decree-holder can enforce 

terms by execution.) 

(13) Sales Tax Authority issuing re¬ 

covery certificate to Collector — Assessee 
coming to arrangement with Collector 
and agreeing to pay amount of tax in 
instalments — Order 20 Rule 11 (2), 

Civil P. C. also would not apply to such 
case. (1965) 16 STC 701 (All). 

(14) Order 20, Rule 11 (2). Civil P. C. 

does not lay down that'before the judg¬ 
ment-debtor is permitted to pay in instal¬ 
ments the consent of the decree-holder 
should be obtained. The provisions of 
Section 12 of the Hyderabad Money 
Lenders Act are in pari materia with 
those of Order 20, Rule 11 (2). Civil P. 
C. (1959) 2 Andh WR 115 (116): 1959 

Andh LT 866. 

(15) Award directing payment by cer¬ 
tain time — Decree of Court directing 
payment of awarded amount by monthly 
instalments — Decree amounts to sub¬ 
stitution of award — Not warranted by 
Section 15, Arbitration Act. AIR 1962 
Bom 40 (41): 63 Bom LR 655. 

10. Taking of security. — (1) The 

security that may be taken under sub¬ 
rule (2) for due performance of decree 
can be enforced in execution and O. 34, 
Rule 14 is no bar thereto. AIR 1926 Mad 
194 (197, 200) (DB) ** AIR 1925 

Bom 509 (510) (DB). 

(2) Where by an order under sub- 

rule (2), the judgment-debtor was to exe¬ 
cute a mortgage to the decree-holder, the 
subsequent adjudication of the judgment 
debtor as an insolvent cannot affect the 
rights of the decree-holder to have the 
mortgage executed in his favour. AIR 
1925 Rang 189 (190, 191): 2 Rang 673 

(DB). 

(3) Decree obtained by creditor against 

debtor and surety directing creditor to 
first exhaust remedies against debtor — 
Direction held not justified under O. 20. 
Rule 11 (1) or Section 151, Civil P. C 
AIR 1969 SC 297 (298): (1969) 1 SCJ 

380. 

11. Appeal. —(1) An order refusing to 

allow payment of decretal amount in 
instalments is not appealable under 
Order 43, Rule 1. AIR 1928 Lah 931 (931) 
•* (’13) 7 Low Bur Rul 71 (72) (DB). 

(2) An order granting instalments 
under sub-rule (1) will of course be in 
corporated m decree itself and can there 

AIR' mi a i P 5 P 2 ea ( l 152l ai « S ' 

IIT (355) 1 (DB> ** AIR 1922 
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12. Decree for possession and mesne profits.—(1) Where a suit for the re¬ 
covery of possession of immoveable property and for rent or mesne profits,' the 
Court may pass a decree— 

• l*# • * ^ , irfi ■ t. * 

(a) for the possession of the property; 

(b) for the rent or mesne profits which have accrued on the property 

during a period prior to the institution of the suit or directing an in¬ 
quiry as to such rent or mesne profits; n -■«' 

(c) directing an inquiry as to rent or mesne profits from the institution of 

the suit until— 


(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with 

notice to decree-holder through the Court, or 

(iii) the expiration of three years from the date of the decree, which¬ 
ever event first occurs. -»• 

(2) Where an inquiry is directed under clause (b) or clause (c), a final decree 
in respect of the' rent or mesne profits shall be passed in accordance with the result 
of such inquiry. ,. T 

[1882 and 1877, Ss. 211, 212; 1859, Ss. 196, 197. See Ss. 2(12), 144.] 


Order 20, Rule 11 — Note 11 (contd.) 

(3) If order for payment by instalment 
is not incorporated, the order will not 
be appealable. AIR 1931 Rang 152 (152). 

(4) An order for instalments made 
under sub-rule (2) being consent order 
is not appealable. AIR 1926 Rang 192 
(192): 4 Rang 247. 

[See however AIR 1954 J and K 39 
(39): 12 J and K LR 131 (DB)J 

(5) An order under sub-rule (2) as 
amended in M. P. and Madras not being 
a consent order, and being one relating to 
the execution discharge or satisfaction 
of the decree within the meaning of Sec¬ 
tion 47 is appealable as a decree. AIR 
1958 Mad 460 (461) ** 1957 MPLJ 191 
(191, 192) (DB) (Nag). (1955 Nag L Join 
(Notes) 130, Overruled.) ** AIR 1943 Nag 
155 (156): ILR (1943) Nag 456. 

(6) Where the Court allowed the ap¬ 
plication of the judgment-debtor for 
instalments without the consent of the 
decree-holder it was held that the order 
fell under Section 47 and was appealable. 
(1948) 52 Cal WN 440 (441). (AIR 1932 
Rang 54, Rel. on.) 

(7) An order under sub-rule (2) per¬ 
mitting or refusing to permit the judg¬ 
ment-debtor to pay the decree in instal. 
ments is appealable as an order falling 
under Section 47 of the Code. AIR 1956 
Mys 8 (8): ILR (1955) Mys 453. 

(8) Court at time of passing decree in 
terms of award refusing to grant defen¬ 
dant’s prayer for instalments — Appeal 
is maintainable in so far as that part of 
the decree is concerned. AIR 1957 Cal 
21 (22) (DB). 

ORDER 20, RULE 12 — SYNOPSIS 

1. Scope. 

1 Rule applies only where specific Interact 
in land is claimed. 


3. Enquiry as to mesne profits is no lam- 
ger a proceeding hi execution. 

4. Mesne profits. 

4- A. Extent of liability. 

4-B. Principles relating to amassment. 
4-C. Deductions. 

4-D. Onus of proof. 

5. Interest forming pert of mesne profits. 

6. Value of mesne profits, if affects juris¬ 
diction. 

7. Right to apply for ascertainment of 
future mesne profits, when aris e s . 

8. Notice of relinquishment — Clause (e). 

9. Three years from date of decree. 

10. AppeaL 

11. Revision — Review. 

12. Courts-fees on aaeane profits. 

1. Scope. —- (1) This rule does not apply 

to suits for damages which are not mesne 
profits. AIR 1935 An 186 (187) (DB) •• 
AIR 1914 Cal 579 (579) (DB) •• AIR 1038 
All 445 (446): ELR (1938) All 658 (DB). 

(2) The rule does not apply to suits for 
compensation for use and occupation. AIR 
1956 Cal 148 (155) (DB). 

(3) A suit for a declaration of title and in 
the alternative for possession and mesne 
profits is within this rule. AIR 1917 Cal 
562 (563) (DB). 

(4) For file purpose of determining whe¬ 
ther a suit comes under this rule the aver¬ 
ments in the plaint are to be referred to 
and it is immaterial that eventually a decree 
is not passed in terms of the prayers con¬ 
tained in the plaint. AIR 1946 Sind 58 (60. 
61): ILR (1945) Ear 313. 

(5) A plaintiff must specifically c la im 
mesne profits in the plaint: a prayer for 

g eneral relief will not entitle him to make 
le claim. AIR 1952 SC 858 (362)* 1962 
SCR 1183: BLR (1053) 1 All 48L 
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HIGH COURT AMENDMENTS 

Andhra Pradesh •_* . 

. Same as that of Madras. 

Bombay: Dadra and Nagar Haveli* 

In Order XX, for the existing Rule 12 and its marginal note, substitute die follow¬ 
ing as Rule 12 and marginal note?— 

R. 12. Decree for possession and mesne profits.—(1) Where a suit is for the 
recovery of possession of immoveable property and for rent or mesne profits, the 
Court may pass a decree— 

(a) for the possession of the property; 

(b) for the rent or mesne profits which have accrued on the property during the 

period prior to the institution of the suit, or directing an enquiry as to such 
rent or mesne profits; 

(c) directing an enquiry as to rent or mesne profits from the institution of the suit 

until— 

(i) the delivery of possession to the decree-holder, or 

(ii) the relinquishment of possession by the judgment-debtor with notice t« 

die decree-holder through the Court. 


Order 20, Rule 12 — Note 1 (contd.) 

(6) In so far as this rule enables Court to 
pass a decree for future mesne profits, it is 
an exception to the general rule that a 
Court has no jurisdiction to give the plain¬ 
tiff a decree on a cause of action that had 
not accrued to him at the date of the suit. 
AIR 1953 Pat 289 (291). (Its object is to 
avoid multiplicity of suits.) °° AIR 1943 Cal 
1 (4): ILR (1942) 2 Cal 268 (DB) oa AIR 
1937 Mad 40 (48): ILR (1937) Mad 284 
(DB). 

(7) Rule is only directory and does not 
compel plaintiff to claim future mesne pro¬ 
fits. Nor is the Court bound to pass a de¬ 
cree for such mesne profits. AIR 1958 Andh 
Pra 517 (519): ILR (1957) Andh Pra 52 
(DB). (Court may refuse future mesne pro- 

2? £^ suitable cases.) •• AIR 1958 Assam 
<J7 (70): ILR (1956) 8 Assam 177 (DB) •• 
AIR 1907 SC 155 (157): (I960) Supp SCR 

Iao. 

(8) Ordinarily a decree for mesne profits 
can only follow a decree fdr possession and 
when the plaintiff fails to obtain a decree 
for possession, a claim for mesne profits 
should not be allowed. AIR 1951 Hyd 57 
(62): ILR (1951) Hyd 632 (DB) •• AIR 1933 
Cal 554 (558) (DB) •• AIR 1962 Ker 55 
(57): 1961 Ker LT 704. 

(9) As long as a decree for redemption is 
stayed no right to recover mesne profits, 
which are incidental to the main relief for 
redemption, can arise, because the posses¬ 
sion can be considered only as that 

(518) (DB) 0rtgR8e * ALR 1952 Trav-Co 517 

(10) In cases falling within this rule, the 
Court may pass either a final decree for 

mesne profits or rent. AIR 1937 All 36 
(39) (DB). 

( 1 JI 2 T My? AS 1852 MyS 117 


(11) Court may pass under this rule a 
preliminary decree, directing an enquiry as 
to the amount of future mesne profits. AIR 
1946 Oudh 59 (60) (DB). (Even if they are 
not specifically claimed.) 

(12) Where it is unnecessary to have any 
enquiry, it is open to the Court to dispense 
with such enquiry even in the case of mesne 
profits subsequent to the institution of the 
suit, and at once pass a final and executable 
decree in respect of such profits. AIR 1938 
Mad 727 (729): ILR (1938) Mad 1050 (DB) 

w 42 (44 > 45): ILR (1953) 

Mys 470 (DB) •• AIR 1947 Cal 68 (69); 
ILR (1946) 2 Cal 599 (DB). ' 

[But see AIR 1937 Mad 46 (48): ILR 
(1937) Mad 284 (DB).] 

(13) When a Court passes a preliminary 
decree under this rule and directs an enquiry 
as to mesne profits, it should, at the same 
time, decide the basis upon which the 
mesne profits are to be assessed. AIR 1934 
Cal 503 (504) (DB). 

(14) Where an enquiry is directed as to 

mesne profits, a final decree in respect of 
such mesne profits is to be passed in accord¬ 
ance tbe resu,t of such enquiry. AIR 

1931 Mad 717 (718): 54 Mad 980 (DB). 

(15) The final decree proceedings only 
relate to matters which are provided in the 
preliminary decree as to an account for 
mesne profits; they do not relate to the 
decision of any substantial rights of the 
parties as to title to properties which can 

Mad TC3 (726) (DB* ^ AIH 1953 

0 ( 2 6 n “taken out under 

R / 12 by mistake the Court should 
the mistake and decide it under 
O. 20, R. 18. AIR 1957 Mad 184 (184L 

(17) A decree can be partly fin al and 

£fnr! y jP rclimill "y* So also there can be 
more than one final decree where the terms 

of the decree are such as to call for such 
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(2) Where an inquiry is directed under clause (b) or clause (c) of sub-rule (1) above, 
a final decree in respect of the rent or mesne profits shall be passed in accordance with 
the result of such enquiry. (1-11-1906.) 

[a] See Act 35 of 1961, S. 11 and Reg. 8 of 1963, S. 3 (1-7-1965). 

Kerala: Laccadive, liinicoy and Amindiv i Islands 

Same as that of Madras. (9-0-1959): Act 37 of 1950, S. 60 and Reg. 8 of 1065, S. 8. 
Madras and Pondicherry 

Add the following sub-rule (3):-—- ^ . 

“(3) Where an appellate Court directs such an inquiry, it may direct the Court 
of first instance to make the inquiry; and in every case the Court of first instance 
may of its own accord and shall whenever moved to do so by the decree-holder, in¬ 
quire and pass the final decree.” 

(Dis. No. 550 of 1911 as amended in 1943)| Act 20 of 1968,’ S. 3 and Sch. Pt H 
(w.e.f. 5-9-1968). 

Mysore * - < »_ <, * 

Add the following as sub-rule (3) to Rule 12:—- 

“(3) Where an Appellate Court directs such an inquiry it may direct the Court 
of first instance to make the inquiry and in every case the Court of first instance 
may of its own accord and shall, whenever moved to do so by the decree-holder, 
inquire and pass a final decree.” (30-3-1967.) 


Order 20, Rule 12 — Note 1 (contd.) 

AIR 1946 Sind 58 (61): ILR 
(1945) Kar 313. 

(18) A decree ordering the delivery of 
possession and directing an enquiry as to 
mesne profits will be partly pre limin ary and 
partly final. AIR 1929 Cal 383 (383, 384) 
(DB) •• AIR 1916 Mad 767 (767) (DB). 

(19) Where a decree is passed for past 
and future mesne profits without directing 
an enquiry, the decree is not preliminary 
but final. AIR 1925 Mad 1276 (1276) (DB). 

(20) A proceeding for ascertainment of 
mesne profits after a preliminary decree 
under this rule is not a proceeding in res¬ 
pect of a “debt”. A Civil Court is not 
bound to stay such a proceeding on receipt 
of a notice from a Board under the Bengal 
Agricultural Debtors Act. AIR 1941 Cal 639 
(641) (DB). 

(21) The rule does not prohibit a plain¬ 
tiff in a suit for possession and mesne profits 
from asking for additional reliefs. He can 
ask for compensation for loss occasioned by 

P ossession being held, by a receiver who 
ad to be appointed in such a suit because 
of the defendant's failure to deliver posses¬ 
sion. AIR 1946' Cal 357 (363, 364): ILR 
(1946) 1 Cal 441. 

(22) The rule has no application to a suit 
for assessment and recovery of additional 
rent. AIR 1943 Cal 544 (552): ILR (1943) 
2 Cal 245 (DB). 

(23) The substantive law governing re¬ 
demption of mortgages cannot be said to 
have been abrogated by this rule. Hence, 
in a suit for redemption a decree for pos¬ 
session in favour or mortgagor cannot be 
passed without first determining liability of 
mortgagor to pay to the mortgagee in res¬ 
pect or the value of improvements, arrears 
of rent and the like. AIR 1952 Trav-Co 
411 (412) (DB). 


I 


(24) Mesne profits prior to the suit cannot 

be awarded unless a claim was made in res¬ 
pect of them but as regards future mesne 
profits, the position is governed by O.- 20, 
R. 12. AIR 1965 SC 1812 (1817): (1965) 3 
SCR 283 °° AIR 1961 Madh Fra 200 (203): 
1961 MPLJ 273. L 1 

(25) Once it is held that plaintiff is entitl¬ 
ed to eject the defendant and the relief is 
granted, the defendant who remains in pos¬ 
session despite the decree must pay mesne 
profits or damages. Decree must accom- 

any with direction for future mesne pra¬ 
ts or damages. AIR 1966 SC 735 (740): 
(1966) 2 SCR 286. (F. A. No. 564/1958 Dt/- 
14-12-62 (All), Reversed.) 

(26) Suit for ejectment, arrears of rent 
and mesne profits —* Claim for mesne profits 
dismissed as not pressed by p laintiff — 
Subsequent suit for mesne profits is not 
barred under Expl. 5 of Sec. 11, Civil 
P. C., as Court in prior suit was not bound 
under Rule 12 to pass decree for mesne 
profits. AIR 1962 Cal 111 (112): 65 Cal 
WN 1087. (ILR 32 Cal 118, followed.) 

(27) Order 20 is not exhaustive of the’list 
of preliminary decrees. Therefore, in the 
suit for eviction and possession of the pre¬ 
mises having cinema house, arrears of rent 
due and mesne profits, decree for possession 
can be passed, leaving the issues relating to 
the ownership of the fittings in the cLiema- 
house, rent and mesne profits to be deter¬ 
mined at a later stage. AIR 1964 Madh Pra 
288 (297): 1964 MPLJ 502 (DB). 

(28) There being no obligation on plaintiff 
to unite claim for damages and mesne pro¬ 
fits with a suit for possession, O. 20, R. 12 
would not stand in the way of a separate 
suit for such claim. (1962) 68 Cal WN 692 
(693) (DB). 

(29) Suit for declaration of title and pos¬ 
session of land decree in plaintiff*s favour 
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—- Separate suit for future mesne profits —• 
O. 20, R. 12 has no application- AIR 1960 
Madh Pra 186 (189): 1965 Jab LJ 1012 
(1017)." 

(30) Suit for liquidated amount of mesne 
profits — Suit is not for accounts and is 
not excluded from cognizance by Court of 
Small Causes. AIR 1966 Madh Pra 180 
(187): 1965 Jab LJ 1012. 

(31) Action for main or subs tan tial relief 
abating — Incidental relief for mesne pro¬ 
fits not maintainable independently and 
must also fail. (1968) 81 Mad LW 213 (219): 
(1968) 2 Mad LJ 622. 

(32) There could be a suit for possession 
and mesne profits accrued till date of suit 
and subsequent suit for mesne profits accru¬ 
ing after filing of suit. (1968) 81 Mad LW 
213 (219): (1968) 2 Mad LJ 622. 

(33) Partition suit — No allegation by 
plaintiff of ouster or exclusion — Plaintiff*s 
claim for mesne profits is unsustainable — 
Direction for enquiry into mesne profits from 
date of suit to final decree is defective be¬ 
cause of error of jurisdiction and must be 
set aside. 1963 BLJR 297 (299) (DB). 

(34) Mesne profits against bona fide stran¬ 
ger —• Mortgage decree and sale in execution 
thereof provea void against minor who was 
not properly represented by guardian-ad-litem 
— Possession of auction purchaser wrongful 
and he is liable for mesne profits from date 
of delivery of possession to him. AIR 1968 
Pat 12 (22): 1968 BLJR 658 (DB). 

(35) A pre-emptor has no claim to income 
of property which might have accrued to 
vendee from date of s ale till the pre-emptor 
obtains possession. AIR 1968 Punj 110 (118): 
69 Pun LR 743 (FB). 

(36) Plaintiff dispossessed from office of 
hereditary puiari by defendant — Suit for 
declaration, of his right and for mesne pro¬ 
fits by plaintiff — Offering made at temple 
though voluntary and uncertain, no difficulty 
In assessing mesne profits — Mesne profits 

warded. 1963 Raj LW 18 (20): ILR 
(1963) 13 Raj 47. (AIR 1920 Mad 137, Foil.) 

(37) Suit for declaration that order for 
removal from Government service was un¬ 
constitutional — Nature of decree that can 
be passed — He can claim arrears of salary 
accrued due at time of suit — Future salary 
until reinstatement cannot be awarded. AIR 
1963 Tripura 20 (31). 
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(38) It is only when a suit is competent 
for the recovery of possession of immovable 
property and for rent or mesne profits of 
the property, that the Court may pass a 

5fo re ^, fc l r future “profits. (1968) 81 Mad LW 
21 3 (219): (1968) 2 Mad LJ 622. 

(39) Plaintiffs suit was decreed in trial 
Court which ordered entitlement of recovery 
ot mesne profits upto the date of delivery 
of possession In first appeal by defendant 
Court directed payment of a sum to the 

2f^. or land within thirty days but 

dismissed the appeal. Second appeal by 

[Vol. 3J 3 A. M. 31 


defendant was also dismissed. When the 
plaintiff applied for ascertainment of mesne 
profits, it was contended by the defendant 
that plaintiff was entitled to mesne profits 
for period after expiry of thirty days after 
the deposit was made. It was held that the 
order of deposit in no way affected right 
to mesne profits from the date of institution 
of suit. 1968 Pat LJR 138 (139). 

(40) Flats belonging to Housing So¬ 
ciety given to third parties by members 
without consent from Society as required by 
law — As occupants failed to vacate flats 
matters referred to Registrar. Held Registrar 
was competent to entertain application for 

S ossession and also to decide claim for pro- 
ts as dispute related to business of Society. 
(1965) 67 Bom LR 300: 1965 Mah LJ 523 
(DB). 

(41) The “decree" within the meaning of 
R. 12 is one which is executable against a 
person sought to be proceeded against So 
far as a party to an appeal is concerned the 
decree must be the appellate decree, but 
for the person who was not a party to an 
appeal, it can only be the decree in trial 
Court to which he was a party. 1968 Ker 
LT 280 (284, 285): 1968 Ker LJ 307. 

(42) Decree for costs should be in har¬ 
mony with the decree for substantive relief. 
When in a case the decree in respect of 
substantive relief is served and severable, 
the decree for costs also must be construed 
ygwwe. (1968) 34 Cut LT 1131 (1148) 
(DB). (34 Cut LT 328 held not good law 
in view of AIR 1929 PC 300 ) 

2. Rule applies only where specific in¬ 
terest in land is claimed. —- (1) The rule 
wiii not apply to a suit by a member ot a 
Hindu joint family, for a partition of the 
jomt property inasmuch as the plaintiff has 
po specific interest in such property until 
decree. (1886) 14 Cal 493 (509): 14 Ind 

&70WR ( f C) ,«°° A , IR 1957 Pra 760 

W/U) (Rule 18 applies to partition suit and 

not R 12. AIR 1923 Mad 19, held not 

fFB)) laW m VieW ° f AIR 1951 Mad 938 

(2) Where the family has been living 
under a clear arrangement that the members 

• DOt * S “ ordina ry Hindu 
family, but m specific and definite shares, 
the right to mesne profits will arise if the 
enjoyment of those shares is in any way 

(pc) 889) 16 Cal 397 (412); 16 Ind 

from., this rule a member of a 

SS fami }y who 0 fr excluded from 

participation in the profits of the family 

property may be entitled to an account of 

the management of the property from the 

nrofit? 5 c“ P° sses . si ° n . and to a share of such 

Profile' SUC • a ^ n f. ht 15 not a ri « ht to mesne 
profits received a person in wrongful 

possession, but is appurtenant to the plain- 

*e Tllr 17 244 hi (248 are 2 49) 

23 1923 i47 2 ( 4 xV 2 iib)f^ 
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Order 20, Rule 12 — Note 2 (contd.) 

(4) The kamavan of a thouzhi cannot be 
said to have been in wrongful possession of 
the property until shares have been claimed 
in the suit for partition and therefore no 
decree for mesne profits can be given against 
him for any period prior to the suit. Nor 
can the claim for mesne profits for that 
period be treated as one towards mainte¬ 
nance refused where there had been no 
complaint from the p laintiff s till the suit 
that they had been kept out of enjoyment 
of the properties. AIR 1957 Ker 178 (180) 
(DB). 

8. Enquiry as to mesne profits is no lon¬ 
ger a proceeding in execution. — (1) The 
assessment of mesne profits is a proceeding 
in suit, and it has nothing to do with exe¬ 
cution department AIR 1950 Mad 685 (685) 
00 1957-2 Andh WR 152 (154) 00 AIR 
1940 Mad 124 (126): ELR (1940) Mad 372 
<FB) 00 AIR 1934 All 405 (467) (DB). 

(2) The enquiry is a continuation of suit 
which results in a final decree. AIR 1934 All 
465 (467) (DB) 00 AIR 1928 Bom 236 (237): 
52 Bom 360 (DB) 00 (1891) 13 All 53 (04. 
65): 17 Ind App 150 (PC) 00 (1892) 19 Cal 
132 (136) (FB). . 

(3) No application for ascertainment of 
mesne profits can be entertained in execu¬ 
tion department. (1911) 39 Cal 220 (225) 
(DB) °° AIR 1919 All 193 (194): 41 All 517 
(DB). 

(4) Where the Court passing decree erron¬ 
eously gives a direction to plaintiff to ap¬ 
ply for the ascertainment of mesne profits 
in execution, such a decree might be a 
wrong decree, but is valid so long as it is 
not corrected by proper proceedings. AIR 
1934 Cal 472 (474) (DB) 00 AIR 1948 Sind 
124 (120): ELR (1947) Kar 194 (DB) 00 AIR 
1929 Bom 217 (218, 219) (DB; °° AIR 
1956 Mad 685 (686). 

[But see AIR 1918 Cal 742 (743) (DB) 00 
AIR 1938 All 445 (446): ELR (1938) All 658 
(DB).] 

(5) When once a preliminary decree has 
been passed the suit cannot be dismissed 
unless and until the decree is varied or 
reversed in appeal. AIR 1924 PC 198 (200): 
4 Pat 61: 51 Ind App 321. 

(6) A suit cannot be dismissed for default 
in prosecuting an * application for the ascer¬ 
tainment of mesne profits under this rule. 
AIR 1940 Mad 124 (120, 127): ILR (1940) 
Mad 372 (FB) 00 AIR 1928 Mad 522 (523) 
(DB) 00 AIR 1926 Pat 141 (142): 5 Pat 223 
(DB). 

(7) After a preliminary decree, the prac¬ 
tice is that the suit is adjourned to a defi¬ 
nite date for further hearing. AIR 1928 
Mad 1105 (1168) (DB). 

(8) In an enquiry for mesne profits it Is 
not open to go behind the preliminary 
decree which has become final. AIR 1959 
Andh Pra 64 (71) (DB). 

(9) Decree for mesne profits passed against 
several defendants — Decree being ambi- 
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guous executing court unable to determine 
whether liability under decree was joint and 
several — Executing Court, held was justi¬ 
fied in looking into pleadings and judgment 
for ascertaining real intention. AIR 1966 
Mad 319 (320): (1965) 2 Mad LJ 551. 

(10) Failure to give a direction for en¬ 
quiry under R. 12 (1) (c) (i) does not affect 
validity of decree as giving of direction is 
an act of ministerial nature. AIR 1966 
Orissa 203 (204): 82 Cut LT 805. 

[But see 1960 BLJR 559 (559) (DB). (AIR 
1953 Pat 289: AIR 1900 Pat 260 and 8 Ind 
App 197, Followed.) ] 

4. Mesne profits. — (1) Object of award¬ 
ing a decree for mesne profits is to com¬ 
pensate the person entitled to be in posses¬ 
sion for his having been kept out of posses¬ 


sion ior nis naving Deen Kept out or posses¬ 
sion and thus deprived of toe profits of the 
property. (1901) 23 All 252 (255) (DB). 

(2) Mesne profits can be claimed only in 
respect of immovable property. AIR 1957 
Manipur 9 (13). 

(3) It is only a person who is entitled to 
actual possession that can claim mesne pro¬ 
fits. AIR 1950 Ajmer 7 (8) *° AIR 1935 Lah 
379 (380) (DB) 00 1960 All LJ 254 (259). 

(4) The very foundation of the cause of 
action for mesne profits is wrongful posses¬ 
sion of the defendant. AIR 1953 Mys 121 
(121): ILR (1953) Mys 103 00 1951 Ker L 
Tim 179 (183) (DB) 00 AIR 1933 Mad 825 
(830): 57 Mad 49 (DB) 00 AIR 1917 Cal 
107 (112) (DB). 

(5) Decree for mesne profits cannot be 
passed against a person who is not in pos¬ 
session at all or who is in rightful posses¬ 
sion. AIR 1946 Cal 357 (863): ELR (1946) 
1 Cal 411. (Defendant not in possession.) 
•° AIR 1917 All 117 (118) (DB) (Do.) •* 
AIR 1921 Mad 009 (010) (DB). (Rightful 
possession.) 00 AIR 1936 Bom 276 (277). 
(Do.). 

(6) Possession through another, such as a 
“tenant”, is sufficient to create liability for 
mesne profits if such possession is wrongful. 
AIR 1930 Cal 629 (037) (DB) °° AIR 1935 
PC 49 (50): 02 Cal 499: 02 Ind App 53. 

(7) Decree for ejectment — Judgment- 
debtor fraudulently putting his dummy into 
possession to cheat decree-holder — Dummy 
continuing in possession on his own and 
defying judgment-debtor for certain period 
— Judgment-debtor liable for mesne profits 
even for such period. AIR 1964 All 189 
(190). 

(8) Where lessor deliberately sets up 
third party in order to obstruct lessee from 
getting possession, the lessee is entitled to 
mesne profits from the date of obstruction to 
date of delivery of possession. AIR 1965 
Pat 39 (43) (DB). 

[See however AIR 1940 Mad 918 (914) 
(DB).] 

(9) The possession of a possessory mort¬ 
gagee so long as his right to possession 
subsists is rightful possession. AIR 1953 
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Order 20, Rule 12 — Note 4 (contd.) 

Mys 121 (121): BLR (1953) Mys 103 •• 
AIR 1952 Trav-Co 517 (518) (DB). 

(10) The possession of defendant aginst 
whom a conditional decree has been pass¬ 
ed to the effect that on payment of a certain 
sum the plaintiff is to get possession and 
such payment has not been made is rightful 
possession. AIR 1943 Bom 278 (283) (DB) 
00 AIR 1918 PC 118 (120): 41 All 63: 45 
Ind App 284: 21 Oudh Cas 228. 

(11) The possession of a cosharer of joint 
property, in the absence of proof of ouster 
or exclusion of another cosharer is rightful 
possession. AIR 1955 Nag 300 (302): ILR 
(1956) Nag 247 (DB) 00 AIR 1957 Nag 12 
(14) (DB) 00 AIR 1931 PC 209 (211): 51 
Ind App 299: 11 Pat 22. 

(12) The possession of a person who has 
entered on the land as a trespasser, but from 
whom the owner has accepted rent is right¬ 
ful. AER 1924 PC 213 (215): 46 All 728: 
51 Ind App 326: 27 Oudh Cas 208. 

(13) The posession of a lessee under a 
subsisting lease is rightful. AIR 1954 Trav- 
Co 10 (24) (DB). 

(14) The possession of a tenant who was 
let into possession by a person whose title 
to the property was recognised by the 
plaintiff, though ultimately it turns out not 
to be well founded is rightful. AIR 1955 
Andhra 38 (39). 

(15) The possession of a person against 
whom a decree for possession has been 
passed is wrongful. AIR 1927 Nag 9 (10) 
• ° AIR 1936 Mad 137 (137) 00 AIR 1935 
Cal 206 (208): 62 Cal 217 (DB). 

(16) The possession of the vendee after 
the pre-emptor has become entitled to pos- 
session, that, is immediately on depositing 

Tn “ wrongful AIR 1938 

All 549 (553) (DB). 

(17) The possession of a purchaser of 
equity of redemption against the wishes of 
the usufructuary mortgagee and without ac¬ 
cepting the position of his being a tenant 

« e mortgagee is wrongful. AIR 1956 
Madh B 110 (113, 114): ILR (1956) Madh 

15 U2. 

(18) The possession of a tenant holding 
over as tenant-at-will after the receipt of 
a notice to quit is wrongful. AIR 1953 
Trav-Co 369 (370) (DB). 

however AIR 1953 Mad 473 (475) 

(19) Possession of a mortgagee after the 

mortgagor has obtained a declaration of dis- 
charge under Section 9-A, Madras Agricul¬ 
turists Relief Act is wrongful. AIR 1958 
Andh Pra 507 (510) (DB). 8 

(20) Where A sued B for setting aside 
a deed executed by A to B on the ground 

bt 'Siv® 1?°® "S 1 f raud held 

iKof •l .u L ° r ? shlps of ^ Privy Council 
mat it the document was set aside the 

from 11 *? ,T? Uld u be h i? ble for mesTie Profits 

uSder^tL^ , when , he Z°t into possession 
under the deed, and not merely from the 


institution of the suit. AIR 1932 PC 89 
(91): 59 Ind App 147: 7 Luck 64. 

(21) It cannot be laid down as a general 
proposition that, where a person is in pos¬ 
session of property under a voidable tran¬ 
saction and a suit is brought against him 
to avoid die transaction and to get possession 
there is no right to claim mesne profits prior 
to the date of the suit and that it must 
depend upon the circumstances of each case 
whether the plaintiff has been guilty of such 
conduct as to disentitle him to past profits. 
AIR 1936 Mad 887 (893): BLR (1937) Mad 
66 (DB) 00 AIR 1960 Andh Pra 566 (568, 
569): (1960) 2 Andh WR 143 (DB). (An 
alienee from a Hindu Mitakshara father 
where alienation was not for legal necessity 
is not, answerable for mesne profits from 
the date of sale.) 

(22) Suit for possession and mesne profits 
on ground that alienation by member of 
joint family is not binding on plaintiff — 
Alienation being only voidable possession of 
alienee becomes wrongful only from date 
of its repudiation — Plaintiff is entitled to 
mesne profits only from the date of plaint 
1959 Ker LT 1160 (Mad.). (AIR 1922 Mad 
112, Rel. on.) 

(23) Where the consideration for a sale 
of joint family property is held to be bind¬ 
ing on the family to a partial extent the 
transferee is entitled to De in possession 
tm he is paid back the portion or the con- 
sidertion so held binding. Hence, till such 
payment he is not liable for mesne profits. 
AIR 1943 Bom 278 (283) (DB). 

(24) In a suit by a reversioner for recovery 
of possession of the property alienated by 
a widow mesne profits can be allowed 
against the alinee from the date of the 
widow's death, even though the decree 
passed against the alienee is conditional and 
the plaintiff cannot recover possession un¬ 
less he pays a certain amount of money to 
Ae extent of which the widow's estate has 
been held to be benefited. AIR 1952 SC 
109 (114 115): 1951 SCR 655. (The Court 
should, while making the alienee liable for 
mesne profits, allow interests on the amount 
to be paid to him. AIR 1918 PC 118 (120): 

&&&££& A(p 2M ' 21 °^ 

lot’.*? Sm. SSi 

m contravention of Section 15 (2) C P 
T* Berar Relief of Indebtedness Act (14 
of 1939) — Transfer is absolutely void and 
there is no necessity to have sale set aside 
before obtammg possession — Possession of 

6 i a^° aP* 1 date of alienation 

— AIR 1921 Nag 132, Overruled.) 

(25) One of several co-owners is entitled 
t °-^ UC • P° ssessi on of the common pro- 

ag f U f I i? t a trespa5se r r and also for the 
° f * e mesne profits which are pa y. 

tres Passer and the other co¬ 
owners need not be joined as parties in 

An 358 <&»: n* 
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(26) In a suit for possession brought 
against four persons, the fourth of whom 
is a lessee of the first three, the lessee is 
not liable for mesne profits if it is shown 
that he has paid the rents to his lessors 
in pursuance and as per the terms of his 
lease. AIR 1957 Mac! 94 (94). 

(27) Where a minor son sues to set aside 
the alienation of his property made by guar¬ 
dian and the alienation is held to be frau¬ 
dulent and null and void, the minor is en¬ 
titled to mesne profits from the date of 
dispossession and not from the date of the 
suit. AIR 1959 Pat 278 (284): ILR 37 Pat 
1078 (DB). 

(28) Decree for compensation for wrong¬ 
ful possession cannot be granted. AIR 1904 
Assam 102 (105): ILR (1964) 16 Assam 1 
(DB). 

(29) The expression “Mesne profits” used 
in Section 144, Civil P. C. has the same 
meaning given to it in Section 2 (12) of 
the Code. AIR 1959 Andh Pra 182 (184): 
(1958) 2 Andh WR 641 (DB). 

(30) Redemption suit —> Mortgagee with¬ 
drawing deposit and redepositing it in 
pursuance of preliminary decree — Held 
in circumstances of case that continuance 
of deposit till obtaining of possession was 
proof of readiness and willingness to pay 
and mortgagor was entitled to mesne profits 
from date of original deposit. AIR 1966 
Mad 77 (81) : 78 Mad LW 205. 

(31) Defendants obtaining decree for pos¬ 
session and obtained possession — Appeal 
— Appellate court holding decree to be 
without jurisdiction — Plaintiff regaining 
possession — Possession not being wrongful 
plaintiff held was not entitled to mesne 
profits. AIR 1959 Mys 25 (27): 36 Mys 
LJ 617. 

(32) In a suit for specific performance of 
agreement of reconveyance even upon de¬ 
cree being passed no title passes until con¬ 
veyance is actually executed. Until title 
passes defendant continues to be owner and 
is not liable for mesne profits. AIR 1966 
Mys 215 (216): (1965) 1 Mys LJ 253. 

(33) After passing of final decree in parti- 
toin suit amongst co-sharers, it is not open 
to one of the contestants to bring a fresh 
suit for mesne profits against others in res¬ 
pect of excess land found in their possession 
upto date of final decree. As others are 
not in illegal possession a claim for accounts 
will not be strictly a claim for mesne pro¬ 
fits. AIR 1961 Orissa 111 (112): 27 Cut 
LT 43 (DB). (AIR 1935 Bom 306 and AIR 
1938 Bom 231 (FB), Dissent, from.) 

(34) In a suit for partition, if a co-sharer 
makes some constructions over the joint 
family land in excess of his share, the other 
co-sharers are not entitled to claim mesne 
profits accruing from the constructions. The 
other co-sharers are however, entitled for 
proportionate mesne profits accruing from 


the ground rent of the land. AIR 1902 
Orissa 71 (74). 

(35) The expression ‘mesne profits' as 
defined in Section 2 (12), Civil P. C., is 
restricted only to those profits which are 
derived by a person in wrongful possession 
of property belonging to another. It has no 
application to profits accountable by a per¬ 
son not in wrongful possession of the pro¬ 
perty such as by a co-sharer, before parti¬ 
tion. AIR 1964 Orissa 94 (96): 30 Cut LT 
S8 0. 

(36) Unauthorised possession of allotted 
plot along with building on that plot —* 
Allottee is entitled to sue trespasser for re- 
covery of damages for use and occupation. 
AIR 1965 Punj 119 (120): 66 Pun LR 1174. 

4-A. Extent of liability.— (1) The period 
lor which mesne profits ran be awarded is 
clearly _ confined to the period during which 
the defendant was in possession. AIR 1953 
Trav-Co 450 (454) (DB) 00 AIR 1931 Cal 
663 (664) (DB). 

(2) Where the defendant is deprived of 
possession by virtue of an order of attach¬ 
ment under Section 146 , of the Code of 
Cri minal Procedure, or by an order of ap¬ 
pointment of an interim receiver he cannot 
be held liable for period of such disposses¬ 
sion. AIR 1924 Cal 1010 (1012): 51 Cal 
853 (DB). (Attachment under Section 146, 
Criminal P. C.) 00 AIR 1951 Trav-Co 180 
(181) (DB). (Interim receiver.) 

(3) A defendant who is dispossessed by 
another trespasser, cannot be held liable for 
the period during which he had no posses¬ 
sion. AIR 1923 Nag 103 (105): 18 Nag 
LR 195 ° ° AIR 1917 Cal 107 (109) (DB). 

(4) A transferee from the defendant pen¬ 
dente lite is liable for mesne profits. (1911) 
39 Cal 220 (226) (DB). 

(5) Liability of transferee pendente lit© 
for mesne profits starts only from the time 
when he entered into possession. AIR 1921 
Pat 102 (102): 6 Pat L Jour 166 (DB). 

(6) Where a preliminary decree rives the 
plaintiff mesne profits before suit out does 
not specify the exact date from which the 
mesne profits are to be assessed* the decree 
entitles the plaintiff to mesne profits before 
suit for such period as the law entitles him 
to, L e., for three years before the suit. AIR 
1938 Cal 563 (566) (DB). 

(7) Bombay Tenancy and Agricultural 
Lands Act (LXVII of 1948), Section 29 — 
Mamlatdar’s order is terminus a quo — 
Subsequent applications against order of 
Mamlatdar, either in appeal or revision, re¬ 
late back^ to date of order of Mamlatdar — 
Plain tiff is entitled to mesne profits from 
date of order of Mamlatdar. (1966) 68 Bom 
874: 1967 Mah LJ 51. 

(8) Plaintiffs must pay mesne profits to 
defendants for the period during which they 
were in possession of lands under a decree 
which was later on reversed. AIR 1966 Pat 
254 (258) (DB). 

4-B. Principles relating to assessment.—- 
(1) Mesne profits are in the nature of dama- 
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(967): 

[See also AIR 1950 Pat 497 (499) (DB).] 

(2) The assessment of mesne profits is a 
matter for the exercise of judicial discretion 
in each case. AIR 1931 Mad 650 (651, 
652): 53 Mad 955 (FB) 00 (1876) 1 Mad 69 
(83. 84) : 3 Ind App 154 (PC) 00 (1875) 2 
Ind App 48 (57) (PC). 

(3) The question to be decided in assess¬ 
ing mesne profits is the amount of profits 
which tihie wrongdoer while in possession 
received or which without wilful default 
he might have received. AIR 1930 Cal 
808 (310) (DB) 00 AIR 1927 Cal 182 (185, 
189): 53 Cal 992 (DB) 00 AIR 1921 Pat 
102 (102, 103): 6 Pat L Jour 166 (DB). 

(4) The test is not what the plaintiff has 
lost by his exclusion but what the defen¬ 
dant has or might reasonably have made by 
his wrongful possession. AIR 1954 Pat 447 
(448) (DB) °* AIR 1952 Cal 47 (52) 00 
AIR 1930 PC 83 (83): 57 Ind App 105: 
9 Pat 621 00 AIR 1929 PC 300 (302, 303): 
56 Ind App 290: 57 Cal 1. 

(5) A trespasser cannot say that he kept 
the land waste and that therefore he is not 
liable for mesne profits. AIR 1916 Mad 
328 (330) (DB). 

(6) The principles in awarding and assess¬ 
ing mesne profits are that the possession 
which has been wrongfully retained should 
not be a source of profit to the wrongful 
possessor, and that the person wrongfully 
kept out of possession is put in the same 
position financially as if right had been 
done. AIR 1917 Pat 421 (422) (DB). 

[See also Am 1957 Kerala 119 (121) 
(DB).] 

(7) Where the trespasser is in actual pos¬ 
session, the mesne profits should be award¬ 
ed on the basis or the actual profits re¬ 
ceived or which might have been received 
with ordinary diligence less certain deduc¬ 
tions. Am 1934 Cal 503 (505) (DB) 00 
Am 1923 Nag 64 (64) 00 (1882) 8 Cal 
332 (335): 9 Ind App 1 (PC). 

(8) Where property is let by a person to 
another and the latter remains in possession 
after the determination of the tenancy the 
mesne profits are to be assessed at the 
amount of the rent where the rent represents 
the fair value of the property but if the 
real value is higher than the rent then the 
mesne profits are to be assessed at the 
higher value. Am 1953 Nag 186 (186) ° ° 
Am 1966 Bom 266 (268): 1965 Mah LJ 688. 
(Am 1955 Nag 234, Not foil.) 00 Am 1983 
All 249 (250): 1963 All WR (HC) 452. 
(Rent fixed or controlled by Rent Control 
Act does not represent the real value of 
the accommodation.) 

[See also 1968 All LJ 721. (Claim for 


mesne profits at the rate of monthly rent 
Claim neld should have been decreed 
Lower Court.)] 


by 


(9) The fact that for previous years plain¬ 
tiff has claimed in the plaint mesne profits 
at reduced rates does not estop him from 
claiming future mesne profits at a higher 
rate. It is no doubt a circumstance to be 
taken into account but the admission in the 
plaint is by no means conclusive. AIR 1954 
Pat 447 (448) (DB). 

(10) Where the trespasser is not in actual 
possession, but has himself leased the pro¬ 
perty to third persons, he will be liable only 
to the extent of the rent which he actually 
received from his lessee, unless it can be 
shown that he might; with oridinary dili¬ 
gence have received more rent. AIR 1929 
PC 800 (803): 56 Ind App 290: 57 Cal 1 
00 Am 1955 Andhra 86 (37) 00 AIR 1935 
PC 49 (50): 62 Cal 499: 65 Ind App 53. 

(11) B trespasses upon the land belong¬ 
ing to A and subsequently lets it out to 
C for a rental of Rs. 800 per annum. C 
gets a gross profit of Rs. 700 and the ex¬ 
penses of cultivation amount to Rs. 150. 
A sues B and C for possession and mesne 
profits. B will be liable to pay A Rs. 300, 
the rent which he received from C, and C 
will be liable for Rs. 250, the net profit 
realised by him after deducting the ex¬ 
penses of cultivation and after deducting 
the rent paid to B. But B and C cannot 
be made liable jointly and severally, for 
the total of the profits realised by both of 
them together. Am 1929 PC 300 (303): 

,4*? bid App 290. (Reversing 
Am 1927 Cal 182: 53 Cal 992 on this 
pomt) 00 Am 1955 Andhra 36 (37). 

(12) ^ Where two or more persons are In 
wrongful possession of the plaintiffs land, 
a decree for mesne profits may be passed 
jointly and severally against all the trespas¬ 
sers who may have jointly kept the plaintiff 
out of possession for any particular period 
leaving them to have their respective rights 
adjusted in a separate suit for contribution: 
or the respective liabilities of such trespas¬ 
sers may be ascertained in the plaintiffs suit 
agamst them, and a decree on the basis of 
such several liabilities may be passed as 
agamst the respective trespassers in plaintiffs 
fa^ur. AIR 1932 Cal 600 (617): 59 Cal 859 

(DU). 

(13) It is fair to presume that the person 
m possession may by ordinary diligence get 
rent according to the prevailing rates. There¬ 
fore the plaintiff would be entitled to get 

the mesne profits caiculated or arrived at 

T^ e . bas i s °l tbe prevailing rates or on 
wi u f wba - person hi occupation 

5i2 rsfysri *««■ 

,.. Suit . k y son on attaining majority for 

aSlde and *°Z possession of pro- 
perty with mesne profits since birth — 

Kobala pleaded as voidable — Demand for 
possession made few months before «,?#■ 01 
Consideration for Kobala fo^d adequ^e Z 
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Claim for mesne profits decreed from three 
years before suit till recovery of possession 
though Section 6, Limitation Act held ap¬ 
plicable. AIR 1964 Cal 354 (358): 67 Cal 
WN 1051 (DB). 

(15) Plaintiff having no special means 
knowing exact income from the land during 
relevant period — P laintiff held not estop¬ 
ped from claiming larger sum as mesne 
profits than what was c laim ed by him in 
the plaint. AIR 1963 Andh Pra 42 (44): 
(1962) 2 Andh WR 18. (ILR 9 Cal 172, 
ReL on.) 

(16) Transferee of ex parte decree for 
mesne profits — Application by JX> tor set¬ 
ting aside ex parte decree allowed without 
impleading transferee decree-holder — 
Orders passed on the application would not 
preclude the transferee decree-holder from 
prosecuting an application for determination 
of mesne profits tiled by the decree-holder 
in his capacity as the tr ans feree of the ac¬ 
tionable claim. AIR 1964 Andh Pra 28 (31): 
(1963) 2 Andh WR 179. 

(17) It is not right to make calculation of 
mesne profits on proportionate basis for 
every year. It may be that in a particular 
year it might be more and in another less. 
AIR 1959 Cal 76 (78): 63 Cal WN 334 (DB). 

(18) Though mesne profits are in the 
nature of damages, it cannot be said that 
liability to pay mesne profits arises when 
a party comes into possession of property. 
The question of mesne profits arises only 
when a court decides that plaintiff has pro¬ 
ved his title and that the defendant is in 
wrongful possession. 1961 Ker LT 713 
(714). 

(19) In a suit for recovery of possession 
of property with future rent, if a decree 
for rent from the date of suit to the date 
of decree, can be given on decreeing re¬ 
covery of the property, there is no reason 
why a like decree for rent for the same 
period should not be given on disallowing 
recovery of the property. If the trial has 
been prolonged, or been stayed by statutes 
like the Stay of Eviction Proceedings Act, 
1957, and ultimately the plaintiff*s right to 
recovery of property was taken away by 
legislation on agrarian reform or debt re¬ 
lief, there is no justification for refusing the 
plaintiff’s claim for future rent also. 1961 
Ker LT 573 (574). 

(20) Assessment of Mesne profits based on 
estimated return on value of property is not 
sustainable. The normal measure of mesne 
profits is the value of the user of the land 
to the person in wrongful possession. AIR 
1963 SC 1405 (1413): (1964) I SCR 515. 

4-C. Deductions.— (1) In awarding mesne 
profits it is proper that the following de¬ 
ductions should be made from the gross 
profits of the defendant in possession: (1) 
Public charges such as Government rent; 
revenue or cesses which are made for the 
preservation of the estate. (2) The cost of 

cultivation. AIR 1938 PC 139 (142): 32 


Sind LR 492 00 (1894) 21 Cal 142 (148): 
20fcdA p p 160 (PC) 00 1957 Jab LJ 384 
(386). (Deduction of amount paid as land 
JgVMiue and cess.) 00 AIR 1934 Cal 503 
(505) (DB) •• (1901) 23 All 252 (255, 256, 
259) (DB) 00 1960 Ker LT 642 (643). 

(2) Even where the dispossession is wanton 
and ma l i cious, in calculating the amount of 
mesne profits, collection charges are to be 
deducted from the gross realization. AIR 
1938 Cal 563 (568) (DB). 

(3) Where there has been a gross and 
contemptuous trespass no deduction should 
be allowed for collection charges: but where 
the defendant is a tenant holding over af te r 
the expiry of the term of hi$ lease under 
the mistaken impression that he was en¬ 
titled to a renewal of the lease, he is en¬ 
titled to claim a deduction on account of 
collection charges. AIR 1937 All 328 (333) 
(DB). 

.[See also C 50 ) AIR 1950 Pat 497 (499) 
(DB).J 

(4) A mortgagee who is governed by Seo- 
tion 76 (1), T. P. Act, as amended in 1929, 
is not entitled after tender or deposit either 
to interest or to deductions for expenses 
in connection with the mortgaged property. 
The word ‘expenses* includes the cost of 
cultivation. AIR 1957 Pat 123 (124). 

(5) A deduction of 10 per cent, can be 
allowed as collection charges where there 
is no specific evidence on the point. AIR 
1959 Andh Pra 64 (71) (DB) ° ° AIR 1942 
Mad 487 (493): ILR (1942) Mad 562 (DB) 
00 AIR 1935 PC 49 (52): 65 Ind App 53: 

Cal 499 00 AIR 1937 All 328 (333) 
(DB) 00 AIR 1938 Cal 563 (568) (DB). 

(6) Where the defendant has elected to 
l®i- hi evidence as to the actual charges of 
collection and the result of such evidence 
shows that the collection charges were less 
tiian 10 per cent., the defendant is not en¬ 
titled to a deduction of 10 per cent. AIR 
1948. Mad 302 (306) (DB) ° ° AIR 1938 
PC 139 (142): 32 Sind LR 492. 

(7) Under Section 2, sub-section (12) mesne 
profits will not include profits due to the 
improvements made by the person m wrong¬ 
ful possession. See AIR 1922 PC 91 (93). 

(8) The mesne profits should be the net 
profits i. e., profits derived after making 
deductions towards the necessary expendi¬ 
ture for earning the said profits. Where the 
evidence to ascertain collection charges of 
profits was not available court could adopt 
rough and ready method to fix reasonable 
percentage of income as deduction towards 
collection charges. AIR 1959 Andh Pra 64 
(71): (1958) 1 Andh WR 427 (DB). (Rever¬ 
sed on another point in AIR 1965 SC 1231.) 

(9) Suit for possession and mesne profits 
against Archak of temple — Court direct¬ 
ing enquiry into profits — When passing 
decree court ordering that remuneration ana 
expenses incurred by Archak should not be 
taken into account — Decree held was il¬ 
legal (1968) 2 Andh WR 6 (33) (DB). 
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4-D. Onus of proof. — (1) It is for die 
plaintiff who comes into Court with a claim 
for mesne profits to establish first his right 
to immediate possession. AIR 1959 Andh 
Pra 64 (67) (DB) (Reversed on another point 
in AIR 1965 SC 1231.) 00 AIR 1921 Mad 
42 (44, 46): 44 Mad 987 (DB). 

(2) The onus of proving the amount of 
profits actually received is on the person 
receiving them; but the burden of proving 
the profits that the person in occupation 
might with ordinary diligence have received 
therefrom is on the person claiming them 
AIR 1953 Mys 139 (145): ILR (1953) Mys 
244 (DB) 00 AIR 1950 Cal 87 (89): ILR 

1953) 2 Cal 506 (DB) 00 AIR 1935 PC 49 
50): 62 Cal 499: 62 Ind App 53. 

(3) If the plaintiff lets in prima facie evi¬ 
dence to show that the profits were some¬ 
where about the sum he alleges, the bur¬ 
den of proving that they were less shifts to 
the defendant. 1951 Ker L Tim 179 (184) 
(DB) 00 AIR 1924 Nag 117 (118): 20 Nag 
LR 52 00 (1882) 8 Cal 343 (351) (DB). 

(4) The question of burden of proof will 
however become immaterial if both parties 
have adduced evidence and the Court is 
called upon to ascertain profits on basis 
of such evidence. AIR 1959 Andh Pra 64 
(67): (1958) 1 Andh WR 427 (DB). (Rever¬ 
sed on another point in AIR 1965 SC 1231.) 

5. Interest forming part of mesne pro¬ 
fits.— (1) The definition in the Code in¬ 
cludes interest as part of mesne profits. AIR 
1943 Cal 1 (11): ILR (1942) 2 Cal 268 (DB) 
*• AIR 1938 PC 139 (142): 32 Sind LR 
492. 

(2) Court is not obliged, in every case, to 

award interest. It may refuse interest 
having regard to the circumstances of the 
case. (1884) 10 Cal 785 (791): 11 Ind App 
88 (PC) 00 AIR 1937 PC 143 (145, 146): 
16 Pat 382: 64 Ind App 240: 31 Sind LR 
360 00 (1900) 27 Cal 951 (967): 27 Ind 

App 110 (PC) 00 AIR 1959 Andh Pra 64 
(70) (DB). 

(3) The executing Court is not empower¬ 
ed to ascertain the mesne profits and can¬ 
not award any interest where both the preli¬ 
minary and the final decrees are silent on 
the matter. AIR 1954 Trav-Co 473 (486): 
ILR (1954) Trav-Co 627 (FB). (1946 Trav- 
LR 400, Overruled.) 00 AIR 1931 Mad 650 
(652): 54 Mad 955 (FB). 

(4) If a decree is capable of sustaining a 
construction that the question of interest 
is left to the discretion of the executing 
Court, it may be open to that Court to 
exercise such discretion in favour of the 
decree holder. AIR 1954 Trav-Co 473 (486): 
ILR (1954) Trav-Co 627 (FB). 

(5) If mesne profits are payable month to 
month or at intervals of other periods, then 
interest also should be calculated according 
to such periods. AIR 1953 Trav-Co .30 ( 33 ). 

ILR (1951) Trav-Co 352 (DB) 00 (1903) 25 


All 275 (276) (DB) 00 AIR 1938 Cal 563 
(569) (DB). 

(6) The rate of Interest usually awarded 
by Court is six per cent. AIR 1952 SC 201 
(204): 1952 SCR 782 00 AIR 1937 PC 143 
(146): 16 Pat 382: 64 Ind App 240: 31 Sind 
LR 360. (Rate of interest depends on variety 
of circumstances but in absence of special 
circumstances 6 per cent, is fair rate.) 00 
ADR 1935 PC 49 (52): 62 Cal 499: 62 Ind 
App 53. (Do.) 

(7) In the absence of a statutory provi¬ 
sion or a special contract there is no ground 
for awarding interest on mesne profits at 
a higher rate up to the date of delivery of 
possession and at a lower rate subsequently. 
AIR 1937 PC 143 (146): 16 Pat 382: 31 
Sind LR 360: 64 Ind App 240. 

(8) Preliminary decree awarding mesne 
profits — But amount ascertained subse¬ 
quently — Interest to be calculated from 
the date of the preliminary decree. AIR 
1924 All 801 (802): 46 All 842 (DB). 

(9) Interest up to date of realisation of 
mesne profits can be allowed. AIR 1924 
Pat 781 (783): 4 Pat 57 (DB). 

(10) Where under a redemption decree 
accounts are directed to be taken as to the 
mesne profits payable by the defendant and 
it is also directed that the plaintiff should 
pay interest on the mortgage money from 
the date on which it fell due to the date 
on which it was deposited in Court it is 
proper that the plaintiff should be charged 
with counter interested on the amount thus 
due as mterest from him. AIR 1938 PC 
139 (142): 32 Sind LR 492. 

(11) Apart from definition of mesne pro¬ 
fits as including interest, interest on rents 
and profits of property may also be awarded 
on equitabe grounds under the proviso to 
bection 1 or the Interest Act. AIR 1 Q 42 
Mad 487 (492, 493): ILR (1942) Mad li 

(12) Interest is payable under the proviso 
to Section 1, Interest Act, on compensation 
payable by one co-sharer to another for the 

use their common land. AIR 

1941 Pat 90 (94, 95): 20 Pat 162 (DB). 

rnmmifS 16 ! 6 title of ^ e devasthanam 

committee to the properties was disputed 

and suds had to be filed for the recovery 
ot their possession, and litigation conduct¬ 
ed which took 12 years to finish, and if 
during this period the former Mahant ap- 

to hunself the income from th<? 
property the Mahant will be liable for inte¬ 
rest on the amount of mesne profits at the 

“Si ™ 1 * 1 , rate - Merest at 6 per cent is admitt- 
ccllv not per sc an unreasonable rate ATR 

1965 SC 1231 (1237): (1965) 2 SCT 9 (MR 
19o9 Andh Pra 64, Reversed.) • ( 1R 

(14) When a decree in. silent about inte- 

res * 0 " , mesne Profits, decree-holder is not 
entitled to get it. 1958 Ker LT 83 (84). 

H . 6 t . y a,ue n °. f ™ esnc Profit if affects juris¬ 
diction. ( 1 ) Person deliberately under- 
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valuing mesne profits accruing before insti¬ 
tution of suit — He cannot claim greater 
amount exceeding pecuniary jurisdiction of 
the Court. AIR 1937 Cal 761 (762): ILR 
(1937) 2 Cal 176 (DB). 

7. Right to apply for ascertainment of 
future mesne profits, when arises.— (1) The 
right to apply for ascertainment of future 
mesne profits arises on happening of any 
one of the three events mentioned in CL (c) 
and not on the date of preliminary decree 
itself. AIR 1924 Pat 781 (782): 4 Pat 57 
(DB) 00 AIR 1959 Cal 76 (77, 78): 63 Cal 
WN 334 (DB). (AIR 1924 Pat 781, Doubted.) 

(2) Where a decree for possession is 
made conditional on payment of a certain 
sum of money, the decree-holder will not 
be entitled to mesne profits until such pay¬ 
ment is made. 1951 Ker L Tim 179 (181) 
(DB) 00 AIR 1943 Bom 278 (283) (DB). 

(3) Where right to future mense profits 
is negatived in preliminary decree. Court has 
no jurisdiction to award same in a final 
decree. AIR 1923 Mad 43 (43). 

(4) Where decree is silent as to mesne 
profits there cannot be any application for 
ascertainment of mesne profits nor a final 
decree for such profits. AIR 1955 Mad 527 
(530) 00 AIR 1958 Pat 448 (450) 00 AIR 
1953 Pat 289 (291). 

[But see AIR 1958 Andh Pra 517 (519): 
ILR (1957) Andh Pra 52 (DB).] 

(5) Decree silent as to mesne profits — 
Mesne profits cannot be awarded in execu¬ 
tion. (1875) 2 Ind App 219 (228) (PC) 00 
(1885) 7 All 197 (199) (DB) 00 (1901) 6 Cal 
WN 672 (674) (DB). 

(6) Where the decree simply, says “the 
claim in this suit be decreed with costs and 
mesne profits” the plaintiff will be entitled to 
such profits up to the date of his re-admis¬ 
sion into the land. AIR 1929 PC 300 (301): 
56 Ind App 290. 

(7) Where a right to mesne profits is 
found in the judgment but no such direction 
is found in the decree there is nothing 
wrong in the Court assessing mesne profits 
on an application for such ascertainment 
without a formal amendment of the decree, 
and passing a final decree on such assess¬ 
ment. AIR 1943 Cal 1 (4, 5): ILR (1942) 
2 Cal 268 (DB). 

(8) A daughter who inherits the share of 
her widowed mother after the mother re¬ 
marries is not only entitled to the share but 
also for mesne profits. AIR 1968 Bom 340 
(344): 70 Bom LR 293. 

(9) A court even though future mesne 
profits have not been claimed can if it 
Blinks proper, grant future mesne profits, 
but these could be granted for only three 
years after the decree. (1967) 2 Andh WR 
501 (514): (1967).2 Andh LT 423. 

(10) In a partition action even though 
there is no specific prayer for the ascertain¬ 
ment of profits subsequent to the institu¬ 
tion of the suit and the preliminary decree 


did not contain any such direction, it is 
still competent for the Court to give the 
direction for the ascertainment of future 
mesne profits, provided a final decree has 
not been passed the Court can give direction 
in the partition suit itself or rerer the parties 
to a separate suit. AIR 1960 Andh Pra 45 
(47. 49) (DB). (AIR J.951 Mad 938 (FB) 
and AIR 1958 Andh Pra 517 and AIR 1958 
Andh Pra 520, Followed.; Authority of AIR 
1951 Mad 938 (FB), Held not shaken by 
AIR 1952 SC 358.) 00 (1968) 9 Guj LR 
220 (221) (DB) 1967 Ker LT 1017: 1967 
Ker LR 852 (DB) 00 AIR 1963 Mad 171 
(174): 75 Mad LW 683. (AIR 1955 Mad 
527: (1954) 2 MLJ 696, Dist.) 

(11) Suit for partition with prayer for 
mesne profits, past, pendente lite ana future 

— Suit decreed but claim for mesne pro¬ 
fits omitted in preliminary as well as final 
decree — No appeal preferred — Appli¬ 
cation by plaintiff for determination of 
mesne profits till date of possession, made 
long after final decree and delivery of pos¬ 
session to plaintiff — Held, that as matter 
had become final, application was not main¬ 
tainable — Although more than one inte¬ 
rim final decree could be passed in appro- 

riate cases, there could be only one final 
ecree in a case. AIR 1967 Pat 131 (132) 
(DB). (AIR 1951 Mad 938 (FB), Rel. on.) 

(12) Accidental omission to make order 
under Order 20, Rule 12 (1) (c) — Court 
should correct the mistake under Sec. 152 

— Enquiry under Order 20, Rule 12 not 
necessary when Court accepts agreement 
between the parties. AIR 1963 Pat 158 
(159): 1962 BLJR 512. 

(13) Where in a suit for possession the 
plaintiff expressly claimed future mesne pro¬ 
fits but neither the judgment nor the decree 
allowed the claim for mesne profits express¬ 
ly or by implication, it must be deem¬ 
ed to have been refused and therefore 
the plaintiff is not entitled to make an ap¬ 
plication for ascertainment of mesne profits 
under Order 20, Rule 12. AIR 1960 Pat 260 
(261, 262): 1959 BLJR 731. 

(14) Plaintiff claiming only mesne profits 

— Court allowing this claim and keeping 

silent about future mesne profits — Plain¬ 
tiff cannot apply for ascertainment of future 
mesne profits. AIR 1965 Pat 436 (441): 
ILR 45 Pat 180 (DB). (AIR 1962 Pat 46, 
Reversed.) j. 

(15) No claim for mesne profits in the 
plaint — Mesne profits cannot be granted. 
AIR 1968 Pat 160 (165) (DB). 

(16) Suit for ejectment, arrears of rent 
and mesne profits — Claim for mesne pro¬ 
fits dismissed as not pressed by plaintiff ;— 
Subsequent suit for mesne profits maintain¬ 
able as Court in prior suit was not bound 
under Order 20, Rule 12 to pass decree 
for mesne profits. AIR 1962 Cal 111 (D2): 
65 Cal WN 1067. (ILR 32 Cal 118, Foil.) 

(17) Previous suit for partition, damages 
and mesne profits — Decree silent on point 
of damages and mesne profits — k Subse- 
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quent suit for future damages and mesne 
profits not barred by res judicata — Earlier 
cl a i m being for the profits prior to the 
previous suit. (1962) 66 Cal WN 692 (693). 

(18) Unless the plaintiffs* prayer for mesne 
profits had been specifically considered and 
refused, it was open to the Court to enter¬ 
tain a subsequent application for mesne pro¬ 
fits after die passing of the preliminary 
decree and before the passing of the final 
decree. Where the pre limin ary decree pro¬ 
vides for mesne profits and the final decree 
does not provide for mesne profits it would 
be open to the Court to pass another final 
decree after ascertainment of mesne profits. 
AIR 1968 Mad 431 (432): (1968) 2 Mad LJ 
282. 

(19) In a suit for partition and possession 
the third defendant was allotted her share. 
She however, had not asked for ascertain¬ 
ment of future mesne profits in her written 
statement. Her claim for past mesne pro¬ 
fits was specifically negatived by the trial 
Court She had not preferred any appeal. 
She assigned her decree and the assignee 
filed an application for ascertainment of 
mesne profits. It was held that as the 3rd 
defendant was not entitled to have mesne 
profits ascertained the assignee from her 
could not claim a higher right. (1965) 1 
Mys LJ 1 (4): ELR (1964) Mys 691. 

(20) It is not in every case that an ex¬ 
press . direction for future mesne profits need 
be given, when plaintifFs case that defen¬ 
dant was in unlawful and forcible pos¬ 
session is accepted, relief of future mesne 
profits directly flows from it. AIR 1966 
Onssa 203 (204): 32 Cut LT 805. 

(21) Decree for possession and rents — 
Enquiry into future mesne profits directed 
under Order 20, Rule 12 — Stay of deli¬ 
very of possession pending appeal subject 
to deposit of certain amount by defendant 
— Amount withdrawn by plaintiff — Court- 
fee on amount withdrawn could not be 
levied as a full inquiry and a decree pursu- 
ant thereto were still to be made. AIR 1962 
Andh Pra 372 (375). 

(22) Court can order an enquiry not only 
mto future mesne profits but also for three 
years preceding the suit. (1965) 1 Mvs 

1 Law R e P 632 (DBX 

8. Notice _ of relinquishment — Clause 

V?'* T~\ The relinquishment of possession 
by iudgment-debtor with notice to decree- 
ft^ugh Court absolves him from 

r i l ?£ lllty 111 res Pect of future mesne 
Pro®* 3 - ALR 1921 Cal 699 (706) (DB) 

D J ere £li ^ g of a P etiti on without 
P^tice is not enough to escape liability un- 

CM 303 Cr (lM? 3l r 5) V CDB) S nOUCe ' AIR 1921 

(3) Notice of relinquishment given at a 
time .when it was too late for cultivation 
was held not sufficient to absolve defendant 

896“ (DB)^ *** 1916 Mad 8* WE 


AIR 1915 Ma 



9. Three years from date of decree. — 

(1) The period of three years mentioned in 
sub-cl. (iii), cL (c) should be reckoned from 
date of preliminary decree, and where the 
same has been appealed from, from date of 
appellate decree. AIR 1953 Trav-Co. 268 
(269) (DB) 00 AIR 1947 Mad 359 (359) 00 
(1903) 30 Cal 660 (665) (FB) 00 (1901) 23 
All 152 (158): 27 Ind App 209 (PC). 

(2) M aximum period for which future 
mesne profits can be awarded is three years 
from date of decree finall y passed. 

35 Cal 1017 (1019) (DB) a™ 

226 (226) (DB). 

(3) If ^ the • decree without specifying any 
period simply awards possession with wasi- 
lat from a particular date, the decree-holder 
is ordinarily entitled to mesne profits up to 
the date of re-delivery of possession to him 
unless the period of three years elapses be- 

such re-delivery. AIR 1943 Mad 354 

/Sii* 1 *** 1956 Trav-Co 103 (105): 
BLR (1955) Trav-Co 600. 00 AIR 1925 PC 
113 (113, 114). 

(4) Compromise decree — Rule does not 
prohibit Court from decreeing future mesne 
profits for more than three years in accord¬ 
ance with terms of compromise. AIR 1955 
Trav-Co 233 (234): ILR (1955) Trav-Co 331. 

(5) A joint and several decree for posses¬ 
sion and mesne profits from the date of ins¬ 
titution of suit to date of decree and up 
to 3 years thereafter was passed against the 
defendants. Some of the defendants appeal- 
ed and were exonerated. Execution of the 
decree for mesne profits was sought against 
the rest for a period upto 3 years after the 
appellate decree calculating the accrecate 
amount claimed at a lower rate Wi Ae 

b K decree - When calcu- 
!?*■ ?“ at fi ate d ! e amount found due was 
actually less than that to which the decree- 

holder was entitled if it had been calculated 
c Pe j?° d j Up o thxee y ears from the 

.™3S?®K* , CO “ ' “ ILB 

(0) Where the Court is dealing with a 
“^ d6 f , by .Plaintiffs on behflf of the 

•* the decislOQ “ their favour has 
rendered it necessary to adjust equities be^ 

tween the trust and the respective alienees 

alienations in whose favour have been set 

Seaward^mesne ^rcfiS^"^^ 

Am 1962 W ^ °^33 a (‘e4 e 3 qUi ^) e 

(1) SCR 206. ’ 044,1 1962 S "PP 

(7) Preliminary decree for possession 

o IS°R d l b 2 e ,vr?r 

12 (1) ( c )> ^d decree-holder can 


[O 20 R 12 N 10-11] 


pnie Code of] Gvfl Procedure, 1008 


Order 20, Rule 12 — Note 9 (contd.) 
ed.) 00 1963 Ker LJ 812 (814): LLR (1964) 
1 Ker 181 00 AIR 1962 Andh Pra 500 (503): 
(1962) 2 Andh WR 71 (FB). (AIR 1959 
Andh Pra 607, Overruled.) 

(8) The final decree contemplated will 
state the amount of mesne profits which 
have to be paid by the judgment-debtor, 
and will take into consideration the date 
upto which mesne profits are to be paid. 
Such date will be either the date of deli¬ 
very of possession or the date of relinquish¬ 
ment of possession by die judgment-debtor or 
with notice to the decreeiolder through 
the Court, or the date of the expiration of 
three years from the date of the decree 
whichever of these alternative dates happen 
to be the earliest. A decree for mesne pro¬ 
fits till delivery of possession cannot be 
interpreted as a decree for the realisation of 
the mesne profits till die actual delivery of 
possession which may never take place. 

AIR 1959 All 242 (243): 1958 AH LJ 734 
(DB). 

(9) When a decree is passed for payment 
of mesne profits until delivery of possession, 
there is always an implied term in the de¬ 
cree that mesne profits are not to be award¬ 
ed for a period of more than three years 
in any case. AIR 1959 Bom 536 (537): 61 
Bom LR 348. 

(10) When once the rights and liabilities 
oi parties are settled by the decree, there 
is no justification for not surrendering pos¬ 
session to the plaintiff, as decreed, specially 
when the judgment-debtor has no objection 
to the. decree. He has no justification to 
wait for the decree being executed. The 
judgment-debtor therefore is liable for mesne 
profits, till he surrenders the possession. AIR 
1959 Ker 249 (250, 251): 1959 Ker LT 304. 
(DB). 

(11) Maximum period for which future 
profits can be awarded is only three years. 
AIR 1907 Andh Pra 64 (66): (1967) 1 Andh 
LT 104. 

(12) A decree for mesne profits can be 
granted for the shortest of three periods 
mentioned in cl. (c) of O. 20, R. 12 (i). 
In all these periods the starting point is the 
date of the institution of suit and terminat¬ 
ing point is delivery of possession or relin¬ 
quishment with notice or expiration of three 
years from date of decree whichever event 
occurs first. (1907) 1 Mys LJ 182 (183): 
9 Law Rep 394 (DB). ( (1963) 1 Mys LJ 
589, Overruled.) 

(13) Redemption suit — Conditional de¬ 
cree for possession on payment — Amount 
to be paid varied in appeal — Mesne pro¬ 
fits become due from date of deposit of 
varied amount and not from previous date of 
deposit of original amount. ILR (1963) Cut 

681 (684). . 

10. AppeaL — (1) An order tor ascertain¬ 
ment of mesne profits is not appealable. AIR 
1948 Sind 124 (125): ILR (1947) Kar 194 
(DB) 00 1958-1 Mad L Jour 99 (100, 101) 


00 AIR 1928 Bom 230 (238): 52 Bom 860 
(DB) 00 (1901) 23 All 152 (157): 27 Ind 
App 209 (PC). • 

(2) Suit for possession and mesne profits 
dismissed — Reversal in appeal — Appeal- 
late Court should not remand case for 
enquirsing into mesne profits but should 
pass a preliminary decree for possession 
directing an enquiry into mesne profits 
under this rule. AIR 1922 Mad 112 (114, 
115): 45 Mad 449 (DB) •• (1870) 13 Moo 
Ind App 490 (490) (PC). 

(3) Plaintiffs right to get past and future 
mesne profits not challenged before lower 
appellate Court —« Even in memorandum of 
second appeal plaintiffs right to get mesne 
profits not questioned — Held, it was not 
open to appellant at stage of argument to 
disclaim altogether hfa liability for mesne 
profits. AIR 1953 Trav-Co 300 (301) (DB). 

(4) Judgment-debtor is not precluded 
from contending in appeal from final decree 
that mesne profits could not be awarded 
for period exceeding three years from date 
of decree as neither Sec. 11 nor Sec. 97, 
Civil P. C. applies. AIR 1905 SC 1325 
(1333): (1965) 2 SCR 661. (AIR 1959 Andh 
Pra 607, Reversed.) 

(5) A plea that the decree for mesne pro¬ 
fits passed by the lower Court is one that 
contravenes die provision in O. 20, R. 12 
(c) (iii) and is therefore, invalid can be 
raised in an appeal even when it is not 
raised in the lower Court. AIR 1902 Andh 
Pra 500 (505, 500): (1902) 2 Andh WR 71 
(FB). (AIR 1954 SC 340, Foil.) 

(0) Where the executing Court has finally 
determined the right of the plaintiffs with 
regard to the period for which mesne profits 
should be recovered the order finally deter¬ 
mines the rights of the parties with regard 
to the duration for which mesne profits 
could be claimed and so falls, within the 
definition of ‘preliminary decree* within the 
meaning of S. 2 (2) of the Code. The 
order is appealable. AIR 1959 Pat 397 (398): 
1959 BLJR 17 (DB). (AIR 1925 All 588 and 
AIR 1942 Sind 60, Dissented from.) 

11. Revision — Review. — (1) In a suit 
by landlord against tenants for possession 
arrears of rent and mesne profits, a decree 

§ assed by Court directing landlord, to ren- 
_ er account of over-payments made to him 
is an illegal decree passed with material 
irregularity. High Court can revise such 
decree. AIR 1969 SC 37 (39): (1969) 1 SCJ 
100 . 

(2) Rejection of application for execution 
of decree on the ground that it was not a 
final decree within the rule — Failure to 
prefer appeal or to apply for review within 
limitation — Review under Sec. 151 not 
maintainable. AIR 1968 Delhi 215 (216). 

12. Court-fees on Mesne Profits. — Cy 
Where the decree is neither clear not expli¬ 
cit, it is open to the executing Court to 
find out as to who is liable for the amount or 
costs and court-fee which the decree-holder 
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R. 18. Decree in administration suit. — (1). Where a suit is for an account of 
any property and for its due administration under the decree of the Court, the 
Court shall, before passing the final decree, pass a preliminary decree, ordering 
such accounts and inquiries to be taken and made, and giving such other directions 
as it thinks fit. •» 

(2) In the administration by the Court of the property of any deceased per¬ 
son, if such property proves to be insufficient for the payment in full of his debts 
and liabilities, the same rules shall be observed as to the respective rights of 
secured and unsecured creditors and as to debts and liabilities provable, and as to 
the valuation of annuities and future and contingent liabilities respectively, as may 
be in force for the time being, within the local limits of the Court in which the 
administration suit is pending with respect to the estates of persons adjudged or 
declared insolvent; and - all persons who in any such case would be entitled to be 
paid out of such property, may come in under the preliminary decree, and make 
such nlaimq against the same as they may respectively be entitled to by virtue of 
this Code. 

L1882 and 1877, S. 218.] 


Order 20, Rule 12 — Note 12 (contd.) 
has to pay for realising the amount of mesne 
profits decreed. (1951) 1 Mad LJ 524 (526): 
64 Mad LW 656 (DB). 

(2) Mesne profits is only one of die inci¬ 
dents of a suit for partition and as such it 
is a component part of a decree passed in a 
suit for partition which for court-fee pur¬ 
poses need not be segregated and valued 
separately. (1968) Ker LJ 549 (551): 1968 
Ker LR 598. 

(3) Section 8 of the Mysore Court-fees 
Act merely requires that the; decree for 
mesne profits shall not have executed until 
such fee is paid as would have been payable 
on the amount claimed in execution if a 
separate suit had been instituted therefor. 
It is left to the decree-holder to decide as 
to when he should pay the court-fee. All 
that he is required to do is that he should 
pay the court-fee before the execution of 
the decree. It is not open to Court to sti¬ 
pulate in the decree any date by which 
the court-fee should be paid. AIR 1959 
Mys 168 (168): 36 Mys LJ 421. 


profits which it can do suo motu. (1968) 2 
Mad LJ 164 (170): 81 Mad LW 64. 

(6) Where a deity allowed to sue as pau- 
er wanted to execute a decree obtained 
y it, an objection was raised that execu¬ 
tion could not be proceeded with unless 
Court-fee on the mesne profits was paid, it 
was held that payment of Court-fee could 
not be a condition precedent before execu¬ 
tion could be proceeded with and court-fee 
would be a lien on the money realized in 
execution. 1968 All LJ 17 (18) (DB). 

ORDER 20, RULE 13 — SYNOPSIS 

1. Administration suits. 

2. Hindu law. - 

3. Muhammadan law. 

4. Who may file an administration suit. 

5. Against whom administration suit can 

be filed. 

6. Plaint in administration suits — See 

Schedule 1, Appendix A, Forms Nos. 

41 to 44. 

7. Decree in administration suits. 



(4) A final decree will be passed for 
mesne profits which will be ascertained in 
an application and this cannot be regarded 
as a proceeding in execution but it is a 
proceeding in continuation of the suit itself. 
If Court-fee is not paid on mesne profit 
the only effect will be that the decree could 
not be executed until it was paid. ILR 
(1963) Andh Pra 560 (564) (DB). 

(5) Where on an application for ascer¬ 
tainment of future profits and a decree the 
Court gave a final decree but called upon 
the plaintiff to pay court-fees within a spe¬ 
cified time, and on failure of the plaintiffs 
to comply with the order dismissed the ap¬ 
plication and where the plaintiff again ap¬ 
proached the court with request agreeing 
to pay Court-fees or for extension or time, 
held that Court had no jurisdiction to call 
upon payment of court-fees before final de¬ 
cree was passed, and the Court should not 
require any application for ascertainment of 


o. testate msurhcient to pay all the debts 
— Sub-rule (2). 

9. Provable debts and liabilities under the 
Insolvency Act. 

10. Barred debt. 

1. Administration suits. — (1) ~A dm inis- 
tration means the. management of the estate 
of a deceased person who has left no execu- 

S? r - ,35? Nag 270 (277): IW < 1953 > 

(2) Property acquired with the income 
derived from the estate of a deceased per- 

re * a ^ a », part of the ^tate. 
^ IR 10 54 Assam 33 (38): ILR (1953) 5 
Assam 415 (FB). 


(3) Administration consists 
ment of the funeral expenses 
ed; (ii) collection, realisation 
tion of assets; (iii) payment of 
cies; (iv) acts in respect of 
to assets; (v) dealings with 


“fTT Pay " 
or the deceas- 

and preserva- 

debts and lega- 

adverse claims 

creditors and 
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legatees and (vi) distribution finally among 
the heirs and next of kin. AIR 1928 Mad 
760 (762). 

(4) An administration suit need not neces¬ 
sarily relate to the estate of the deceased 
person and distribution of the residue among 
the successors of a deceased person forms 
part of administration of an estate though 
it vests in the heirs at the^time of the death 
of the propositus. AIR 1950 Lah 12 (16): Pak 
LR (1949) Lah 697 (DB). 

(5) Enforcement of claims against strang¬ 
ers may not legitimately fall within the scope 
of an administration suit; but collection of 
the assets in the hands of persons who are 
properly joined as defendants in an admi¬ 
nistration suit is not outside its scope. Such 
persons are the heirs, legatees, creditors, exe¬ 
cutors etc. ADR 1953 Nag 276 (277): DLR 
(1953) Nag 565 (DB). 

(6) The object of an administration suit 
is to have the estate administered under a 
decree of Court. In such a suit the whole 
a dminis tration and settlement of the estate 
are assumed by the Court, the assets are 
marshalled and a decree is made for the 
benefit of creditors and other persons en¬ 
titled to the property. AIR 1950 East Punj 
276 (277): ILR (1950) Punj 226 (DB) 

AIR 1943 Bom 273 (276) 00 AIR 1931 Mad 
683 (684): 55 Mad 21 (DB). 

(7) A dm i ni stration suit is, in essence, one 
for an account and application of the estate 
of the deceased, for the satisfaction of die 
dues of all the creditors. ADR 1952 Sau 
30 (31), 32) 00 (1958) 1958-2 Andh WR 
149 (150, 151) 00 ADR 1918 Cal 883 (885): 
44 Cal 890 (DB). 

(8) When the main purpose of a suit is 
to determine who is the rightful heir of a 
deceased person an administration suit is not 
the proper remedy. ADR 1940 Lah 179 (180). 

(9) If the main object of the suit is to have 
an alienation by the deceased set aside or 
to obtain possession of property illegally 
withheld by one of the heirs, an adminis¬ 
tration suit is not the proper remedy. AIR 
1950 East Punj 276 (278): ILR (1950) Punj 
226 (DB). 

(10) A suit for administration comprises 
two stages. The suit cannot be dismissed at 
the prefiminary stage except where the plaint 
discloses no cause of action or the suit is 
premature. AIR 1931 Cal 45 (48): 57 Cal 
1358 (DB). 

(11) An a dminis tration suit is not a suit 
relating to immovable property and, there¬ 
fore, the Court is not incompetent to admi¬ 
nister properties or to deal with questions of 
title in respect of properties situate outside 
its jurisdiction. (1906) 33 Cal 180 (191, 192): 
32 Ind App 198 (PC). 

(12) Jurisdiction of Court, as to adminis¬ 
tration suit, does not depend upon the ques¬ 
tion whether the Succession Act applies to 
the estate of die deceased person. (1881) 
1881 Pun Re No. 08, P. 153 (DB). 


(IS) Before Court takes upon itself admi- 
nisteration of property preliminary decree 
for administration should be passed. 
AIR 1930 Bom 330 (330) (DB). 

(14) The Court may also make an order 
for grant of maintenance pendente lite but 
this power has to be exercised with caution. 
ADR 1918 Pat 338 (340) (DB). 

(15) Where a preliminary decree has been 

passed under this rule, the Court can stay 
proceedings taken by another decree-holder 
and direct him to come in and prove his 
c laim in the administration suit. APR 1939 
Mad 204 (207, 208). , 

(10) Where a receiver has been appointed 
under a dminis tration" decree and a creditor 
brings to sale any property belonging to the 
estate in execution of ms decree without 
obtaining leave of Court, the sale is not 
void. The status of such a receiver is not 
better than that of a receiver appointed 
under O. 40, R. 1. AIR 1943 Bom 273 
(270, 277). , -, , 

(17) A creditor who has neglected to come 
in under the administration decree cannot 
subsequently sue the creditors who have 
proved their debts and received dividends, 
for a re-distribution of the assets and for a 
pro rata refund by such creditors. ADR 1930 
Bom 423 (428). 

(18) In an administration suit Court can 
determine whether certain alienations were 
in fact made by deceased; it cannot, how¬ 
ever, determine validity or such alienations. 
AIR 1950 East Punj 270 (278): ILR (1950) 
Punj 220 (DB). 

[But see AIR 1903 Andh Pra 298 (299): 
DLR (1902) Andh Pra 84. (ADR 1935 Cal 
89 and AIR 1937 Rang 497 and AIR 1950 
EP 270, Diss.)] 

(19) Where the alienation impleaded Is 
not that of the deceased, but of his heirs, 
the Court can consider the validity of such 
alienation, in order to determine the estate 
of the deceased at the time of his death. 
The alienated properties can be included in 
the plaint schedule of properties. The alie¬ 
nee is therefore a proper party to the suit. 
ADR 1954 Trav-Co 399 (400): ILR (1954) 
Trav-Co 752. 

(20) Power to entertain Administration 
suit is given by S. 9 and not bv O. 20, 
R. 13 —- Suit not barred expressly or im¬ 
pliedly — It must be entertained. (1964) 2 

Andh WR 455 (457). _ 

(21) Suit for administration of estate _ in 
the hands of heirs of deceased who died 
intestate — Creditor electing to proceed 
against estate of deceased —» Suit for ad¬ 
ministration not barred. (1964) 2 Andh WR 
455 (450). 

(22) Where one legatee sues on behalf of 
himself and the others for administration of 
the estate, the plaintiff who is the dominus 
litis, is entitled to withdraw his suit on the 
payment of his legacy amount. It is only 
after a preliminary decree is passed under 
O. 20, R. 18, that the plaintiff would not 
be entitled to withdraw. AIR 1960 Andh 
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Pra 572 (574): (1960) 1 Andh WR 450 
(DB). 

(23) Suit for share in estate left by de¬ 
ceased is an administration suit and O. 20, 
R. 13 would apply. AIR 1961 Andh Pra 
835 (337): (1961) 1 Andh WR 241 (FB). 

(24) Suit for accounts of property and due 
administration of estate left by deceased —- 
Valuation made by plaintiff not shown to be 
wrong — Jurisdiction of Court to determine 
correct valuation not attracted. (1965) 6 Guj 
LR 402 (405): ILR (1965) Guj 495. 

(25) Where the plaintiffs who were not 
next of kin of the deceased prayed for parti¬ 
tion of certain immovable properties but 
did not pray for administration of movable 
property, and besides they prayed for an 
injunction restraining certain defendants from 
executing their decrees and getting the pro¬ 
perties sold in execution, such a suit was 
not a suit for administration but one for 
partition. The plaintiffs could not file a suit 
for ad minis tration. ILR (1964) Guj 284. 

(26) First suit by widow for administra¬ 
tion of her deceased husband’s estate under 
O. 20, R. 13 having been withdrawn second 
suit for recovery of dower debt against heirs 
is not barred as causes of action for both 
were different AIR 1962 Punj 50 (51): 63 
Pun LR 775. 

(27) There is no bar to bring a suit for 
a dmini stration in respect of the assets of 
more than one person. AIR 1960 Assam 183 
(185) (DB). 

2. Hindu law. — (1) If the property of 
a Hindu passes by survivorship there is no 
estate of the deceased left for administra¬ 
tion and a suit for administration is not 
maintainable. AIR 1939 Mad 552 (553): 
ILR (1939) Mad 820. (AIR 1937 Mad 785, 
Reversed; AIR 1937 Mad 99, Overruled; 32 
Bom 381, Rel. on.) 

3. Muhammadan law. — (1) Under the 
Muhammadan law, the funeral expenses of 
the deceased should be defrayed first from 
out of the assets, then his debts and then 
die legacies. The residue is to be thereafter 
distributed amongst the heirs of the deceas¬ 
ed. (1882) 8 Cal 20 (24) (DB). 

(2) A suit bv the heirs or the creditors or 
the legatees of a deceased Muhammadan for 
the enforcement of their claims against the 
estate of the deceased, becomes essentially a 

S* ® d 5S n 5 stratiori - AIR 1915 Cal 655 
(657) (DB) 00 (1882) 8 Cal 370 (374) (DB). 

(3) Suit to enforce claim against estate of 
deceased Muhammadan — Partition of estate 

,^o an -JoN Cident AIR 1928 Mad 

/oU (7o2, 763). £ 

(4) Even the heirs of the deceased who 
are not parties to such a suit are bound by 
the proceedings and cannot claim anyth ins 
but what remains after the debts of the 

(31 C 7, aS 318) h (DB) beCn Paid ' (1894) 21 CaI 311 

/iwr^r \? ay fi,e an administration suit. —. 

.. # e following persons may maintain a 
suit for administration: 


(a) Any person entitled to a share in the 

deceased's estate, such as next of kin. 
AIR 1928 Mad 760 (762). 

(b) A legatee or an annuitant. AIR 1952 

Sau 30 (31, 32). 

(c) A creditor of the deceased on behalf 

of all the creditors. AIR 1951 Mad 
296 (307): ILR (1950) Mad 607 (DB) 
00 (1884) 10 Cal 713 (734) (DB). 

(d) On a combined reading of Form 14 

App. A and Form 17 App. D it can 
be inferred that a creditor is one of 
the persons who is entitled to get a 
decree so it follows that creditor can 
sue for administration decree. AIR 
1960 Mys 53 (50): 87 Mys LJ 500 
(DB). 

(e) An executor or administrator, where 

there are disputes between the heirs 
°r the legatees and where there is 
a doubt as to the manner in which he 
should administer the estate. (1909) 
33 Bom 429 (433) (DB). 

(f) The legal personal representative of 

the deceased. AIR 1932 PC 146 (151). 

(2) It is not obligatory on Court to pass 
a decree for administration, if defendant be¬ 
fore decree satisfies plaintiff’s claim. It may 
dismiss the suit AIR 1914 Mad 640 (647) 
(DB). 

(3) To maintain an administration suit in 
regard to estate of a deceased debtor, on 
basis of a decree obtained against him 
during his lifetime, the decree must be 

enWement at the date of the 
suit. AIR 1941 Pat 70 (77): 20 Pat 223 (DB). 

(4) Administration decree is discretionary 
relief t No one is entitled to such relief 

LJ °506®DB) MyS 53 (56): 37 Mys 

® S “* by receiver appointed in Admi- 
nfahration smt is not maintainable, if plain- 
titt in Administration suit is found to have 
no title. ILR (1960) 2 Cal 282 (DB). 

ujn^ ainst administration suit can 

rr (D A suit for administration is 
mam tamable against persons who were in 

° f P r °P erty during lifetime of 
^ T u gents or managers and who 

Am 1952 s.!"X ffrgr l ™ a-u.- 

«i 2 ™ m 

legacy and for administration of the estate 
of the deceased, the executor, if there is 
3? ^ 0 jdy necessary party and not 

58 Caf 77 ^ S * 1932 Cal 337 (338°: 
es/2 ^of^deceased aTe'pS™^ to ^ h 

SfflS?3 A1R 193 " £ 

O “ administration suits. _ See 

Schedule I. Appendix A, Forms Nos. 41 to 


j , . 13 — u; in 
administration suits 
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Order 20, Rule 13 — Note 7 (contd.) 
tonus prescribed in Code should be follow¬ 
ed ^ P 0 ^^. (1905) 32 Cal 501 

(obo) (DB). 

(2) In a suit by a creditor for adminis¬ 
tration, it cannot be held that other credi¬ 
tors are represented by plaintiff in the sense 
that they are, in effect, parties to suit. AIR 
1931 Mad 683 (684): 55 Mad 21 (DB). 

(3) A decree for administration of estate 
a deceased person is a decree in favour 

°Jr ^ cre ditors and persons entitled to the 
effects of the deceased. A creditor who has 
attached the property of the deceased is 
not entitled to any priority in respect of his 
claims AIR 1943 Bom 273 (276) 00 (1888) 
15 Cal 202 (209, 210) (SB). 

(4) Pendency of an administration suit 
wrn not debar a secured creditor from en¬ 
forcing his security. (1881) 7 Cal 733 (735) 
(DB). 

(5) A preliminary decree in administration 
suit cannot be in a hypothetical form making 
defendant personally liable “for mal-admi- 
nistration . It must first be decided on al¬ 
legations specifically and properly made of 
mal-adm frustration whether any of the 
charges has been made out It is only there¬ 
after that the Court can direct an account 

that basis. AIR 1951 Mad 290 (305): 
ILR (1950) Mad 607 (DB). 

(6) After the passing of the preliminary 
decree it is not proper for the Court to 
sanction a compromise to which all parties 
to the suit are not parties. (1905) 32 Cal 
561 (565, 566) (DB). 

(7) A supplementary decree cannot be pass¬ 
ed after preliminary decree. Only final de¬ 
cree can be passed. AIR 1938 Rang 872 
(374) (DB). 

(8) Inquiry into assets of deceased at time 
of his death should be undertaken only after 
preli min ary decree. For this purpose pro¬ 
perties alienated by heir of deceased would 
be included in assets and Court would have 
jurisdiction to implead the alienee as a 
party to suit after passing of preliminary 
decree. AIR 1954 Trav-Co 399 (400): ILR 
(1954) Trav-Co 752. 


(9) Although a Court in pursuance of a 
decree in an administration suit is compe¬ 
tent to direct one of the parties to sue to 
restore or hand over to the administrator or 
receiver assets belonging to the estate which 
are in the possession of such party, it is not 
open to Court to direct a debtor to pay a 
debt disputed by the alleged debtor to the 
administrator or the receiver. AIR 1930 I .ah 
865 (365). 

(10) The Code makes no provision as to 
when a final decree in an administration suit 
should be passed or as to the contents of 
such decree; this must depend upon the cir¬ 
cumstances in each case. AIR 1930 Lah 879 
(883) (DB). 

(11) The administration suit to collect the 
assets of Chitty does not bar the foreman 
from dealing with his creditors. An honest 
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and real adjustment and satisfaction of any 
of the claims, could be recognised in the 
administration of the estate. AIR 1900 Ker 
222 (223): 1959 Ker LT 1318 (DB). 

8. Estate insufficient to pay all the debts 
—— Sub-rule (2). — (1) Where estate of the 
deceased is insufficient to pay all debts of 
deceased in full, sub-rule (2) will apply. 
AIR 1951 Mad 296 (807): ILR (1950) Mad 
607 (DB). 

(2) The object of sub-rule (2) is not to 
apply all rules of insolvency to insolvent 
estates. AIR 1943 Bom 273 (276) 4,0 AIR 
1919 Cal 908 (910, 912): 45 Cal 653. 

[See however AIR 1914 Mad 281 (282): 
88 Mad 500 (503) (DB). (This rule is inap¬ 
plicable to suits against Administrator-Gene- 

ral-)] 

9. Provable debts and liabilities under 
the Insolvency Act.— (1) The dividends due 
to creditors should, in an administration suit, 
be calculated on amount of debt at the date 
of preliminary decree and not at date of 
proof. (1871) 0 Beng LR App 140 (141). 

(2) Unsecured creditors are entitled to in¬ 
terest up to the date of preliminary decree 
and not up to the date of payment. AIR 
1929 Mad 242 (243). 

(3) Secured creditors are entitled to inte¬ 

rest from proceeds of sale of secured pro¬ 
perty up to the date of payment. AIR 1929 
Mad 242 (243). V 

(4) Creditors of an estate under adminis¬ 
tration will, on due cause shown, be let in 
at any time, while the fund is in Court, 
except where they have been guilty of re¬ 
missness in the assertion of their claim and 
other creditors are prejudiced thereby. (1905) 

9 Cal WN 167 (169, 170). 

(5) According to the insolvency law in 
force in Travan core as applied to adminis¬ 
tration suits, a set-off effected, even before 
the institution of the administration suit can¬ 
not be taken into account in adjusting the 
rights of the parties. AIR 1951 Trav-Co 
97 (98) (DB). 

10. Barred debt. — (1) A creditor whose 
claim is barred before preliminary decree 
cannot come in and claim to be paid out of 
the estate. AIR 1931 Mad 683 (684): 55 
Mad 21 (DB). 

(2) If a debt is due to the deceased by 
the next of kin, but is barred by limitation, 
an executor can retain a share, inasmuch as 
die debt still existed though only the reme¬ 
dy is barred. (1881) 7 Cal 644 (647). 

(3) The mere institution of an adminis¬ 
tration suit to collect the assets of the chitty 
conducted by the defendant’s tarwad will 
not have the effect of suspending the law of 
limitation so far as the creditors are con¬ 
cerned. After the date of die preliminary 
decree, the affairs of the chitty assets are 
in the hands, of the Court and hence the 
claims of the creditors will not be barred 
by the operation of the law of limitation. 
Prior to that date, those claims may ^ get 
time barred. AIR 1960 Ker 222 (223): 1959 
Ker LT 1318 (DB). 
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R. 14. Decree In pre-emption rat.—{1) Where the Court decrees a claim to 
pre-emption in respect of a particular sale of property and the purchase-money 
has not been paid into Court, the decree shall— 

(a) specify a day on or before which the purchase-money shall be so paid, 

and 

(b) direct that on payment into Court of such purchase-money, together 

with the costs (if any) decreed against the plaintiff, on or before the 
day referred to in clause (a), the defendant shall deliver possession of 
the property to the plaintiff, whose title thereto shall be deemed to 
have accrued from the date of such payment, but that, if the purchase- 
money and the costs (if any) are not so paid, the suit shall be dismissed 
with costs. 

(2) Where the Court has adjudicated upon rival claims to pre-emption, the 
decree shall direct,— 

(a) if and in so far as the claims decreed are equal in degree, that the 
claim of each pre-emptor complying with the provisions of sub-rule (1) 
shall take effect in respect of a proportionate share of the property in¬ 
cluding any proportionate share in respect of which the claim of any 
pre-emptor failing to comply with the said provisions would, but for 
such default, have taken effect; and 


ORDER 20, RULE 14 — SYNOPSIS 

1. Pre-emption. 

2. Pre-emption under Mahomed an law. 

3. Pre-emption by custom. 

4. Pre-emption by contract. 

5. “Shall specify a day on or before which 

purchase-money shall be paid." 

6. Extension of time. 

7. Plaintiff’s title, when accrues. 

8. Payment into Court. 

9. Tender of money, if sufficient. 

10. Right to rents and profits. 

11. Vendor’s title in pre-emption suits. 

12. Set-off of costs against purchase money. 

13. Rival pre-emptors — Sub-rule (2). 

14. Appeal. 

1. Pre-emption. — (1) The right of pre¬ 
emption is not a right of “repurchase” in¬ 
volving any new contract of sale; but is 
simply a right of substitution, entitling the 
pre-emptor to stand in the shoes of the 
vendee in respect of all the rights and 
obligations arising from the sale under which 
he has derived his title. AIR 1957 Pat 545 
(547): 30 Pat 114 (DB). 

(2) The right of pre-emption may be de¬ 
feated by waiver or acquiescence of the 

A^ n 0O t (PC) 9 ° 8) 35 ^ 402 (4U): 85 Ind 

(3) The doctrine of pre-emption does not 
fJP|Pjy to execution sales. (1905) 27 All 670 
g77) (DB) 00 AIR 1932 Nag 44 (45): 28 

(4) The right of pre-emption arises only 
on a sale of immovable property. AIR 1957 
Pat 545 (547): 30 Pat 114 (DB) po (18921 

(5) Where a plaintiff having a right to pre¬ 
empt joins witfi himself, in a suit for Srl 


empuon, a stranger, ne rorreits tns right to 
pre-empt (1897) 19 All 324 (320) (DB)T 

(6) Right to pre-empt is not forfeited if 
persons joined are members of p laintiff ’s 
family. (1897) 19 All 311 (311) (DB). 

(7) Guardian of minor is competent to 
exercise or refuse to exercise on behalf of 
the minor a right of pre-emption. (1901) 23 
All 129 (180) (DB). 

(8) Price alleged in deed of sale not true 
contract price — Vendor and vendee con¬ 
cealing real price — Court should ascertain 
the market price at die time of die sale. 
(1887) 9 All 471 (473) (DB). 

(9) Sale to two, one of whom alone is 
liable to be pre-empted — Interest separable 

a&rrar £&& aUowab] °- 

(10) Land sold to the stranger, subse¬ 
quently re-sold by stranger before suit to 
a co-sharer having equal rights with those 
seeking pre-emption — No right of pre¬ 
emption. (1898) 20 All 100 (102) (DB). V 

&P QEht to pre-empt must subsist both 

?t ^ e « bme r of sale ,ana at the time of the 
institution of suit (1899) 21 All 374 (379) 

i Whoi a tenant in possession pur¬ 
chases his tenancy land, a pre-emptor who 
obtains a pre-emption decree cannot evict 

S^tionfll (ST - U968) ™ PUI> LR <° elhl 
(13) A direction under O. 20, R. 14 relat¬ 
or 8 ^ ale P rice or market value 

of land m litigation has no relevancy in 
determining the fonun of suit or appeal in 

D smt . relating to agricultural land 
^ , tfae forum is governed by the jurisdic- 

(1887) Va Ara Tc3?n , S Y its Valuation Act 
LR 338 467 W0): 62 Pun 

LR 1908: 146 
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(b; it and in so far as the claims decreed are different in degree, that 
claim of the inferior pre-emptor shall not take effect unless ’and Wv 

[1882 ^ d S JL877 0r s P1 214^ Pt0r ^ t0 com Pty with the said provisions. 

HIGH COURT AMENDMENTS 

Bombay: Dadra and Nagar Havelia 

In Order XX, Rule 14, substitute a colon for the fulls top appearing at the end of 

clause (b) of sub-rule (1) and add thereafter the following proviso:__ 

“Provided that if there are crops standing on the property, possession of the 
property shall not be delivered to the plai n t iff until such crops have been reaped. 
The plai ntiff shall, however, be entitled to simple interest not exceeding 6 per cent 
per annum at the discretion of the Court on the amount deposited by him in res¬ 
pect of the period between the date of payment into Court by him of the p ur ch a se 
money and the costs (if any) and the date on which delivery of possession to him 
by the defendant takes place." (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, 8. 8 [1-Z-1965.I «, | 

Mysore ■ 

Add the following proviso to Rule 14 (1) (b)a— * 

Provided that if there are crops st andin g on the property the Court may post¬ 
pone the delivery of property to the plaintiff till after the crops have been reaped 
and direct that the plaintiff be paid by the defendant simple interest at such rate 
as may be fixed not exceeding 6 per cent per anmrm on the amount deposited by 
the plaintiff in Court in respect of the period between the date of deposit into Court 
of the purchase money and costs, if any, and the date to which delivery of posses¬ 
sion has been postponed.” (30-3-1967.) 


I 


<¥ 


Order 20, Rule 14 (contd.) 

2. Pre-emption under Mahomed an law.—. 
The Mahomedan law is the only system 

or law which provides substantive rules 
relating to pre-emption. (1883) 5 All 110 
(113, 117) (DB). 

(2) In the Madras Presidency, the right of 
pre-emption under the Mahomedan law is 
not recognised on the ground of its being 
opposed to public policy. (1870) 6 Maa 
HCR 26 (31) (DB). 

3. Pre-emption by custom. — (1) A right 
of pre-emption is recognized by custom 
among Hindus in Bihar, Gujarat and the Uni¬ 
ted Provinces. (1912) 39 Cal 915 (922): 39 
Ind App 101 (PC) (Bihar.) 00 (1869) 6 Bom 
HCR (AC) 263 (264) (DB) (Gujarat.) 00 (1890) 
12 All 234 (254, 258) (FB) (U.P.) 


4. Pre-emption by contract. _— (1) 
emption can be claimed on basis of a con¬ 
tract between the person claiming to pre¬ 
empt and the vendor, if the vendee has 
notice of such contract. (1898) 2 Cal WN 
575 (576) (DB) 00 (1909) 4 Ind Cas 743 
(744) (DB) (Cal). 

(2) A right of pre-emption in respect of a 
property may be conferred on a mortgagee 
thereof. (1900) 22 All 238 (240, 242) (DB). 

(3) Right of pre-emption cannot be en¬ 
forced against an execution purchaser of the 
equity of redemption. (1910) 34 Bom 567 
(570) (DB). 

5. “Shall specify a day on or before which 

§ urcb as e-money shall be paid. — (1) The 
ecree should specify a day before which 
the purchase-money shall be paid. AIR 1955 
Punj 140 (141) 00 AIR 1950 All 663 (664). 


(2) It is not a compliance with the rule to 
say that the money should be paid within a 
certain period. AIR 1926 All 158 (158) 

00 (1906) 1906 Pun Re No. 48, p. 172 (170, 
182, 186) (FB) 00 AIR 1921 Lah 0 (9) (FB). 

[See however (1954) 1954 Raj LW 80 
(82) (DB).] 

(3) Where the vendee * has paid off en¬ 
cumbrances on the property the amount 
should be included in the “purchase-money” 
unless he has paid off the encumbrance in 
bad faith or improvidently. AIR 1924 Oudh 
1 (1, 5, 6) (DB? ' 

6. Extension of time. — (1) Section 148 
does not enable the Court to enlarge the 
period fixed by the decree for paying the 
purchase-money. IT JR (1955) Madh B 67 
(70) 00 AIR 1950 All 663 (064) 00 (1910) 
13 Oudh Cas 28 (30, 31) (DB). 

[But see AIR 1910 Pat 268 (269): 1 Pat 
L Jour 92 (DB).] 

(2) Where the last day allowed to plain¬ 
tiff to deposit purchase-money is a holiday, 
the money may be deposited on the next 
court-day on general principles of law. AIR 
1924 All 218 (220): 46 All 328 (FB). (Over¬ 
ruling AIR 1922 All 278 and AIR 1918 All 
13: 41 All 47.) 

(3) The time for payment fixed by a 
emption decree is not extended by the 
that an appeal has been preferred against 
the decree. (1955) ILR (1955) Madh B 67 
(70) 00 AIR 1950 All 663 (664) °* (1890) 
18 All 223 (226) (SB).. 

J 4) Appellate Court may, if it thinks fit, 
arge the time fixed by pre-emption de¬ 
cree. AIR 1954 SC 50 (51): ILR (1953) Hyd 
ILR (1955) Nag 267 (271) (DB). 
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Order 20, Rule 14 — Note 6 (contd.) 

(5) When a decree for pre-emption is pas¬ 
sed fixing a certain period from the date of 
the decree for payment of pre-emption 
money and no payment is made within the 

ioa sO fixed, and when in an appeal by 
e judgment-debtor from that decree no 
order staying execution of the decree is 
passed and the decree is affirmed without 
any order fixing a fresh period for payment, 
the period for payment should be calculated 
from the date of the original Court’s de¬ 
cree and not from the date of the Appel¬ 
late Court’s decree. AIR 1958 Madh Pra 7 
(8, 9) (DB). 

(6) Where the Appellate Court increases 
the sum to be paid by the plaintiff in a pre¬ 
emption suit and he deposits the excess 
amount ordered within a reasonable time 
after the appellate decree, the payment is 
a valid one. AIR 1914 All 248 (248): 30 
All 514 (DB). 

(7) On plaintiff's default in paying pur¬ 
chase-money within time allowed, suit should 
be dismissed, though the decree does not 
contain a specific provision to that effect. 
AIR 1954 SC 50 (51): ILR (1953) Hyd 455 
•• ILR (1955) Madh B 67 (70) 00 (1890) 
18 All 223 (227) (DB). 

(8) If plaintiff has appealed against the 
very condition in the decree that he should 
pay the purchase-money within a certain pe¬ 
riod, Appellate Court should not dismiss 
suit simply on ground of non-payment 
within time so fixed. (1912) 17 Lud Cas 
868 (868) (DB) (AH). 

(9) Where a suit for pre-emption by a son 
in his own individual capacity is dismissed 
owing to his failure to pay purchase-money 
within time allowed, a fresh suit by his 
father, for pre-emption in assertion of his 
own individual right is not barred. 1885 
Pun Re No. 1, p. 1 (1) (DB). 

7. Plaintiff's title, when accrues. — 

(1) The pre-emptor's title to property ac¬ 
crues from date of payment of purchase- 
money into Court and not from date of sale 
Or of decree. AIR 1953 Punj 163 (165): ILR 
(1954) Punj 15. (24 Mad 449, held no longer 
good law.) 00 AIR 1949 Nag 338 (339) 00 
AIR 1930 Lah 273 (277): 11 Lah 128 (FB). 
(Overruling 1908 Pun Re No. 25.) 

(2) A registered instrument is not neces¬ 
sary for passing the title. AIR 1949 Nag 
338 (339) 00 AIR 1929 All 237 (238) (DB). 

(3) Wtoere, at the time of the deposit in 
Court, there are crops on the land, they also 
pass to the pre-emptor. AIR 1923 Nag 327 
(329). 

(4) Where the pre-emptor under a pre¬ 
emption decree acquires title to the equity 
of redemption on payment of purchase- 
money and the money is withdrawn by the 
vendee the title cannot be defeated on the 
ground of adverse possession by the mere 
fact that symbolical possession was not 
taken by the pre-emptor under O. 21, R. 30 
or by reason of the failure to obtain muta¬ 
tion or to secure correction of the papers. 


AIR 1945 Oudh 200 (206): 20 Luck 856 
(DB). 
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of possession to plaintiff on deposit of money 
in Court is not necessary. AIR 1923 All 
507 (508): 45 All 482 (DB) 00 AIR 1935 
Lah 523 (525): 10 Lah 1065 (DB); 

(6) Where the pre-emptor is already in 
ossession of the property, provision as to 
elivery of possession does not apply. AIR 

1914 AH 440 (441) 00 (1897) 20 Mad 305 
(310) (DB). 

(7) Statutory right of pre-emption though 
not an interest in land is a right that at¬ 
taches to the land. Statutory right of pre¬ 
emption under Sea 15 (1) (a) of Punjab 
Pre-emption Act (1 of 1913) is a heritable 
right and a decree can be passed in favour 
of legal representatives of deceased pre- 
emptor. If pre-emptor dies during pen¬ 
dency of appeal his legal representatives 
can be legally substituted. AIR 1968 SC 
1205 (1207): 70 Pun LR 823 00 AIR I960 
Punj 348 (350): 68 Pun LR 29 (DB). 

(8) Pre-emptor acquires his title from the 
date of payment of purchase-money. Even 
if he is required to pay additional price as 
a result of appeal that makes no difference. 
(1964) 60 Punj LR 988 (991): 1964 Cur LT 
427. 

(9) Since the pre-emptor takes over the 
entire bargain from the vendees, he should 
pay the expenses bona fide incurred by the 
vendees on registration, stamp duty, etc., as 
a part of that bargain. (1964) 60 Pun LR 
988 (991): 1964 CuF LJ 427. 

(10) In a pre-emption suit once the pur¬ 

chaser takes a plea that he is only osten¬ 
sible purchaser, the Court must find out 
the truth of the plea and if true make 
real purchaser a party. The pre-emptor can 
succeed only if he has better title than 
the real purchaser. 68 Punj LR 611 (615)* 
ILR (1966) 2 Punj 894. 1 ±t>,m 

(11) There is no failure of public policy 
underl>ang Sec. 17-A of Punjab Security of 
Land Tenures Act (10 of 1953) when a 
tenant voluntarily allows a decree for pre¬ 
emption to be passed and hands over pos¬ 
session of land on receiving pre-emntion 

* 1965) 2 Pun i 590 $99) (DB). 

(12) Title passes to pre-emptor on deposit 
of purchase-money in terms of decree — 
Delivery ot possession not necessnrv atr 
1964 Punj 260 (266, 268): 66 Pun LR 251 

f a3) A pre-emptor must maintain his qua¬ 
lification to pre-empt to the date of too 
decree of the first court only whether that 
decree is one decreeing or dismissing his 
suit His loss of qualification after the date 
of decree will not affect his claim in such 

345 II U 1 ) 966 P ' lr " 374 (377) 68 p£ 

(14) (i) The title of a pre-emptor in res- 

tocVw Pre -T P ^ d P r L °P ert y accrues from 
the date on which purchase-money and costs 
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Order 20, Rule 14 — Note 7 (contd.) 
are paid by him; (ii) On such title accru¬ 
ing to him the pre-emptor is entitled to 
delivery of possession; (iii) Any demise of 
the property or of any interest therein 
created hy the vendee does not affect the 
rights of the pre-emptor; (iv) A tenant in¬ 
ducted by vendee does not become pre- 
emptor s tenant. AIR 1908 Punj 110 (119): 
69 Pun LR 743 (FB). 


8. Payment into Court. — (1) _ 

ment promissory notes are not “monev” and 

the deposit thereof is not valid. 1890 Pun 

& No 70, p. 187 (FB) 00 1963 Jab LJ 

871 (873). (Payment snould be by legal ten¬ 
der.) 

(2) A payment made out of Court to ven- 
clee sufficient compliance provided vendee 
certifies to Court within period allowed for 
payment the fact of his receipt of the money 

/r^^ n o« olherwise. Am lg21 ^ 15g ^ 16Q v 

S> B > 1918 Lah 249 (250): 1916 Pun 

No. 73 00 AIR 1963 Punj 133 (136): 

^1962) i Puuqj* 512. (Observations in AIR 

1958 Raj* Sll.) hB,d diSSented fr0m “ AIR 

Rai 311 (314): 

(3) Considerations as to payment outside 
[ne Court to the vendee and certification 
by him prima facie do not appear to be 
sufficient compliance of the decree both be¬ 
cause the provisions of law in that respect 
are mandatory and also because the vendee 
cannot be called a decree-holder in a suit 
for pre-emption. Under the terms of statute 
payment into court of the required sum be¬ 
fore the fixed date has the effect of bring¬ 
ing into existence a certain right in the pro¬ 
perty in suit and any variation in the con- 
dition is bound to affect rights of either 
party. (1963) Jab LJ 871 (873, 874). 

(4) A payment is not valid if it is not a 
payment of the full amount stated in the de¬ 
cree, however small may be the sum by 
which it falls short. AIR 1923 Lah 250 
(251). (One rupee.) 00 (1913) 18 Ind Cas 
600 (601) (Lah). (One anna.) 

(5) Where decree directs payment of pur¬ 
chase-money and costs within a specified 
time, both must be deposited within that 
time. AIR 1924 Lah 359 (359). 

(6) Where, though costs are awarded, no 
time limit is fixed for their payment they 
need not be deposited in time. (1913) 18 
Ind Cas 994 (996): 1913 Pun Re No. 3. 

(7) The plaintiff does not forfeit his right 
of pre-emption by raising the purchase- 
money by a mortgage of the property sought 
to be pre-empted. AIR 1917 Ail 156 (157) 

(DB). 

(8) On payment into Court the money 
stands to the credit of the vendee and the 
pre-emptor's rights are not affected by the 
fact that a creditor of his attaches the money 
and is allowed by the Court to remove it. 
(1897) 19 All 256 (258) (DB) 00 1902 Pun 
Re No. 21, p. 85 (88) (DB). 


(9) Compromise decree In pre-emption 
suit Plaintiff required to hand over certain 
l^ud to defendant within a certain period 

Ceasing to cultivate with a view to hand 
over possession was held sufficient compli- 
“cf- AIR 1917 Lah 400 (401) (DB). 

(10) The provisions of Order 20, Rule 14 
do not apply to a decree in a pre-emption 
suit based on a compromise. Where by 
means of a compromise pre-emption decree 
me pre-emptor pays the money to the ven¬ 
dee in the presence of the Court in pursu- 

°f the terms of the compromise and 
me Court thereupon actually passes a final 
decree for pre-emption, then such decree is 
not contrary to law and a nullity. f59) 01 
Punj LR 774 (778J. V 

(11) Where a pre-emption decree directs 
payment of a fixed date, such payment out 
of court is sufficient compliance with de- 
cre I e provided payment is made before sti¬ 
pulated date. Such payment can be plead- 

execution of decree. AIR 
1963 Punj 133 (136): DLR (1962) Punj 512. 

(12) Compromise decree in pre-emption 
smt -— Person with superior right of pre¬ 
emption to get possession subject to pay- 
™ent of purchase money to vendees by spe¬ 
cified date — Payment to 'vendees outside 
Court before specified date, amounts to pro- 
per compliance —■ Failure to get payment 
cernned by Court before due date is imma- 

LRleUDB) 984 Pai tf 805 (807): 66 ^ 

9 - Tender of money, if sufiScient. — (1) A 
tender of purchase money to Court with- 
h\ tun® - limited is sufficient compliance 
with decree, although through laxity of 
Court officials or other such cause actual 
deposit is made later on. AIR 1916 Lah 77 
(77, 78) 00 AIR 1915 Oudh 171 (172). 

[See also AIR 1955 Punj 140 (141).] 

(2) A tender to Court after its usual 
working hours is not valid. AIR 1920 
Oudh 25 J28, 29): 23 Oudh Cas 254. 


(3) Tender implies the physical act of 



by a mere spoken offer. (1957) 59 Pun 
LR 204 (211). 

(4) Decree-holder applying to Court for 
making deposit 15 minutes before • the ris¬ 
ing or the Court on the last date — Fur¬ 
ther, decree-holder not taking the money 
with him — Term in the decree, held, not 
fulfilled. (1968) 70 Pun LR 81 (82): 1968 
Cur LJ 6. (1987 Pun LR 204, Foil) i 

10. Right to rents and profits.— (1) 
Under a pre-emption decree the right to 
possession of property and the consequen¬ 
tial right to mesne profits accrue to pre- 
emptor only from the date oF’ deposit Till 
then the original purchaser retains posses¬ 
sion and is entitled to the rents ana pro¬ 
fits. AIR 1944 Pesh 11 (11, 12) 00 AIR 
1916 PC 179 (181): 44 Cal 675: 44 Ind 
App 80 00 (1890) 12 All 234 (237) (FB). 

(2) See the following case decided under 
the Proviso to O. 20, R. 14 (1) (b) added 
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Order 20, Rule 14 — Note 10 (contd.) 
by Madhya Pradesh &m6ndni6Dt, (1958) 
Nag L Jour 276 (278). (Pre-emptor plain¬ 
tiff placed in possession after deposit of 
purchase price fixed by trial Court — Price 
raised in appeal by defendant who had 
withdrawn amount deposited — Pre-emp¬ 
tor depositing further amount to make up 
Miount decreed by appellate Court — 
Pl aintiff held not entitlea to interest on 
part of purchase-money deposited by him 
In tte first instance — Defendant held en¬ 
titled to mesne profits till the crops, though 
sown, by pla intiff , had been harvested as 


his right 
ing of a 


. _ to possession had revived on pass- 

mg of appellate decree.) 

* 

Vendor's title in pre-emption suits.— 
pre-emptor is bound to take the title 
JS. 1 ? A 1 S'® vendee was ready to take. AIR 
1915 All 154 (155): 37 All 529. 

12. Set-off of costs against purchase- 
money. — (1) The rule does not provide 
tor cases where costs, instead of being 
awarded against pre-emptor, were awarded 
in his favour by decree. Under the doctrine 
of equitable set-off, he is entitled to deduct 
a U to when depositing purchase-money. 

££**1922 Lah 142 (143): 2 Lah 294 (DB) 
, CS4) 6 All 351 (357) (DB) 00 AIR 

1939 All 228 (229): ELR (1939) All 261 


(2) When the decree directs the pur- 
chase-money to be deposited within a spe- 
cffied time but does not require the costs 
awarded to the defendant to be deposited, 
the plaintiff is not bound to deposit such 
costs although he deducts from the pur- 

costs awarded to him. 

26? mm 228 (230) r : DjR <1939 > ah 

^ i? 3 TSl g 7 5 O 0 n ) LetterS PateDt AP - 
(1)?S P (S^T P new ^d Sub e- n ?ilei 2) n^ 

claimants to pre-emption to join as plain- 
blfs in a suit for pre-emption and to ob¬ 
tain m that suit a decision not only as to 
Uieir right to pre-empt but also as to theii 

App alTsi Al?267. 29 PC 58 (6 ° ): 56 111(1 

(2) Where the plaintiffs do not ask the 
• 0, kf t ad l‘ udi cate upon their respective 
1 f? ter se ’ a ,oint decree may be passed 
“J d d ft? X™ 011 ?* “ de Posited in compli¬ 
ance with the decree, the defendant has 
no concern m the wav in which the pro- 

fh?* 15 ft b 5 shared oy the plaintiffs; but 
the mere fact that a joint decree is passed 
m favour of all has not the necessary re- 

paSSm ?r fatI f ^ all the joint decree- 
olders even if only one of them pays the 

amount. In order to determine in what 
proportion the joint plaintiffs are to share 
the property, the circumstances under which 
the payment was made must in each case 


be enquired into. AIR 1929 All 953 (954): 
51 All 998 (DB). 

(8) Where pre-emption is sought in res¬ 
pect of an undivided share in property which 
has been sold, the pre-emptor s suit is a suit 
for possession of that share and when such 
a suit is decreed, it is a final decree with¬ 
out more and is perfectly capable of execu¬ 
tion according to law. This is equally true 
of the suit where rival claims for pre-emp- 
hon have .been set up and the suit has 
been decreed according to the proportio¬ 
nate share of the parties in law. Where 
the decree-holder wants separate posses¬ 
sion of the property decreed in his favour, 
the proper course for him, is to file a suit 
for. partition by separate possession, and 
it is in such a suit that all the equities 
raised by tbe parties as to what would be 
a just and fair partition can be properly 

iSt&fEtfSi Rai 136 (138 ' 139 - 140?: 

14. Appeal. — (1) A plaintiff, who has 
obtained a decree for pre-emption condi¬ 
tional on his paying a certain sum within a 
certain period, may appeal against the 
decree whether or not he has deposited 

j “°° e y 9 ourt wi^m the time limit¬ 
ed. C91) 13 All 376 (378) (FB) 00 1895 
Pun Re No. 67, p. 333 (336) (DB). 

(2) A vendee does not forfeit his right of 
appeal against a pre-emption decree mere¬ 
ly because he has withdrawn the money 
deposited by the plaintiff. f07) 1907 Pun 

Re No. 16, p. 74. 

• 

(3) A plaintiff depositing purchase-money 

Under f a , Pre-emption decree is 
entitled to a refund of the amount on the 
reversal of the decree in appeal (*13) 19 

fs^ss 1 (1 - 2) (DB) ® ut not “ 

(4) A decree with a condition that unless 

fhejpi^ase-^ 15 pai , d time 

fixed the suit shall stand dismissed, is a 
complete decree and a subsequent order 

* e suit is not a decree againsl 
which on appeal can be Drefcrrprl a tp 

« udb i, 2 5 (27): 23 Oudh Cas 254 
SSTo? 14°) m Am - 1914 ° udh 17 

(5) Order passed on an application for 
payment of pre-emption money in com- 

& 

SUMTER jurisdiction. Am" 1960 
p [ But jSee C98) 1898 P OT1 Re No . 38 


500 [O 20 R 15 N 1-3] 


[The Cod© oQ CSvfl Procedure, 1008 


R. 15. Decree in suit for dissolution of partnership — Where a suit is for the 
lution of a partnership, or the taking of partnership accounts, the Court; 
re passing a final decree, may pass a preliminary decree declaring the pro- 
onate shares of the parties, fixing the day on which the partnership shall 
l dissolved or be deemed to bave been dissolved, and directing such, accounts 
s taken, and other acts to be done, as it think s^ fit. 

[1882 and 1877, S. 215.] - ' 


SYNOPSIS 


ORDER 20, RULE 15 — 

1. Scope. 

2. Preliminary decree for accounts. 

3. Mode of taking accounts. 

4. ‘Tiring the day on which the partner¬ 

ship shall stand dissolved.*’ 

5. Defendant’s right to what is found due 

to him. 

-1 6. Appeal. 

1. Scope. — (1) The passing of prelimi¬ 
nary decree is in the judicial discretion of 


jper exe: 
sliminary 


cree where the shares of the parties in, and 
the fact and date of dissolution of, the 
partnership are admitted. AIR 1914 Oudh 
399 (404): 17 Oudh Cas 193 (DB). 

(2) Where shares and the fact and date 
of dissolution are not admitted, the Court 
ought to pass a preliminary decree defin¬ 
ing and declaring the rights of the parties 
before giving a final adjudication in the 

(pcj (1841) 3 M °° ^ App 175 < 197 * 198 > 

(3) Where the Court has passed an order 
defining and declaring the rights, file fact 
that no formal decree has been drawn up 
in those terms will be a mere irregularity 
not vitiating the trial. AIR 1914 Lah 339 
(341) (DB). 

(4) In a suit for dissolution of partner¬ 
ship, the partnership assets have to be 
valued, the accounts have to be taken, the 
liabilities have to be ascertained, their dis¬ 
charge has to be provided for and the 
balance of the partnership assets should be 
directed to be divided between the part¬ 
ners according to their shares. Where this 
is not done and the plaintiff is directed to 
a separate suit, the direction is wholly er¬ 
roneous in law. AIR 1957 Andh Pra 074 
(974). 

(5) A “sub-partner" who is a perfect 

stranger, cannot be foisted on other part¬ 
ners. In absence of an agreement, the 

duration of sub-partnership is not co-ex- 
tensive with the main partnership. Hence, 
a sub-partner can sue his partner for reco¬ 
very of his share-money or for accounts 
before the dissolution of the main partner-^ 
ship. 1958-2 Mad L Jour 233 (234, 235, 
237). 

(6) In a partnership at will, a partner can 
call for dissolution of firm by giving notice 
under Sec. 43 (1), Partnership Act (1932) 
without intervention of Court, but if he 
wants to go to court to effect dissolution 
of firm he will be bound by procedure 


laid down in O. 20, R. 15. AIR *963 SC 
1165 (1169): (1964) 1 SCR 316. , 

(7) Partnership for wholesale business , in 
tobacco—One of the partners alone and not 
the firm, holding licence in his name under 
Central Excises and Salt Act to do such 
business —- Partnership is illegal — Suit 
for its dissolution or rendition of accounts 
therefore cannot lie. AIR' 1907 Raj 280 
(281): 1907 Raj LW 451. 

(8) In a suit for dissolution of partner¬ 
ship a receiver can also be appointed be¬ 
fore the final adjudication if the circum¬ 
stances of the case justify such measure. 

AIR 1905 Pat 144 (140): 1905 BLJR 252 

(DB). 

(9) Unless relief of rendition of accounts 
cannot be given without a dissolution of 
partnership, as when general accounts of 
partnership are demanded that it would be 
necessary to sue for dissolution of partner¬ 
ship; but when suit relates to incidental 
matters it will not be necessary to sue for 
dissolution. 1907 Raj LW 324 (320): ELR 
(1907) 17 Raj 417. 

(10) Suit for dissolution of partnership 
—- Decree must conform to the provisions 
of R. 15. AIR 1903 Raj 241 (245): 1903 
Rai LW 497. 

(11) The words “and other acts to be 
done" in R. 15 refer to directions with re¬ 
gard to doing of other acts, than taking of 
accounts. Rule 0f “ejusdem generis" cannot 
apply. (1905) 07 Pun LR 951 (953). 


2. Prelimina 


decree for accounts. 


(1) Besides malcing tibe declarations as to 
the rights _ of the parties Court should. In 
the preliminary decree, direct an account to 
be taken of the dealings and transactions 
of the partnership, of the credits, property 
and effects due and belonging to it, and 
should, if need be, appoint a receiver for 
realising the -partnership property. (1897) 
20 Mad 313 (315, 810) (DB). . . 

(2) In a suit for accounts of a dissolved 
partnership the decree should direct the 
ta kin g or accounts for the period during 
which the partnership lasted. Madh B LJ 
(1955) HCR 621 (022) (DBl 

(3) Though it is desirable that the pre¬ 
liminary decree should state who is to be 
the accounting party, yet the Court can, 
even subsequently, decide the question. 

AIR 1930 Lah 78 (80) (DB). ,, 

(4) Form No. 21 in Appendix D should 
ordinarily be followed unless there is any 



pli cable where the Court is asked to dec¬ 
lare that a dissolution has taken place and 
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R. 16. Decree in suit for account between principal and agent.—In a suit 
for an account of pecuniary transactions between a principal and an agent, and in 
any other suit not hereinbefore provided for, where it is necessary, in order to 
ascertain the amount of money due to or from any party, that an account should 
be taken, the Court shall, before passing its final decree, pass a preliminary decree 
directing such accounts to be taken as it thinks fit. 

[1882, S. 215A.] 


Order 20, Rule 15 — Note 2 (contd.) 
an account is still required. AIR 1938 Lah 
758 (759): HJR (1939) Lah 178. 

(6) Preliminary decree for accounts —* 
Court cannot dismiss the suit subsequently, 
whatever default there may be in subse¬ 
quent stages of suit. AIR 1908 Andh Pra 
289 (289). 

(7) Suit for dissolution of unregistered 
partnership — Decree can direct taking 
and rendition of account. AIR 1960 Ker 
280 (286): 1960 Ker LJ 453 (DB). 

(8) Neither O. 20, R. 15 nor form No. 
21 Sch. I, Civil P. C. indicate, that ac¬ 
counts should be taken up-to-date. In a 
partnership which was dissolved by efflux 
of time, when a preliminary decree is pass¬ 
ed in a suit for dissolution, claim for ac¬ 
counts could only be made for period du¬ 
ring which partnership lasted. (1966) 2 
Mys LJ 402 (403): (1906) 8 Law Rep 268. 

3. Mode of taking accounts. — (1) The 


mg 

Court may itself take the accounts of the 
partnership or appoint a commissioner for 
the purpose. In the latter case the Court 
may give directions, if any are required, 
as to the mode of taking accounts. It may 
call upon either party to furnish a state¬ 
ment of particulars relating to the business 
and transactions. (1881) 7 Cal 428 (433) 
(DB). 

(2) All the account books and other 
documents relating to the partnership and 
in the possession of either party should 
be produced. AIR 1914 PC 33 (33). 

> (3) Sufficient time should be given to the 

parties for production of documents relat¬ 
ing to partnership, and evidence should 
be taken if necessary. AIR 1918 Lah 160 
(DB). 

(4) Commissioner taking accounts has no 
power to decide questions relating to the 
terms of the partnership, its duration or 
the shares of the partners. AIR 1937 Bom 
81 (89). 

(5) As to the power of the Court to go 
into the accounts of firm anterior to a date 
on which there has been a settlement of 
accounts between the parties, see AIR 
1938 Lah 758 (759): ELR (1939) Lah 178 
(DB). 

4. “Fixing the day on which the partner¬ 
ship shall stand dissolved.” — (1) The fix¬ 
ing of the day is a judicial act and should 
not be done arbitrarily. Ordinarily, if a 
notice of dissolution has been given by one 
of the partners, the dissolution will be dec¬ 
lared as and from that date. Otherwise and 
in the absence of any other circumstance, 
the dissolution should be ordered to date 
from the plaint. It can be ordered to 


L/u u 
(16 $ 


date from the judgment only in exceptional 
cases. AIR 1918 Mad 264 (264) (DB). 

5. Defendant’s right to what is found 
due to him. — (1) If, on taking of ac¬ 
counts. it is found that any balance is due 
to defendant. Court can pass a decree in 
his favour for the amount. AIR 1924 All 
854 (855): 46 All 858 (DB) 00 (1907) 34 
Cal 892 (893, 895) (DB). 

6. Appeal. —• (1) An appeal lies from a 
treliminary decree passed under this rule. 
1890) 23 Cal 406 (408, 412) (DB) 00 
1901) 1901 Pun Re. No. 13 p. 47 (50) 

»B). - . 

(2) Mere directions given to the commis¬ 
sioner in the matter of taking accounts are 
not decrees and are not appealable. AIR 
1940 Pat 204 (208): 19 Pat 1 (DB) 00 

AIR 1928 Sind 100 (100, 101): 23 Sind 
LR 87 (DB). 


ORDER 20 RULE 16 


SYNOPSIS 


1. Scope. 

2. “Shall.... pass a preliminary decree.” 

3. Suit by principal — Right of agent 

to the amount found due to him. 

4. AppeaL 


1. Scope. — (1) The rule applies to suits 
for accounts between principal and agent. 
AIR 1921 Sind 42 (43): 15 Sind LR 10 
(DB). 

(2) Suits in which it is necessary that an 
account should be taken in order to as¬ 
certain the amount due to or from any 
party are governed by this rule. AIR 1950 
East Punj 92 (102, 103): ILR (1949) East 
Punj 547 (FB) 00 AIR 1937 All 276 (278) 

(3) The purpose of a preliminary decree 
is merely to ascertain whether the defen¬ 
dant is liable to account to the plaintiff. 
AIR 1926 Nag 393 (396). 

[See also AIR 1957 Pat 713 (714, 715): 
36 Pat 624 (DB).] 

(4) The preliminary judgment need not 
be exhaustive or specify all details. AIR 
1931 Cal 358 (359) (DB). 

(5) Where a person liable to account is 
not alive at the time the account has to be 
taken and his legal representative, in view 
of the inheritance of the property, has to 
render accounts, there is an initial burden 
on the plaintiff who asks for accounts to 
show that the individual liable to account 
has not discharged his burden in regard to 
sums of money that have come into his 

hands. AIR 1957 Mad 100 (100) (DB). 

(®) In a suit for recovery of money the 
plaintiff has to state the precise amount 
and in the case of money to be found on 
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Order 20, Rule 16 — Note 1 (contd.) 
■aking accounts the plaintiff has to state 
the approximate amount. In case of suit 
tor, recovery of money no question of 

^ arise - AIR 1959 All 

540 (549; (DB). 

(7) Where an item in an account ap¬ 

pearing in a decree of lower Court is re- 
duced by Appellate Court, the respondent 
without fi lin g any memorandum of cross- 
objechen can support the decree passed by 
trial Court. AIR 1968 Mad 394 (405)- 
(1969) 1 Mad LJ 456 (DB). 1 '* 

(8) Where one co-sharer of joint property 
collected rents, paid taxes and carried out 
repairs of property in a suit for accounts, 
he is entitled to cla im a set-off in respect 

" d rePairS - ^ 

(9) Under sub-section (6) of Sec. 44A 
ot the Banking Companies Act 1949 once 
a scheme of amalgamation is sanctioned, 
the transfer takes place by operation of 
Jaw and no vesting order is required. So 
in case of transfer or vesting in the Ranlr. 
in & Company which under scheme of 
amalgamation is to acquire the business 

. t ^ ie . amalgamated company the provi- 
?{?»Q 2 3 4 S o\ 0 C/P^? er Rule 16 are applicable. 

70 Bom ^ 373 t 375 >: 1969 Mah 

2. Shall .... pass a preliminary de- 

(1) Where the plaintiff has esta- 
bushed that the defendant was his agent, 
it is the duty of the Court to pass a preli¬ 
minary decree directing an account to be 
taken of the transactions between the nart- 
les. (1887) 14 Cal 147 (153, 158): 13 Ind 
App 123 (PC) 00 (1905) 27 All 374 (377) 
fDB^ AHt 1925 Cal 1069 (1072): 52 Cal 

(2) Suit by principal against agent for ac- 
counts — Allegation that the account-books 
had been handed over by the agent to the 
principal who had suppressed and not pro¬ 
duced them — Agent not absolved from 
liability to account — Proper course is to 
pass preliminary decree for accounts and in 
rendering accounts agent may prove his **1 - 
legation and Court may draw proper infe¬ 
rence from such proof — Plaint should not 
be dismissed on ground of want of detailed 
statement of accounts. 1958-1 Mad L Jour 
396 (399). 

(3) Liability to account not established — 
Preliminary decree need not be passed AIR 
1929 Cal 418 (421) (DB). 

(4) Preliminary decree need not be pass¬ 
ed, if the necessity for accounts is not made 
out. AIR 1940 Nag 207 (208): ILR (1940) 
Nag 569 (DB) 00 AIR 1925 Cal 1069 (1074): 

52 Cal 766 (DB) 00 1964 Raj LW 242 
(245): ILR (1964) 14 Raj 833 00 AIR 1963 
Punj 187 (195, 196): 65 Pun LR 236 (DB). 

00 AIR 1961 Andh Pra 143 (155): (I960) 2 
Andh WR 115 (DB). 

[See also AIR 1956 Madh B 77 (80) (DB).] 

(5) When the principal’s suit against the 
ageat is «nn for recovery of a stated amount 


found out after accounting no preliminary 
decree for accounts is necessary to be pass¬ 
ed on such a claim. (1962) 28 Cut LT 
41.1(413): ILR (1962) Cut 299 (DB). 

A preliminary decree in a suit con- 
v... by this rule finally declares the 
•ihty or the defendant for such s um as 

(3?5) 0>B)7ca ir (19W 13 C “ 374 

(7) Preli mina ry decree does not terminate 
the suit AIR 1931 Lah 268 (269). 

(8) In a suit for accounts, it is a better 
practice for the Court to express its direo- 
tions • specifically in the decree rather than 
to insert a general reference to its judgment 
™ decree. AIR 1944 Nag 7 (14): BLR 

32^%2^) g 63 (DB) °° ( ’ 36) AIR 1936 PC 

(9) The proceedings under a preliminary 
decree for accounts to obtain a final decree 
for money are proceedings in the suit and 
not proceedings in execution. AIK 1937 
PC 163 (164): 18 Lah 502: 64 Ind App 191: 
31 Sind LR 367. 

(10) For the procedure to be observed in 
taking accounts, see the undermentioned 
cases. AIR 1956 Madh B 77 (79) (DB) 00 
AIR 1953 Him Pra 110 (117) 00 (1892) 19 
Cal 174(178 to 181): 19 Ind App 33 (PC) 
! 0 ° (1887) 14 Cal 147 (158): 13 Ind App 
123 (PC), 

(11) Preliminary decree for accounts 
when passed can only be reversed on 
appeal and cannot be vacated by the .Court, 
whatever default there may be in subsequent 
stages of suit. AIR 1968 Andh Pra 289 
(289): (1967) 2 Andh WR 13. 

(12) Rules 12 to 18 in Order 20 do not 
live exhaustive list of all classes where pre- 
iminary decree or judgment may be given. 

Where in a suit to recover money for work 
done, issues were decided and the matter 
was referred to a referee with certain 
directions given by trial Judge (Original side) 
the order amounted to a pre limin ary decree. 
AIR 1960 Cal 190 (194): ILR (1960) 2 Cal 
187 (DB). 

(13) Where no claim for sales tax in res¬ 
pect of work done by the pl aintif f in pur¬ 
suance of a contract of construction of quar¬ 
ters is claimed in the plaint nor is an issue 
framed in the suit brought by the plaintiff 
for recovery of money for work done, a 
direction in the preliminary decree to cal¬ 
culate sales tax according to the Bengal 
Sales Tax Act cannot be sustained. AIR 
1960 Cal 190 (196): BLR (1960) 2 Cal 187 
(DB). 

(14) Plaintiff claiming certain amount as 
loan due — Defendant admitting accept¬ 
ance of amount and relationship as partners 
but not as creditor-debtor — Plaintiff fail¬ 
ing to prove his case — No claim by plain¬ 
tiff for alternative relief — Plaintiff entitled 
to preliminary decree for accounts on basis 
of defendant s admission. AIR 1965 Madh 
Pra 100 (102): 1964 Jab LJ 30 (DB). 

(15) A preliminary decree particularly in 
a suit for accounts decalres me rights and 
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R. 17. Special directions as to accounts.— The Court_may either by the decree 
directing an account to be taken or by any subsequent order give special direc¬ 
tions with regard to the mode in which the account is to be taken or vouched and 
in particular may direct that in taking the account the books of account in which 
the accounts in question have been kept shall be taken as prima facie evidence 
of the truth of the matters therein contained with liberty to the parties interested 
to take such objection thereto as they may be advised. 

[R.S.C., O. 33, R. 3.] 


Order 20, Rule 16 — Note 2 (contd.) 
liabilities of parties leaving the actual re¬ 
sults. to be worked out in further proceed¬ 
ings. AIR 1967 Punj 163 (166): (1966) 
68 Pun LR (D) 214 (DB). 

(16) A suit for accounts is an extraordi¬ 
nary remedy only available under special 
circumstances. This remedy is not confined 
to suits between principal and agent or be¬ 
tween partners. The test to be applied is 
whether having regard to the terms of agree¬ 
ment between parties and the nature of work 
done by plaintiff it was possible for the 
plaintiff to bring a suit for specific amount 
or the amount could only be determined 
after accounts with defendant are examined. 
AIR 1960 Punj 415 (416). 

(17) Where the plaintiff can be given re¬ 

lief only after accounting the fact that ordi¬ 
narily the plaintiff would not be able to 
file a suit for accounts against the defen¬ 
dant is no bar to a suit based on S. 213, 
Contract Act (1872). As commission of an 
insurance agent is fluctuating a suit for 
accounts by an insurance agent against 
Insurance Company is maintainable. AIR 
1960 Punj 607 (608): (1961) 31 Com Cas 

(Ins.) 27. 

3. Suit by principal — Right of agent to 
the amount found due to him .— (1) If in a 
suit by the principal, accounts between him 
and the agent are taken, and nothing is 
found due to the principal but something 
is found due to the agent, a decree can be 
passed in the defendant's favour for the 
amount, on his paying the necessary court- 
fee. (1907) 34 Cal 892 (894, 895) (DB) 
00 AIR 1937 All 276 (279) (DB). 


4. Appeal.— An appeal lies from a pre¬ 
liminary dercee in a suit for accounts. 
AIR 1921 Sind 42 (44): 15 Sind LR 16 (DB). 


Order 20, Rule 17 

1. Scope.—- (1) It is in the discretion of 
the Court to give special directions or not 
under this rule. AIR 1921 Sind 42 (43)- 
15 Sind LR 16 (DB) 00 AIR 1915 Bom 
42 (44): 39 Bom 422. 


(2) If with a view to restrict the scope 
of enquiry the High Court gave direction 
to Commissioner for assessing compensation 


for additional work on basis of rates ap¬ 
proved by plain tiff*s witnesses, no serious 
error is committed in incorporating the 
direction which would justify interference 
in appeal by special leave. AIR 1966 SC 
1034 (1036): (1961) 3 SCR 663. 

(3) In suit by landlord against tenant for 
possession, arrears of rent and mesne profits 
in decree passed Court gave direction that 
landlord do render account of over-pay¬ 
ments made to him —» Held, Court acts 
illegally and with material irregularity — 
High Court in revision can give directions 
as it thinks fit. AIR 1969 SC 37 (39): (1969) 
1 SCJ 100. 

(4) In a suit for dissolution of partner¬ 
ship and taking accounts the Court should 
issue directions in the matter of taking ac¬ 
counts in the light of Order 20, Rule 17. 
The Court is in error in directing the Com¬ 
missioner, in taking accounts, not to go into 
the correctness or otherwise of the entries 
in the book where the parties are at dis¬ 
pute about it. (1961) 1 Mad LJ 358 
(360): 1960 Mad WN 726. 

2. Omission to give directions in preli¬ 
minary decree.— (1) Though the necessary 
directions in the matter of taking accounts 
are generally given in the preliminary 
decree, yet the omission of such directions 
m the decree will only amount to a mere 
irregularity. AIR 1921 Sind 42 (43)- 15 

Sind LR 16 (DB). K 

(2) The rule contemplates such directions 

being given subsequent to preliminary 
decree. AIR 1940 Pat 204 (209): 19 Pat 1 

(JJB;. 

(3) In a decree directing accounts to be 

taken, it is a better practice for the Court 

to express its directions specifically in the 

decree rather than to insert a general refe- 

cncc to its judgment in the decree ATR 

1936 PC 325 (329). ciecree. AIR 

are* d K a K COUnt !iT“ (1) Where accounts 
are settled between the parties and the par¬ 
ries agree to take a gross sum as the 
balance then the settled account is binding 
on the parries and it cannot be repenecl 
on any ground except fraud or mistake !l 
The Court is no.right in directing the plain¬ 
er ^ pr . od £ ce his account books when the 
defendant has not pleaded anv fraud or 
mistake in the settlement of accounts a to 
1958 Madh Pra 320 (321) aCCOunts ' *** 
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R. 18.^ Decree in suit for partition of property or separate possession of a 
re therein.—Where the Court passes a decree for the partition of property or 
the separate possession of a share therein, then,—* 

.CO if and in so far as the decree relates to. an estate assessed to the pay¬ 
ment of revenue to the Government, the decree shall declare the rights 
of the several parties interested in the property but shall direct such 
partition or separation to be made by the Collector, or any gazetted 
subordinate of the Collector deputed by him in thi.q behalf, in accord¬ 
ance with such declaration and with the provisions of Section 54; 

(2) if and in so far as such decree relates to any other immoveable property 
or to moveable property, the Court may, if the partition or separation 
cannot be conveniently made without further inquiry, pass a prelimi¬ 
nary decree declaring the rights of the several parties interested in the 
property and giving such further directions as may be required. 

HIGH COURT AMENDMENT 
ila: Laccadive, Minicoy and Amindivi Islands. 

For Rule 18, the following rule shall be substituted, namely:— 

“18. Decrees in suits for partition of property or separate possession of a share 
therein.—Where the Court passes a decree for the partition of property or for the 
separate possession of a share therein, the Court may, if the partition or separation 
cannot be conveniently made without further inquiry, pass a preliminary decree 
declaring the rights of the several parties interested in the property and giving such 
further directions as may be required." (9-6-1959): Act 37 of 1956. S. 60 and 
Reg. 8 of 1965, S. 3. 


SYNOPSIS 


ORDER 20, RULE 18 — 

1. Scope. 

2. Jurisdiction of Court and Collector. 

3. Moveable property. 

4. Preliminary decree. 

5. “Giving such further directions.*' 

6. Final decree. 

7. Appeal. 

1. Scope.— (1) Sub-rule (1) does not con¬ 
template the passing of a preliminary and 
of a final decree. (1949) 5o Mys HCR 240 
(250) (DB). 

(2) Under sub-rule (1) the Court has 
merely to pass a decree declaring the rights 
of the several parties interested in the pro¬ 
perty, the actual partition so as to affect 
the Government revenue, being left to be 
made by the Collector. AIR 1946 Nag 353 
(353) 00 55 Mys HCR 240 (250) (DB). 

(3) Where the decree does not contain 
any direction as required by sub-rule (1) 
the decree is defective, and unless the defect 
is rectified the parties cannot ask for the 
transmission of tne proceedings to the Col- 

lector. AIR 1935 Sind 192 (DB). 

(4) Where in a suit for partition, a decree 
has been passed under sub-rule (1), an ap¬ 
plication to the Court by the parties for 
the transmission of the papers to the Col¬ 
lector is not one for execution. AIR 1945 
Bom 338 (340): ILR (1945) Bom 799 (FB). 
00 AIR 1965 Mys 73 (75): (1964) 1 Mys 
LJ 278. (AIR 1935 Sind 192. Held no longer 
good law.) 

[See also AIR 1958 All 673 (675, 676).] 


(5) The requirement in the rule that the 
decree must declare the rights of the seve¬ 
ral parties interested in the property neces¬ 
sarily involves that all die interested parties 
must be before the Court. AIR 1940 All 
399 (400) 00 AIR 1960 Mad 391 (DB). 

(6) Decree for partition passed — Decree 
not produced before court—.It should be 
presumed that decree was passed in ac¬ 
cordance with procedure laid down in this 
rule. AIR 1945 Oudh 1 (3) (DB). 

(7) Even if a suit is brought only for 
declaration of title and possession the Court 
can give relief to the parties by directing a 
partition of the properties in order to avoid 
unnecessary litigation and waste of time of 
the Court. (1949) 55 Mys HCR 240 (249) 
(DB). 

(8) A partition suit is not covered by the 
rovisions of Order 20, Rule 12 but only 
y the provisions of Order 20, Rule 18. 

AIR 1957 Andh Pra 766 (770). ___ 

(9) Though an application is taken out 
under Order 20, Rule 12 still it. does not 
necessarily mean that the application should 
be dealt with by the Court only under that 
order and rule. The Court can decide the 
matter under the correct provision of law, 
namely. Order 20, Rule 18. AIR 1957 Mad 
184 (184). 

(10) A suit for a share in a deceased per¬ 
son's assets is in the nature of suit for a 
share in a partition or an administration 
suit and the provisions of Order 20, Rule 18 
would apply and in such a case there has 
necessarily to be a preliminary decree and 
later on a final decree. AIR 1961 Andh 
Pra 335 (337): (1961) 1 Andh WR 241 (FB). 


E 
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Order 20, Rule 18 — Note 4 (contd.) 
tion or not should be left to be decided 
at the enquiry subsequent to die prelimii 
decree. AIR 1925 Pat 433 (433) (DB). 

(4) After a preliminary decree has been 
passed in a partition suit, the proper course 
for the plaintiff desiring an absolute separa¬ 
tion of his share is to apply for a fina l 
decree and not to bring a fresh suit for 
that purpose. AIR 1929 Oudh 450 (457): 
5 Luck 280 (DB). 

[See however AIR 1957 Andh Pra 40 
(41).] 

(5) There is no limitation for an applica¬ 
tion for final decree inasmuch as the rule 
does not contemplate any such application 
being made by the party. AIR 1929 Oudh 
456 (457): 5 Luck 280 (DB). r 

(6) Court cannot, after a preliminary de¬ 
cree has been passed, dismiss suit for de¬ 
fault in depositing the fee for a commis¬ 
sioner to make a final partition. AIR 1925 

IS* (433, 434) (DB) •• AIR 1932 Mad 
519 (522) (DB). 

(7) Where an order dismissing the suit 
for default has been passed after the passing 
of preliminary decree, it cannot be ignored 
unless it is set; aside in due course* of law. 
AIR 1936 Lah 875 (870). 

(8) Any party to the suit in whose inte¬ 
rest it is that further proceedings be taken, 
may move the Court to pass a final decree. 
AIR 1924 PC 198 (198): 4 Pat 61: 51 Ind 
App 321 00 AIR 1966 All 601 (602). 

(9) As to the form and contents of “pre¬ 
liminary decree”, see AIR 1942 Cal 300 
(303): ILR (1941) 2 Cal 410. 

(10) If in a suit for partition, litigation 
and execution proceedings are pending in 
respect of some of the properties, these nave 
to be kept joint and their partition can be 
effected only after the termination of the 
proceedings when the rights of the parties 
in these properties are finally ascertained. 
AIR 1956 Ajmer 6 (7). 

(11) Partition suit in respect of land con¬ 
taining graves of members of family —* 
Form of decree. AIR 1959 All 78 (78): 
1957 All LJ 807 (DB). 

(12) Commissioner for partition also parti¬ 
tioning shares of defendants as between 
themselves — Court however refusing claim 
of defendants for having their shares parti¬ 
tioned — Held, there was no difficulty in 
maintaining allotment to plaintiff vis-a-vis 
defendants all combined. AIR 1968 Cal 380 
(381): 72 Cal WN 128 (DB)., 

(13) Where a compromise is entered into 
between the parties after the passing of the 
preliminary decree and which has a vital 
bearing upon the allotment of the proper¬ 
ties among the sharers it is certainly open 
to the parties to request the Court to take 
this altered circumstance into consideration 
for the purpose of allotting shares to the 
parties at tne stage of the final decree. 
AIR 1965 Mad 305 (300, 307): (1965) 2 
Mad LJ 533 (DB). 



(14) In a suit fot partition the Court set 
aside certain alienation subject to payment 
to alienee in a certain time. The payment 
was not so made and extension of time 
asked for was refused. With the applica¬ 
te 1 * for final decree the amount was depo¬ 
sited. Held, the court could have extended 
"" dismissal of extension ap- 

1963 

- —" w AUJUU 13 (1) 

directing partition by Collector is not a pre¬ 
liminary decree. So far as Civil Courts are 
concerned it is final for all purposes. AIR 
1959 Mys 233 (234): 37 Mys LJ 103 (DB). 

5. “Giving such further directions**._ (1) 

The words ‘giving such directions* include 
also directions for inquiry as to future mesne 
Pfofite. SeeAJR 1951 Mad 938 (939, 940): 
ILR (1952) Mad 173 (FB). 

(2) A Court can pass a final decree for 
mesne profits in a partition suit although 
mere has been no preliminary • decree in 

5?5§? ct rx 0 C. s y, t ^R rofits - AIR 1951 Mad 938 
(943): ILR (1952) Mad 178 (FB): (AIR 1919 

Mad 998: 42 Mad 290; 1931 Mad WN 

846; AIR 1945 Mad 222 and AIR 1947 

Mad 109, Overruled.) 00 AIR 1958 Andh 

£*520(522), (D B ) oo Am lg56 pat 244 

&49) t DB) 1967 Ker LT 1017 (1021): 

LR 85 2 (DB) °° AIR 1987, Pat 
131 (133) (DB). (When the matter had be¬ 
come final, application was not maintain¬ 
able) 00 ILR 71900) 1 Mad 151 (158) (DB) 
°° Am 1963 Mad 171 (174): 75 Mad LW 
683 00 AIR 1960 Andh Pra 45 (47) (DB). 

(3) Where a _ preliminary decree on com* 
n promise in a suit for partition omits to make 

any mention of mesne profits, still it is open 
to the Court to direct an enquiry into mesne 
profits where it finds that the intention of 
both the parties is that mesne profits should 
be paid, to each other. AIR 1938 Oudh 
103 (105) (DB). ’ 

(4) It is not competent to one of the 
parties to make petition for enquiry into 
mesne profits at the time when the proper¬ 
ties are being delivered to him in pursuance 
of the final decree. AIR 1957 Mad 184 
(185). 

(5) Suit by purchaser from coparcener for 
partition and separate possession of share- 
purchased — Question of mesne profits must 
be determined in the partition suit itself 
and not by a separate suit. AIR 1935 Pat 
80 (82) (DB). 

(6) Where the preliminary decree in a 

E artition suit directs accounts to be taken 
ut is silent as to interest, it is competent 
to the Court to award by its final decree, 
interest in a proper case. AIR 1925 Bom 
406 (408, 409): 49 Bom 282 (DB). 

(7) The ‘further directions* mean directions 
which relate to the working out of the pre¬ 
liminary decree . for partition and 
cannot be invoked as conferring on the 
Court a substantive power of sale apart 
from partition. AIR 1952 Cal 893 (897): 
ILR (1953) 2 Cal 228 (DB). 


[The Code of] Civil Procedure, 1908 


[O 20 B 18 N 0] 507 


S 


Order 20, Buie 18 — Note 5 (contdL) 

[See also AIR 1957 Andh Pra 25 (25).] 

(8) In a partition suit where there is no 
allegation by plaintiff of ouster or exclu¬ 
sion a claim for mesne profit is unsustain¬ 
able. 1963 BLJR 297 (299) (DB). 

6. Final decree.— (1) A preliminary de¬ 
cree for partition passed under this rule, 
cannot be made effective without a final 
decree. AIR 1935 PC 12 (13) 00 AIR 1952 
Trav-Co 428 (430) (DB). 

(2) If subsequent to preliminary decree, 
u an turn of shares of co-sharers increases or 
ecreases by a subsequent event. Court may 

take this into account for passing final 
decree. AIR 1956 Pepsu 97 (98) 00 AIR 
1921 Pat 296 (297) (DB). 

[See also AIR 1955 Mys 6 (7): ILR (1955) 
Mys 12.] 

(3) If it transpires that preliminary decree 
necessitates change in shares. Courts can and 
should do so. Change should be done be¬ 
fore passing of final decree. AIR 1967 SC 
1470 (1473): (1967) 3 SCR 153. ((1913) ILR 
35 All 159 and AIR 1945 Oudh 312 and 
AIR 1961 Punjab 120, Overruled.) 

(4) In working out preliminary decrees 
for partition, the Court may, instead of 
making an actual division of all the pro¬ 
perty, give one coparcener a charge over 
the share of another for any difference in 
favour of the former. AIR 1957 SC 577 
(581, 582, 583): 1957 SCR 775 00 AIR 1930 
Mad 988 (990) (DB). 

(5) A decree for partition is a joint de¬ 
cree in favour of all the share-holders and 
therefore execution proceedings taken by one 
of them are sufficient to keep the decree 
alive in favour of all. (1878) 3 Cal 551 (552) 
(DB). 

(6) Where, along with the preliminary 
decree in a partition suit, the Court passes 
an executable order for costs in favour of 

it is op 
such or< 

- ----- although _--— .v,. ^ lo¬ 
cution of such order independently may have 
expired. AIR 1938 Pat 188 (189) (DB). 

(7) After a preliminary decree has been 
passed, it always open to the parties before 
the final decree, upon proper procedure, to 
bring in further property for partition. AIR 
1935 PC 12 (12, 13k 

(7-A) A suit for partition even when the 
report of the Commissioners is confirmed 
and a decree is directed to be drawn in ac¬ 
cordance therewith is a pending litigation 
until the Court signs the final decree AIR 
1969 Pat 284 (286). (On death of plaintiff 
his neirs could be substituted.) 

(8) A partition suit in which a preliminary 
decree has been passed is still a pending 
suit and the rights of parties who are added 
after the preliminary decree have to be ad- 

the time of the final decree. AIR 
11 (16): 67 Ind App 11 °* AIR 
1956 Pepsu 97 (98). 

„ Wfie ? 5 ®f ter a Preliminary decree, the 
parties amicably settle their 


Si 


effect a partition without the help of the 
Court there is nothing to be done under the 
preliminary decree. AIR 1952 Cal 579 (584) 
(DB) 00 ILR (1967) 1 Mad 136 (146): 79 
Mad LW 395. 

(10) The final decree proceedings under 
this rule only relate to matters provided in 
the preli mi na ry decree. AIR 1953 Mad 723 
(726) (DB). 

(11) Where a decree-holder mistakenly 
treats the preliminary decree as a final 
decree he will not be estopped from mov¬ 
ing for the passing of a final decree at 
any subsequent stage. AIR 1952 Trav-Co 
428 (431) (DB). 

(12) Suit for partition — Defendants' ap- 
Iication for final decree by separation of 
leir share They have to pay court-fees 

and stamp-duty, if any. AIR 1966 All 601 
(602). 

[But see 1961 Jab LJ 826 (328).] 

(13) So long as suit for partition is not 
terminated by effective final decree an ap¬ 
plication for pre-emption which is a statu¬ 
tory right continues. AIR 1968 Cal 380 
(382): 72 Cal WN 128 (DB). 

(14) Defendants claiming partition of their 

respective shares — Some defendants not 
depositing costs for partition — One defen¬ 
dant withdrawing cash deposited by him _* 

Shares of defendants should not be parti- 

themselves. AIR 1968 Cal 
380 (382): 72 Cal WN 128 (DB). 

(15) Partition suit between Muhammadan 
co-sharers — Property in dispute in the 
hands of alienees — Preliminary decree pass¬ 
ed in appeal in ignorance of death of one 
of co-sharers (who was pro forma respon- 

L u~ De< ? e ? n °t nullity — Validity can- 
not be assailed collaterally in proceedings 

^ ead at • the of th e Passing of the 

ftnal decree, is a nullity. At the stage of 

We °5 e rights of the P arti es 

be mvln E? f u ecI , are ^’ opportunities should 
to J? e ! egaI representatives of the 

1961 Oris?a r i40 (Mlf* ^ *** 

mandatory. 6 ATR^968^ OriLa 

64 t^ut LT 560. (AIR 1949 p 3 f «q tv; \ 

°° 1962 BLJR 695 (697) 68 ’ Dlss * ) 

Jl 8) J r ^ sfer r V ade ^er preliminary de- 

alfcftmenAIR°\969 ^ Ume ° f 

sc lTs 

\ 2 s\)) Suit for partition _ pi 0 * r 

counts from co-sWer ™ X^ionn^ °a a °T 

£ r0 Wl~5e«ef Am m i964 U Ori^ e 5 

(96): 30 Cut LT 386.' ^ 1964 00883 94 
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R. 19. Decree when set-off is allowed.—{1) Where the defendant ha s been 
allowed a set-off against the claim of the plaintiff, the decree shall state what 
amount is due to the plaintiff and what amount is due to the defendant, and «>>all 
be for the recovery of any sum which appears to be due to either party, 

(2) Appeal from decree relating to set-off.—Any decree passed in a suit in 
which a set-off is claimed shall be subject to the same provision* in respect of 
appeal to which it would have been subject if no set-off had been claimed. 

* ' ' '' - t* . i>*' 11^ 'j ' V. ' * *fi)0 h 1 

(3) The provisions of this rule shall apply whether the set-off is. admissible 

under Rule 6 of Order VUE or otherwise. , , 

[1882 and 18Z7, S. 216; 1859, S. 195.] ■' . < 

^ ft * 

- # _ *[.;. . t . oJ 

HIGH COURT AMENDMENT 6 ,* 

• • * . • \ I | i ^ V ’ m » i A V a 1L I R 

• — • • * • ’w • ia •* . 

Allahabad • ? 


In sub-rule (1), substitute a comma for the full stop at the end. and: add the follow¬ 
ing:— 

•* * o \r jut nfc 

^hut no decree shall be passed against the plaintiff unless the claim to set-off 
was within limitation on the date on which the written statement was presented." 


Order 20, Rule 18 (contd.) 

7. Appeal.— (1) An order on an appli¬ 
cation for the appointment of a commis¬ 
sioner to work out the shares in a decree 
for partition is not appealable. AIR 1916 
Mad 809 (810) (DB) 00 (1913) 35 All 159 
(162) (DB). (Overruled on another point in 
AIR 1967 SC 1470.) 

(2) Where after a preliminary decree but 
before a final decree in a suit for partition 
of property, the Court, even when there is 
no application to that effect, directs a sale 
because in its opinion the property is not 
capable of convenient division and enjoy¬ 
ment in separate shares, the order is one 
which should be regarded as a decree open 
to appeal. AIR 1957 Andh Pra 25 (26). 

Order 20, Rule 19 

1. Appeal from decree relating to set-off. 
—- (1) A preliminary order disposing of a 
claim of set-off made by the defendant is not 
a decree and is not appealable by itself but 
can be attacked in an appeal from the de¬ 
cree. AIR 1917 Lah 261 (265): 1917 Pun 
Re No. 62 (DB). 

2. Decree for defendant claiming set-off. 
—- (1) Where the amount due to the defen¬ 
dant by the plaintiff is found to exceed 
that due to the plaintiff by the defendant 
the Court may not only dismiss the suit, 
but may pass a decree in favour of the de¬ 
fendant against the plaintiff. (1905) 32 Cal 
654 (659) (DB) 00 AIR 1934 All 543 (545): 
56 All ‘912 (DB). 

(2) Where the plaintiff fails to substan¬ 
tiate claim at the trial and no decree 
*ar\ be made in the plaintiff’s favour fox 


any amount, this rule does not deprive the 
defendant of his claim for set-off. (1951) 
88 Cal L lour 90 (98). 

(3) A decree may be passed under O. 20, 
Rr. 15 and 16 in favour of the defendant 
in a suit for accounts, where, on taking ac¬ 
counts, it is found that the balance is in 
defendant’s favour. AIR 1924 All 854 (854. 
855): 40 All 858 (DB) 00 AIR 1981 Cal 
358 (358, 359) (DB). 

[See however AIR 1920 Mad 819 (821)* 
42 Mad 873 (DB).] „ » 

(4) Where a bank which had allowed its 
customer facility to overdraw in the current 
account filed a suit for a sum stated to be 
due on over-draft account and the defen¬ 
dant while acknowledging the liability claim¬ 
ed return of shares deposited with the bank 
as security or in the alternative claimed the 
value of shares minus the amount due and 
paid court-fees on his claim. 

Held, that it was proper for the Court to 
have ascertained the value of shares and 
passed a decree in the suit itself in terms 
of O. 20, R. 19 (1). AIR 1966 Andh Pra 
246 (251): (1964) 1 Andh WR 352. 

(5) A set-off and a counter claim are dist¬ 
inct remedies. Set-off is a ground of de¬ 
fence, a shield which if established affords 
an answer to plaintiff*s claim; counter claim 
is ho defence but a weapon of offence. 18 
STC 163 (176) (DB) (Guj). 

3. Applicability of rule to equitable set¬ 
off — Sub-rule (3). — (1) The rule applies 
also to equitable set-off and provides for a 
decree being passed giving effect to such 
set-off. AIR 1954 Trav-Co 243 (245): ILR 
(1954) Trav-Co 281 (FB) ®° AIR 1917 Mad 

253 (259): 89 Mad 939 (DB). 
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R. 20. Certified copies of judgment and decree to be furnished. —Certified 
copies of the judgment and decree shall be furnished to the parties on application 
to the Court, and at their expense. 

[1882 and 1872, S. 217; 1859, S. 198.] 

. HIGH COURT AMENDMENTS 

Bombay: Dadra and Nagar Haveli* 

In Order XX, for the existing Rule 20 and its marginal note, substitute the following 
as Rule 20 and marginal note:— 

“20. Certified copies of judgment and decree to be furnished.—(1) Certified 
copies of judgment and decree shall be furnished to the parties on application to the 
Court having custody of the record, and at their expense. 

(2) The application may be made by the party himself or by his recognised 
agent or by his pleader and may also be sent by post. (1-11-1960.) 

[a] See Act 35 of 1901, S. 11 and Reg. 0 of 1903, S. 3 [1-7-1965]. 

Madhya Pradesh 

For the existing Rule 20, substitute the following:—* 

“20. Certified copies of judgment and decree shall be furnished to the parties 
on application and at their expense.—Applications for copies may be presented in 
person or by an agent or a pleader or sent by post to the head copyist of the office 
at the place where the record from which the copies are applied for, will eventually be 
deposited for the safe custody. When copies from a record in the temporary cus¬ 
tody of a Court at a station where there is no record room are required, applications 
ma y be presented in person or by an agent or a pleader to the Senior Judge at that 
station: 

Provided that the Judge shall neither comply with applications received by post 
nor send copies by post.” (16-9-1960.) 

HIGH COURT AMENDMENT 

Rule 21 
Allahabad 

Add the following: 

“21. (1) Every decree and order as defined in Section 2, other than a decree 

or order of a Court of Small Causes or of a Court in the exercise of the jurisdiction 
of a Court of Small Causes, shall be drawn up in the Court vernacular, or in English, 
if the Court so orders. As soon as such decree or order has been drawn up, and 
before it is signed, the Munsarim shall cause a notice to be posted on the notice 
board stating that the decree or order has been drawn up, and that any party or the 
pleader of any party may, within six working days from the date of such notice, 
peruse the draft decree or order and may sign it or may file with the Munsarim 
an objection to it on the ground that there is in the judgment a verbal error or 
some accidental defect not affecting a material part of the case, or that such decree 
or order is at variance with the judgment or contains some clerical or arithmetical 
error. Such objection shall state clearly, what is the error, defect, or variance 
alleged, and shall be signed and dated by the person making it. 


[As amended on 1-11-1941.] 

(2) If any such objection be filed on or before the date specified in the notice, 
tiie Munsarim shall enter the case in the earliest weekly list practicable, and shall, 
on the date fixed, put up the objection together with the record before the Judge 
who pronounced the judgment, or, if such Judge has ceased to be the Judge of the 
Court, before the Judge then presiding. 


(3) If no objection has been filed on or before the date specified in the notice, 
or if an objection has been filed and disallowed, the Munsarim shall date the decree 
as of the day on which the judgment was pronounced and shall lay it before the 
Judge for signature in accordance with -the provisions of Rules 7 and 8. 


Order 20, Rule 20 — Note 1 
(1) An offence committed in connection 
with an application under this rule comes 


vdthin the purview of Secs. 195 and 476 
of the Cri m i n al Procedure Code. AIR 1928 
Lah 759 (761, 762). 
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(4) If an objection has been dnly filed and has been allowed, the correction or 
alteration directed by the Judge shall be made. Every such correction or alteration 
in the judgment shall be made by the Judge in his own handwriting. A decree 
amended in accordance with the correction or alteration directed by the Judge shall 
be drawn up, and the Munsarim shall date the decree as of the day on which the 
judgment was pronounced and shall lay it before the Judge for signature in accord¬ 
ance with the provisions of Rules 7 and 8. 

(5) When the Judge signs the decree, he shall make an autograph note stating 
the date on which the decree was signed.” 



ORDER XXI 

EXECUTION OF DECREES AND ORDERS 

[See Sections 36 to 74.] 

PAYMENT UNDER DECREE 

R- 1- Modes of paying money under decree.—(1) AH money payable under 
a decree sh all be paid as follows, namely:— 

(a) into the Court whose duty it is to execute the decree; or T 

(b) out of Court to the decree-holder; or - 

(c) otherwise as the Court which made the decree directs. 

(2) Where any payment is made under clause (a) of sub-rule (1), notice of 
such payment shall be given to the decree-holder. •* 


[1882 and 1877, S. 257; 1859, S. 200.] 


ORDER 21, RULE 1 — SYNOPSIS 

1. Scope and applicability. 

2. Payment into Court. 

3. Who should make payment. 

4. Effect of payment 

5. Decree directing payment to decree- 

holder. 

6. Payment out of Court to decree-holder,, 

7. Notice of payment. 

1. Scope and applicability. — (1) The 
judgment-debtor is bound to pay the de¬ 
cretal debt in one of the modes specified in 
the rule. AIR 1933 Mad 523 (524) •• 1961 
Jab LJ 750 (757). 

(2) He is entitled to choose between the 
two methods of payment, either directly to 
the decree-holder or into the Court in the 
absence of a special direction. (1956) 69 
Mad LW 913 (914). 

(3) The rule does not apply to decrees 
that are inexecutable. AIR 1929 All 207 
(207): 51 All 527 (DB). 

[See however AIR 1935 Pat 385 (393): 
14 Pat 488.] 

(4) The rule does not apply to money 
payable under an order, though such orders 
are executable, under the provision of S. 80, 
like decrees. (1889) 12 Mad 120 (122). 

(5) ‘Monev payable under a decree' __ 

Word ‘payable does not imply that amount . 
should have been ascertained sum. AIR 1960 
Mad 400 (401): 79 Mad LW 270. 

(0) Application for restitution of costs of 
enquiry under Sec. 74, Registration Act al¬ 


ready paid as per District Registrar's order 
—— Realisation to be in accordance with pro¬ 
visions of O. 21, C. P. C. — MunsifFs Court 
can entertain application. 1963 Ker LJ 258 
(254). 1 M* 

2. Payment into Court. — (1) Where a 
payment under a decree has to be made 
only into Court, as in the case of pre-emp¬ 
tion decrees under O. 20, R. 14, and tne 
Court is closed on the last day for making 
such payment, the payment be made on 
the day the Court re-opens. (1881) 3 All 
850 (851) (DB) •• AIR 1925 Ah 687 (687] 
(DB) (1880) 5 Cal 906 (909) (DB) 06 
AIR 1962 Andh Pra 308 (311): ILR (I960) 
2 Andh Pra 440 (DB). 

(2) The rule mentioned in point 1 will 

apply even where the decree amount may 
be paid to the decree-holder or into Court. 
AIR 1949 Nag 141 ( 144 ): ILR (1948) Nag 
612 (DB). (AIR 1938 All 199 and AIR 1929 
All 207, Dissent.) 00 1957 MPLJ 721 

(721, 722) 00 (1910) 35 Bom 35 (37) (DB 
00 AIR 1927 Mad 1196 (1196. 1197) (DB) 
•° (1968) 70 Pun LR 274 (275, 270). 

[But see AIR 1929 All 207 (207): 51 
All 527 (DB) 00 AIR 1938 All 199 (200): 
ILR (1938) All 337 00 AIR 1946 

Oudh 150 (158): 21 Luck 353 (DB) 
00 1901 AH LJ 889 <891, 892): 1961 All 
WR (HC) 685. (Compromise decree.) 0 
(1950) 69 Mad LW 913 (914).] 

(3) Where according to the Government 
notification the Courts were enjoined to 
undertake all urgent work even during die 
vacation and it was possible for the judg~ 
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HIGH COURT AMENDMENTS 

Allahabad 

In clause (b) of sub-rule (I) of Rule 1, add after the word “decree-holder" the 
following:— 

“through a bank or by postal money order or evidenced by a document" 

(1-6-1957.) 

Assam and Nagaland 

Same as that of Calcutta. See Act 27 of 1962, Ss. 13 and 15 (1-12-1963). 

Bombay: Dadra and Nagar Havelia 

In Order XXI, for the existing rule 1 and its mar ginal note, substitute the follow¬ 
ing as rule 1 and marginal note:— 

. Modes of paying money under decree or order.—(1) All money payable 

under a decree or order shall be paid as follows, nam ely;— 

(a) by deposit in or by postal money order to the Court whose duty it is to exe¬ 

cute the decree or order; or 

(b) out of Court to the decree-holder; or 

(c) otherwise as the Court which made the decree or order directs. 

(2) Where any payment is made under clause (a) of sub-rule (1), notice of such 
payment shall be given by the judgment-debtor to the decree-holder either through 
Court or direct by registered post at the registered address of the decree-holder and 
upon proof of such notice, interest, if any, on the decretal amount so deposited or 
paid shall cease to run from the date of service of the notice." (1-11-1966.) 

[a] See Act 35 of 1961, S. 11 and Reg 6 of 1963, S. 3 [1-7-1965]. 


Order 21, Rule 1 — Note 2 (contd.) 
ment-debtor to deposit the amount on the 
due date which feD during the vacation but 
he failed to do so and deposited the same 
on the opening day after the vacation it was 
held that the payment could not be deemed 

d • r een made within time. AIR 1957 
*a, 378 (380): LLR (1957) 7 Raj 276. 

(4) An arbitrator is not an officer of the 
Uourt and a payment to him is not a pay- 

1924 Rane 263 < 264): 

_ • • m a m a receiver appointed in an ad¬ 
ministration suit was not authorized to re. 
ceive certain payments to be made by X 
but the latter made the payments to the 
receiver who misappropriated them, X is not 
discharged Rom liability, by reason of such 
payments. AIR 1932 PC 191 (193): 59 Ind 
App 311: 7 Luck 382. 

(6) Payment made w 
when serving the process m me execution 
“J?- j*. a Payment under this rule read 

£r (?957) 3 Cut A 474 1957 0ri “ a 224 

(7) The words "all money payable under 
;i de cree do not mean the entire amount 

Sworn ,H? d ® r ^ decree. AIR 1933 Pa* 
89 (90): 11 Pat 796 (DB). 

(8) Where, under the rules, all moneys 

th rS ^ t0 i were *? be deposited in 

Bank, a tender by the judg- 

jSw" “ ade . to Bank on the due 
date ' before termination of the working 

fl h n °7 t , but after 2 P. M. is a valid teS? 

A* no default ou the part of the 

“f 4 Lah 470 Wi. 

PC 17) ^ (RevCrsed °* facts in AIR 1948 
[See also 1963 Jah LJ 871.] 


(9) The decree is not satisfied by the 
fu rn i shin g of security under O. 41, R. 5 be¬ 
cause the fur n i shin g of security does not 
amount to a payment into Court within the 
meaning of this rule. AIR 1951 Hyd 95 
(96): ILR (1952) Hyd 91. 

(10) Tender for payment of decretal 
amount presented to Court by judgment- 
d ? . . ore .. final date — Amount deposit¬ 
ed m Bank after final date through no fault 
of tus —- Tender made held was tantamount 
r°\;if C 5Sr P ayment on ^at date. 1968 Raj 

liW 

3. Who should make payment. _ m a 

parent into Court under this rule can be 
made only by the judgment-debtor, his 

73™ (741) CDB^ )reSentat * Ve " 1917 Mad 


to a process-server 
sss in the execution 



133 OA-TM Ap C p 236: 4 ^o^04 PG 

20 Mld d 224 e (229® b . t ° t (lOT3) 

20 Suth WR 131 (131) (DB). ' U873). 

Bom'llflSlJ™ 1868 B ° m 363 (365): 70 

rt,i 2 4 Where faterest been awarded on 

ite! K .; 7 

575 (DB) 00 ATR iqiq aii Trav-Co 

™ “A® <3: 

(3) If, after having moA> 

u i ud ^ ent -debto? prevenS 
reachmg the hands of th? d^hotderfT 
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Calcutta: Andaman and Nicobar Is l a nd a 

(1) For clause (a) of sub-rule (1), substitute the following clause:—» 

“(a) By deposit in or by postal money order sent to die Court whoso duty it 
is to execute the decree; or”, * • : 

. (2) In sub-rule (2)— " - * 

(i) Read the number 2 as 2(a). 

(ii) After the words “the decree-holder”, add the words “or die person in whose 
favour the order is made.” 

(ill) Add the following as clause (b):—■ 

“(b) the costs of giving such notice shall be borne by the person making pay¬ 
ment who shall have the option of having the notice served either by 
a process-server of the Court or by a registered post. No such notice 
shall issue until the said cost shall have been paid,” (3-2-1938.) 

Delhi and Himachal Pradesh 

Same as that of Punjab. See Act 27 of 1966, Ss. 7 and 12 (31-10-1966 and 

1-5-1967). 


Gujarat 

For the existing sub-rule (2) substitute the following:—* 

“(2) Where any payment is made under clause (a) of sub-rule (1), notice of 
such payment shall be given to the decree-holder either by the judgment-debtor or 
at his instance by the Court, and upon proof of such notice, interest, if any, on 
the decretal amount shall cease to run from the date of service of the notice.” 
(17-8-1961.) 


Order 21, Rule 1 — Note 4 (contd.) 
will be liable for interest until the money 
becomes available to the decree-holder. AIR 
1943 Mad 334 (335) (DB) 0< » AIR 1929 Nag 
227 (228). 

(4) Where, the judgment-debtor asks the 
Court to require the decree-holder to furnish 
security before the money deposited by’him 
is paid to the decree-holder, on the ground 
that the decree-holder is a minor, the judg¬ 
ment-debtor is not liable to pay interest on 
the deposit to the decree-holder. AIR 1943 
Mad 334 (335) (DB). 

(5) Where the decree-holder owing to this 
being unable to furnish security railed to 
withdraw the decretal amount deposited by 
the judgment-debtor as a condition prece¬ 
dent to obtaining stay of execution of decree 
pending his appeal it was held that the de¬ 
cree-holder by such failure did not cease to 
be entitled to interest subsequent to the 
date of the deposit. AIR 1950 Mad 807 
(808) 00 AIR 1960 Mad 278 (280, 281): 
(1959) 2 Mad LJ 506. (Overruled on an¬ 
other point in AIR 1963 Mad 45 (FB).) 

(6) The security furnished under O. 41, 
R. 5 does not amount to a payment under 
the decree and has not the effect of dis¬ 
charging the decree. AIR 1951 Hyd 95 
(90): ILR (1952) Hyd 91 

(7) Where the decree provided that if a 
certain portion of decretal amount be paid 
within a certain date the decree should be 
deemed as fully satisfied, and the judgment- 
debtor paid the amount after the date fixed, 
stating that he was doing so in full dis¬ 
charge of the decree and the decree-holder 


withdrew the amount, it was held that the 
withdrawal did not mean that he accepted 
the amount in full satisfaction of his decree. 
AIR 1949 Nag 385 (380, 387): ILR (1949) 
Nag 295. 

(8) Compromise decree *—> Decree-holder 
agreeing under compromise to accept less 
than decretal amount if paid before fixed 
date —- Delay in depositing amount —+ 
Withdrawal of deposit by decree-holder —• 
Decree-holder pmst be deemed to have con¬ 
doned delay and accepted payment in full 
satisfaction of his claim. AIR 1961 All 01 
(92). , 

5. Decree directing payment to decree- 

holder. — (1) Even where the decree directs 
the payment to be made to the decree-hol¬ 
der, payment into Court is a valid compli¬ 
ance with the decree. CIO) 35 Bom 35 (37) 
(DB) 00 AIR 1925 Mad 743 (744) 00 AIR 
1923 Nag 240 (240, 247): 19 Nag LR 116 
00 1961 Jab LJ 756 (757) 00 (1950) 69 
Mad LW 913. . • 

6. Payment out of Court to decree-hol¬ 
der.— (1) A payment to the decree-holder 
out of Court also discharges the decree. 
(1887) 9 All 9 (10) (DB) 

[See (1959) 25 Cut LT 803.] 

(2) Where payment is made outside Court 
the decree-holder is not bound to accept a 
sum in part satisfaction of his decree ana 
the refusal to receive it will not deprive hiu* 
of his right to interest. (1807) 7 Suth WR 
20 (20) (DB). . 

(8) Where a payment out of Court is 

made through post before a certain 6*®^ 
date but does not reach the decree-holder 


pnw Code of] fM Procedure, 1908 
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Madhya Pradesh 

Substitute— 

(a) “decree or order'* for “decree” wherever It occurs In the rule, and In the mar¬ 

ginal note; * ' 

(b) “by deposit in, or by postal money order to” for the word “into” occurring in 

clause (a) of sub-rule (1); 

(e) “shall be given by the judgment-debtor to the decree-holder either through 
Court or direct by registered post” for “shall be given to the decree-holder 
occurring in sub-rule (2). (16-9-1960.) 

Orissa 

Same as that of Patna. 

Patna 

For Rule 1, substitute the following:^ . 

“1. (1) All money payable under a decree or order shall be paid as follows, 

namely:— 

(a) by deposit in or by special postal money order to the Court whose duty it is 

to execute the decree or order; or 

(b) out of Court to the decree-holder; or 

(c) otherwise as the Court which makes the decree or order shall direct. 

(2) Where a judgment-debtor makes any payment under clause (a) of sub¬ 
rule (1), he may give notice thereof to the decree-holder—• 

(a) either through the Court, on payment of the fees laid down in the rules 

framed by the High Court under clause (1) of S. 20 of the Court-fees Act. 
1870 (Act VH of 1870), or ' 

(b) Mntwi thatnnHinfr any thing contained in Order 48, Rule 2, by registered post 

direct. 


Order 21, Rule 1 — Note 6 (contd.) 
within that date, the payment is not effec¬ 
tive. AIR 1918 All 403 (404, 405) (DB). 

(4) Payment out of Court may be made 
to the decree-holder's agent or representa¬ 
tive, or family, to the manager of the Hindu 
joint family. (1911) 12 Ind Cas 503 (505) 
jDB^ (Mad) 00 AIR 1930 All 659 (660) 

7. Notice of payment. — (1) Where no 
interest has been awarded by the decree 
and the decretal amount is paid into Court, 
it operates as a discharge of the decree, 
even if no notice is given to the decree- 
holder. AIR 1924 Pat 118 (119): 2 Pat 754 
(DB) 00 AIR 1968 Bom 363 (305): 70 Bom 
LR 151. 

(2) If the decree awards interest, then the 
decree-holder is entitled to interest till the 
date of notice. AIR 1958 Trav-Co 48 (40): 
ILR (1955) Trav-Co 991 00 AIR 1955 Madh 
B 120 (127) (DB) 00 AIR 1955 Sau 103 
(104) (DB) 00 AIR 1969 Ker 8 (9): 1968 
Ker LT 130. 

iut see AIR 1939 Nag 191 (192).] 

(3) Notice of payment must be in writing 
and be served on the decree-holder in the 
way prescribed for the service of sum¬ 
mons. AIR 1925 Nag 52 (54). 

(4) Where a decree is attached in exe¬ 
cution of another decree the attaching de¬ 
cree-holder who is executing the decree is 
competent to accept notice of the deposit. 

IVoL 3.] 3 A. M. 33 




AIR 1957 Trav-Co 241 (245): ILR (1958) 
Trav-Co 575 (DB). 

(5) Even if the judgment-debtor fails to 
ive notice of the fact of payment, it is the 

^uty of the Court to inform the decree-hol¬ 
der about it when he next applies for exe¬ 
cution of the decree. AIR 1955 Sau 103 
(104) (DB) 00 AIR 1921 Nag 148 (149). 

[But see AIR 1956 Trav-Co 46 (48): ILR 
(1955) Trav-Co 991.] 

(6) Sub-rule (2) casts no special duty on 
the Court to issue notice on its own initia¬ 
tive and it is the duty of the judgment- 
debtor to give notice of the deposit to the 
decree-holder through Court or otherwise. 
AIR 1957 Trav-Co 241 (245): ILR (1950) 
Trav-Co 575 (DB). 

(7) Sub-rule (2) of this rule does not ap¬ 
ply to redemption decrees. AIR 1924 Mad 
102 (102) (DB). 

[But see AIR 1952 Trav-Co 236 (230) 
(DB).] 

(8) Application for execution to recover 
balance under decree made more than 3 
years after notice of payment under sub¬ 
rule (2) but within 3 years from the date 
the amount was withdrawn by the judg¬ 
ment-creditor —. Payment is received by 
decree-holder at the date when deposit was 
made — Application held barred under Art 
182, Limitation Act of 1908 — Period not 
extended under Sec. 20, Limitation Act 
AIR 1908 Bom 363 (365): 70 Bom LR 151. 
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Where interest is payable under the decree or order, such notice shall, if duly 
proved, operate as a bar to the accrual of such interest, upon the amount so paid, 
after the date of receipt of such notice by the decree-holder.** (28-7-1938.) 

Punjab, Haryana and Chandigarh 


Add die following explanation to sub-rule (1):-^ 

“Explanation. The judgment-debtor may, if he so desires, pay the decretal 
amount, or any part thereof, into the Court under clause (a) by postal money order 
on a form specially approved by the High Court for the purpose**. (11-7-1938): See 
Act 31 of 1966, Ss. 29 and 82 (1-11-1966). 

j* Payment out of Court to decree-holder.—(1) Where any money pay- 
Bble under a decree of any kind is paid out of Court, or the decree is otherwise 
adjusted in whole or in part to the satisfaction of the decree-holder, the decree- 
holder shall certify such payment or adjustment to the Court whose duty it is to 
execute the decree, and the Court shall record - the same accordingly. 

(2) The judgment-debtor also • may inform the Court of such payment or 
adjustment, and apply to the Court to issue a notice to the decree-holder to show 
cause, on a day to be fixed by the Court, why such payment or adjustment should 
not be recorded as certified; and if, after service of such notice, the decree-holder 
fans to show cause why the payment or adjustment should not be recorded as 
certified, the Court shal l record the same accordingly.. 


(3) A payment or adjustment, which has not been certified or recorded 
aforesaid, shall not be recognized by any Court executing the decree. 

[1882 and 1877, S. 258; 1859, S. 206.1 


as 


SYNOPSIS 


ORDER 21, RULE 2 — 

1. Scope and applicability. 

2. “Money payable under 

8. “Decree of any land.** 

4. "Is paid out of Court.** 

5. Adjustment of decree. 

6. Adjustment in part. 

7. Oral adjustments. 

8. When and with whom pa ym e nt or ad¬ 

justment should be made. 

9. Payment to one of joint decree-holders. 

See O. 21, R. 15. 

10. Adjustment by guardian. See O. 82 

(General). 

11. Certification by decree-holder. 

12. Effect of certifying without payment or 

adjustment being made. 

13. Certification by one of joint decree- 

holders. See O. 21, R. 15. 

14. Application by judgment-debtor. 

15. “Judgment-debtor,” meaning of. 

16. Certification, form of. 

17. Limitation for certification. 

18. Recording of adjustment. 

19. Notice. 

20. Court to which certification should be 

made. See Note 14. 

21. Uncertified payment or adjustment. 

22. Court acting under O. 21, R. 16. 

23. Court dealing with application under 

O. 21, Rr. 90, 95, 97 and 08. 


24. Suit by judgment-debtor based npon an 

uncertified payment or adjustment. 

25. Suit by decree-holder based on 

certified payment or adjustment. 

26. Fraud. 

27. Effect on limitation. 

28. Operation as estoppel. 

29. Remedies of judgment-debtor. 

30. Suit far damages. 

81. Restitution of uncertified payment 
reversal of decree in appeal. 

32. Criminal proceedings. 

33. Appeal and revision. 

1. Scope and applicability. — (1) The 

object of this rule is to ensure that the Court 
executing the decree shall not be troubled 
with any disputes between the parties with 
regard to any payment or adjustment unless 
the same has Been duly certified or record¬ 
ed. AIR 1957 All 622 (632, 634): ILR 

(1957) 2 All 1 (DB) 00 AIR 1922 Bom 380 
(380, 381): 46 Bom 226 (DB). 

(2) Sub-rule (1) contemplates a certifica¬ 
tion by the decree-holder and a record by 
the Court of the payment or adjustment; 
sub-rule (2) contemplates an application by 
the judgment-debtor. In this case notice is 
to be given to the decree-holder and the 
Court should give a judicial decision whether 
the payment or adjustment should be record¬ 
ed as certified. AIR 1929 PC 19 (22, 23): 
3 Luck 684: 56 Ind App 30. 

(3) The two essential conditions of O. 21* 
R. 2 (2) are that intimation should be given 
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HIGH COUBT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

“ existing sub-rule (2), ^bstitut. the following as sub- 

(21 The judgment-debtor also may inform the Court by an application in 
writing supported^>y an affidavit of such payment or adjustment and apply to 
the Court to issue a notice to the decree-holder to show cause on a h ° 

I hied by the Court why such payment or adjustment should not be' “ c0 “ e “. 
certified- and if after service of such notice, th# decree-holder fails 
cause why the payment or adjustment should not be recorded as car ad. 

Court shall record the same accordingly 
[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Delhi and Himachal Pradesh , , _ 

Same as that of Punjab, See Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 

Kerala: Laccadive Minicoy and Amindivi Islands « <A 

In sub-rule (2) for the words “The judgment-debtor" substitute‘ 
party to the suit or his legal representative or any person who has become surety 

the decree-debt" [9-6-1959]; Reg. 8 of 1965, S. 3. territory of 

Jurisdiction of Kerala High Court has been extended to the Urnon territory 

Laccadive, Minicoy and Amindivi Islands by S. 60 of Act __•___ 

is made, a Court executing .^mortgage de¬ 
cree AIR 1941 Rang 316 (317): 1941 Rang 
LR 774 (DB) 00 AIR 1936 Mad 34 (37): 59 

Mad 188 (FB). 

(8) Section 71 of the Dekkhan Agricul¬ 
turists’ Relief Act (now see Bombay Agricul¬ 
tural Debtors Relief Act (28 of 1947T) ex¬ 
pressly excludes the application of sub-rule 
(3) of this rule to payments out of Court 
made in proceedings under the Act. AIR 
1921 Bom 142 (143, 143): 45 Bom 1128 
(DB) 00 AIR 1932 Bom 255 (256). 

(9) This rule does not apply to proceed¬ 
ings under the Bengal Tenancy Act (1868) 
0 Suth WR 372 (373) (DB). 

[But see (1874) 22 Suth WR 204 (204) 

(DB).] 

(10) Sub-rule (3) of this rule has been 
repealed, so far as the Punjab is concerned, 
by Sec. 36 of the Punjab Relief of Indebted¬ 
ness Act VII of 1934. AIR 1938 Lab 602 
(603) AIR 1938 Lah 126 (127): ELR (1938) 
Lah 264 (DB). 

(11) The Court conducting an inquiry 
under S. 19 of the Madras Agriculturists Re¬ 
lief Act of 1938 in connection with an ap- 

§ lication under the Act for scaling down a 
ecree debt is not an executing Court and 
so is not subject to the prohibition contain¬ 
ed in sub-rule (3) of this rule. AIR 1942 
Mad 597 (598): ILR (1943) Mad 138 (DB). 

(12) This rule clearly contemplates a stage 
in the execution proceeding when the matter 
lies only between the juagment-debtor and 
the decree-holder and when no other inte¬ 
rests have come into being. AIR 1928 Nag 
265 (272): 24 Nag LR 127 (FB). (AIR 1922 
Nag 248: 18 Nag LR 134, Overruled.) 00 
AIR 1931 PC S3 (35): 27 Nag LR 95: 58 
Ind App 50. (Overruling AIR 1922 Nag 248: 
18 Nag LR 134). 


Order 21, Rule 2 — Note 1 (contd.) 
to the Court within the specified time and 
that the decree-holder is given an oppor¬ 
tunity to put hLs case before Court. A prayer 
for recording adjustment is not an essen¬ 
tial ingredient of R. 2 (2) of O. 21. AIR 
1959 Andh Pra 632, (634, 635, 636): (1959) 

2 Andh WR 194 (FB). (AIR 1957 All 622, 
Dissented from.) 

(4) Sub-rule (3) imposes a bar upon the 
Court executing the decree and prevents it 
from recognising any payment or adjustment 
which has not been certified or recorded as 
certified as required by the rule. AIR 1952 
Trav-Co 561 (562) 00 AIR 1929 PC 19 (22): 

3 Luck 684: 56 Ind App 30 00 AIR 1925 

Bom 309 (309): 49 Bom 548 (FB). (34 Bom 
575, Overruled.) 00 AIR 1928 Oudh 195 
(198): 3 Luck 170 (FB). , , 

(5) The prohibition under sub-rule (3) 
will apply only when the parties to a trans¬ 
action entered into for the purpose of satis¬ 
fying or adjusting a decree stand to one 
another, at the date of such transaction, in 
the relation of judgment-debtor and judg¬ 
ment-creditor. AIR 1951 Trav-Co 216 (216) 
(DB) 00 AIR 1931 Mad 399 (400): 54 Mad 
184 (DB) 00 AIR 1927 Cal 694 (696) (DB). 

[See however AIR 1937 Cal 31 (36).] 

(6) There is nothing in the wording of 
this rule to limit the payment to the decree- 
holder only. AIR 1923 All 271 (271): 45 
All 304 (DB). 

(7) This rule does not apply to a com¬ 
promise which is entered into between the 
parties to a mortgage suit after a final de¬ 
cree, and which is pleaded in bar of an 
application for a personal decree against the 
mortgagor under O. 34, R. 6. The reason 
is that there is no adjustment of the mort¬ 
gage decree in such a case; nor is the Court 
to which the application for personal decree 
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Madras and Pondicherry 

Substitute the following for die existing sub-rule (2) s 

“Any party to the suit or his legal representatives or any person 'who has 
\ become surety for the decree debt also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree-holder to 
show cause, on a day to be fixed by the Court, why such payment or adjustment 
should not be recorded as certified; and if, after service of such notice, the decree- 
holder fails to show cause why the payment or adjustment should not be record¬ 
ed as certified, the Court shall record the same accordingly” [R. O. C. Np 4955 
of 1930]; [Act 26 of 1908, S. 3 and Sch., Pt. II £w. e. f. 5-9-1968], 

Orissa 

Same as that of Patna (i) t * 

Patna 

(i) In sub-rule (2) for the words "and if after service of such notice," substitute the 

following: ** “ 

“and where certification has been made by an endorsement of such payment 
or adjustment by the decree-holder or by any person authorized by him in that 
behalf upon the process issued by the Court, the Court shall issue such notice of 
its own motion. If after service of the notice," 

(ii) Delet the existing sub-rule (3) of Rule 2 [5-4-1961], 

Punjab, Haryana and Chandigarh 

Omit sub-rule (3) — Punjab Relief of Indebtedness Act, 1934 (Punj. Act VU of 
1934), S. 36 [19-4-1935] read with Punj. Act XLIV of 1960, S. 3 [30-12-1960]; see 
Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 


Order 21, Rule 2 — Note 1 (contd.) 

(13) Wnere the adjustment has been made 
before the sale and an application for re¬ 
cording the adjustment is made after the 
sale, the adjustment may be recorded and 
the sale may be set aside. AIR 1952 Mad 
582 (584): ILR (1952) Mad 531 (DB). 

(14) An adjustment cannot be recorded 
under this rule when such recording will 
defeat the rights of the Government to court- 
fees under O. 33, R. 10. AIR 1935 Sind 
111 (112): 29 Sind LR 317. 

(15) After a decree has been satisfied and 
die decree-holder has certified such satis¬ 
faction, there is no subsisting decree and a 
sale held in ignorance of the satisfaction is 
void and liable to be set aside. AIR 1945 
Mad 161 (164): ILR (1945) Mad 827 (FB) 
00 AIR 1929 Cal 374 (370): 57 Cal 403 
(FB) 00 AIR 1955 Pat 158 (161) (FB). 

[But see AIR 1918 Oudh 109 (111).] 

(16) This rule applies only to the adjust¬ 
ment of a decree or order. AIR 1930 Mad 
840 (841). 

(17) The executing Court is not preclud¬ 
ed from recognizing a compromise entered 
into between the parties after the decree, 
though such a compromise does not amount 
to an adjustment of the decree. (1937) 32 
Sind LR 415 (424) (PC). 

(18) O. 21, R. 2 contemplates adjustment 
of the decree consent, express or implied. 
Where there is no evidence of any consent 
on the part of the appellant who was never 
willing to take back the wife and resume 
conjugal relations, O. 21, R. 2 does not 

apply? AIR 1967 SC 1193 (1194,. 1195)» 


(1967) 1 SCR 147. (AIR 1960 Punj 437, 
Overruled.) 

(19) O. 21, R. 2 does not apply where 
the decree which is being executed itself 
directs that certain payments made by the 
judgment-debtor shall be taken into account 
during execution. AIR 1964 All 373 (374). 

(20) Decree for declaration that respon¬ 
dent was entitled to keep possession of 
house till realisation of costs — S. 47 and 
not this rule applied. AIR 1907 Manipur 
83 (37). 

2. “Money payable under a decree.” —-« 
(1) A mortgage decree is a decree for the 
payment or money even though it contains 
a further direction for the sale of the mort¬ 
gaged properties on default of payment. 
(1910) 7 Ind Cas 258 (259, 260) fDB) (Cal) 
AIR 1920 Pat 731 (733): 5 Pat L Jour 
672 (DB) 00 AIR 1.923 Nag 20 (20) (DB). 

(2) Where a mortgagee decree-holder is 
in possession of the mortgaged properties 
under the original contract of mortgage oi 
by virtue of the terms of the decree, income 
received by the mortgagee from the mort¬ 
gaged property is not inoney payable under 
a decree” and does not therefore require to 

be certified. AIR 1918 Mad 1154 (1155): 
39 Mad 1020 (DB). 

(3) Where, in a suit for possession by A 
against B, his tenant set up a right to hmd 
the land under a mirasi tenure, and the 
Court declared in favour of B and directed 
payment of rent as before, it was held that 
rents paid by B to A out of Court were not 
“money payable under the decree.” (1894J 
18 Bom 690 (692) (DB). 
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(4) The words "money payable under a 
decree” do not mean any money which the 
party may pay if he chooses, but money 
which is recoverable by a party in execu¬ 
tion against the party liable to pay it. AIR 
1928 Mad 749 (751): 49 Mad 716 (DB). # 

(5) ‘Money payable under a decree —- 
Word ‘payable* does not imply that amount 
should nave been ascertained sum —» Court 
executing the decree. AIR 1966 Mad 460 
(461): 79 Mad LW 276. 

3. “Decree of any kind.” — (1) The pro¬ 
visions of this rule are not confined to money 
decrees but apply to every kind of decree. 
AIR 1952 All 814 (816) (DB) 00 Affi 1935 
Pat 385 (389): 14 Pat 488 (DB) 00 AIR 1943 
Nag 339 (340) (DB) 00 AIR 1963 Mys 79 
(80): 1962 Mys LJ (Sup) 299. 

[See however AIR 1967 Orissa 59 (60): 
32 Cut LT 1076. (Rule not applicable 
to decree for mere eviction.) 00 AIR 1951 
Mad 853 (854) 00 AIR 1958 Andh Pra 705 
(707) (DB) 00 AIR 1926 Mad 749 (750, 751): 
49 Mad 716 (DB) 00 AIR 1918 Mad 751 
(754) (DB).] 

4. “Is paid out of Court.” — (1) This rule 
only 


•411 


amount aecreea to uic umuci ui mo 
under pressure of process, the payment does 
not require to be certified under this rule. 
(1868) 9 Suth WR’*462 (462) (DB). 

(2) Where in the execution proceedings 
the parties agree in the presence of Court or 
out of Court that the decree may be execut¬ 
ed in a particular manner, there is nothing 
to prevent the Court from recording the ad¬ 
justment of parties. AIR 1952 All 169 (171). 

(3) Pre-emption suit referred to arbitration 
and award made — Money to be paid to 
vendee within certain period —> Pre-emptor 
depositing amount in Court and notice issue- 
ed to vendee — Tender held good — Order 
21, R. 2 has no application. AIR 1934 Oudh 
135 (136, 137) (DB). 

(4) Executing Court authorising decree- 
holder to realise debt due to judgment-deb¬ 
tor from third person — Payment by third 
person in Court passing decree against him 
— Payment is not outside Court. AIR 1938 
All 141 (143): ELR (1938) All 294 (DB). 

(5) Contention that decree has been satis¬ 
fied by the decree-holder having been in 
possession of the judgment-debtor’s property 
and enjoyed the usufruct is equivalent to 
contending that decree has been paid or ad¬ 
justed out of Court and Court cannot recog¬ 
nise such payment or adjustment without 
certification under this rule. AIR 1940 Pat 
56 (57) (DB). 

5. Adjustment of decree. — (1) An adjust¬ 
ment of a decree is an agreement which ex¬ 
tinguishes the decree as such in whole or 
in part, and results in a satisfaction of the 
whole or a portion of the decree in respect 
of the particular relief or reliefs granted 
by the decree. AIR 1957 Cal 308 (309) •• 


AIR 1933 Pat 576 (577) (DB) •• AIR 1985 
Bom 303 (305) 00 AIR 1965 Cal 209 (211, 
212) (DB). 

[See (1910) 35 Mad 75 (91): 9 Ind Cas 
875 (885) (DB) 00 AIR 1926 Mad 184 
(185).) 

(2) An agreement not to execute the de¬ 
cree is an adjustment of the decree within 
the meaning of the rule. AIR 1957 Cal 308 
(809). 

[See also AIR 1969 Orissa 32 (34): 84 
Cut LT 1121.] 

(3) A transaction by which the parties 
agree to vary the mode by which the reliefs 
granted by the decree are to be realised in 
execution in that suit, or the time when the 
decree becomes executable, is not an adjust¬ 
ment of the decree. AIR 1958 Madh-Pra 
833 (337, 338) (DB) 00 AIR 1928 Cal 527 
(529) (DB) 00 AIR 1935 Mad 429 (430) 
(DB) 00 AIR 1959 Pat 258 (260) (DB). 

(4) An agreement between the parties to 
a decree by which arrangements are made 
to enable the decree-holder to collect 
moneys due to the judgment-debtor and 
credit them towards his decree, and which 
provides for a temporary suspension of exe¬ 
cution proceedings, is not such an adjust¬ 
ment of the decree as is contemplated by 
this rule. (1885) 7 All 424 (431) (DB). 

(5) Where the parties agree that certain 
new or different rights not given by the 
decree should be included therein and be 
enforceable in execution, the arrangement is 
not an adjustment of the decree, but a 
variation of the decree. Nor can such an 
arrangement be given effect to by enforce¬ 
ment in execution. AIR 1937 PC 256 (259): 64 
Ind App 302. (AIR 1935 Cal 396: 62 Cal 28, 
Reversed.) 00 AIR 1957 Cal 308 (310) 00 
AIR 1961 All 1 (14): 1960 All LJ 967 (FB) 
00 AIR 1959 Pat 258 (260) (DB). 

(6) Where the parties to a decree agree 
to vary or modify the same, they can ask 
the Court to record the same and the Court 
will then have jurisdiction to execute the 
decree as modified by agreement. AIR 1948 
Nag 35 (37, 38): ILR (1947) Nag 197 (DB) 

[See however AIR 1958 Madh Pra 333 
(837, 338) (DB).] 

(7) Where during the execution of an 
ejectment decree the parties entered into a 
compromise on certain conditions the breach 
of which was to result in an executable 
ejectment decree and the compromise was 
recorded by the Court, it was held that the 
compromise was an adjustment and did not 
give rise to a new contractual relationship 
of Landlord and tenant. 1958 All L Tour 
640 (041) (DB) 00 (1963) 4 Guj LR 710. 

(8) Where an agreement is entered into 
between the parties to a decree touching the 
manner or time of its enforceability, such 
agreement can be given effect to in execu¬ 
tion proceedings provided that if it is held 
to be an “adjustment" of the decree, it is 
recorded under this rule. AIR 1952 All 169 
(171) 00 AIR 1956 Him Pra 63 (63) 00 (1966) 
1 Andh WR 121: (1965) 2 Andh LT 400 
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00 AIR 1901 Punj 439 (441): 1LR (1962) 
1 Punj 8 00 AIR 1960 Punj 459 (400). 

(9) To constitute an “adjustment,” it is 

not necessary that the judgment-debtor must 
have carried out all the terms of the ar¬ 
rangements made by him with the decree- 
holder; a completed contract by which he 
promises to do something at a future date 
can be accepted by the decree-holder as a 
legal and immediate adjustment in satisfac¬ 
tion of the decree. 1954 Ker L Tim 14 (15) 
00 AIR 1952 All 814 (815) (DB) 00 AIR 
1941 Lah 149 (151, 152): ILR (1941) Lah 
383 (FB). (AIR 1931 Lah 608, Overruled.) 
•° AIR 1938 Rang 202 (203): 1938 Rang 
LR 385 (FB). * 

[But see AIR 1925 Mad 206 (207) 00 
AIR 1930 Mad 410 (411) (DB). (Note: Dis¬ 
sented from in AIR 1933 Mad 28: 56 Mad 
198.) 00 AIR 1936 Sind 191 (195): 30 Sind 
LR 249 (DB).] 

(10) Agreement to do something in future 
amounts to adjustment — Its non-registra¬ 
tion will not affect its operation — Regis¬ 
tration Act (1908), S. 18. AIR 1964 Andh 
Pra 458 (459): (1964) 2 Andh WR 216 (DB). 

(11) But an inchoate agreement which, if 
completed, would bar the execution of the 
decree, cannot be pleaded as an adjustment 
within the meaning of this rule. AIR 1948 
Nag 35 (36): ILR (1947) Nag 197 (DB) 00 
AIR 1941 Lah 149 (152): ILR (1941) Lah 
883 (FB) 00 AIR 1933 Mad 28 (32): 50 
Mad 198 (DB). 

(12) Where the decree-holder has agreed 
to accept the doing of certain acts by the 
judgment-debtor as satisfaction of the de¬ 
cree, the adjustment is not complete till 
such acts are done. AIR 1938 Rang 202 
(203): 1938 Rang LR 385 (FB) 00 AIR 
1935 Mad 581 (582) (DB) 00 42 Cal WN 
313 (314). 

[See however AIR 1930 Mad 429 (429).] 

(13) An award obtained without the inter¬ 
vention of Court in respect of tne subject- 
matter of any pending proceedings before the 
Court of law, can be given effect to as an 
adjustment under this rule or under O. 23, 
R. 3 only if the parties interested give their 
consent. AIR 1955 All 353 (361): ILR (1955) 

1 All 500 (FB) 00 AIR 1958 Andh Pra 679 
(681) (DB). 

(14) The parties to an execution proceed¬ 
ing can be permitted to refer their disputes 
to arbitration and the award of the arbitra¬ 
tors in such a case may amount to an ad¬ 
justment of the decree which can be re¬ 
corded under this rule. AIR 1955 Sau 88 
(90) 00 AIR 1941 Bom 20 (22) (DB). 

(15) There is no question of the adjust¬ 
ment of a decree when it is transferred to 
one of the judgment-debtors. AIR 1938 
Oudh 106 (106) (DB). 

(16) Where there is a dispute as to whe¬ 
ther a decree has or has not been adjusted 
by a compromise, the executing Court will 
have to determine whether there was a 


compromise, whether the compromise 
amounted to an adjustment and what the 
^ adjustment is on the decree. 

1955 Bom 64 (67): ILR (1955) Bom 

r 7 1940 ° udh 381 (381): 15 

Luck 712 (DB). . 

(VQ The question whether a decree is ad¬ 
justed by an alleged compromise is a ques¬ 
tion of fact. But the question whether such 
a compromise should be certified under thf? 

(PC) 83 “(8^““ ° f W M (1943) 

. ( 18 ) The acceptance of the decree-holder 
is necessary for an adjustment under this 
rule. AIR 1935 All 513 (514) 00 AIR 1937 
Cal 211 (212): ILR (1937) 1 Cal 781 (DB). 

(19) An arrangement which although not 
consented to by the decree-holder, is bind¬ 
ing upon him by operation of law cannot 
be an adjustment under this rule. AIR 1937 
Cal 211 (212): ILR (1937) 1 Cal 781 (DB). 

(20) An adjustment of a decree pending an 
appeal from it is not a 'pre-decree' arrange¬ 
ment but an ‘adjustment within the mean¬ 
ing of this rule. AIR 1936 Mad 494 (495). 

(21) A scheme of composition sanctioned 
by the Insolvency Court, in a case where 
the creditor's claim is a judgment-debt, is 
not an adjustment of a decree within the 
meaning of this rule. (1946) 50 Cal WN 
307 (310). 

(22) Compromise postponing execution — 

Judgment-debtor agreeing to pay higher 
rate of interest than decretal one — Com¬ 
promise enforceable in execution proceed¬ 
ings. AIR 1968 SC 1087 (1089): (1968) 3 
SCR 158 (DB). V 

(23) When the execution court added the 
compromise decree to the original decree 
held that the decree holder will have to 
bring a fresh suit to realise amount under 
Compromise decree. 1961 Tab LJ 1498 
(1500). 

(24) Judgment-debtor agreeing to pay 
higher rate of interest than decretal rate — 
Cannot be enforced in execution. AIR 1961 
All 1 (6, 11, 14): 1960 All LJ 967 (FB). 

6. Adjustment in part. — (1) A decree 
may be adjusted in part and the judgment- 
debtor is entitled to apply for a certificate 
of part satisfaction. AIR 1954 All 739 (742) 
00 AIR 1951 Mad 853 (854). 

(2) Where there is a money decree against 
two or more defendants, an agreement dis¬ 
charging one or some only of the judgment- 
debtors is an adjustment of the decree in 
part and should be certified. AIR 1954 
Cal 620 (622) (DB) 00 AIR 1933 Pat 576 
(577) (DB). 

(3) Where a decree has been adjusted in 
part, it can be executed as to the remain¬ 
ing nortion. AIR 1933 Bom 100 (101) (DB). 

(4) The entrustment of attached move¬ 
ables to a person suggested by the plaintiff 
is not tantamount to a part satisfaction of 
the decree to the extent of the value of 
that property. AIR 1956 Mad 201 (203). 

(5) Payment of part of decretal amount 
and adjustment regarding balance — It if 
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adjustment of decree within Rule 2. AIR 
1963 Mys 175 (176): 40 Mys LJ 1009. 

(6) Adjustment of decree in part — Time 
given to pay balance — Attachment to 
continue — Additional sum borrowed —* 
Execution of balance of decretal amount is 
maintainable — Fresh loan to be recovered 

by fresh suit. AIR 1960 Madh Pra 257 
(258): 1960 MPLJ 95. 

7. Oral adjustments. — (1) Evidence to 
prove an oral adjustment subsequent to the 
decree is not inadmissible by Teason of Sec¬ 
tion 92 of the Evidence Act. AIR 1943 
Cal 634 (634, 635): ILR (1943) 1 Cal 195 
•° AIR 1941 Lah 149 (151): ILR (194D 
Lah 383 (FB) 00 AIR 1935 Bom 303 (305) 
•• AIR 1935 Mad 860 (861): 58 Mad 994 
(FB). (AIR 1927 Mad 911 and AIR 1930 
Mad 673, Overruled.) 

[But see AIR 1922 All 13 (15, 16): 44 
All 258 (DB). (Per Walsh J.)] 

8. When and with whom payment or ad¬ 
justment should be made.— (1) The adjust¬ 
ment under the rule must be to the satis¬ 
faction of the decree-holder and, therefore, 
an adjustment to which the decree-holder 
is not a party cannot be recorded by the 
executing Court. AIR 1941 Cal 253 (253) 
(DB) •• AIR 1939 Pat 411 (412, 413): 18 
Pat 318 (DB). 

(2) The term “decree holder” in this rule 
includes his assignee and the latter can 
certify a payment even before his transfer 
is recognized under Order 21, Rule 16. 
(1912) 17 Ind Cas 617 (618) (DB) (Mad) 

(3) The judgment-debtor also can apply 

to record a payment made by him to the 
transferee even before the transfer is re¬ 
cognised under Rule 16. (1912) 14 Ind Cas 

702 (103) (DB) (Mad.) 

[But see AIR 1935 Nag 230 (234): 31 
Nag LR Sup 111 (DB) 00 AIR 1937 Mad 
605 (606).] 

(4) Where after the assignment of a decree 
satisfaction whereof under this rule is en¬ 
tered on the admission of the original 
decree-holder on the basis of a payment to 
the original decree-holder before the assign¬ 
ment, it has been held that the finding is 
not binding on the assignee. AIR 1948 
Mad 6 (7) (DB) 00 (’44) 48 Cal WN 419 
( 41Q ). 

(5) There is nothing in this rule to pre¬ 
vent the holder of a decree which is attach¬ 
ed, to enter satisfaction of his decree after 
the attachment, if the payment or adjust¬ 
ment had been made before the attachment. 
AIR 1919 Mad 198 (199). 

(6) Where the decree has been attached 
it is lawful for the attaching decree-holder 
to take payment outside the Court and 
certifv the same under this rule. 1956 Andh 
LT 925 (933). 

(7) Where a decree is attached in execu¬ 
tion of another decree, the attaching decree- 
holder is, under Order 21, Rule 53 to be 
deemed as a representative of the holder 


of tho attached decree. But this represen¬ 
tative capacity will apply only to the execu¬ 
tion of the decree and will not entitle the 
attaching decree-holder to certify satisfac¬ 
tion of the decree by accepting a smaller 
amount than that payable under the decree. 

AIR 1940 PC 167 (170, 172): ILR (1940) 
2 Cal 493: 67 Ind App 360: ILR (1940) 
Kar PC 321. 

(8) Payment outside the Court made by 
the judgment-debtor of the attached decree 
to the attaching decree-holder, on being certi¬ 
fied has the effect of satisfying the decree 
to the extent af such payment. AIR 1964 
Madh Pra 221 (223, 224): 1963 Jab LJ 710. 
(AIR 1940 PC 167, Rel. on.) 

(9) When a judgment-debtor of an at¬ 
tached decree makes a payment to the 
attaching decree-holder whose decree is no 
longer in force, he must be deemed to have 
done it at his own risk and full satisfaction 
of the decree against him cannot be grant¬ 
ed. 1956 Andh LT 925 (936). 

(10) The expression ‘to the satisfaction of 
the decree-holder’ in Order 21, Rule 2 (1) 
means the entire body of the decree-holders 
where a decree is joint and indivisible. 
(1959) 63 Cal WN 570: ILR (1960) 1 Cal 
479. 


(11) Property of judgment-debtor attach¬ 
ed in execution and entrusted to sureties — 
Payment of decree amount by one of the 
sureties and decree-holder certifying pay¬ 
ment — Executing Court cannot reject 
satisfaction — Judgment-debtor or Official 
Receiver on his adjudication cannot oppose 
record of satisfaction made by decree-holder. 
AIR 1963 Ker 52 (53): 1962 Ker LJ 683. 


(12) Consent decree — In absence of 
direction in decree that money was to be 
paid to defendant personally, payment into 
Court must be deemed to be satisfaction 
of decree. AIR 1959 Madh Pra 352 (353): 
1957 MPLJ 721. 

9. Payment to one of joint decree-holders 
— See O. 21, R. 15. 

10. Adjustment by guardian. — See O. 32, 
(General). 

11. Certification by decree-holder.—(1) It 
is the duty of the decree-holder to report 
to the Court any payment or adjustment 
made out of Court. AIR 1927 Mad 947 
(948) 00 AIR 1926 Nag 164 (166). (As per 
O. 21, R. 11.) 00 AIR 1965 Cal 473 (475) 
(DB). 


[See also AIR 1963 Cal 473 (478, 479) 
(DB). (Tabular statement by decree-holder 
about default in payments in terms of con¬ 
sent decree — Held, he had not given in¬ 
formation in compliance with Order 21 
Rule 2.)] 

(2) When once a Court is seised of an 

application to enter up satisfaction of a 

decree it is bound to make an enquirv and 

see whether the decree has been satisfied 
AIR 1919 Mad 198 (199). satisfied. 

[But see AIR 1942 Bom 59 (61)- ILR 
(1942) Bom 132 (DB).] K 


520 [O 21 R 2 N 12-14] 


[The Code of| Civil Procedure, 1900 


Order 21, R. 2 —r Note 11 (contd.) 

(8) Statement of adjustment made in CoL 5 
of execution application is proper certifica¬ 
tion. AIR 1966 All 556 (557): 1966 All 
LJ 1133. 

12. Effect of certifying without payment 
or adjustment being made.— (1) Where a 
decree-holder admits and certifies to the 
Court satisfaction of the decree, he cannot 
afterwards apply to execute the decree on 
the ground that he was induced to certify 
by means of fraud or corercdon or "that the 
certification was made under a mistake 
(1870) 1870 Pun Re No. 1* p. 1 (4) •• 
AIR 1934 Nag 143 (144): 31 Nag UR 21. 

(2) In a partition between a father and 
his son, a decree obtained by the father 
fell to the share of the son, who sought 
thereafter to execute it. The judgment- 
debtor pleaded satisfaction of the decree by 
payment to the father prior to the partition. 
The father supported the judgment-detbor's 
plea by filing a memorandum of full satis¬ 
faction. It was found by the Court that 
no money was really paid by the judgment- 
debtor to the father. It was held that as 
the decree had been found to be really not 
satisfied bv payment and as the father 
ceased to have any interest in the decree 
after the partition he had no locus standi 
to file the memorandum of full satisfaction 
and therefore it was of no avail. AIR 1948 
Mad 6 (7) (DB). 

13. Certification by one of joint decree- 
holders.— See O. 21, R. 15. 

14. Application by judgment-debtor.— (1) 
Where a judgment-debtor pays the amount 
due under the decree out of Court, he is 
not bound to wait till the decree-holder 
fails to certify the payment or till the decree 
is actually drawn up, but may himself in¬ 
form the Court of such payment and apply 
for its being recorded as certified. AIR 
1940 All 441 (441) 00 (1902) 12 Mad L Jour 
94 (95) 00 AIR 1924 Cal 1064 (1065) (DB). 

(2) Where an application by the judg¬ 
ment-debtor for the payment to be record¬ 
ed as certified is resisted by the decree- 
holder on the ground that no such payment 
or adjustment was made, the Court cannot 
straightway dismiss the application. (1885) 
11 Cal 166 (168) (DB) 00 (1917) AIR 1917 
Mad 409 (410, 411) (DB) 00 1961 Jab LJ 
308 (309). 

(3) Upon an application by the judgment- 
debtor for recording satisfaction of the deree, 
when the decree-holder resists it, the Court 
is bound to investigate and decide any ques¬ 
tion upon which the parties may not be agre¬ 
ed upon such materials as they may legally 
place before it. AIR 1929 All 79 (80) ° ° AIR 
1919 All 303 (304): 41 All 443 (DB) 

AIR 1922 Pat 276 (277, 278): 1 Pat 644 
(DB). 

(4) An application by the iudgment- 
debtor alleging adjustment of the decree 
and praying for dismissal of the execution, 
cannot be treated both under Section 47 
and under Order 21, Rule 2, so as to have 


Jhe benefit of both. AIR 1957 Cal 608 
(310). 

(5) The words "to show cause" do not 
mean merely to allege cause, nor even to 
o?t that there is room for argument, 
but both to allege cause and to prove it 
to the satisfaction of the Court. (1885) 11 

s'o.'ar&r 1 ~ 1917 M * d « 

1949 Mad 2138, Reversed.) 

(7) The dismissal for default of an appli¬ 
cation under sub-rule (2) does not bar a 
bresh application by the judgment-debtor for 
the same purpose, and he is entitled to 
have an adjudication on the merits subject, 
or course, to any objection that may be 
open to the decree-holder. 

E>05 (505). 


AIR 1931 Lah 


1 A of payment or adjustment 

should be filed in the Court which has to 
f^ute the decree. AIR 1951 Him Pra 60 

? om 158 < 159 > 160): 69 

1 °Pat 3 ^44^ I (DB) AIR 1922 Pat 276 (27?); 

(9) Any court which is possessed of juris¬ 
diction to entertain an application cannot 
be described as a court whose duty it is 

Af^ e ? ree ' , AIR 1963 Andh ^ 

452 (455): (1963) 1 Andh WR 261 (DB). 

(10) If there is an adjustment of the 
decree while an appeal from the decision 
of the executing Court is pending, the ap¬ 
pellate Court before which such an appeal 
is pending can itself record the compromise. 
AIR 1952 All 169 (171). 

(11) Where an agreement or adjustment 
has been brought to the notice of the Ap¬ 
pellate Court by the judgmen-debtor when 
an appeal from the decree is pending be¬ 
fore it and the same is not objected to by 
the decree holder, there is a sufficient com¬ 
pliance with the provisions of sub-Tule (2). 
ADR 192a Cal 527 (530) (DB) 00 (1912) 13 
Ind Cas 63 (67) (DB) (Cal). 

[But see (1913) 21 Ind Cas 639 (641) 
(DB) (Mad.).] 

(12) Court to which certification should 
be made —• Appeal against decision of trial 
Court pending —- Certification should be 
made to appellate Court and not to trial 
Court. AIR 1962 Mys 100 (103): 40 Mys LT 
70. (AIR 1922 Mad 66, Dist. AIR 1928 Cal 
327 and 18 Ind Cas 63 (Cal), Rel. on.) 

(13) Where a decree has been transferred 
to another Court for execution, the trans¬ 
feree Court is the only Court which has 
the power to enquire into an application 
under this rule by the judgment-debtor. 
AIR 1940 Rang 236 (238): 1940 Rang LR 
356 00 AIR 1932 Bom 202 (203) (DB) °* 
(1894) 16 All 228 (231). 

[See however AIR 1963 Mys 175 (177): 
40 Mys LJ 100S).] 

(14) Application by judgment-debtor rais¬ 
ing a question relating to execution, dis¬ 
charge or satisfaction of decree must be 
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Older 21, Rule 2 — Note 14 (contcL) 
tried by executing Court though decree- 
holder has not applied for execution. AIR 
1967 SC 1193 (1194, ll?^: (1967) 1 SCR 
147. (AIR 1960 Puni 437 (438), Overruled.) 

(15) Transfer of decree for execution to 
another Court — Application by T. D. under 
Order 21, Rule 2 (2) to transferor Court 
filed after limitation prescribed by Art. 174, 
Limitation Act —- Parent Court has juris¬ 
diction to decide question and grant relief. 
AIR 1962 Punj 293 (296): 64 Pun LR 203. 

(16) Where the first application under 
Order 21, Rule 2 was dismissed by an ex¬ 
press order saying that it could not be 
entertained by the Court as the decree had 
not been transferred to that Court for exe¬ 
cution, a second application under O. 21, 
R. 2 made to that Court beyond limitation 
after the decree was transferred to it, can¬ 
not be regarded as an application for revi¬ 
val of the previous application* AIR 1959 
Madh Pra 397 (398): 1959 MPLJ 903. 

(17) Power of Court to which precept 
under Section 46 is sent —- Has no juris¬ 
diction to entertain application by judgment- 
debtor under this irile. AIR 1959 Madh 
Pra 397. (398): 1959 MPLJ 903. 

15. “Judgment-debtor ” meaning of.— (1) 
The word “judgment-debtor” in this rule 
includes persons claiming through him. A 
transferee of the equity of redemption in 
the suit property from a judgment-debtor in 
a mortgage-decree is a “judgment-debtor” 
for the purposes of this rule. (1907) 30 Mad 
537 (540) (DB) 00 AIR 1919 Mad 358 (359). 

(2) A surety for a judgment-debtor can 
plead an uncertified payment or adjustment 
made by him (the surety) with the decree- 
holder. AIR 1926 Sind 105 (106, 107): 20 
Sind LR 362 00 AIR 1928 Lah 61 (63). 

(3) The surety cannot plead an uncerti¬ 
fied satisfaction or adjustment by the judg¬ 
ment-debtor. AIR 1932 Cal 729 (730): 59 
Cal 1354 (DB). 

16. Certification, form of — Certification 
by decree-holder.— (1) There is no parti¬ 
cular form in which the decree-holder is re¬ 
quired to certify a payment or adjustment. 
AIR 1952 All 715 (716): ILR (1952) 2 All 
772 (FB) 00 21 Pat L Tim 650 (652) (DB) 
00 AIR 1937 Mad 511 (513, 514) (DB). 

(2) The certification may be done: 

(a) Orally. AIR 1917 Cal 466 (467) (DB) 

00 AIR 1917 Low Bur 164 (165). 

(b) By statement made in a suosequent 

execution application. Madh B LJ 
1954 HCR 141 (142) 00 AIR 1934 
Bom 370 (374): 58 Bom 610 (DB) 
00 AIR 1934 Pat 380 (381) (DB) °* 
AIR 1919 Mad 123 (125) (DB). 

(c) In a statement in answer to the ob¬ 

jections of the judgment-debtor. 1888 
All WN 115 (116). 

(d) In a petition filed by him. (1869) 12 

Suth WR 358 (358). 

(•) By way of admissions. AIR 1954 Cal 
620 (623) (DB) •• AIR 1935 Lah 


194 (196): 15 Lah 910 °° 1884 Bom 
PJ 202 00 1888 All WN 115 (116) 
•• AIR 1937 Mad 511 (513, 514) 
(DB)? 

(8) The statement by the decree-holder 
in tne petition for execution of the decree 
for partition and other reliefs, that the 
panchayatdars had met and divided the pro¬ 
perties though with a qualification that the 
division was not completed, would amount 
to a certificate of adjustment under O. 21, 
R. 2 of the C. P. Code. AIR 1960 Mad 
121 (122): (1959) 2 Mad LJ 467. 

(4) An intimation by the decree-holder to 
die Court that the decree is satisfied is also 
a sufficient certification. (1911) 35 Bom 516 
(523) (DB). 

(5) Where a decree for sale was passed 
in favour of a mortgagee in possession but 
the decree failed to provide for the taking 
of accounts of the profits that might there¬ 
after be received by the mortgagee, and the 
decree-holder intimated to the Court in his 
application for sale that the net profits 
should go in reduction of the decree amount, 
it was held that the application could be 
treated as an expression of intention to 
certify adjustment of the decree and that 
an enquiry may be directed as to the 
amounts collected by him. AIR 1916 Mad 
795 (799, 800) (DB). 

[See however (1900) 2 Bom LR 901 (905) 
(DB).] 

(6) The certification must be of payment 
of money due under the decree. Hence, 
an admission that certain sums of money 
were received coupled with a statement 
that they were received on account of inte¬ 
rest not allowed by the decree itself but 
paid in consequence of a separate agree¬ 
ment entered into after the passing of the 
decree, does not amount to a certification 
within the meaning of this rule. AIR 1939 
All 581 (583, 584). 

[See however AIR 1929 Mad 783 (783).] 

(7) To be a certification of payment by 
the decree-holder the statement or admission 
by him must be to the effect that the pay¬ 
ment was made to him against the amount 
due under the decree and not an admission 
of payment against any other claim, which 
is disputed by judgment-debtor. AIR 
1964 Madh Pra 57 (61): 1963 MPLJ 624 
(DB). 

Application bv judgment-debtor. — (8) An 
application by the judgment-debtor to certify 
payment or adjustment cannot be said to 
comply with the rule where there is no 

S rayer for the issue of a notice to the 
ecree-holder to show cause why the pay¬ 
ment or adjustment should not be recorded 
as certified. AIR 1957 All 622 (632, 634): 
ILR (1957) 2 All 1 (DB) 00 AIR 1918 Cal 
62 (63) (DB) 00 AIR 1929 All 674 (675). 

(9) Where a judgment-debtor contests, an 
application for execution on the ground of 
payment or adjustment the statement of 
objection can be treated as an application 
under sub-rule (2) provided it is made with- 
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in 90 days of such payment or adjustment. 
AIR 1957 All 622 (626, 632, 634): ILR 
(1957) 2 All 1 (DB) 00 AIR 1935 Bom 303 
(304) •• AIR 1930 Pat 526 (527) (DB) 00 
(1965) 78 Mad LW 447: ELR (1966) Mad 

[See however AIR 1936 Pat 253 (254). 
•° AIR 1938 Pat 204 (205).] 

TBut see (1912) 13 Ind Cas 944 (945) 
(DB) (Cal) (1912) 17 Ind Cas 752 (753) 
(DB) (Mad).] 

17. Limitation for certification.— (1) The 
period of limitation for an application by 
the judgment-debtor under sub-rule (2) is 
90 days from the time when the payment 
or adjustment was made. AIR 1967 Orissa 
59 (61): 32 Cut LT 1076 (1082) 

(2) Where a judgment-debtor alleges that 
the decree-holder had fraudulently kept him 
from exercising his right to apply under 
sub-rule (2) by promising that ne would 
himself certify the payment or adjustment, 
the judgment-debtor cannot claim an exten¬ 
sion of time under Section 18 of the Limita¬ 
tion Act (IX of 1908). AIR 1915 Cal 73 
(73) (DB) 00 AIR 1923 Rang 103 (106): 
11 Low Bur Rul 363 (DB) 00 AIR 1936 
Pat 270 (273): 15 Pat 422 (DB). 

(3) An order granting a time-barred ap¬ 
plication to record satisfaction of a decree 
is not a nullity, but is valid and binding 
unless set aside in appeal or other appro¬ 
priate proceedings. AIR 1917 Low Bur 164 
(165). 

(4) An application under this rule filed 
within time by the judgment-debtor during 
the course of the execution does not stand 
automatically dismissed with the dismissal 
of the execution petition. AIR 1955 Hyd 
64 (64): ILR (1955) Hyd 307 (DB). 

(5) There is no express article of the 

Limitation Act applicable to certification bv 
the decree-holder. AIR 1952 All 715 (716): 
ILR (1952) 2 All 772 (FB) AIR 1929 

PC 19 (22, 23): 56 Ind App 30 AIR 1928 
All 629 (631, 632): 51 All 237 (FB) * 
AIR 1966 All 556 (557): 1966 All LJ 1133 
00 AIR 1962 Mys 100 (103): 40 Mys LJ 70. 

(6) Even if the document by which the 
decree-holder certifies is styled as an ap¬ 
plication. and is in the form of a petition, 
it cannot alter the real nature of the proce¬ 
dure and convert what is really no more 
than a certificate into an application within 
the meaning of Article 181. AIR 1929 
PC 19 (23): 3 Luck 684: 56 lna App 30. 

(7) A certification by the decree-holder is 
not an application to the Court to take 
some step-in-aid of execution within the 
meaning of Article 182, Cl. (5) of the Limi¬ 
tation Act. AIR 1952 Trav-Co 365 (366): 
ILR (1952) Trav-Co 235 (DB) °°AIR 1931 
Ca\ 719 (725): 59 Cal 760 (FB). (Over¬ 
ruling AIR 1919 Cal 677: 46 Cal 22; AIR 
1916 Cal 356; 3 Ind Cas 43; 3 Ind Cas 
391- 20 Cal 696 and 12 Cal 608) 00 AIR 
1932 Oudh 148 (151): 7 Luck 590 (FB). 


(8) Although there is no period of limita¬ 
tion for a certification by the decree-holder 
under this rule, when once it is brought 
to the notice of the executing Court that 
a certain alleged payment or adjustment 
has not been certified or recorded under 
this rule, the Court must refuse to recog¬ 
nize such payment or adjustment and the 
defect cannot be cured by the decree- 
holder subsequently certifying the payment 
or adjustment. AIR 1928 All 629 (632): 51 
All 237 (FB) 00 AIR 1934 All 534 (535): 
i56 All 921 (DB). 

(9) Where certain payments were certi¬ 
fied by decree-holder but there was nothing 
on record to show that acknowledgment or 
payment was made by judgment-debtor in 
his own handwriting or in writing signed by 
him within period of limitaton mere certi¬ 
fied payments cannot extend limitation. AIR 
1959 Raj 107 (111, 112): ELR (1958) 8 Raj 
1091. 

(10) It is open to decree-holder to certify 
at any time and therefore it could not be 
laid down as a matter of law that certifica¬ 
tion is in itself a step-in-aid of execution 
so as to afford fresh starting point of limi¬ 
tation. AIR 1959 Raj 107 (111): ELR (1958) 

8 Raj 1091. 

18. Recording of adjustment.— (1) Where 
a decree-holder certifies a payment or ad- ' 
justment, the Court is bound to record it 
in accordance with his statement, it has no 
power to proceed to satisfy itself before 
recording the satisfaction that such state¬ 
ment is true. AIR 1954 Trav-Co 124 (126) 
(DB) 00 AIR 1933 Mad 523 (524) 00 AIR 
1925 Pat 822 (823) (DB). 

[See however AIR 1936 Mad 468 (468).] 

(2) The Court is bound to satisfy itself 
that the arrangement to be recorded is a 
legal adjustment. AIR 1942 Bom 59 (60, 
61): ILR (1942) Bom 132 (DB). 

(3) Where some of the judgment-debtors 
are minors, the Court is bound under O. 32, 
R. 7 to satisfy itself that the compromise 
is for the benefit of the minors before re¬ 
cording it. AIR 1942 Bom 59 (60): ILR 
(1942) Bom 132 (DB). 

(4) The iudgment-debtor will be entitled 
to show when an application for execution 
is made that no such payment or adjustment 
was made or that if it was made it did 
not operate to extend the period of limita¬ 
tion for execution. AIR 1918 Oudh 460 
(462): 21 Oudh Cas 161. 

(5) It is open to the decree-holder to 
withdraw or modify his application for certi¬ 
fying an adjustment before the adjustment 
is recorded. AIR 1948 Nag 35 (38): ILR 
(1947) Nag 197 (DB). (AIR 1942 Bom 59, 
Rel. on; AIR 1931 Rang 332, Dissent.) 

(6) Where the payment or adjustment is 
pleaded by the judgment-debtor under sub- 
r. (2), the Court is not bound to record 
the same as certified without requiring proof 
of it merely because the decree-holder does 
not appear to show cause why it should 
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Rang 185 (186): 6 Rang 218. 

(7) If there is a dispute between the part¬ 
ies as to the terms of the adjustment, the 
Court has power and also is under a duty 
to enquire and ascertain what those terms 
were and then record the adjustment on 
those terms. AIR 1954 Cal 620 (622) (DB). 

(8) After a payment or adjustment is re¬ 
corded, it is not necessary that a fresh or 
amended decree should be drawn up. AIR 
1941 Bom 20 (22) * (DB) °* AIR 1925 Nag 
49 (49): 20 Nag LR 122. 

(9) The rule does not require any parti¬ 
cular form of writing in which the payment 
or adjustment shoula be recorded. AIR 1941 
Bom 20 (22) (DB). 

(10) Sub-rule (3) does not require that the 
payment or adjustment must be both certi¬ 
fied and recorded. AIR 1954 Trav-Co 288 
(289): ILR (1952) Trav-Co 199 (DB) 00 
AIR 1915 Cal 744 (745) (DB) 00 AIR 1938 
All 116 (118). 

[But see AIR 1942 Bom 59 (61): ILR 
(1942) Bom 132 (DB).] 

(11) An order recording the adjustment 
of a decree, brought about by the fraud 
practised by one party upon another, can 
be vacated under the inherent powers of 
the Court. AIR 1963 Mad 261 (263): 76 
Mad LW 119 (DB) 00 AIR 1915 Mad 281 
(282) (DB). 

(12) The Court ought not to exercise in¬ 
herent powers to vacate the order unless 
it is prejudicial to one of the parties. AIR 
1920 Pat 750 (751): 5 Pat L Jour 379 (DB). 

(13) Payment made out of the Court 
certified oy decree-holder but not recorded 
by Court — Certificate cannot be availed 
of as step-in-aid under Article 182 (5) — 
Such payment can be availed of for pur¬ 
pose of limitation if it fulfils conditions 
under Section 20, Limitation Act. AIR 1965 
Mad 444 (445): 78 Mad LW 360. 

(14) Adjustment brought to notice of 
Court within time — Court overlooking and 
not recording — Judgment-debtor can plead 
it subsequently. AIR 1964 Andh Pra 458 
(460): (1964) 2 Andh WR 216 (DB). 

(15) Mortgage-decree against agriculturist 
mortgagor and non-agriculturist puisne mort¬ 
gagee — Decree scaled down against mort¬ 
gagor alone — Assignee of puisne mortgagee 
purchasing property in execution of his 
decree and paying amount under scaled 
down decree — Full satisfaction held could 
not be entered unless difference between 
two decrees was paid. AIR 1959 Mad 433 
(435, 436): (1959) 2 Mad LJ 178 (DB). 

19. Notice. — (1) Sub-rule (1) does not 
contemplate the issue of a notice to the judg¬ 
ment-debtor. AIR 1952 All 715 (716): ILR 
(1952) 2 All 772 (FB) 00 AIR 1919 Pat 
136 (137): 4 Pat L Jour 159 (DB). 

(2) When the judgment-debtor applies 
under sub-rule (2), the Court is bound to 


issue a notice to the decree-holder to show 
cause why the payment or adjustment should 
not be recordea as certified. AIR 1923 Nag 
20 (20) (DB). 00 AIR 1969 Pat 79 (81). 

(3) Court has no jurisdiction at all to 
proceed in matter unless notice is issued in 
Form I, App. E — Order passed by Court 
without issuing such notice — Order would 
be illegal. AIR 1969 Pat 79 (81). 

(4) An order allowing a certification on 
an application by judgment-debtor under 
sub-rule (2) without notice to the decree- 
holder is bad in law. AIR 1944 Nag 231 
(232) 00 AIR 1944 Pat 251 (252) AIR 
1930 Lah 113 (114). 

(5) An application will lie to set aside an 
ex parte oraer allowing certification, on ap¬ 
plication by judgment-debtor, under sub-r. 

(2) without notice to the decree-holder. AIR 
1930 Lah 113 (114). 

(6) Copy of application by judgment-debtor 
served on lawyer purporting to be lawyer on 
behalf of decree-holder—Is service of notice 
validly effected (Quaere). AIR 1969 Pat 
79 (82). 

20. Court to which certification should 
be made.—5ee Note 14. 

21. Uncertified payment or adjustment. — 
(1) The prohibition in sub-r. (3) against the 
recognition of an uncertified payment or ad¬ 
justment is limited to a “Court executing 
the decree” and will not extend to a Court, 
which is not executing the decree, when 
dealing with such a matter. AIR 1947 Mad 
216 (223): ILR (1947) Mad 525 (DB) °* 
AIR 1958 Madh Pra 333 (337) (DB) ° ® 
AIR 1957 All 622 (632, 634): ILR (1957) 
2 All 1 (DB). 

(2) The object of the prohibition is to 
compel the judgment-debtor to be 
careful to apply to the Court to have re¬ 
corded as certified any payment he may havfr 
made on account of the decree, if he de¬ 
sires that it should be recognized by the 
executing Court as against the decree-holder 
executing the decree. AIR 1952 Trav-Co 561 
(562) (DB) 00 (1885) 17 All 42 (45). 

(3) The prohibition in sub-rule (3) pre¬ 
vents false claims of payments by the judg¬ 
ment-debtor being presented to the Court 
executing the decree. But as no such pro¬ 
hibition operates against the decree-holder 
he can at any time inform the Court of a 
payment received by him out of Court and 
thereafter the Court will not compel him to 
receive the larger amount. AIR 1941 Bom 
302 (302): ILR (1941) Bom 596 (FB) 00 
AIR 1956 Pat 522 (525) (DB). 

(4) Where the liability of the judgment- 
debtor under a decree is only a conditional 
one, as for instance, where a decree pro¬ 
vides that the decree-holder is to execut# 
the decree onlv in the event of the judg 
ment-debtor failing to comply with a parti¬ 
cular condition, it will he open to the latter 
to prove, where execution is taken out, that 
the condition has been complied with; sub¬ 
rule (3) has no application to such a case 
AIR 1928 Lah 8X6 (816) (DB). 
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[See however AIR 1938 Pat 465 (466): 
17 Pat 128.] 

(5) The prohibition against die recogni¬ 
tion of an uncertified payment or adjustment 
applies just as much to a total discharge as 
to a partial discharge. AIR 1951 Mad 853 
(854). 

(6) Uncertified compromise suspending 
execution temporarily —* Executing Court 
cannot take notice of it. AIR 1960 Assam 
24 (25) (DB). 

(7) Decree-holder placed in possession of 
judgment-debtor's properties under private 
arrangement — In subsequent execution pro¬ 
ceedings, judgment-debtor contending that 
rents and profits of the properties and certain 
other claims of the judgment-debtor arising 
out of the same transaction must be taken 
into account by the executing Court — It 
was held that it was more just and equit¬ 
able to dispose of the matter in execution 
proceedings. AIR 1951 Trav-Co 185 (185) 
(FB). 

(8) The legislature in Marwar in deleting 
O. 21, R. 2, sub-rule (3) by S. 35 of the 
Marwar Relief of Indebtedness Act (1941) 
clearly intended that the judgment-debtor 
should be permitted to plead uncertified 
payments and adjustments and resist the 
execution of the decree in spite of his omis¬ 
sion to take appropriate action under sub¬ 
rule (2). 1901 Raj LW 307 (310) (DB). 

(9) Compromise decree in pre-emption 
suit — Payment of purchase money to ven¬ 
dees by specified date — Payment to ven¬ 
dees outside Court before specified date, 
amounts to proper compliance —. Failure to 
get payment certified by Court is immate¬ 
rial. AIR 1964 Punj 305 (307): 06 Pun LB 
261. 

(10) Where there is a pre-emption decree 
directing payment by a fixed date and such 
payment out of Court is sufficient compli¬ 
ance with the decree then all that is neces¬ 
sary to be seen is whether the payment is 
made on or before the specified date and the 
certification does not form an important 
part of the compliance with the decree. AIR 
1963 Punj 133 (130): ELR (1962) 1 Punj 512 
(Repeal of sub-rule (3) in Punjab.) 

(11) Preliminary decree passed — Subse¬ 
quent amicable partition of properties of 
parties — Court can take notice of adjust¬ 
ment although it is not certified and is not 
obliged to partition them any longer by 
passing final decree (Obiter). 1968 Pat LJR 
322 (324): 1968 BLJR 841 (DB). 

(12) Order 21, Rule 2 (8) has been omit¬ 
ted in Punjab, therefore adjustment out of 
Court, though not certified or recorded as 
required by sub-rules (1) and (2) could bo 
proved. (1960) 68 Pun LR 420 (428) (DB). 

22. Court acting under O. 21, R. 16. —. 
(1) A judgment-debtor, who is debarred 
under this rule from pleading an adjustment 
of the decree with the decree-holaer foi 
failure to have it recorded, cannot plead the 
same when opposing an application by the 
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assignee of the decree under O. 21, R. 10. 
AIR 1943 PC 60 (68): 70 Ind App 50 
(AIR 1923 Bom 404: 47 Bom 643, Over¬ 
ruled.) 00 ADR 1953 Trav-Co 51 (53) (DB) 
00 AIR 1941 Bom 802 (802): ELR (1941) 
Bom 590 (FB). (AER 1924 Bom 394; AIR 
1923 Bom 404: 47 Bom 643, Overruled.) 
«° AER 1932 Mad 372 (374): 55 Mad 720 
(FB). 

23. Court dealing with application undo 
Order 21, Rules 90, 95, 97 and 98. — (1) An 
application to set aside a sale under O. 21, 
R. '90 'is n6t a proceeding in execution of a 
decree, and an adjustment or compromise 
of the matter in dispute cannot be recorded 
under the provisions of O. 21, R. 2 by a 


AIR 1929 Pat 400 (400) (DB). 


(887) 


(2) A proceeding under O. 21, Rr. 05, 07 
and 98 is not one in execution and the Court 
dealing with' such an application is not an 
executing Court and is, therefore, not debar¬ 
red from recognizing an uncertified adjust¬ 
ment of the decree. AIR 1930 Bom 375 
(377): 54 Bom 479 (DB) 00 AIR 1945 Mad 
1 (1, 2, 3): ELR (1945) Mad 348 (DB). 

24. Suit by judgment-debtor based upon 
an uncertified payment or adjustment. ■— (1) 
It is only a Court executing the decree that 
is debarred from recognising an uncertified 
payment or adjustment. A suit based upon 
such payment or adjustment is not barred. 
AER 1957 All 622 (03O):ELR (1957) 2 All 
1 (DB) 00 AIR 1943 Bom 240 (248): ILR 
(1943) Bom 382. 

(2) A surety for the judgment-debtor can 
rely upon an uncertified adjustment in a 
suit by him for declaring tnat he is dis¬ 
charged from liability by reason of the ad¬ 
justment of the decree as between the de¬ 
cree-holder and judgment-debtor. AIR 1943 
Bom 240 (248): ELR (1948) Bom 382. 

(8) Agreement to adjust decree though 
not certified is a contract and a suit foi 
its specific performance is maintainable. 
(1935) 157 Ind Cas 20 (28) (DB) (Rang). 

25. Suit by decree-holder based on un¬ 
certified payment or adjustment.— (1) Where 
a judgment-debtor executed a bond in favour 
of the decree-holder in adjustment of the 
decree against him, it was held that in a 
suit by the decree-holder upon the bond, 
the uncertified adjustment can be proved 
(1885) 7 All 124 (129, 130) (DB) 00 (1901) 
25 Bom 252 (262) (DB) 06 AIR 1937 Nag 
217 (219) (DB). 


AIR 1937 Nag 


jruvcui 

(1901) 
7 Nag 


(2) Where the plaintiff brought a suit 
under O. 21, R. 63 to establish his right to 
certain attached property on the allegation 
that the property attached had been trans¬ 
ferred to him in satisfaction of a decree held 
by him against the judgment-debtor, it was 
held that it was unnecessary that such trans¬ 
fer should be certified under the provisions 
of this rule. (1891) 18 All 339 (342). 
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(3) Judgment-debtor executing decree ob¬ 
tained by him against decree-holder — 
Claim under decree already wiped off by 
adjustment —- No revival of claim of de¬ 
cree-holder under his decree. AIR 1966 All 
558 (558): I960 All LJ 1133. 

26. Fraud. — (1) A obtains a decree 
against B, B satisfies the decree by a payment 
or adjustment made out of Court; but such 
payment or adjustment is not certified to 
the Court in time. A then applies for exe¬ 
cution of the decree fraudulently omitting 
to state in his application the payment or 
adjustment as required bv O. 21, R. 11 
(e). B is not entitled to claim an investiga¬ 
tion of the question under S. 47. AIR 1925 
Bom 309 (309, 310): 49 Bom 548 (FB). (AIR 
1916 Bom 217: 40 Bom 333, Overruled.) 
°° AIR 1938 Oudh 195 (198): 3 Luck 170 
(FB) 00 AIR 1935 Mad 257 (257) (DB). 

27. Effect on limitation. —• (1) The exeo- 
cuting Court cannot recognise an uncertified 
payment or adjustment for any purpose 
whatever. AIR 1943 Pat 7 (9): 21 Pat 481 
(DB) •• AIR 1918 Cal 977 (978): 45 Cal 
630 (DB). 

(2) Where a decree-holder makes an ap¬ 
plication for execution of his decree more 
than three years after the date of the decree 
or after the last starting point of limitation, 
and mentions in the application a part pay¬ 
ment made by the judgment-debtor, it will 
amount to a sufficient certificate and the 
payment can, therefore, be recognized by 
the Court executing the decree provided 
the payment is as a matter of fact made 
and provided also that the payment com¬ 
plies with the requirements or S. 20 of Ihe 
Limitation Act and that the application for 
execution is within three years of such 
payment Madh B LJ 1954 HCR 141 (142) 
00 AIR 1919 Sind 70 (75): 13 Sind LR 37 
(FB) 00 AIR 1928 All 629 (031, 632): 51 
All 237 (FB). 

But see AIR 1924 Oudh 392 (392).] 

,3) It is not open to a judgment-debtor to 
get over period of limitation prescribed by 
Article 174 of Limitation Act (1908) by 
simply omitting to cite O. 21, R. 2 (2) at 
the head of his application. AIR 1959 My? 
155 (156): 36 Mys LJ 539. 

28. Operation as estoppel. — (1) It is not 
open to the executing Court to enquire into 
the fact of payment or adjustment of a de¬ 
cree which has not been certified or record¬ 
ed within the period allowed by law, on the 
ground that the decree-holder is estopped 
from denying such payment or adjustment. 
AIR 1952 Trav-Co 561 (562) (DB) 00 (1910) 
34 Bom 575 (578). (Per Chandavarkar, J.) 
00 AIR 1914 Cal 253 (254) (DB). 

29. Remedies of judgment-debtor. — 
(1) Where a judgment-debtor satisfies the 
decree by a payment or adjustment made 
out of Court, which is not certified to the 
Court in time, and the decree-holder applies 
for execution of the decree in spite of the 
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satisfaction , the judgment-debtor cannot 
maintain a suit for a declaration that the 
decree has been satisfied and is conse¬ 
quently incapable of execution. (1894) 21 
Cal 437 (445, 449, 460) (FB) 00 AIR 1933 
Lah 1051 (1052): 15 Lah 75 (DB) (AIR 
1925 Lah 54 held to be not good law.) 00 
(1904) 31 Cal 480 (485) (SB) 00 AIR 1922 
Lah 428 (431): 3 Lah 319 (FB). (Overruling 
1910 Pun Re No. 16 and 21 Ind Cas 557.) 

[See also AIR 1955 Bom 64 (67): ILR 
(1955) Bom 57 (DB).] 

(2) If the properties of the judgment-deb¬ 
tor are sold in execution of a decree which 
has been satisfied by payment or adjust¬ 
ment out of Court, which is not certified 
to the Court, no separate suit will lie to 
set aside the sale. (1892) 19 Cal 683 (688, 
689): 19 Ind App 166 (PC) 00 AIR 1918 
Bom 105 (106): 43 Bom 240 (DB) 00 AIR 
1919 Nag 73 (75): 15 Nag LR 458. 


30. Suit for damages. — (1) Where a 
decree-holder whose decree has been satis¬ 
fied by payment out of Court fails to certi 
fy satisfaction to the Court and executes the 
decree and realises the money a second time, 
the judgment-debtor may sue him for the 
recovery of the money paid out of Court. 
AIR 1957 All 622 (630): ILR (1957) 2 All 
1 (DB) 00 AIR 1939 Mad 499 (500) 00 
(1885) 8 Mad 277 (283) (FB) 00 (’82) 5 Mad 
397 (400) (FB). (Overruling 3 Mad HCB 
188.) 

(2) The suit for the recovery of money 
paid out of Court will not be barred by 
Sec. 47 for the question in the suit relates 
not to the execution of a decree, but to a 
contract which formed no subject of inquiry 
in the suit and could not form a subject of 
inquiry in execution of the decree. (1882> 
5 Mad 397 (400) (FB). 

(3) The cause of action for the - suit is 
failure of consideration or breach of an ex¬ 
press or implied promise or of a statutory 

SM (73^740.1 PayT " ent - ILR ° 952) 2 

(4) The cause of action for the suit for 
the recovery of money paid out of Court 
ansesi only when damage is actually sustain 
ed, that is, when the money is recovered a 
second time. AIR 1939 Pat 156 (157) °« 
AIR 1950 Madh B 15 (16): 1 Madh B LB 
419 (DB). (AIR 1933 All 511, Foil.). 

[See however (’07) 30 Mad 545 (546) 00 

* LR ^iS 52 /^ Raj 731 (739) ‘ °° AIR 1943 

Pesh 13 (15). 

(5) Where the decree-holder has not ap. 
plied for execution at all, nor realised any¬ 
thing over and above the payments alleged 
to have been made by the judgment-debtor 
towards the satisfaction of the decree, the 
judgment-debtor has no cause of action to 
sue the decree-holder merely because the 
payment out of Court has not been certified 

nm £8% ^ f 5 (49 £L " AIR 19^5 Mad 
961 (904). (Note. — This case is reversed 

° n /m n< ^ her AIR 1938 Mad 493.) 

(6) Decree-holder failing to certify pay . 

ment out of Court Execution petition 
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COURTS EXECUTING DECREES 
[See Sections 38 to 46.] 

R. 3. Lands situate in more than one jurisdiction.—Where immoveable pro¬ 
perty forms one estate or tenure situate within the local limits of the jurisdiction 

of two or more Courts, any one of such Courts may attach and sell the entire estate 
or tenure. 


Order 21, Rule 2 — Note 30 (contd.) 
not filed — Judgment-debtor cannot sue for 
recovery of amount of damages. AIR 1961 
Mad 283 (285): 74 Mad LW 59. 

(7) Where the decree-holder transfers the 
decree after it is satisfied by an uncertified 
payment or adjustment and the assignee 
executes the decree, he is not liable to re 
pay the decretal amount realised in execu¬ 
tion of the decree. AIR 1919 Mad 424 
(426): 42 Mad 338. 

(8) Where an application by the judg¬ 
ment-debtor under sub-rule (2) for record¬ 
ing a payment out of Court is dismissed by 
the executing Court on a consideration A 
the merits, the judgment-debtor cannot 
maintain a suit for recovery of the amount 
alleged to have been paid twice over. 1912 

5“ % ^ 91 °° (1895) 18 Mad 26 (27) 
(DB) 00 (1909) 4 Ind Cas 818 (819) (Upp. 
Bur.) 

31. Restitution of uncertified payment 

on reversal of decree in appeal. _ (1) V 

obtained a decree against G for Rs. 89 —- 
G appealed against the decree and pend- 
ing appeal made a payment of Rs. 60 to 
the decree-holder which was not certified to 
the Court — The decree was reversed in 
appeal and G applied for refund of the 
amount he had paid —- It was held that G 
was entitled to recover on the ground that 

the decree having been reversed, the pay¬ 
ment, whether certified or not, could only 
be regarded as made without consideration 
and entitling the defendant to have it res¬ 
tored. (1887) 11 Bom 724 (726) (DB) •• 
AIR 1939 Mad 176 (176) (DB). 

32. Criminal proceedings. — (1) Sub-rule 

(3)^ has no application to a case where a 
Criminal Court is investigating a charge 
under Sec. 210 of the Penal Code of frau¬ 
dulently executing a decree. (1886) 10 Bom 
288 (299) (DB) f89) 16 Cal 126 (127) 

(DB) 00 (1886) 9 Mad 101 (101). 

(2) The prohibition in sub-rule (3) only 
means that the Court cannot consider the 
alleged adjustment in the course of the exe¬ 
cution of the decree in question. AIR 1949 
Nag 276 (276): DLR (1949) Nag 145 •• 
(1882) 4 Mad 325 (327) (DB). 

(3) Where, on the objection of the judg¬ 
ment-debtor, the Court dismisses an applica¬ 
tion for execution on the ground that the 
decree has been satisfied by a payment out 
of Court, the decree-holder is not guilty of 
an offence under Sec. 210, Pend Code, 
because the decree has not been caused to 
be executed. (1892) 23 Cal 971 (975) (DB). 

33. Appeal and revision. — (1) An order 
en an application by the judgment-debtor 


under sub-rule (2) recording or refusing to 
record, - as certified, a payment or adjust¬ 
ment made out of Court, is the determina¬ 
tion of a question between the parties relat¬ 
ing to the satisfaction of the decree within 
the meaning of Sec. 47 and hence is appeal- 

AIR 1954 Bom 273 (277): 

( 19 54) Bom 873 (DB) °° AIR 1950 
Ajmer 4 (4) °° (1903) .7 Cal WN 172 (174) 
(DB). 

(2) No appeal lies against an order refus¬ 
ing to set aside a dismissal of an application 
for default AIR 1931 Lah 505 (505) •• 
AIR 1920 Cal 914 (916) (DB) °° AIR 1963 
Onssa 160: DLR (1963) Cut 321 (DB). 

(3) No appeal lies from an order refusing 
to review an order rejecting an application 
under this rule. AIR 1927 Lah 809 (810). 

(4) Where a decree-holder certifies a pay¬ 
ment made out of Court, but the Court in 
spite of it orders execution to proceed on 
~ e £Tround_ that the payment is not proved, 
the Court fails to exercise a jurisdiction vest- 
®d in it by law, and the order is therefor# 
reusable by the High Court under S. 115 
AIR 1931 Rang 332 (333). 

[See also AIR 1948 All 443 (444): DLR 
(1948) All 629 (DB).] 

(5) A Judge declining to proceed with an 
application for execution, on the ground of 
an uncertified payment or adjustment out of 
Court, acts with material irregularity and 
his order is open to revision. AIR 1935 
Rang 481 (481). 

(6) Application under Order 21, Rule 2 
for recording full satisfaction of decree — 
Dismissal for default — Application for res¬ 
toration under O. 21, R. 105 (2) — Court 
imposing terms for restoration after hearing 
petitioner — Order neither final nor appeah 
able — Order cannot be interfered with m 

since there is no 
want of jurisdiction or material irregularity 
to, taercise of jurisdiction. (1968)-1 Andb 
LT 321. 

, CQ Adjustment of ex parte decree pleaded 
by defendant — Disposal of execution appli- 
cation as such —- Order whether appeal¬ 
able (Quaere). AIR 1969 Pat 79 (81). 


Order 21, Rule 3 


Note 1 


(1)' No Court can execute a decree in 
which the subiect-matter of the suit 
or of the application for execution is 

situate entirely outside the local 

,_„ its jurisdiction. AIR 1947 Mad 347 

(349): ILR (1948) Mad 18 (FB) •• AIR 
1923 Cal 619 (621) (DB). 
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R. 4. Transfer to Court of Small Causes. —Where a decree has been passed 
in a suit of which the value as set forth in the plaint did not exceed two thousand 
rupees and which, as regards its subject-matter, is not excepted by the law for the 
time being in force from the cognizance of either a Presidency or a Provincial 
Court of Small Causes, and the Court which passed it wishes it to be executed in 
Calcutta, Madras a [or Bombay], such Court may send to the Court of Small 
Causes in Calcutta, Madras a [or Bombay], as the case may be, the copies and certi¬ 
ficates mentioned in Rule 6; and such Court of Small Causes shall thereupon exe¬ 
cute the decree as if it had been passed by itself. 

[1882 and 1877, S. 223, para. 5.] 

[a] Substituted by the Government of India (Adaptation of Indian Laws) Order, 1937, 
for “Bombay or Rangoon." 

HICH COURT AMENDMENTS 


Bombay: Dadra and Nagar Havelia 

In Order XXI, for the existing Rule 4 and its marginal note, substitute the following 
as Rule 4 and marginal note :— 

4. Transfer to Court of Small Causes.—(1) Where a decree has been passed in a 
suit of which the value as set forth in the plaint did not exceed two thousand rupees 
and which, as regards its subject matter, is not excepted by the law for the time being 
in force from the cognizance of either a Presidency or a Provincial Small Causes Court 
and the Court which passed it wishes it to be executed in Calcutta or Madras, such 
Court may send to the Court of Small Causes in Calcutta or Madras, as the case may 
be, the copies and certificates mentioned in Rule 6; and such Court of Small Causes 
shall thereupon execute the decree as if it had been passed by itself. 

(2) A decree in a suit of the nature described in sub-rule (1) but in which the value 
as set forth in the plaint did not exceed three thousand rupees may be sent for execu¬ 
tion to and be executed by the Presidency Court of Small Causes at Bombay in the 
manner prescribed in sub-rule (1). 

[a] See Act 35 of 1901, S. 11 and Reg. 6 of 1963, S. S [1-7-651. 

Gujarat 


In Rule 4— 

(i) delete the words “or Bombay" wherever they occur; 

(ii) renumber Rule 1 as sub-rule (1); and 

(iii) add as sub-rule (2) the following : 

“(2) A decree in a suit of the nature described in sub-rule (1) but in which 
the value as set forth in the plaint did not exceed rupees three thousand may be 
sent for execution to and be executed by the Presidency Court of Small Causes at 
Bombay in the manner prescribed in sub-rule (1)." [17-8-1961]. 


R. 5. Mode of transfer.—Where the Court to which a decree is to be sent 
for execution is situate within the same district as the Court which passed such 


Order 21, Rule 4 — Note 1 

(1) Where value of suit in which decree 
which is sought to be executed exceeds 
Rs. 2.000 it will not be transferred to the 
Court mentioned in the rule. AIR 1951 All 
380 (381) (DB) 00 (1966) 2 Mad LJ 5 (6): 
(1906) 79 Mad LW 269. 

(2) The provisions contained in this rule 
are special provisions relating to the exe¬ 
cution of decrees by the Small Cause Courts 
mentioned therein and such execution can 
be had only subject to the conditions laid 
down in this rule. AIR 1943 Mad 271 (272). 


(3) The Court of Small Causes in Cal¬ 
cutta, Madras or Bombay, in executing a 
decree of another Court transferred to it 
under this rule has the same powers as it 
possesses in regard to execution of its own 
decrees. (1907) 34 Cal 823 (827). 


Order 21, Rule 5 — Note 1 

(1) Where two Courts are in the same dis¬ 
trict, one Court may transmit a decree for 
execution to the other Court direct without 
the intervention of the District Court. AIR 
1943 Mad 449 (453): ILR (1943) Mad 804 
(DB) •• AIR 1936 Cal 571 (572). 
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decree, such Court shall send the same directly to the former Court. But, where 
the Court to which the decree is to be sent for execution is situate in a different 
district, the Court which passed it shall send it to the District Court of the district 
in which the decree is to be executed. 

[1882, S. 223, para. 6; 187:7, S. 223.] 

HIGH COURT AMENDMENTS 

Allahabad , , 

For the word “district,” where it occurs after the words “same” and “different^ read 
“State” [9-8-1940 and A. L. O., 1950]. 

i !’1 •».* . r > r ffV* fj 

Bombay: Dadra and Nagar Havelia 

In Order XXI, for the existing Rule 5 and its marginal note, substitute die following 
as Rule 5 and marginal note:—- 

5. Mode of transfer.—Where the Court to which a decree is to be sent for execu¬ 
tion is situate within the same State as the Court which passed the decree die latter 
Court shall send the same directly to the former Court. But where the Court to which 
the decree is to be sent for execution is situate in a different State, the Court which 
passed it shall send such decree to the District Court of the District in which it is to be 
executed [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 26 of 1966* Ss. 7 and 17 £31-19-1966 and 1-5- 
1967]. 

Gujarat ' .. v . 1k 

Same as that of Allahabad [17-8-1961]. 

Punjab, Haryana and Chandigarh 

In the last sentence after the words “the District Court” and before the words “of 
the district” insert the words “or the Court of any Judge having jurisdiction in the 
place where the decree is to be executed to whom power to receive plaints has been 
delegated by the District Judge* [23-3-1938]; Act 31 of 1968, Ss. 29 and 32 [1-11-1966]. 


Order 21, Rule 5 — Note 1 (contd.) 

(2) Where the Court to which the decree 
is to be sent is situate in a different district 
it should be sent to the District Court of 
the district in which the decree is to be 
executed, for transmission to the Court by 
which the decree is to be executed. AIR 
1953 Raj 204 (211): ILR (1953) 3 Raj 449 
(FB) 00 AIR 1940 Mad 214 (214) (DB). 

(3) Where the decree is sent direct to the 
Court subordinate to the District Court in 
another district, the proceedings in the 
transferee Court would be null and void 
for lack of jurisdiction. AIR 1949 Cal 690 
(693, 695): ILR (1950) 1 Cal 596 (DB) 00 
AIR 1950 Assam 163 (164): ILR (1950) 2 
Assam 331 (DB) 00 AIR 1968 Punj 461 
(463): 70 Pun LR 467 (DB) °* AIR 1964 
Orissa 88 (91): 30 Cut LT 9. 

[But see AIR 1954 Pat 164 (168): 32 Pat 
540 (DB) 00 AIR 1953 Raj 204 (211): ILR 
(1953) 3 Raj 449 (FB) 06 AIR 1963 Pat 
461 (404): ILR 42 Pat 70 (DB).] 

(4) If a decree has been transferred direct 
to a Court subordinate to the District Court, 
the latter should not dismiss the applica¬ 
tion but should send the papers back to tho 
Judge who sent them for adopting the cor 
rect procedure. AIR 1914 Cal 780 (780) 
(DB) 


(5) Where a decree is sent to a District 
Court under this rule for transmission to a 
lower Court in the district, the order oJ 
transfer takes effect from the date on which 
it is passed. AIR 1940 Mad 214 (214) (DB). 

(6) The provisions of this rule can be ap¬ 
plied only when the transferor and the 
transferee Courts are in Tn Hiq AIR 1952 
Assam 138 (139) (DB). 

(7) On the face of R. 25 of the Rules for 
the Administration of Justice in Khasi and 
Jaintia Hills there is no provision for trans¬ 
fer of the decree, but the Courts in this area 
are to be guided by the spirit of the Code 
of Civil Procedure, although O. 21, R. 5 
may not in terms apply to the case. AIR 
1957 Assam 153 (155) (DB). 

(8) Court of Additional District Judge Is 
as competent as Court of District Judge for 
purposes of this rule. AIR 1959 Madh Pra 
188 (190): (1968) MPLJ 640. 

(9) Decree of Presidency Small Cause 
Court can be transferred directly for execu¬ 
tion to another Civil Court. AIR 1962 Pat 
272 (273): 1962 BLJR 56. 

(10) Transferor Court does not lose seisin 
till decree is actually transferred. AIR 1901 
Madh Pra 158 (101): 1961 Jab LJ 758. 
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R. 0. Procedure where Court desires that its own decree shall be executed 
by another Court.—The Court sending a decree for execution shall send—* 

(a) a copy of the decree; 

\ (b) a certificate setting forth that satisfaction of the decree has not been 

obtained by execution within the jurisdiction of the Court by which 
it was passed, or, where the decree has been executed in part, the 
extent to which satisfaction has been obtained and what part of the 
decree remains unsatisfied; and 

lo) a copy of any order for the execution of the decree, or, if no such order 
has been made, a certificate to that effect. 

[1882 and 1877, S. 224; 1859, S. 286.] 

HIGH COURT AMENDMENTS 

Allahabad 

Rule 6 shall be renumbered as 6 (1) and add the following sub-rule (2) a 

“(2) Such copies and certificates may, at the request of the decree-holder, be 
handed over to him or to such person as he appoints, in a sealed cover to be 
taken to the Court to which they are to be sent”. 

Mysore 

For modification of the Rule in relation to Small Causes Court Mysore, see Mysore 
Small Cause Courts Act, 1904 (Mys. Act 11 of 1904), S. 27. 

Orissa 

Same as that of Patna. 


Order 21, Rule 5 — Note 1 (contd.) 

(11) Absence of rules does not affect 
Court's jurisdiction to execute transferred 
decree. AIR 1903 Madh Pra 153 (154): 
1902 MPLJ 540 (DB). 

(12) ‘District' in Rule 5 is wide enough 
to include district in any State in India. 
AIR 1900 Madh Pra 387 (388) : 1960 MPLJ 
1179. 


ORDER 21, RULE 0 — SYNOPSIS 

1. Scope. 

2. Certificate, effect of not sending. 

3. Presumption as to compliance with the 

rule. 

4. Notice to judgment-debtor. 

1. Scope.— (1) Where a Court, places a 
wrong construction on the decree and men¬ 
tions in ^ the certificate that a particular 
amount is due, the statement is ultra vires. 
Judgment-debtor need not have it amend¬ 
ed*,, 1925 Pat 807 (809, 810): 4 Pat 

440 (DB). 

(2) In sending the certificate of non¬ 
satisfaction, the Court which passed the 
decree is not called upon to consider whe- 

decree is still capable of execution. 
(1910) 8 Ind Cas 22 (25) (DB) (Cal). 

LBut see AIR 1950 Mad 608 (609) (DB) 
Nag ^ P 7] 1948 Nag 189 (193): ILR (1947) 

(3) When once an order is made sending 
decree to another Court for execution, 

mat by itself is sufficient to entitle the 
decree-holder to apply to the Court to which 
me decree is sent for execution. AIR 1955 

?o° m AT £ 3 <gg>: ILR (1954) Bom 1173 (DB) 
° AIR 1953 Mad 71 (73). 

(DB)T h ° Wever AIR 1950 Cal 287 ( 289 ) 

fVoL 3.) 3 A. M. 34 


[But see AIR 1901 Madh Pra 158 (161): 
1961 Jab LJ 758 00 AIR 1928 Mad 496 (497). 

(4) The failure of the Court which pass¬ 
es the decree to send it in time to another 
Court for execution is a mere irregularity 
AIR 1945 Cal 141 (142). 

(5) The sending of a copy of the decree 
referred to in Clause (a) is not an essential 
condition for the transferee Court having 
jurisdiction to execute the decree. AIR 
1954 Mys 1 (2, 3): ILR (1954) Mys 193 
(FB). ((1923) 28 Mys CCR 191, Overruled.) 

(6) The omission to send a copy of the 
decree does not prevent the decree-holder 
from applying for execution to the Court 
to which the decree is transferred. AIR 

1953 SC 65 (67): 1953 SCR 377 00 AIR 

1954 Mys 1 (2, 8): ILR (1954) Mys 193 
(FB) 00 AIR 1933 Mad 627 (627): 56 Mad 
692 (DB). 

(7) In cases where appeals have been 
filed from the original decree, the copy to 
be sent is that of the decree of the ultimate 
Court of appeal. AIR 1954 Pat 497 (502) 


(8) Reporting in regard to the state of 
execution of the decree has to be made at 
both ends both by the transmitting Court 
and by the Court to which the decree has 
been transmitted. AIR 1957 All 330 (336, 


Jy > ltie Courts in India cannot take any 
action on an application for execution of a 
decree passed by the Federal Court of 
Pakistan unless a non-satisfaction certificate 

V P , r<X !u Ce j from a , Court in Pakistan in 
Which the decree could be legally executed 

10*97 <DB). PUni 201 (2 ° 5): (1957) C p^i 

Transferee Court gets jurisdiction to 
execute decree to the limit of its jurisdiction. 
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Patna 

Insert the following words after die word “decree" in clause (a) s 

“And a copy of the suit register relating to the suit in which the decree was 
passed and a memorandum showing the costs allowed to the decree-holder sub* 
sequent to the passing of the decree.” 

HIGH COURT AMENDMENT 

Rule 6A 

Madras: Pondicherry® 

“6A. A copy of the judgment bearing the formule executoire, sent by a Court in 
the Union Territory of Pondicherry, shall be deemed to be a decree and to comply with 
the requirements of Rule 6: 

Provided that notwithstanding anything contained in Rule 2, where any question as 
to the satisfaction of (or) the discharge, in whole or in part, of such a decree arises, 
the Court executing the decree shall decide it” [15-3-1967]. 

[a] See Act 26 of 1968, S. 3 and Sch., Part II [w. e. f. 5-9-1968], 1 

R. 7. Court receiving copies of decree, etc., to file same with¬ 
out proof.—The Court to which a decree is so sent shall cause such copies and 
certificates to be filed, without any further proof of the decree or order for execu¬ 
tion, or of the copies thereof, unless the Court, for any special reasons to be 
recorded under the hand of the Judge, requires such proof. 

[1882 and 1877, S. 225; 1859, S. 286.] 


Order 21, Ride 6 — Note 1 (contd.) 

AIR 1964 Orissa 170 (172): (1964) 6 OJD 

21 . 

(11) Order directing preparation of certi¬ 
ficate is not final order. Starting point of 
limitation is date on which certificate to be 
attached under Order 21, Rule 6 is prepared 
and signed. AIR 1960 Pat 209 (210): 1959 
BLJR 745. 

(12) Order 21 does not apply to proceed¬ 
ings under U. P. Encumbered Estates Act 
(1954). ILR (1966) 2 All 351 (360) (DB). 

(13) Filing of certificate of non-satisfac¬ 
tion of foreign decree under Section 44A (1) 
is not a condition for vesting jurisdiction in 
the executing Court. Filing of certified 
copy of the foreign judgment or decree is 
sufficient. AIR 1967 Mad 45 (53) (FB). 
(AIR 1964 Mad 221 (DB), Overruled.) 

2. Certificate, effect of not sending.— (1) 
The omission to send the certificate as re¬ 
quired by Clause (b) of this rule is a mere 
irregularity and does not affect the jurisdic¬ 
tion of the Court to which the decree is 
transferred for execution to entertain the 
application for execution. AIR 1953 SC 
65 (67): 1953 SCR 377 00 AIR 1955 Bom 
93 (95): ILR (1954) Bom 1173 (DB) 00 
AIR 1952 Trav-Co 72 (74) (DB). 

(2) The omission to send the certificate 
as required by Clause (b) is not a ground 
for an application under Order 21, Rule 90 
to set aside a sale. AIR 1953 SC 65 (67)» 
1953 SCR 377 00 AIR 1952 Trav-Co 72 
(74) (DB). 

(3) A mere mistake in the certificate of 
non-satisfaction as to the number of the suit 
or the names of the judgment-debtors will 
not affect the jurisdiction of the execution 
Court to proceed with the execution. AIR 
1938 Pat 513 (514) (DB). 

(4) Transferor Court has jurisdiction to 
execute decree in respect of property with¬ 
in its jurisdiction even though mere is no 


certificate of non-satisfaction of decree from 
transferee Court. AIR 1964 Orissa 170 (172): 
(1964) 6 OJD 21. 

3. Presumption as to compliance with the 
rule.— (1) Where the validity of an attach¬ 
ment effected by the transferee Court is 
attacked on the ground that no copy of 
the decree was sent by the Court which 
passed the decree, it lies upon the judgment- 
debtor to prove that it was not transmitted. 
(1872) 17 Suth WR 289 (291) (FB). 

(2) Where a decree was passed by a 
Judge in the capacity of a Small Cause 
Judge and an application for execution of 
the decree was filed before the same Judge 
acting on the Original Side, it was held 
that even though there was no formal order 
of transfer, the provisions of this rule were 
sufficiently complied with. AIR 1927 Cal 
782 (783) (DB). 

(3) Court passing a decree can handover 
the execution application to decree-holder 
with direction to take it to the executing 
Court 1960 All LJ 422 (42^. 

(4) District Court has jurisdiction to exe¬ 
cute orders passed by the High Court under 
Section 45H of the Banking Companies Act 
and sent to it for execution. (1965) 35 Com 
Cas 141 (142) (SC). 

4. Notice to judgment-debtor.— (1) Where 
the application for transmission of the decree 
for execution to another Court is made when 
the decree is already under execution in 
the Court which passed it, notice should 
be given to the judgment-debtor and die 
transfer should not be ordered unless there 
is sufficient cause to order simultaneous 
execution. AIR 1939 Bom 258 (260). 

Order 21, Rule 7 —■ Note 1 

(1) The transferee Court has no power 
under the present Code to question the 
jurisdiction of the Court which passed the 
decree under execution. AIR 1954 Hyd 190 
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R. 8. Execution of decree or order by Court to which it Is sent.—Where 
such copies are so filed, the decree or order may, if the Court to which it is sent 
is the District Court, be executed by such Court or be transferred for execution to 
any subordinate Court of competent jurisdiction. 

[1882 and 1877, S. 220; 1859, S. 287.] 

R. 9. Execution by High Court of decree transferred by other Court.—Where 
tiie Court to which the decree is sent for execution is a High Court, the decree 
shall be executed by such Court in the same manner as if it had been passed by 
such Court in the exercise of its ordinary original civil jurisdiction. 

[1882 and 1877, S. 227; See S. 42.] ; 


Order 21, Rule 7 — Note 1 (contd.) 

(192): ILR (1954) Hyd 353 (FB) 00 AIR 
1920 Mad 1019 (1023): 43 Mad 075 (FB) 
00 AIR 1931 Rang 252 (259): 9 Rang 480 
(FB). (Overruling AIR 1930 Rang 337: 8 
Rang 544.) 

[See however AIR 1943 Bom 404 (405): 
ILR (1943) Bom 665 00 AIR 1933 Nag 
211 (212, 213) (DB).l 

(2) The Court can go behind the decree 
where the decree is null and void and this 
fact is patent upon the face of the record. 
AIR 1946 Nag 311 (312, 313): ILR (1946) 
Nag 583 (DB) 00 ILR (1953) Madh B 260 
(202, 263) 00 AIR 1945 All 177 (182): ILR 
(1945) All 479 (DB). 

(3) Where the decree was passed against 
a dead person, it is a nullity and objection 
to the decree on this ground can be taken 
in the transferee Court. AIR 1935 I .ah 439 
(439): 17 Lah 32 (DB). 

(4) The transferee Court is debarred from 
taking cognizance of objections as to juris¬ 
diction of which the Court which transfer¬ 
red the decree could take cognizance. AIR 
1934 Lah 052 (657) (DB). 

(5) A decree passed in a suit brought 
against the ruling prince without obtaining 
a certificate required under Section 86, Civil 
Procedure Code, is a nullity, the validity of 
which can be questioned by the executing 
Court. AIR 1958 Bom 30 (32): ELR (19510 
Bom 780. 

(®) Executability of decree passed without 
jurisdiction can be challenged in executing 
Court (1905) 07 Pun LR 558 (564): ILR 
(1905) 1 Punj 717 (DB). 

Order 21, Rule 8 

1- Scope.— (1) The District Court to 
which a decree is sent for execution under 
this rule has a right to entrust the execu- 
tion of the decree to a Court subordinate 
to it AIR 1940 Mad 214 (214) (DB) 00 
(1881) 8 Ind App 165 (171): 8 Cal 28 (PC). 

(2) Order of District Court transferring 
decree for execution, signed by the sherista- 
dar oy order** of District Judge, is a valid 
endorsement (1896) 23 Cal 480 (482) (DB) 

(1910) 5 Ind Cas 155 (155) (DB) (Mad). 

(3) Under this rule the transfer to the 
District Court is for execution although such 
Court is given the power to transfer the 
decree for execution by another Court. AIR 
1940 Mad 214 (214) (DB) •• AIR 1963 
Manipur 45 (46). 


cuting 

(1957) 


[But see AIR 1949 Cal 690 (695): ILR 
(1950) 1 Cal 596 (DB).] 

(4) Failure to observe provisions of this 
rule amounts to a mere irregularity and 
does not affect the jurisdiction of the Judge 
to execute the decree. AIR 1954 Pat 164 
(168): 62 Pat 540 (DB) 00 AIR 1963 Pat 
461 (464): ILR 42 Pat 70 (DB). 

[But see AIR 1957 Pat 654 (655) (DB) 
00 AIR 1964 Orissa 88 (91): 30 Cut LT 9.] 

(5) Transferee Court allowing without ob 
jection, substitution of representatives of de¬ 
ceased judgment-debtor at instance of decree- 
holder — No prejudice caused — Merit* 
of case not affected! AIR 1965 Pat 52 (53): 
1964 BLJR 212 (DB). 

(0) Rule 8 is complementary to Rule 5. 
AIR 1903 Pat 461 (464): ILR 42 Pat 70 
(DB). 

(7) Absence of rules does not affec* 
Court’s jurisdiction to execute transferred 
decree. AIR 1903 Madh Pra 153 (154): 
1902 MPLJ 540 (DB). 

2. “Competent jurisdiction.”— (1) If the 
attached property is transferred from the 
jurisdiction or the transferee Court to some 
other Court, the sale by the transferee Court 
after the transfer of the property from its 
jurisdiction, is not valid even though the 
Court had jurisdiction over such property 
at the time of the transfer. AIR 1918 Mad 
17 (17) (DB). 

[But see AIR 1934 Mad 573 (574. 575) 
(DB).] 

(2) Where a District Court transfers a 
decree to the Court of Munsif, which is a 
Court subordinate to the District Court, it 
is a Court of competent jurisdiction. AIR 
1957 Orissa 177 (180): ELR (1957) Cut 287. 

(3) Subordinate Court is required to have 
jurisdiction in execution case though it may 
not have jurisdiction to entertain suit itself. 
AIR 1900 Cal 482 (482, 483) (DB). 

[See also (1909) Mys LJ 298.J 

(4) The jurisdiction of transferee Court 
to deal with execution application depends 
on the actual amount under execution and 
not on valuation of suit or amount of origi¬ 
nal LJ*707 (DB) 1962 ^ 586 (588): 1962 

Order 21, Rule 9 —- Note 1 

(i) Where a decree is transferred under 

^ * e High Court for execution, 
the High Court cannot make the decree pay- 

a b 98) Aro 1934 R “* i “i 
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HIGH COURT AMENDMENT oK, , : F 

Kerala: Laccadive. Mini coy and Amindivi IdanH# 

Omit Rule 9 [6-9-1959]; Reg. 8 of 1965 [w. e. f. 1-10-1967]. > 

APPLICATION FOR EXECUTION V 

R. 10. Application for execution.—Where the holder of a decree desires to 
execute it, he shall apply to the Court which passed the decree dr to the officer (if 
any) appointed in this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court, then to such Court or to the proper offi¬ 
cer thereof. r ' J ' ' ,:>r 

[18ZZ. S. 230, Para 1, S. 231; 1859, S. 207.] ' 

HIGH COURT AMENDMENTS 

Delhi and Himachal Pradesh t . 

Same as that of Punjab—Sea Act 26 of 1966, St. % and 17 £31-10-1966 and 1-5- 
1967]. ' ' , 

Punjab, Haryana and Chandigarh 

. Add the following proviso; 

“Provided that if the judgment-debtor hat left die jurisdiction of the Court 
which passed the decree, or of the Court to which the decree has been sent, the 
holder of the decree may apply to the Court within whose jurisdiction the judg¬ 
ment-debtor is, or to the officer appointed in this behalf, to order immediate exe¬ 
cution on the production of the decree and of an affidavit of non-satisfaction by the 
holder of the decree pending the receipt of an order of transfer under Section 89" 
[7-4-1932]; Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 


ORDER 21, RULE 10 — SYNOPSIS 

1. Successive applications for execution. 

2. Who may apply for execution. 

3. Court to which the decree is sent for 

execution. 

4. Time of presentation of application for 

execution. 

5. Application for execution. 

6. Dismissal of application for default. 

1. Successive applications for execution.— 

(1) The Code does not bar a succession 
of applications for execution. AIR 1926 Cal 
1019 (1021): 53 Cal 582 (DB) 00 AIR 1915 
Mad 811 (812): 38 Mad 199 (DB) 00 (1911) 
11 Ind Cas 385 (386) (DB) (Cal). 

(2) Where an application for execution is 
withdrawn by the decree-holder without 
leave to apply again having been granted 
by the Court, a second application is not 
barred. (1894) 17 All 106 (111, 112): 22 
Ind App 44 (PC). (Overruling 10 All 71.) 
00 AIR 1956 Hyd 7 (9): ILR (1955) Hyd 
797 (FB) 00 (1891) 18 Cal 635 (639) (DB) 
00 (1964) All LJ 1013: ILR (1965) 1 All 269 
(DB). 

[See however AIR 1948 Pat 113 (114, 
116): 26 Pat 601 (FB).l 

(3) When a decree gives reliefs of a dif¬ 
ferent character, such as a decree for pos¬ 
session and a decree for costs, there is 
nothing which prevents separate and suc¬ 
cessive applications for execution as regards 
each of diem. AIR 1916 Mad 767 (767) 
(DB) 00 (1891) 18 Cal 515 (517) (DB) •• 
(1897) 19 All 98 (100) (FB) 00 AIR U906 
Raj 258 (261): 1966 Raj LW. 20L 


[But see (1899) 26 Cal 888 (890) (DB) 
00 (1891) 15 Bom 242 (244) (DB).] 

(4) A decree in a suit for money, for 
rincipal and interest, is a single money 
ecree and it is not permissible to levy exe¬ 
cution thereof piecemeal. AIR 1949 Cal 228 
(229): ILR (1949) 2 Cal 489 (DB) 00 AIR 
1930 Cal 349 (350) (DB) 00 AIR 1933 Bom 
864 (365, 366): 57 Bom 468 (DB). 

[See however AIR 1921 Sind 18 (10): 15 
Sind LR 11 (DB).] 

(5) Where an application for execution of 
part of a decree is made and the judgment- 
debtor fails to raise an objection at once, 
the piecemeal execution will not be invalid 
and a subsequent application is not barred. 
AIR 1932 Nag 89 (90): 28 Nag LR 77. 

(6) Money decree —> Lesser amount than 
actually due claimed in execution petition 
by mistake —- Decree-holder cannot be 
deemed to have waived unclaimed portion 
— Mistake can be rectified by filing an¬ 
other application for execution. AIR 1951 
Trav-Co 75 (77): 1950 Trav-Co LR 624 
(DB). 

(7) A subsequent application for execution 
in respect of reliefs different from those 
claimed in a prior application cannot be 
said to be one in continuation of the prior 
application. AIR 1933 Lah 3 (4): 15 Lah 
208. 

(8) Piecemeal execution not barred. AIR 
1966 Raj 258 (200): 1960 Raj LW 201. 

2. Who may apply for execution.— (1) It 
is only the decree-holder whose name is on 
the record that is entitled to apply for exe¬ 
cution of the decree. AIR 1953 Nag 38 
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Order 21, Rule 10 — Note 2(cantd.) 

(89): ILR (1952) Nag 453 (DB) 00 AIR 
1946 Bom 27 (29): ILR (1946) Bom 234 
(DB) 00 AIR 1940 Pat 472 (473) (DB). 

(2) A defendant in a partition, suit in 
which a decree has been passed is in the 
position of a decree-holder, and will bo 
entitled to apply for execution. AIR 1923 
Bom 23 (23): 46 Bom 937 (DB). 

(3) In the case of decrees in represen¬ 
tative suits, a person not on the record, but 
who was represented in the suit by the 
decree-holder on record, can apply to be 
brought on the record and to execute the 
decree. AIR 1923 Mad 472 (473). 

(4) In a Joint Hindu family a coparcener 
of a decree-holder cannot apply for the exe¬ 
cution of the decree as a decree-holder. AIR 
1946 Bom 27 (29): ILR (1946) Bom 234 
(DB). 

(5) Where a decree grants a relief to a 
person named In the decree, such ^ person 
nan enforce the decree notwithstanding the 
fact that he is not party to the suit AIR 
1932 Bom 378 (379) 00 AIR 1932 Mad 193 
(194) (DB). 

[See however AIR 1917 Oudh 182 (184).] 

(6) Presentation of execution application 
by a pleader to whom the authority in the 
prescribed manner under Rule 4, Order 3, 
Civil P. C., was not given is only an ir¬ 
regularity which could be cured at a sub¬ 
sequent stage. AIR 1957 Andh Pra 172 
(178, 179, 181, 182): ILR (1957) Andh Pra 

CO Persons entitled to separate amounts 
under a decree may join in one application. 
Where, in such a case, one of them sub¬ 
sequently withdraws from the application, 
it may continue in the name of the other 
persons. AIR 1952 Trav-Co 575 (576): ILR 
(1953) Trav-Co 249 (DB) 00 AIR 1935 All 
402 (403, 404). 

(8) Decaree in the name of a joint Hindu 
family firm by its manager — Firm sub¬ 
sequently made a partnership firm with same 
family members as partners cannot execute 
the decree. AIR 1969 Guj 55 (58, 59). 

(9) An agent authorised by the decree- 
holder to file the application for execution 
can sign the same. (1966) 68 Bom LR 868 
(870): 1967 Mah LJ 112. 

(10) Application of decree-holder or his 
legal representatives essential to confer juris¬ 
diction on Court — Application by persons 
claiming to be only children of decree- 
holder aid not give jurisdiction to executing 
Court. 1961 Ker LT 582 (DB). 

(11) Receiver appointed by a Court can 
apply for execution of decree on behalf of 
the decree-holder. Receiver may have been 
appointed by a foreign Court. AIR 1967 
Ker 118 (119, 120): 1960 Ker LT 960 (DB). 

(12) Heirs of deceased decree-holder can 
apply for execution of a decree for costs 
without obtaining a succession certificate. 

AIR 1968 Pat 128 (129): 1967 BLJR 699 
•• AIR 1965 Pat.296 (296). 
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(13) Execution application •— Withdrawal 
by decree-holder —. Permissible at any stage 
*—, Judgment-debtor has no say in the matter. 
1962 All WR (HO 18: 1962 All LJ 223 
(DB). 

(14) In a scheme decree, where defen¬ 
dant, who is also Judgment-debtor is given 
rights he can apply for execution if the 
decree were otherwise executable. AIR 1960 
Cal 718 (721): 1959 Cal LJ 237 (DB). 

(15) On transfer of decree by assignment 
in writing in favour of benamidar of Judg¬ 
ment-debtors—'Decree-holder or his heir can¬ 
not execute decree. AIR 1963 Bom 244 
(246): 65 Bom LR 408 (DB). 

(16) Suit for damages for taking forcible 
possession —* Transfer of land with claim 
for damages pending suit —— Transferee not 


tor damages pending suit —— iransreree not 
substituted —» Decree in favour of transferor 

— Execution by transferee is maintainable. 
AIR 1969 Orissa 142 (143): 35 Cut LT 86. 

3. Court to which the decree is sent for 
execution.—. (1) A transfer made in an ir¬ 
regular manner is not null and void and 
if the irregularity is not objected to, an ap¬ 
plication made to the transferee Court is 
in order. (1887) 1887 Bom PJ 328 (328) 
Reprint, Page 479 (479) (DB). 

[See however AIR 1940 Lah 97 (98).] 

(2) The mere fact that the transfer is 
made on the ground that the judgment- 
debtor has immovable property within the 
jurisdiction of the transferee Court does not 
deprive such Court of the power to enter¬ 
tain an application for the arrest of the 
judgment-debtor. AIR 1938 Mad 27 (28, 
29). 

(3) Where an order has been made for 
transfer, the decree-holder is entitled to 
apply for execution to the transferee Court 
even before the receipt of the copy of the 
decree by that Court. AIR 1940 Mad 169 
(169) 00 AIR 1933 Mad 627 (627. 628): 56 
Mad 692 (DB). 

(4) Presentation of execution application 
to transferee Court before order or transfer 

— Presentation of application held was valid 
as application was with transferee Court 
when order of transfer was passed. AIR 
1953 Mad 71 (73) (DB). 

(5) The filing of an execution petition in 
the transferee Court within 12 years of the 
decree and before the order of transmission 
which is passed after the expiry of 12 years, 
would not save the decree-holder from the 
bar of Section 48, Civil P. C. AIR 1957 
Mad 726 (727) (DB). 

(6) Transferee Court not having jurisdic¬ 
tion — No steps by decree-holder in trans¬ 
feree Court under O. 21, R. 10 — No oc¬ 
casion for judgment-debtor to raise objec¬ 
tion against jurisdiction of transferee Court 

— No waiver. AIR 1964 Orissa 88 (91): 30 
Cut LT 9. 

4. Time of presentation of application for 
execution.— (1) It is in the discretion of the 
Judge or officer appointed in that behalf 
to accept an application for execution 
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R. 11. Oral application.—(1) Where a decree is for the pa; 
the Court may, on the oral application of the decree-holder at 
passing of the decree, order immediate execution thereof by the ai 
merit-debtor, prior to the preparation of a warrant if he is wi thin 
the Court. 


(2) Written application.—Save as otherwise provided by sub-rule (1), every 
application for the execution of a decree shall be in writing, signed and verified 
by the applicant or by some other person proved to the satisfaction of die Court 


Order 21, Rule 10 — Note 4 (contd.) 
yond office hours. AIR 1938 Nag 46 (47): 
ILR (1938) Nag 451. 

5. Application for exec u t i o n .— (1) If a 
decree of a lower Court is confirmed on 
appeal while execution proceedings , are 
pending a fresh application for execution is 
necessary. AIR 1930 Bom 225 (227) (DB). 

(2) Decree-holder whose application for 
execution has been stayed by the Appellate 
Court can continue execution proceedings 
on the same application after the dismissal 
of the judgment-debtor's appeal. AIR 1940 
All 496 (496): ILR (1946) All 475 (DB) 00 
AIR 1965 Ker 29 (30, 31): 1964 Ker LT 532. 

(3) When a decree follows an attachment 
before judgment. Order 38, Rule 11 does 
not exempt the plaintiff from making an 
application as required by this rule. (1910) 
34 Mad 25 (28) (DB) 00 AIR 1929 Nag 148 
(150): 25 Nag LR 94 (DB). 

(4) An application under Section 39 for 
transfer of a decree is not an application 
for execution, but is only an application to 
take some step-in-aid of execution. AIR 
1948 Nag 189 (192): ILR (1947) Nag 497 
00 AIR 1926 All 473 (474) (DB) 00 AIR 
1932 Pat 309 (311): 11 Pat 785 (DB). 

(5) Where a decree is transferred for exe¬ 
cution to another Court, it is the application 
for execution that initiates the proceedings 
in execution. The receipt of the decree on 
transfer is a mere ministerial act. AIR 1938 
Rang 385 (386): 1938 Rang LR 355 (DB). 

[See also (1969) 1 Mys LT 298.] 

(6) Where an application for execution is 
sen* to the Court by post, it is not a proper 
presentation to the Court AIR 1951 Punj 
371 (374). 

(7) The second officer must be held to 
have proper authority to entertain the execu¬ 
tion petition in the absence of the Sub- 
divisional Officer who alone has exclusive 
Jurisdiction to entertain such petitions under 
the Santhal Paraganas Justice Regulation. 
AIR 1956 Pat 522 (524) (DB). 

(8) Mortgage decree re-opened under Sec¬ 
tion 36, Bengal Money-lenders Act — New 
decree passed for certain sum of money —► 
Provision for payment by instalments with 
default clause — Properties purchased by 
decree-holder restored to judgment-debtor —. 
Properties to be restored in case of default 
— Default made — Application for re-resto¬ 
ration — Application is for execution though 
not couchea in proper form. AIR 1954 SC 
409 (411): 1955 SCR 150. 

(9) A decree cannot be executed unless 
there is an application. 68 Bom LR 808 
(870): 1907 Mah LJ 112. 


(10) Execution petition Hied within three 
years of decree is step in aid of execution 
and saves limitation. AIR 1969 Manipur 1 
( 2 ) 

(11) Decree passed by Court A — Terri¬ 
torial jurisdiction transferred from Court A 
to Court B —• Both the Courts A and B 
had jurisdiction to entertain the application 
for execution. AIR 1969 Guj 141 (145). 

6. Dismissal of application for default.— 
(1) An order dismissing the application, 
when there is no default on the part of 
the decree-holder, cannot be upheld, more 
so when Section 48 of the Code is likely 
to operate as a bar to making any further 
application for execution. AIR 1955 Nag 
305 (306): ILR (1956) Nag 390 (DB). 

(2) A Court has inherent power to dis¬ 
miss an application for execution when the 
applicant fails, through his own laches, to 
put the Court in a position to proceed with 
the application. (1893) 15 All 84 (95) (FB) 
00 AIR 1933 Mad 418 (422): 56 Mad 490 
(FB) 00 AIR 1950 Madh B 59 (59). 

(3) Dismissal of an execution application 
for default does not bar a fresh application 
for execution. (1893) 15 All 84 (101) (FB) 
00 (1895) 18 Mad 131 (133). 

(4) Where an application for execution is 
dismissed for default but is later on restored 
all the proceedings taken under it can be 
revived. AIR 1948 East Punj 70 (72). 

(5) Issue of notice is not a condition pre¬ 
cedent to the dismissal of an execution peti¬ 
tion for want of prosecution. AIR 1959 
Ker 154 (154): 1958 Ker LT 830 (DB). 


ORDER 21, RULE 11 
1. Scope. 


SYNOPSIS 


2. “Decree for payment of money.” 

8. Immediate execution — Sub-rule (1) — 
Privilege from arrest. 

4. Verification of application. 

5. Names of parties. 

6. Clause (c). 

7. Clanse (d). 

8. Clause (e). 

9. Clause (f). 

10. Clause (g). 

11. Clause (h). 

12. Clause (i). 

13. Clause (j). 

14. Certified copy of decree to be filed — 

Sub-rule (3). 

1. Scope.— (1) Sub-rule (2) is not limited 
to a money-decree but prescribes the form 
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and 


* with the facts of the case, and shall contain in a tabular form 

following particulars, namely:— 

(a) die number of the suit; 

(b) die names of the parties; 

(c) the date of the decree; 

(d) whether any appeal has been preferred from the decree; 

(e) whether any, and (if any) what, payment or other adjustment of the 

matte* in controversy has been made between the parties subsequently 

to the decree; 

^ \ i ■ _•_ Ua«va nnnn monfl 

(f) whether any, and (if any) what, 

for the execution of the decree, 
their results; 

(g) the amount with interest (if any) due upon the decree or 

passed before or after the date of the decree sought to be executed, 

(h) the amount of the costs (if any) awarded; 

(i) the name of the person against whom execution of the decree is sought; 

(j) the mode in which the assistance of the Court is required, whether 

(i) by the delivery of any property specifically decreed; 

(ii) by the attachment and sale, or by the sale, without attachment, ol 

any property; 

(iii) by the arrest and detention in prison of any person; 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the relief granted may require. 


Order 21, Rule 11 — Note 1 (contd.) 
for the execution of a decree in ail cases, 
AIR 1947 Bom 430 (432). . 

(2) Every omission to comply with re¬ 
quirements of sub-rule (2) is not necessarily 
such a defect as will vitiate the execution 
proceedings. AIR 1926 Cal 1146 (1147. 
1148) (DB) 00 AIR 1933 Rang 87 (88, 89) 
00 AIR 1929 Mad 703 (704): 52 Mad 760 
(FB) 00 AIR 1965 Raj 155 (158): 1964 Raj 
LW 59 00 AIR 1959 Raj 107 (109): ILR 
(1958) 8 Raj 1091. 

(3) Informalities of an immaterial charac¬ 
ter will not vitiate the proceedings. AIR 1941 
Rang 316 (319): 1941 Rang LR 774 (DB) 
00 AIR 1936 Pat 62 (63) (DB) 00 AIR 
1962 Raj 161 (162): 1961 Raj LW 277. 

(4) Court can direct technical and formal 
defect to be cured by appropriate amend¬ 
ment even after decree has become barred 
by limitation. AIR 1965 Ker 29 (30, 31): 
1964 Ker LT 532. (1949 Ker LT 191, Dis¬ 
sented. from.) 

(5) Where the omissions relate to material 
particulars, the application cannot be con¬ 
sidered to be one in accordance with law 
and cannot save limitation. AIR 1941 Nag 
152 (154) 00 AIR 1931 All 722 (723) 

AIR 1926 Pat 533 (534) (DB). 

(6) Whether an omission is material or not 
will depend upon the particular facts of 
each case. AIR 1943 Nag 296 (297): ILR 
(1943) Nag 584 (DB) 00 AIR 1934 Bom 
307 (310): 59 Bom 1 (DB) 00 AIR 1934 
Cal 405 (406) (DB). 


(7) An application which complies with 
the requirements of Order 21, Rules 11 to 
13 but not with those of Rule 14 is not 
one not in accordance with law. AIK Iwou 

Mad 2 (6): ILR (1950) Mad 39 (DB / 
AIR 1945 Mad 154 (155): ILR (1945) Mad 

68 ?sie B AIR 1969 Guj 55 (60) AIR 1960 
Madh Pra 350 (352): 1966 Jab LJ 335.] 

(7) The want of a succession certificate 
will not make the application for execution 
itself one not in accordance with law. AIR 
1953 Mad 855 (856) ° ° AIR 1935 Nag 1 
(2): 31 Nag LR 126. 

(8) Where an application for execution is 
not in proper form or is otherwise defective, 
the Court should either give the decree- 
holder an opportunity to amend his ap¬ 
plication or reject it. AIR 1955 SC 376 
(395, 402): 1955-1 SCR 13G9. 

(9) The Code does not require the filing 
of sale papers along with the application 
for execution. AIR 1942 Mad 495 (497). 

(10) Application \o enforce surety’s liabi¬ 
lity under Section 145 should comply with 
this rule. AIR 1942 Sind 134 (135): ILR 
(1942) Kar 79 (DB). 

(11) Ground of exemption from the bar 
of limitation may be urged at the hearing 
of the application, though not mentioned 
therein. AIR 1940 Lah 178 (179). 

(12) The rule does not require that an 
encumbrance certificate should be filed 
along with the execution application in order 



530 [O 21 R 11 N 2-3] 


[The Code of] CMk Procedure, 1908 


(Sy The Court to which an application is made under subrrule (2] may require 
the applicant to produce a certified copy of the decree. 

[1882 and 1877, Ss. 235, 256; 1861, S. 18; 1859, S. 212. See S& 68 and 51 
and 135 and O. 40, R. 1.] . , 

HIGH COURT AMENDMENTS >•« ; 

Allahabad • 

(1) For Claus© (£) of sub-rule (2), substitute the followings 

“(f) The date of the last application, if any," and, . m ♦ 

(2) Add the following proviso to sub-rule (2) s c 

“Provided that when the applicant files with his application a certified copy 
of the decree, the particulars specified in clauses (b), (c) and (h) need not be given 
in the application.” 

(3) Add the following as sub-rule (4) 3 

“Where a decree for money is sought to be executed under sub-rule (2) by 
the arrest and detention in prison of the judgment-debtor, the application shall 
also state on which of the grounds mentioned in the proviso to Section 51, deten¬ 
tion is claimed” [19-5-1956]. 

Andhra Pradesh 

Same as that of Madras. 

Bombay: Dadra and Nagar Havelia 

% 

In Order XXI, Rule 11, for the existing Item (il) mentioned below particular (]) in 
sub-rule (2), substitute the following as Item (ii) :— 

“(ii) by the attachment, or by the attachment and sale, or by the sale without 
attachment of any property” [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 


Order 21, Rule 11 — Note 1 (contd.) 
to make it one in accordance with law. 
AIR 1954 Mad 74 (76) (DB). 

(13) An application for execution by an 
assignee decree-holder not accompanied by 
the assignment deed will not be one not 
in accordance with law. AIR 1952 Mad 90 
(90, 91). 

(14) This rule does not require that an 
interlocutory application for continuation of 
execution proceedings already pending mipt 
also be in the form provided by the rule. 
AIR 1957 All 647 (648) (DB). 

(15) Under certain circumstances the che¬ 
que application together with the affidavit 
may well be regarded as an execution peti¬ 
tion if it satisfied all the requirements of 
Rules 11 to 14 of Order 21. AIR 1957 
Mad 665 (666, 667). 

(16) This rule does not seem to make it 
a condition precedent for the application for 
execution to be made that there should be 
in existence a decree-sheet. AIR 1957 Punj 
65 (67, 69): 1LR (1957) Punj 365. 

(17) If an application is valid and in ac¬ 
cordance with law at the time it was made, 
the same cannot be invalidated by any 
subsequent act of default by the decree- 
holder. (1966) 2 Mys LJ 365 (368): (1966) 
7 Law Rep 13. 

(18) The right to apply under Order 21, 
Rule 11 for execution of a foreign judgment 
accrues on and from the date of filing a 
certified copy under Section 44-A (1) and 
for this purpose non-filing of a non-satisfac¬ 
tion certificate under Section 44-A (2) is 


not relevant. AIR 1967 Mad 45 (54): (1966) 
2 Mad LJ 346 (FB). 

(19) A composite application for execu¬ 
tion of a decree for possession with a prayer 
for a relief by way of mesne profits on the 
basis of a stay order granted by the High 
Court on appeal, is maintainable. AIR 1907 
SC 761 (762): 1963 Mah LJ 631. 

(20) Simultaneous petitions for execution 
against two different judgment-debtors for 
amount due under decree is not barred. 
AIR 1961 Andh Pra 63 (64): (1960) 2 Andb 
WR 66. 

(21) Decree-holder allowed to sue as a 

pauper —- Payment of Court-fee on mesne 
profits is not a condition precedent before 
execution can be proceeded with — Case 
held covered by Order S3, Rule 8. 1968 

All LJ 17 (DB). 

(22) Application by decree-holder to issue 
a cheque to withdraw the amount deposited 
— Non-compliance with sub-rule (1) or (2) 
of Order 21, Rule 15 —- It is not an ap¬ 
plication for execution. (1968) 2 Andh LT 
236 (239): (1969) 1 Andh WR 448. 

2. “Decree for payment of money.”— (1) 
A decree need not state the exact amount 
due. A decree under which the amount due 
has to be ascertained subsequently may be 
a decree for the payment of money. AIR 
1939 Bom 867 (368) (DB). 

3. Immediate execution —- Sub-rule (l)r” 
Privilege from arrest.— (1) Although the 
decree-holder may be conscious that tne 
Court will not make an order for the an** 1 
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Cerala: Laccadive, Mini coy and Amindivi I nl a n ds 
In Rule 11, in sub-rule (2)— 

. (i) after clause (f) the following clause shall be inserted, namely 

*(ff) whether the original decree-holder has transferred any part of his interest 
in the decree, and if so, the date of the transfer and the name and 
address of the parties to the transfer”. 

0i) for clause G) the following shall be substituted, namely :—- 

~G) the mode in which the assistance of the Court is required whether— 

(i) by the delivery of any property, specifically decreed; 

(ii) by the attachment and sale, or by the sale without attachment, of any 

property; * J 

. (iii) by the arrest and detention in prison of any person; 

(iv) by the appointment of a receiver; 

(v) otherwise, as the nature of the relief granted may require. 

In an execution petition praying for relief by way of attachment of a decree of the 
nature specified in sub-rule (1) of Rule 53 of this order, there shall not be included any 
other relief mentioned in this clause” (9-6-1959); Act 37 of 1956, S # 60 an eg. o 
1905, S. 3. ’ _ 


Order 21, Rule 11 — Note 3 (contd.) 
of the judgment-debtor and yet applies for 
such arrest and fails to obtain an order for 
arrest, his application will be one in ac¬ 
cordance with this rule. AIR 1947 Bom 430 
(433). 

4. Verification of application.-— (1) Where 
there are several applicants it is not neces- 
sa ry that all of them should verify the ap¬ 
plication even though some of them are not 
acquainted with the facts of the case. AIR 
1924 Pat 23 (25): 2 Pat 809 (DB). 

(2) Where an application for execution is 
verified by a person other than the decree- 
holder, all that is necessary is that the 
Court should be satisfied that he is acquain¬ 
ted with the facts of the case. AIR 1924 
Cal 811 (811) (DB) 00 AIR 1929 Bom 190 
(190) (DB) 00 AIR 1930 Pat 62 (63) (DB). 

[But see (1905) 28 Mad 390 (398) (DB).] 

(3) The application itself must be that of 
the decree-holder or his recognised agent 
or pleader. AIR 1957 Raj 122 (124): ILR 
(1957) 7 Raj 185 (DB) 00 AIR 1937 Mad 
700 (701). 

(4) Application signed and verified by 
person purporting to be mukhtar-i-am of 
decree-holder —> Mukhtarnama not filed — 
Court not satisfied that he was authorised to 
sign — Rejection of application is proper. 
AIR 1930 All 17 (18). 

5. Names of parties.— (1) An application 
for execution will not be defective if it does 
not specify the addresses of the judgment- 
debtors. AIR 1941 Nag 152 (154). 

(2) Change in name of plaintiff company 
pending suit — Decree passed on old name 
can be executed by company in its new 
name. AIR 1955 All 192 (192) (DB). 

0. Clause (e).— (1) The date of the 
decree is the date on which the judgment 
was pronounced. (1898) 25 Cal 109 (110. 
Ill) (DB) ° (1909) 8 Ind Cas 391 (392) 


(DBj (Cal) 00 (1897) 1 Cal WN 93 (94) 

(2) If the decree-holder has authorised 
his agent to file execution application, the 
agent can sign it. (1966) 68 Bom LR 868: 

1967 Mah LJ 112 . , 

(3) An error in the date of the decree or 
the omission to give it in an application 
for execution is not a material irregularity 
and will not affect the validity of the ap¬ 
plication. (1898) 20 All 47B (480) (DB) 
(1875) 1 All 212 (215) (FB) 00 AIR 1931 
Sind 160 (160): 25 Sind LR 528 00 AIR 
1936 All 17 (18) 00 AIR 1961 Bom 145: 

62 Bom LR 214 (DB). 

(4) It is not necessary for decree-holder 
to mention the date on which the final 
mortgage decree or the decree of the High 
Court was amended specially when his 
prayer in the execution petition is in ac¬ 
cordance with the final decree as amended. 
AIR 1955 Pat 284 (288) (DB). 

(5) Decree-holder applying for execution 
before date mentioned in decree —■ Court 
has discretion to condone such irregularity 
if no prejudice is caused to opposite side. 
AIR 1935 Mad 118 (118) (DB). 

7. Clause (d).— (1) An omission to men¬ 
tion the particulars required by this clause 
does not render the application one not “in 
accordance "with law. AIR 1933 Mad 872 

^ (2^ Execution of decree of trial Court —. 
Appeal against decree of trial Court — 
Decree affirmed or modified —- Execution 
Can still continue subject to the decision 
of appellate Court. AIR 1960 Raj 249 
(250): ILR (1960) 10 Raj 272. 

8. Clause (e) — (1) The applicant for exe¬ 
cution is bound to mention in the applica¬ 
tion any payment or adjustment made be¬ 
tween the parties after decree. AIR 1921 
Pat 135 (130): 6 Pat L Jour 357 (DB) 00 
AIR 1920 Nag 164 (166). 
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Madhya Pradesh 

Add the following proviso to sub-rule (2) s 

"Provided that, when the applicant files with his application a certified copy 
- of the decree, the particulars specified in clauses (b), (c) and (hj need not be given 
in the application” [16-9-1960]. 

Madras and Pondicherry 

(1) In sub-rule (2) between clauses (f) and (g), insert the following new clause: 

"(ff) whether the original decree-holder has transferred any part of his interest in 
tne decree and, if so the date of the transfer and the Tiam^ and address of 
the parties to the transfer" [P. Dis. No. 776 of 1929]. 

(2) Add the following to sub-rule (2) O'): 

"In an execution petition praying for relief by way of attachment of a decree 
of the nature specified in sub-rule (1) of Rule 53 of this Order, there shall not 
be included any other relief mentioned in this clause.” 

(3) Add the following proviso at the end of sub-rule (2): 

"Provided that when the applicant files with his application a certified copy 
, of the decree, the particulars specified in clauses (b), (c) and (h) need not be 

' given in the application (2-9-1936 and 13-10-1936); Act 28 of 1968. S. 3 and 

Sch., Pt. II [w. e.f. 4-9-1968]. 


Order 21, Rule 18 —- Note 8 (contd.) 

(2) The applicant for execution is not 
bound to state the dates of payments or 
adjustments. AIR 1941 Nag 15»2 (154). . 

(3) Where a portion of the decretal 
amount has been deposited in Court with 
notice to the decree-holder, the latter must 
mention such fact in his application and 
execute the decree only for the balance. 
AIR 1933 Pat 89 (89, 90): 11 Pat 796 (DB). 

9. Clause (f).— (1) An omission to specify 
the previous applications and their results 
is not ipso facto a material defect which 
will make the application for execution not 
one in accordance with the law. AIR 1941 
Nag 152 (155) 00 1957 Andh LT 584 (586) 
00 AIR 1926 Cal 1146 (1148) (DB) 00 
AIR 1928 Mad 440 (442, 444) (DB) 00 AIR 
1966 Raj 258 (260): 1966 Raj LW 201 00 
AIR I960 Punj 362 (363, 364). 

[But see AIR 1922 Sind 29 (30): 15 Sind 
LR 156 (DB).] 

(2) The word "result” in this clause does 
nor mean completed results and does not 
imply that no further application for execu¬ 
tion can be entertained so long as one is 
pending and undisposed of. AIR 1955 All 
882 (383, 384) (DB) 00 AIR 1941 Bom 37 
(39). ILR (1941) Bom 89 (DB). 

(3) Consent decree — Steps taken against 
charged properties not specified — Execu¬ 
tion held not maintainable. AIR 1969 Bom 
84 (88): 70 Bom LR 373. 

(4) Decree-holder referring to previous 
executions dates and thir results — There 
is compliance with requirements — Objec¬ 
tion to such application, it any, should be 
in specific form. AIR 1964 Orissa 170 (172): 
(1904) 6 OJD 21. 

10. Clause (g).— (1) A Court will be 
justified in declining to act on an execution 
petition when the decree-holder does net 
state the amount due upon the decree. AIR 


1921 Nag 90 (91) (DB) 00 (1922) 65 Ind 
Cas 120 (120) (Pat) 60 1890 All WN 93 (93) 
00 AIR 1964 Pat 214 (225). 

(2-3) Under this clause the decree-holder 
is required to include interest in his applica¬ 
tion tor execution. But interest omitted for 
the time being can be included subsequently 
by way of an amendment AIR 1956 Nag 
91 (93): ILR (1956) Nag 330 (DB) 00 1960 
Jab LJ 452 (460). (Slight error in calcula¬ 
tion.) 

(4) Where a decree awards interest and 
the application for execution specifies the 
interest from the date of the decree to the 
date of the application execution may be 
ordered for future interest also up to the 
date of sale, even though it is not speci¬ 
fically included in the application. AIR 1932 
Cal 555 (557) (DB). 

11. Clause (h).-— (1) The omission to 
mention the particulars mentioned in this 
clause is not a material omission and will 
not vitiate# the application for execution. 
AIR 1928 Mad 440 (441) (DB) AIR 

1922 Sind 29 (30): 15 Sind LR 150 (DB). 

12. Clause (i).— (1) An application for 
execution must state the name of the person 
against whom execution is sought. AIR 
1943 Mad 179 (181): ILR (1943) Mad 659 
(DB). 

(2) Where -, a judgment-debtor dies pend¬ 
ing the execution proceedings the decree- 
holder can continue the same execution 
against the heirs by bringing them on re¬ 
cord in place of the deceased. AIR 1940 
Cal 51 (52, 53): ILR (1945) 2 Cal 637 (DB). 

(3) A decree for costs passed against A 
minor represented by his father as guardian 
(or next friend) cannot be executed against 
die father. AIR 1935 All 359 (360) (DB). 

(4) The mere fact of a mistake having 
been made in giving die particulars re- 
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Mysore 

In Rule 11 snb-rale (2) 0) insert the following as clause (ff) after clause (f) and 
before clause (g) :— 

“(ff) Whether the decree-holder has transferred any part of his interest in the 
decree and, if so, the date of the transfer and the names and addresses of the 
parties to die transfen** 

(ii) At the end of clause (0 of sub-rule (2) of Rule 11 add the following:— 

“In an execution petition praying for relief by way of attachment of a decree 
of the nature specified in sub-rule (1) of Rule 53 of this Order, there shall not 
be included any other relief mentioned in this clause” £30-3-1907]. 

Orissa 


Same as (1) and (2) of Patna. 

Patna 

(1) Add the following as sub-rule (1A): 

“(1A) Where an order has been made under Section 89 for die transfer of 
a decree for the payment of money for execution to a Court, within the local 
limits of the jurisdiction of which the judgment-debtor resides, such Court may, 
on the production by the decree-holder of a certified copy of the decree and an 
affidavit of non-satisfaction, forthwith order immediate execution of the decree 
by the arrest of the judgment-debtor”. 

(2) Substitute the words and figures “sub-rules (1) and (1A)” for the word and figure 
“sub-rule (1)” in sub-rule (2). 

(3) Delete clauses (b), (c), (d), (f) and (h) of sub-rule (2) of Rule 11 [5-4-1961]. 


Order 21, Rule 11 — Note 12 (contd.) 
quired by this clause cannot have the effect 
of rendering the application a nullity. AIR 
1957 Pat 299 (302): 35 Pat 907 (DB). 

13. Clause (j). — (1) An execution applica- 
cation which does not specify the manner 
in which the assistance of the Court is re¬ 
quired is not an application in accordance 
with law. AIR 1953 All 74 (75) (DB) 00 
AIR 1929 Nag 148 (150): 25 Nag LR 94 
(DB) 00 AIR 1932 Lah 534 (534): 14 Lah 
6 (DB) oo 1901 Raj LW 115. 

[But see 1883 Pun Re No. 23 p. 72 (75) 
(DB).] 

(2) An application asking for a relief 
which the Court cannot grant is not one 
in accordance with law. AIR 1943 Bom 
353 (358): 45 Bom LR 707 (716) (DB) 00 
AIR 1941 Mad 30 (31) 00 AIR 1918 Bom 
236 (240): 42 Bom 420 (DB). 

[But see (1905) 26 Bom 283 (287) (DB).] 

(3) Where in the column intended for the 
entry of the mode in which the assistance 
of the Court is required the entry consists 
merely of a prayer that a certificate of non¬ 
satisfaction of the decree should he sent to 
another Court, it is not an application for 
execution. AIR 1948 Nag 189 (192): ILR 
(1947) Nag 497 00 AIR 1947 Pat 388 (391): 
25 Pat 790 (DB). 

(4) Application for attachment of property 
lying outside jurisdiction of Court — No 
prayer for transfer of decree — This amounts 
to irregularitv. AIR 1946 Nag 365 (367): 
ILR (1940) Nag 563 (DB). 

(5) No objection at any stage, taken that 
application did not specify mode of execu¬ 


tion — Decree-holder later on filing another 
tabular statement specifying mode of exe¬ 
cution — Judgment-debtor cannot contend 
that application was not maintainable. AIR 
1955 SC 376 (395): 1955-1 SCR 1369. 

(6) The modes of execution mentioned are 
not exhaustive. (1913) 18 Ind Cas 691 (695) 
(DBj (Mad) 00 AIR 1920 Lah 117 (118) 

(7) Where the decree-holder prays for a 
particular mode of execution, he cannot ask 
the Court to give a different mode of execu¬ 
tion upon that application. 1899 Pun Re 
No. 21, p. 121 (DB) 00 (1911) 9 Ind Cas 
241 (241) (Oudh). 

[But see (1906) 33 Cal 306 (308) (DB).] 

(8) The issue of a notice under Order 21, 
Rule 22 may itself be a mode in which 
the assistance of the Court is sought. AIR 
1943 Bom 238 (239). 

[But see AIR 1947 Bom 430 (432).] 

(9) Case falling under Order 30, Rule 9 
— Nature of relief need not be stated. AIR 
1950 Bom 184 (187) (FB). 

(10) Where the property sought to be 
attached is inalienable under the law the 
Court has no power to attach it. AIR 1941 

SlVaf&r AIR 1935 Nag 133 (135): 

fr. 1 ! 1 i e clause says nothing about the 
yecification of the property which may be 
desired to be attached. But if attachment 
is asked the decree-holder has to state the 
property which is to be attached. AIR 1949 
457 (459): ILR (1950) 2 Cal 171 00 
AIR 1947 Bom 430 (4321 00 AIR 1944 Pat 
214 (210): 23 Pat 103 (DB). 
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R. 12. Application for attac h m ent of moveable property not in judgment- 
debtor’s possession.—Where an application is made for the attachment of any move- 
able property belonging to a judgment-debtor but not in his possession, the decree- 
holder shall annex to the application an inventory of the property to be attached, 
containing a reasonably accurate description of the same. 

[1882 and 1877, S. 236; 1859, S. 214. See Ss. 2 (13) and 60]. 


Order 21, Rule 11 — Note 13 (contd.) 

[See however AIR 1969 Guj 55 (81).] 

(12) Application for execution of money 
decree seeking assistance of Court by rate¬ 
able distribution is one of the modes cover¬ 
ed by sub-cl. (v) of sub-rule 2 (j). AIR 1969 
Guj 200 (202): 10 Guj LR 148. (AIR 1929 
Nag 148, Dissented, from.) 

(13) Claimant for rateable distributions 
must have applied for execution to court 
by which assets are held, before receipt of 
assets —- Application for transfer of decree 
to Court holding assets is not one for exe¬ 
cution. AIR 1965 Mad 511 (512): (1965) 2 
Mad LJ 17. 

(14) The execution petitioner must satisfy 
both in form and substance the requirements 
of Rule 11. AIR 1957 Andh Pra 1017 
(1017, 1018) 00 AIR 1961 Madh Pra 145 
(146, 147): 1961 MPLJ 256 (FB) 00 AIR 
1962 Raj 161 (163, 164): 1961 Raj LW 277 
(DB) 00 AIR 1959 Cal 566 (566, 567): 63 
Cal WN 983 (DB). (AIR 1929 Nag 148, Dis¬ 
sented from.) 

(15) Where a decree-holder applies for 
payment of amount which is in Court de¬ 
posit, it means by implication that he re¬ 
quests the Courts to take all necessary steps 
to enable payment of that amount, that is 
to say, to attach that amount and pay it 
to him. AIR 1957 Mad 665 (666). 

(16) Execution application with prayer for 
attachment of amount payable to judgment- 
debtor — Amount already attached by an¬ 
other decree-holder and received in Court 
— Mode in which assistance of Court was 
required sufficient — No specific applica¬ 
tion for rateable distribution was necessary. 
AIR 1968 Raj 3 (4): 1968 Raj LW 111. 

(17) Application for attachment of money 
in hands of Receiver — Application is in 
accord with Rule 11 (2) (j) (ii) — Merely 
because relief cannot be granted by execut¬ 
ing Court as no permission was obtained 
from Court which appointed Receiver, ap¬ 
plication cannot be considered as inconsis¬ 
tent with R. 11. AIR 1968 Andh-Pra 113 
(115, 116): (1968) 1 Andh LT 89. 

(18) A composite application for execu¬ 
tion of a decree for possession, with a 
prayer for relief by way of mesne profits on 
the basis of a stay order granted by the 
High Court in appeal, is maintainable. AIR 
1967 SC 761 (762): 1963 Mah LJ 631. 

(19) Unless a decree is on the basis of 
hypothecation or charge the property sought 
to be proceeded against in execution has to 
be attached, otherwise attachment is not 
necessary and a decree-holder can ask 
directly for sale of the property hypothe¬ 


cated or charged. AIR 1961 All 486 (437): 
1962 All WR (HC) 04. 

(20) Decree-holder not only failing to 
mention mode of execution but also stating 
that no notice need be issued for the time 
being —- Application not in accordance with 
law. AIR 1959 Raj 107 (109): ILR (1958) 
8 Raj 1091. 

(21) Properties to be attached must have 
been in possession of judgment-debtor on 
the date of execution petition itself. AIR 
1964 Orissa 182 (184): ILR (1963) Cut 027 
(DB). (Application for adding compensation 
money held, would be a fresh execution 
petition and barred under Sec. 48 having 
been filed more than 12 years from the date 
of decree.) 


14. Certified copy of decree to be filed— 
Sub-rule. (3). — (1) It is not imperative that 
an application for execution should, in all 
cases, be accompanied by a copy of the 
decree. AIR 1954 Pat 92 (93) (DB) 00 
AIR 1930 Cal 804 (805, 808): 57 Cal 996 
(DB) °° (1910) 5 Ind Cas 680 (662) (DB) 
(Cal) ” (1966) 2 Mys LJ 25 (29): (1966) 6 
Law Rep 809 80 AIR 1960 Madh Pra 41 
(42): 1959 MPLJ 559. 

(2) The Court can order the execution to 

g roceed without a copy of the decree being 

(Cal) ^ 1910) 5 ]Ckld Ca5 660 ( 662 ) (DB) 

. [See also AIR 1963 Cal 104 (107, 109, 
110; (DBJ.J 


Order 21, Rule 12 — Note 1 

(1) This rule applies to moveables In 
the possession of third parties. When a 
third party has some moveables belonging 
to himself and others belonging to the judg¬ 
ment-debtor, an inventory is obviously 
necessary before an attachment can be 
made. AIR 1930 Bom 65 (66) (DB) 00 
(1893) 16 All 84 (86) (FB) 00 (1911) 9 
Ind Cas 729 (729) (DB) (Mad). 

(2) Where a decree is passed under Sec¬ 
tion 52 of the Code against the legal repre¬ 
sentatives of a deceased debtor and the 
moveable property attached is in their pos¬ 
session, the rule has no application. AIR 
1927 Bom 52 (52): 50 Bom 730 (DB). 

(3) Where a decree is sought to be exe¬ 

cuted against the legal representative under 
Section 50, no inventory is necessary. AIR 
1953 All 461 (463) (DB). (AIR 1952 All 

618, Reversed.) *♦ AIR 1930 Bom 65 (66, 
68) (DB). 

(4) No Inventory is necessary where the 
property sought to be attached is in the 
possession of the judgment-debtor himself. 
AIR 1941 Nag 162 (166) 00 (1956) 22 Cut L 
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R. 18. Application for attachment of immoveable property to contain certain 
particulars.—rWhere an application is mad© for the attachment of any immoveable 
property belonging to a judgment-debtor, it shall contain at the foot— 

(a) a description of such property sufficient to identify the same and, in case 

such property can be identified by boundaries or numbers in a re- 
\ cord of settlement or survey, a specification of such boundaries or 

4 y lumbers; and 

[b] a specification of the judgment-debtor's share or interest in such pro¬ 

perty to the best of the belief of the applicant, and so far as he has 

been able to ascertain the same. 

[1882, S. 23Z; 1827, Ss. 237, 238; 1859, S. 213 J 


R. 14. Power to require certified extract from Collector's register in certain 
cases.—Where an application is made for the attachment of any land which 
is registered in the office of the Collector, the Court may require the applicant to 
produce a certified extract from the register of such office, specifying the persons 
registered as proprietors of, or as possessing any transferable interest in, the land 
or its revenue, or as liable to pay revenue for the land, and the shares of the 
registered proprietors. 

[1882, S. 238; 1877, Ss. 237, 238; 1859, S. 213.] 


Order 21, Role 12 — Note 1 (contd.) 

Tun) 216 (217) ** AIR 1938 Cal 235 (235) 

(5) Where the application is for sale of 
property already under attachment, an in¬ 
ventory of the property is not necessary. 
AIR 1940 Bom 250 (251). 

(6) There is no obligation on the judg¬ 
ment-debtor to post the decree-holder with 
all details of his properties. AIR 1951 SO 
16 (20): 1950 SCR 852. 

(7) Execution petition would be in ac¬ 
cordance with law if it complies with pro¬ 
visions of Order 21, Rules 11 to 14, even 
when a condition precedent prescribed by 
the decree is- not performed. AIR 1966 
Madh Pra 350 (352): 1966 Jab LJ 335. 

(8) Jugment-debtor hims elf being in 
possession of moveables — Description not 
necessary — Inventory, however, necessary 
u they are with the agent of the Judgment- 
debtor. AIR 1969 Guj 55 (60). 

(9) No list of moveable property in pos¬ 
session of judgment-debtor is necessary 
under Order 21, Rule 12. Position of legal 
representative is same. AIR 1960 Madh 
Pra 187 (188): 1960 MPLJ 174. 

Order 21, Rule 13 — Note I 

(1) The rule applies only to execution of 
money decrees, and not to decrees made 
upon a charge or a mortgage. AIR 1955 

(132)* C (DB^ (1 ° 9) ** AIR 1943 Csd 131 

(2) Where the property is already under 
attachment and the application is for sale, 

250 ^251) d ° CS DOt apply * AIR 1940 Bom 

(3) The object of requiring the 
boundaries and numbers to be specified 
J* . easily identify the property. AIR 
I?! 3 Pat 127 (130): 21 Pat 838 (DB) •• 
«HL 1914 ° udh 280 ( 28 D : 17 °udh Cas 266 


(4) Clause (b) imposes a duty on the de¬ 
cree-holder to specify the judgment-debtor’s 
share or interest, to the best of his be¬ 
lief. AIR 1953 Pat 58 (59): 31 Pat 722 
(DB) ** AIR 1931 Nag 116 (117): 27 Nag 
LR 318. 

(5) The provisions of this rule are 

mandatory. AIR 1950 Mad 2 (6): ILR 

(1950) Mad 39 (DB) ** AIR 1943 PC 98 

( 101 ). 

(6) An application not containing the 
particulars required by this rule is not an 
application in accordance with law. AIR 
1944 Pat 214 (216): 23 Pat 103 (DB) ** 
AIR 1931 Bom 128 (128) ** (1893) 15 All 
84 (86) (FB). 

(7) Execution petition will be in accord¬ 
ance with law if it complies with pro¬ 
visions of Order 21, Rules 11 to 14 even 
if a condition precedent prescribed by the 
decree is not performed. AIR 1966 Madh 
Pra 350 (352): 1066 Jab LJ 335. 

(8) The formal defects in the application, 

though detected after 12 years, can be re¬ 
moved by application under Order 21, 
Rule 17 at the discretion of the Court. AIR 
1959 Assam 25 (27, 28): ILR (1958) 10 

Assam 14 (DB). (AIR 1945 Mad 241, Foil.) 

Order 21, Rule 14 — Note 1 

(1) This rule leaves it to the option of 
the Court to require the applicant to pro¬ 
duce a certified extract. AIR 1950 Mad 2 
(6): ILR (1950) Mad 39 (DB) ** AIR 1943 
PC 98 (101): 71 Ind App 83. 

(2) Where an application for sale is 
made in pursuance of a mortgage decree a 
preliminary attachment of the mortgaged 
properties is not necessary, and therefore 

Vl 1 ® i 063 not apply to such a case. 

AIR 1946 Bom 105 (106): ILR (1945) Bom 

32o 8 XJP* 1937 ° Udh 233 (234 > : 13 Luck 

loJ (Ud). 

- 1 An application for execution cannot 
be held to be not one in accordance with 
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high court amendment 

Kerala: Laccadive, Mini coy and Amindivi Islands 

(i) In Rule 14, for the marginal note the following shall be substituted:— 

“Power to require certified extracts from the Registers of Revenue Accounts’*. 

(ii) for the words “in the office of the Collector” in the rule, the words “in die 

Revenue Accounts” shall be substituted [9-6-1959]; Act 37 of 1956, S. 60 and Reg. 8 
of 1965, S. 3. • _ 


R. 15. Application for execution by joint decree-holder.—(1) Where a decree 
has been passed jointly in favour of more persons than one, any one or more of 
such persons may, unless the decree imposes any condition to the contrary, apply 
for the execution of the whole decree for the benefit of them all, or, where any of 
them has died, for the benefit of the survivors and the legal representatives of the 
deceased. d ... 

(2) Where the Court sees sufficient cause for allowing the decree to be execut¬ 
ed on an application made under this rule, it shall make such order as it deems 
necessary for protecting the interests of the persons who have not joined in the 
application. 

[1882, S. 231; 1877, Ss. 230, 231; 1859, S. 207.] 


Order 21, Rule 14 — Note 1 (contd.) 

law merely because of the failure of the 
decree-holder to comply with an order 
of the Court under this rule. AIR 1950 
Mad 2 (6): ILR (1950) Mad 39 (DB) ** 
AIR 1945 Mad 154 (155): ILR (1945) Mad 
684 (FBj ** AIR 1943 PC 98 (100, 101): 70 
Ind App 83. 

(4) Rules 11 to 14 do not require that 
an encumbrance certificate should be filed 
along with the execution application in 
order to make it one in accordance with 
law. AIR 1954 Mad 74 (76) •* AIR 1966 
Madh Pra 350 (352): 1966 Jab LJ 335. 

ORDER 21, RULE 15 — SYNOPSIS 

1. Scope. 

2. “Where a decree has been passed 

Jointly.” 

8. “Any one or more of such persons may 

.apply for the execution of 

the whole decree.” . 

4. Application by one of several decree- 

holders for execution In respect of 
his share of the decree. 

5. Payment by Judgment-debtor out of 

Court to one' of several decree- 
holders. 

6. Defective application under the rule. 

If can be amended. 

7. Appeal. 

1. Scope.— (1) Where a decree Is pass¬ 

ed jointly in favour of several persons, one 
of the decree-holders alone cannot apply 
for execution of his share only of the de- 
cree, leaving the other decree-holders to 
take out execution for their shares. 1950 
Ker L Tim 642 (643) (DB) ** AIR 1919 
Pat 286 (287, 288): 4 Pat L Jour 675 (DB) 
** AIR 1926 Oudh 605 (605): 2 Luck 259 
(DB). 

(2) This rule is based on the principle 
that the judgment-debtor should not be 
harassed by a number of applications for 


execution. AIR 1955 Raj 197 (199): ILR 
(1955) 5 Raj 857 (DB). 

(3) In order to prevent the interest of 
the other decree-holders from being jeo¬ 
pardised the Court is given power to make 
such order as is necessary to safeguard 
such interests. AIR 1945 Bom 380 (381): 
ILR (1945) Bom 463 (DB) ** AIR 1940 
Sind 230 (232): ILR (1940) Kar 461 (DB) 
** (1905) 1 Nag LR 24 (30) ** AIR 1918 
Cal 153 (154) (DB). 

(4) This rule does not prohibit a judg¬ 
ment-debtor from paying off the share of 
one of the decree-holders where they are 
shown or proved to have separate interests. 
AIR 1954 All 739 (741). 

[But see AIR 1953 Bom 137 (139): ILR 
(1953) Bom 356 (DB).J 

(5) A case falling within the scope of 
Order 21, R. 16 must be outside the pur¬ 
view of Section 66 of Civil P. C. AIR 1960 
Pat 56 (57): 1959 BLJR 688. 

(6) .Provisions of Order 21, Rule 16, do 
not apply where, by terms of the joint de¬ 
cree, execution has been made dependent 
on all decree-holders joining in the ap¬ 
plication. 1967 MPLJ 740: 1968 Jab LJ 
272 (DB). 

(7) Adjustment of joint decree by one 
of several decree-holders (executors) — 
Adjustment binding on other executors. 
(1966) 2 Andh WR 276 (278). 

(8) Order 21, Rule 15 contemplates exe¬ 
cution by joint decree-holders against per¬ 
sons liable under the decree — Execution 
of a decree for Joint possession by one of 
the joint decree-holders against the other 
is an impossible notion. AIR 1960 Cal 718 
(721) (DB): 1959 Cal LJ 237. 

2. “Where a decree has been passed 
Jointly.”— (1) A decree specifying shares 

of several decree-holders is not- a joint 
decree, even though the amount is made 
payable as an entire sum. AIR 1953 B°m 
137 (139): ILR (1953) Bom 356 (DB) 
(1892) 2 Mad L Jour 14 (15). 
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Order 21, Role 16 — Note 2 (contd.) 

[But see AIR 1932 Pat 261 (265): 11 Pat 
445 (DB) ** AIR 1969 Pat 162 (165) •• 

AIR 1928 Sind 37 (38) (DB)J 

(2) Where a suit is filed in the name of 
a firm, the decree passed in the suit in 
favour of the firm must be held to be a 
decree passed jointly in favour of all the 
partners. AIR 1932 Lah 596 (597): 13 Lah 
546 (DB) •• AIR 1934 Mad 330 (331): 57 
Mad 696 (DB). 

(3) This rule applies only where a decree 
has been passed jointly in favour of more 
persons than one. AIR 1934 Pat 627 (628) 
(DB) ** 1967 MPLJ 740: 1968 Jab LJ 272 
(DB). 

[See however AIR 1929 Pat 232 (232, 

233) (DB) •• (’31) AIR 1931 Lah 5 (6).] 

(4) Where a portion of a decree is trans¬ 

ferred to another either by assignment 
in writing or by operation of law, the 
transferee is in the position of a joint 
decree-holder and the Court ha9 got the 
inherent power to grant him relief in exe¬ 
cution by applying general principles of 
law analogous to this rule. AIR 1954 Bom 
273 (274): ILR (1954) Bom 873 (DB) ** 
AIR 1945 Bom 380 (381, 382): ILR (1945) 
Bom 463 (DB) ** AIR 1921 Mad 599 (601, 

605): 44 Mad 919 (FB). 


(5) Where a decree has been passed 
awarding separate amounts to several per¬ 
sons, they can all make a single applica¬ 
tion for execution. AIR 1952 Trav-Co 575 
(676): ILR (1953) Trav-Co 249 (DB) •• 
AIR 1935 All 402 (403). 

(6) Composite decree under which seve¬ 
ral plaintiffs acquiring right in respect of 
different^ subject-matters — But in respect 
of certain amount one of plaintiff’s only 
entitled to receive payment —- That plain¬ 
tiff only held was entitled to execute the 
decree in regard to that sum. AIR 1950 
FC 8 (12): 1949 FCR 501. 

(7) If a decree-holder dies leaving a 
number of heirs they will evidently become 

(676) decree - holders - AIR 1956 All 576 


(8) Joint decree in favour of several 
decree-holders — Death of one of joint 
decree-holders — Substitution of heirs of 
deceased decree-holder — Succession certi¬ 
ficate not necessary. AIR 1967 Assam 27 
(28): ILR (1966) 18 Assam 482. 

(9) Decree passed jointly — Application 
for substitution of heirs of one of deceased 
decree-holders and for proceeding with 
execution Procedure followed is correct 
and no exception can be taken to it. AIR 
1967 Assam 27 (28): ILR (1966) 18 Assam 

(10) Decree for joint possession — Exe¬ 
cution by one of joint decree-holders 
against another cannot proceed. AIR 1905 
Punj 166 (168): 67 Pun LR 60. (Order 21. 
Rule 16, No. 2) quoted with approval.) 

(11) Apportionment of subject-matter of 
decree — Decree is still joint — Individual 
decree-holder cannot execute in respect of 


shares allotted to others. AIR 1960 Madh 
Pra 66 (67, 68): 1960 MPLJ 278. 

(12) Decree in favour of numbers of 
persons — No dispute as regards respective 
shares — Shares apparent on face of de¬ 
cree — Decree not joint decree — One of 
the decree-holders can take and execution 
in respect of his share. (1959) 25 Cut LT 
303. 


(13) Decree containing directions to 
plaintiffs to pay to each of nine defendants 
the costs incurred by him is not a joint 
decree. 1967 MPLJ 740: 1968 Jab LJ 272 
(DB). 

3. “Any one or more of such persons 

may.apply for the execution 

of the whole decree.”— (1) This rule per¬ 
mits one or more of several joint decree- 
holders to apply for execution of the whole 
decree. AIR 1955 Raj 197 (199): ILR 

(1955) 5 Raj 857 (DB) ** AIR 1942 Bom 
29 (31): ILR (1942) Bom 1 ** AIR 1941 
Oudh 474 (475): 17 Luck 78 ** AIR 1964 
All 548 (552): 1963 All LJ 969 (DB). 

(2) The rule does not confer an un¬ 
conditional right on one of the decree- 
holders to execute the decree. The matter 
is within the discretion of the Court. AIR 
1955 Raj 197 (199): ILR (1955) 5 Raj 857 
(DB) ** AIR 1954 All 739 (741) ** (1880) 
7 Cal L Rep 537 (538) (DB). 


(3) In a case where some of the decree- 
holders have already been paid off, the 
Court in its discretion will refuse to allow 
the remaining decree-holders to exe¬ 
cute the whole decree. AIR 1954 All 739 
(741). 

[But see AIR 1953 Bom 137 (140): ILR 
(1953) Bom 356 (DB).] 

(4) The Court may allow other decree- 
holders to intervene in a pending exe¬ 
cution, if it is not being properly conduct¬ 
ed. AIR 1921 Mad 599 (601): 44 Mad 919 
(FB). 

(5) It is the discretion of the Court 
whether or not notice should be given to 
the other decree-holders or to the judg¬ 
ment-debtor before making an order for 
execution under this rule. (1906) 33 Cal 
306 (310) (DB) •• AIR 1933 Lah 655 (656) j 
14 Lah 212 •• AIR 1926 Cal 811 (812) (DB) 
** AIR 1964 Orissa 83 (85). 

(6) Where one decree-holder applies for 
execution and the others do not object 
it is not for the judgment-debtor to say 
that sufficient steps have not been taken 
to safeguard the interests of the other de¬ 
cree-holders. AIR 1941 Pat 499 (501) ** 
AIR 1931 Lah 600 (601) (DB) ** AIR 1926 
Mad 1198 (1199) ** (1965) 2 Mys LJ 103 
(DB). 

(7) When one of several joint decree- 
holders executes a decree, he executes the 
decree prima facie for the benefit off all. 
AIR 1928 Mad 800 (801) (DB ** AIR 

*935 iw 84 * 486 > : 17 La ^ (DB) *« 
AIB I960 Mys 249 (250): 38 Mys LJ 347. 

(8) Where one decree-holder executes a 
jomt decree and realises the am ount due 
under it, the realization is made on be- 
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R. 16. Application for execution by transferee of decree.— Where a decree 
or, if a decree has been passed jointly in favour of two or more persons, the 
interest of any decree-holder in the decree is transferred by assignment in writing 
or by operation of law, the transferee may apply for execution of the decree to 
the Court which passed it; and the decree may be executed in the same manner 
and subject to the same conditions as if the application were made by such decree- 
holder : 

Provided that, where the decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given to the trans- 


Order 21, Role 16 — Note 5 (contd.) 

(741) *• AIR 1953 Bhopal 16 (17) ** AIR 
1953 Hyd 63 (64): ILR (1952) Hyd 1007. 

(4) A payment to one of the several joint 
decree-holders out of Court does not 
amount to a pro tanto satisfaction even in 
respect of his shares in the decree and 
the remaining decree-holders can execute 
the whole decree. AIR 1953 Bom 137 
(140): ILR (1953) Bom 356 (DB). 

(5) Where the joint decree-holders are 
partners or members of a Hindu coparce¬ 
nary, a payment to one of them or a cer¬ 
tificate by him under Order 21, R. 2 
cannot be treated as satisfaction of the de¬ 
cree even in part. AIR 1943 Pat 10 (12): 
21 Pat 322 (DB). 

(6) The fact that the decree-holder re¬ 
ceiving payment is a partner or is the 
managing member of the joint family is not 
enough to clothe him with authority to 
act as the agent of the other decree-holders 
in receiving such payment. AIR 1945 Nag 
95 (97): ILR (1945) Nag 242 (DB). 

(7) A karta of a joint Hindu family has 

legal authority to act on behalf of the fami¬ 
ly and a payment to, or a certifi¬ 
cate by, him will bind the other decree- 
holders. AIR 1958 Raj 311 (316): ILR 

(1958) 8 Raj 666 ** (1913) 35 All 380 (384) 
(DB).** AIR 1927 Pat 329 (330) (DB) 

** AIR 1954 Madh B 140 (142): ILR (1954) 
Madh B 398. 

(8) One partner is the agent of the 
others and where a decree is obtained in 
the name of a firm, one of the partners 
can receive the entire money due under 
the decree and* certify the payment. AIR 
1927 Lah 385 (387) ** AIR 1926 Sind 167 
(169). 

(9) Where a decree i9 passed in favour 
of a firm, a payment made to one partner 
decree-holder binds the other partners de¬ 
cree-holders in the absence of proof of 
special circumstances by the latter as to 
why such payment should not bind them. 
AIR 1949 Mad 790 (797): ILR (1950) Mad 
285 (FB). (AIR 1917 Mad 988 and AIR 
1934 Mad 330: 57 Mad 696, Overruled.) ** 
Madh BLJ 1954 HCR 666 (669) (DB). 

[But see AIR 1942 Pesh 58 (59).] 

(10) If, after the decree the status of the 
family is broken, then payment made to 
any one will bind his share only and to 
that extent it would be competent for him 
to give a discharge, enter satisfaction or to 
certify. AIR 1954 Madh B 140 (142): ILR 
(1954) Madh B 398. 

IVoL 3.] 3 A. M. 35 


(11) Although a payment to one of two 
(joint decree-holders of the whole decree 
amount does not, even when certified, ab¬ 
solve the judgment-debtor from liability to 
the other decree-holder, such decree-holder 
is not bound to proceed against the judg¬ 
ment-debtor in execution, but may sue to 
recover his share from the other decree- 
holder. (1906) 29 Mad 183 (183) (DB) ** 
AIR 1928 Mad 800 (803) (DB). 

(12) When some of the decree-holders 
holding separate shares in the house pro¬ 
perty subject to lease have adjusted their 
claims with the judgment-debtor, one of 
the remaining decree-holders is not entill 
ed to execute the whole decree nor does 
the decree become entirely inexecutable. 
AIR 1964 Pat 363 (365, 366): ILR 44 Pat 
651. 

6. Defective application under the rule, 

if can be amended.— (1) Where an ap¬ 

plication for execution by one of the seve¬ 
ral joint decree-holders is found to be de¬ 
fective in some particulars the Court 
can order amendment of the application so 
as to bring it in conformity with the provi¬ 
sions of this rule. AIR 1930 Ali 188 (191) 
(DB) ** AIR 1939 Mad 278 (280): ILR 
(1939) Mad 338 (DB). 

[But see AIR 1919 Pat 286 (288): 4 Pat 
L Jour 575 (DB) ** AIR 1945 Pat 459 
(459): 24 Pat 485 (DB).] 

(2) Defect can be made good by other 
decree-holders coming into execution case 
and giving their assent to the proceed : ng. 
AIR 1949 Orissa 73 (77): ILR (1949) 1 

Cut 269 (DB). 

7. Appeal.— (1) An order allowing or 

refusing execution in favour of one of the 
decree-holders when an objection is raised 
by the judgment-debtor is one falling under 
Section 47 and, therefore, appealable as 
a decree. (1894) 17 Mad 394 (394) (DB). 

[But see AIR 1958 Pat 228 (229, 230).] 

(2) No appeal will lie against an order 
refusing to allow execution in favour of 
one joint decree-holder on the objection of 
another joint decree-holder. (1899) 23 Bom 
623 (625) (DB) ** AIR 1924 Mad 518 

(619). 

ORDER 21, RULE 16 — SYNOPSIS 

1. WHERE A DECREE HAS BEEN 

TRANSFERRED. 

2. Transfer by assignment In writ¬ 

ing. 

3. Transfer by operation of law. 

4. Benamtdar. 
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feror and the ]ud 
Court has heard 


•JIf 


m . e . or ’ the decree shall not be executed until the 
objections (if any) to its execution: 

Provided also that, where a decree for die payment of money against two or 

more persons has been transferred to one of them, it shall not be executed against 
the others. 

% 

[1882 and 187Z, S. 232; 1859, S. 208. See S. 49.] 

HIGH COUBT AMENDMENTS 

Assam and Nagaland 

Same as that of Calcutta — See Act 21 of 1902, Ss. 13 and 15 [w. e. t 1-12-1963]. 
Bombay: Dadra and Nagar Havelia 

For Rule 10 substitute the following 

10. Application for execution by transferee of decree.—Where a decree or, if a 
decree has been passed jointly in favour of two or more persons, the interest of any 
decree-holder in the decree, is transferred by assignment in writing or by operation of 
law, the transferee may apply for execution of the decree to the Court which passed it, 
or to the Court to which it has been sent for execution, and the decree may be executed 

m the same manner and subject to the-same conditions as if the application were made 
by such decree-holder: 


Order 21, Rule 10 — Synopsis (eontd.) 

5. Part transfer of a decree. 

0. TRANSFER, WHEN TAKES E 

7. RIGHTS OF THE TRANSFEREE. 

8. APPLICATION FOR EXECUTION 

MUST BE MADE TO THE COURT 
WHICH PASSED THE DECREE. 

0. NOTICE TO TRANSFEROR AND 
JUDGMENT-DEBTOR. 

10. Objections to be heard. 

11. TRANSFER OF DECREE FOR PAY¬ 
MENT OF MONEY AGAINST TWO 
OR MORE PERSONS TO ONE OF 
THEM. 

12. “Decree for the payment of 
money.** 

13. APPLICATION FOR SUBSTITUTION 
BY TRANSFEREE. 

14. APPEAL. 

15. SUIT BY ASSIGNEE FOR REFUND 
OF PRICE. 

10. LIMITATION. 

1. Where a decree has been transferr¬ 
ed.— (1) A decree obtained in the name 

of the karta of a joint Hindu family cannot 
be executed by any other member in the 
absence of an assignment in writing or de¬ 
volution. (1954) ILR (1954) Mad 1247 
(1259) (DB). 

(2) Decree obtained for and on behalf 
of joint family allotted in writing to one 
of its members, as asset of family, by 
final decree in partition suit empowering 
him to realise fruits of decree Held, 

there was not only an assignment in writ¬ 
ing but also a transfer of interest of decree- 
holder by operation of law and hence al¬ 
lottee would be entitled to execute that 
decree — It cannot also be said that the 
decree has merged in partition decree. AIR 
1900 Mys 115 (117, 118): (1905) 3 Law 
Rep 202. 


(3) The rule is intended primarily for 

those cases where the applicant for execu¬ 
tion does not appear as decree-holder in 
the decree and he applies for execution on 
the basis of a transfer of the decree. AIR 
1938 Pat 462 (464): 17 Pat 206 (DB) •• 
AIR 1968 Andh Pra 94 (97): (1967) 1 Andh 
WR 171 (DB). . - 

(4) The transferee of the diecree gets all 
the rights of the decree-holder to execute 
the decree. ILR (1963) 2 Ker 80 (82). 

(6) The rule does not apply to a case 
where the application for execution is made 
jointly by both the transferor and trans¬ 
feree. AIR 1945 Cal 387 (394): ILR (1946) 

1 Cal 45 (DB). , 

(6) A transfer in writing of a property 
which is the subject-matter of a suit with¬ 
out in terms transferring the decree passed 
or to be passed in the suit in relation to 
that property does not entitle the trans¬ 
feree to apply for execution of the decree 
as transferee of the decree by assignment 
in writing under this rule? AIR 1955 SC 
370 (383): 1955 SCR 1309 ♦* AIR 1960 J 
and K 65 (60) (DB). 

o [See AIR 1969 Mad 271 (272, 273): (1968/ 

2 Mad LJ 610. (Legatee of deceased 
decree-holder taking out execution —* 
Genuineness of will can be determined 
m execution proceedings itself — Sec 
«on 146 applied and not Order 21, R. 16. 
ILR (1964) 2 Mad 363, Dissented from.)! 

(7) Transferee of subject-matter of 
decree can continue execution petition filed 
by transferor decree-holder — Or he can 
file fresh petition on ground that he is a 
transferee under Section 146. AIR 1967 
Punj 268 (270). 

(8) Person claiming benefit of decree by 
assignment of property after decree la 
passed can avail himself of provisions of 
Section 140. AIR 1968 Mad 190 (19SJ* 
(1967) 2 Mad LJ 281. 
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Provided that, where the decree or such interest as aforesaid, has been transferred 
by assignment, notice of such application shall be given to the transferor and the judg¬ 
ment-debtor, and the decree shall not be executed until the Court has heard their objec¬ 
tions (if any) to its execution : 

Provided further that where the transferee Court holds the assignment proved, it 
shall forthwith communicate its decision in that behalf to die Court which passed the 
decree, and the latter Court shall make an entry in the Register of Suits indicating that 
the assignment has been held to be proved : 

Provided also that, where the decree for the payment of money against two or more 
persons has been transferred to one of them, it shall not be executed, against the others. 

Expla natio n.—In an application under this rule, any payment of money made under 
a decree, or any adjustment in whole or in part of the decree arrived at to die satisfac¬ 
tion of the decree-holder, which payment or adjustment has not been certified or record¬ 
ed by the Court under Rule 2 of this Order, shall not be recognised by the Court enter¬ 
taining the application. [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 8 [1-7-1965]. 

Calcutta : Andaman and Nicobar Islands 

In the first proviso cancel the words “and the decree shall not be executed until the 
Court has heard their objections (if any) to its execution” and substitute therefor the 
following words : 

“and until the Court has heard their objections (if any) the decree shall not 
be executed provided that if, with the application for execution, an affidavit by 
the transferor admitting the transfer or an instrument of transfer duly registered 
be filed, the Court may proceed with the execution of the decree pending the 
hearing of such objections'*. 


Order 21, Rule 16 — Note 1 (eonld.) 

(9) Decree for redemption -— Transferee 

of equity of redemption pending suit can 

apply for execution under Section 146. 

AIR 1959 Ker 180 (182): 1958 Ker LT 787 
(OB). 

(10) A person who obtains a transfer, 
pending suit, of the property forming the 
subject-matter of the suit is not entitled 
to execute the decree subsequently passed 
unless his name has been substituted in 
Place of his vendor under Order 22, R. 10. 
out in such a case, the transferee can 
apply under Section 146. AIR 1955 SC 376 

1955 sc® 1369 ** air 1024 cai 66 1 

(665): 51 Cal 703 (DB) « AIR 1965 Andh 

a?® 8 A < 82 » 83): (1964) 2 Andh WR 81 M 
AIR 1964 Pat 311 (314). 

(11) The provisions of- this rule on a 
8 h C * . construc tion thereof contemplate the 
actual transfer of the decree by on assign¬ 
ment in writing executed after the decree 
is passed. AIR 1955 SC 376 (389, 403): 
1965 SCR 1369. 

(12) Transfer of subject-matter of decree 
alter the decree came into existence — 

can execute*, the decree. AIR 
1968 Cal 242 (243, 244) (DB). 

(13) Name of decree-holder company 
changed but identity not changed — No 
transfer of interest of decree-holder was 

AIR l 966 Cal 585 (586, 587) 

(14) An assignment of the decree of the 
trial Court carries with it the right to 
execute the decree passed in appeal. AIR 

Pat 270 < 27 D •• AIR 1918 Mad 279 
(280) (DB). 


(15) Power of attorney in favour of 
Bank to execute decree and credit amount 
to decree-holder who was indebted to Bank 
— Held Bank was equitable assignee 
and could execute decree in view of Sec¬ 
tion 146. AIR 1969 SC 73 (76, 77): (1968) 
2 SCJ 851. 

(16) Rule does not govern recognition of 
assignment of preliminary decrees. AIR 
1961 Andh Pra 322 (323): (1961) 1 Andh 
WR 254 (DB). 

(17) The word “decree-holder** in O. 21, 
Rule 16 means the actual decree-holder on 
the date of the assignment, and not a 
person, who may, after the so-called 
assignment get a decree in his favour. 
(1964) 2 Mad LJ 563- (565): 77 Mad LW 
249 (DB). 

(18) Award by Court on reference — 
Award is decree and is executable — 
Decree assigned to third person — Applica¬ 
tion by latter to Court for payment of 
decretal amount —- Application not strictly 
governed by Order 21, Rule 16. AIR 1963 
Pat 30 (34): 1962 BLJR 813 (DB). 

2. Transfer by assignment In writing.— 

(1) An assignee of a decree under an oral 
transfer has no locus standi to apply for 
execution under this rule. AIR 1952 Madh 
B 9 (11) AIR 1924 Cal 661 (662): 51 
Cal 703 ** 1960 Ker LT 1077: 1960 Ker LJ 
1372 (1373). 

(2) In order to enable a transferee to 
apply, the transfer must be effected by 
an instrument in writing. AIR 1916 PC 
147 (147): 43 Cal 990: 43 Ind App 108 ** 
AIR 1953 Cal 666 (667) (DB). 

(3) A mere contract for sale of a decree 
without an assignment in writing in favour 
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Delhi and Himachal Pradesh 5 - 

Same as that of Punjab—See Act 20 of I960, Ss. 7 And IT - [31-10-1960 and 1-5- 
1907]. ' 

Madhya Pradesh '** / * . \ ’ - -'" 

After the words, "which passed it” insert the words "or to any Court to which it 
has been sent for execution” [10-9-1960], 

t'l_: U 

Onssa iv-arr:-; sclt 

Same as that of Patna. , r '} “ r 

Patna ~ -• 4 - 

(a) Add the words “or to the Court to which the decree has been sent for execution, 
as the case may be” after the words "to die Court which passed it;* 

(b) Delete die words "and the Judgment-debtor” from the first proviso and in the 
said proviso after the word “transferor”, insert the words “unless an affidavit of the 
transferor admitting the transfer is filed with the application,” and substitute the word 
“his” for die word "their” and the word "objection” for the word "objections”. 

Punjab, Haryana and Chandi g a rh 

In the first proviso the words "and the judgment-debtor” which were deleted are 
reinstated and the word "their” is substituted for the word “his”. Thus the first Proviso 
as now stands is the same as that in the Central Code [24-1-1940]; Act 31 of 1900, 
Ss. 29 and 32 [1-11-1960], 


Order 21, Rule 16 — Note 2 (eontd.) 
of the purchaser Is not enough. AIR 1916 
PC 147 (148); 43 Cal 990; 43 Ind App 

108 *• AIR 1925 Bom 472 (472) (DB). 

(4) A release of his rights by a decree- 
holder In favour of another does not 
operate as an assignment. AIR 1927 Pal 
170 (171) (DB). 

[But see AIR 1933 All 188 (189) (DB)J 

(5) An assignment of a decree for sale 

of immovable property does not require ta 
be registered. (1913) 35 All 624 (626) 

(DB) ** (1896) 23 Cal 450 (453, 464) (DB) 
** AIR 1928 Lah 70 (71). 

[But see (1964) ILR (1954) Madh B 149 
(152, 153) ** AIR 1940 Mad 610 (611).3 . 

(6) The rule does not require any parli« 

cular form of writing. AIR 1947 Pat 233 
(234) ** AIR 1936 Mad 543 (545) (DB) ** 
AIR 1939 Bom 221 (225) a ILR (1939) Bom 
271 (DB) AIR 1960 Pat 179 (180)a 

1959 BJLJR 653 (DB) *• 1969 Ker LT 1231 
(1231, 1232): 1959 Ker LJ 1463. ‘ (Only 
notice to the parties concerned necessary.) 

(7) A decree declaring that a certain 
person Is entitled to the money due under 
another decree does not make such person 
an assignee of the decree. AIR 1056 SO 
376 (393): 1955 SCR 1359 ** AIR 1944 Sind 
230 (232): ILR (1944) Kar 231. 

3. Transfer by operation of law.— (1) 

Ordinarily transferees by operation of law 
would include the following persons. In 
the case of a deceased decree-holder, his 
legal representatives; in the case of an 
insolvent debtor, the Official Assignee or 
Official Receiver; the purchaser of a decree 
at a court-sale. AIR 1944 Mad 363 (364) ** 
(1912) 13 Ind Cas 324 (326) (DB) AIR 
1959 Mys 41 (42, 43): 36 Mys LJ 411 (DB). 

(2) The expression ‘by operation of law* 
in Order 21, Rule 16 covers devolution of 
the decree by inheritance and the provi» 
aions of this rule apply to application by 


legal representatives. AIR 1959 Madh Pra 
403 (404): 1959 MPLJ 733. (Overruled on 
another point in AIR 1963 Madh Pra 176.) 

(3) Receiver appointed by foreign Court 
h— r Reciprocal arrangement for execution 
of decrees passed in each of the area in 
the other — Receiver can apply for execu¬ 
tion of decree. AIR *1967 Ker 118 (120). 
1966 Ker LT 960. 

(4) Transfers *by operation of law* are 
not intended by it to be confined to the 
three cases of death, • devolution or succes¬ 
sion. < AIR 1955 SC 376 (391, 392, S93)r 
1955 SCR 1869. (AIR 1930 Rang 308, Not 
approved.) 

[See AIR 1959 Mad 209 (212): (1958) 2 

Mad LJ 429. (Creditor appointed receiver 
to realise debtor's debts — Death of 
receiver — Rights cannot be exercised by 
his legal representative without any order 
by Court.)! 

(5) The words ‘operation of law* cannot 
apply to a case where a person has become 
the owner of a decree by some transaction 
Inter vivos. AIR 1952 Madh B 9 (11) 
AIR 1936 Mad 543 (544) (DB). (The view 
taken in this case that auction sale in 
partnership action is Hnter vivos* has not 
been approved by the Supreme Court in 
AIR 1955 SC 376: 1955 SCR 1869.) 

(6) If a decree obtained by a member of 

a joint Hindu family is allotted to another 
member at 'll family partition, the latter 
Is not a transferee by operation of 
and, therefore, must get an assignment in 
Writing from the decree-holder to enable 
him to apply under this rule. AIR t95>2 
Madh B 9 (11) •• (1912) 16 Ind Cas 807 
(807) (DB), (Mad). , * j* 

(7) A person , does not become ® 
transferee by operation • of law fromi ® 
decree-holder by merely obtaining anothei 
decree against him. AIR 1920 Pat 320 
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Order 21, Role 1© — Note 3 (contd.) 

(320): 5 Pat 511 (DB) ** AIR 1934 Mad 
471 (472) 

(8) A person in whose favour -a decree 
has been passed declaring his title to a 
certain decree previously passed is not a 
transferee of the decree by operation^or 
law. AIR 1955 SC 376 (393): 1965 SCR 
1369 ** AIR 1939 Bom 221 (22o): ILK 

(1939) Bom 271 (DB). 

[See however AIR 1948 Pat 323 (326); 

26 Pat 408 (DB).] 

(9) Where after an Indian Court has 
passed a decree for sale dn foot of a mort¬ 
gage of immovable property the decree- 
holder is declared an insolvent by a 
foreign Court, a receiver of the insolvent s 
estate appointed by the foreign Court can¬ 
not, in the absence of an assignment by 
the decree-holder, apply for the execution 
of the decree. AIR 1941 Bom 381 (381, 
382): ILR (1941) Bom 635 (DB). 

(10) When an application is made by a 
transferee by assignment or by operation 
of law, the rule as such does not require 
that there should be a prayer for recogni¬ 
tion of the transfer. AIR 1957 Andh Pra 
66 (68, 69) (FB). 

(11) Substitution of legal representatives 
of deceased decree-holder in pending execu¬ 
tion case — Order 21, Rule 16, 

AIR 1965 Pat 85 (86) (DB) ** ILR (I960) 
10 Raj 1472. 

(12) Application for continuing pending 
application for execution of decree present¬ 
ed by deceased decree-holder — Production 
of succession certificate necessary. AtK 
1968 Raj 273 (275): 1968 Raj LW 519 (DB). 

(13) Under Section 44-A (6) of the Bank¬ 
ing Companies - Act (1949), once the 
Reserve Bank sanctions a scheme of amal¬ 
gamation, the transfer takes place by 
operation of law within Order 21, Rule 10, 
Civil P. C. and no vesting order is required 
to be made by Reserve Bank. AIR 19oy 
Bom 84 (87): (1968) 70 Bom LR 373. 


1942 Mad 688 (690): ILR (1943) Mad 164 
(FB) ** AIR 1927 Mad 903 (905, 907): 51 

Mad 219 (DB). , _ A . _ 

(3) Where the decree itself is obtained 

by a benamidar, the benamidar has the 
right to execute the decree. AIR 1931 
Oudh 69 (69) (DB). - 

[But see (1914) 25 Ind Cas 555 (566) 

(DB) (Cal).] 

t4) Transfer whether benami for defen¬ 
dant has to be decided by Court — On 
facts held that order of remand passed by 
High Court did not operate as res judicata 
in subsequent proceedings. AIR 1965 Andb 
Pra 339 (341) (DB). 

(5) Hindu son taking assignment of 
decree against father — Assignment taken 
to safeguard his own interest — Son is not 
benamidar. AIR 1960 Ker 108 (110): 1959 
Ker LT 1120 (DB). 

6. Part transfer of a decree.— (1) There 
is nothing in this rule or elsewhere which 
prohibits the transferee of a portion of the 
decree from applying under this rule. 
(1890) 17 Cal 341 (343) (DB) ** AIR 1926 
All 346 (348): 48 All 432 (DB) ** AIR 1928 
Lah 70 (71) ** AIR 1921 Mad 599 (601): 
44 Mad 919 (FB). 

[But see AIR 1920 Lah 324 (325) (DB) 
*• AIR 1922 All 101 (102).] 

(2) The transferee of a portion of a 
decree is in the position of a joint decree- 
holder and can execute the decree only 
subject to general provisions of law analog¬ 
ous to Rule 15. AIR 1921 Mad 599 (601): 
44 Mad 919 (FB) ** AIR 1957 Trav-Co 147 
(149, 150): ILR (1956) Trav-Co 1266 (DB) 
♦* AIR 1954 Bom 273 (274, 276): ILR 
(1954) Bom 873 (DB). 

(3) A transferee of a part of a decree 
is not entitled to execute his part of the 
decree, nor even the whole decree, since 
he cannot be regarded as a joint decree- 
holder. AIR 1934 Bom 59 (62): 58 Bom 
226 ** AIR 1951 Punj 324 (327): ILR 

(1950) Punj 170 (DB). 


4. Benamidar.— (1) The “transferee” 
referred to in this rule is the transferee 
named as such in the transfer. The real 
owner is not entitled to apply, and the 
benamidar is entitled to apply. AIR 19*5 
Mad 701 (702): 48 Mad 553 (DB1 ** AIR 
1935 Mad 140 (141) (DB) ** AIR 1944 Pat 
307 (307): 23 Pat 410 (DB). 

[But see AIR 1939 Mad 210 (214): ILR 
(1939) Mad 1004 (DB) ** (1889) 16 Cal 
355 (363) (DB). (Note. — This case m 
overruled on a different point in 24 Cal 
62 (FB).) ** (1883) 9 Cal 633 (634) (DB)** 
(1879) 5 Cal L Rep 253 (256) (DB).] 

^ (2) Where the transferee of a decree 
dies and thereupon his heirs and a person 
alleging that the transferee was only a 
benamidar for him apply separately to 
execute the decree, the Court has got 
power under Section 47, sub-se£tion (3) to 
enquire who is the representative of the 
deceased and the question of benami can 
be gone into in execution proceedings. AIR 


6. Transfer, when takes effect.— (1) The 
transfer of a decree made by an instru 
ment in writing takes effect from the date 
of such instrument, irrespective of its re¬ 
cognition by the' Court on an application 
made to it under this rule. (1894) 16 All 
483 (492) (DB) ** (1899) 26 Cal 250 (253) 
(DB) ** (1909) 33 Mad 62 (64) (DB). 

[But see (1880) 5 Cal 869 (870, 871).] 

7. Right of the transferee.— (l) Where 

a transfer is recognized by the Court on 
an application under this rule, the trans¬ 
feree is entitled to execute the decree as 
if the application were made by the origi¬ 
nal decree-holder. AIR 1955 Bom 77 (78): 
ILR (1954) Bom 1004 (DB) ** AIR 1934 
All 209 (211): 56 All 694 (DB). 

(2) The completion of a transfer of 
decree does not depend upon any recogni¬ 
tion of the Court. However, the assign¬ 
ment itself cannot invest the assignee with 
a right to proceed to impugn the attach¬ 
ment of the said decree by another decree- 
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holder. The first 'essential requisite for 
the assignee to proceed with execution is 
to put in a petition under Order 21, 
Hole 16, since the permission to execute 
the decree will be given only after dispos¬ 
ing of the objections of the transferor con¬ 
templated by that rule. AIR 1964 Andb 
Pi a 1 (3): (1963) 2 Andh WR 205 (FB). 
(H-R 33 Mad 62; ILR 20 Mad 157, Over¬ 
ruled.) ** AIR 1969 Bom 84 (87): 70 Bom 
LB 373. (Formal order or at least recogni¬ 
tion by Court' that applicant is transferee 
of decree is necessary.) 

(3) Transferee's ^iame does not appear 
in decree — Originfel decree-holder entitled 
to execute the decree — Executing Court 
cannot go behind decree. AIR 1968 Andh 
Pra 94 (96, 97): (1967) 1 Andh WR 171 
(DB) ** AIR 1960 Andh Pra 305 (309). 

(4) The absence of consideration for the 
assignment of a decree is immaterial and 
will not deprive the assignee of his rights 
to execute the decree, provided the assign¬ 
ment is not a sham transaction. AIR 1954 
Nag 234 (235): ILR (1954) Nag 447 (DB) 
** AIR 1928 Mad 458 (459) (DB). 

(5) Where the transferee of a decree 
does not apply under this rule for execu¬ 
tion, the executing Court is bound to allow 
execution at the instance of the transferor, 
even alter the date of the transfer, till the 
transler is recognized by the Court. AIR 
1945 Oudh 225 (227): 20 Luck 414 (DB) 
** AIR 1935 Nag 230 (233. 2341: 31 Nag LR 
(Supp) 111 (DB). 

(6) Rule 16 is for the benefit rf 
translcree — Judgment-debtor cannot 
object to the execution of decree by origi¬ 
nal decree-holder. AIR 1968 Andh Pra 94 
(96, 97»: (1907) 1 Andh WR 171 (DB). 

(7) Assignee of decree not applying for 
recognition of assignment — He cannot 
quest ion subsequent attachment and sale 
of decree by another person in execution 
of bis decree against original decree-holder. 
AIR 1962 Andh Pra 497 (499): (1962> 2 
Andh WR 65 (DB). (ILR 33 Mad 62; AIR 
1928 Rang 25; AIR 1928 Sind 71 and AIR 
1941 Mad 795, Dissented from.) 

(8) Where a decree lias been assigned 
to two or more-persons jointly, any one of 
them may apply for execution under this 
rule read with Order 21. Rule 15. AIR 
1946 Bom 27 (30)- ILR <1946i Bom 234 
(DB). 

(9) Transferee of ex parte decree for 

mesne profits — Application by J. D. lor 
selling aside ex parte decree allowed with¬ 
out impleading transferee decree-holder _ 

Would not preclude transferee decree 
holdci to maintain application for deter 
mination of mesne profits. AIR 1964 Andh 
Pra 28 (31): (1963) 2 Andh WR 179. 

(10) Assignment of decree Subsequent 

attachment under Order 21. Rule 53 (1) 

(b) ol decree assigned — Remedy open to 
assignee is on e under Order 21, Rule 16 
and not one under Order 21. Rule 58. AIR 


1964 Andh Pra 1 (3,-4, 5, 6): (1963) 2 Andb 

WR 205 (FB).' P ** 5 *i tfc* i : : RH- 

(11) Assignment of decree after startiiig 
of execution proceedings J- Assignee need 
not make a fresh application. (1963) 2 
Mys LJ 400. 

(12) The assignee of the attached decree 
°nly obtains the right, title and interest of 
the assignor subject to such limitations and 
restrictions as the assignor. himself was 
subject to by reason of the attachment of 
the decree in his favour. AIR 1964 M&dh 
Pra 221, (223, 22*): 1963 Jab LJ 710. 

8. Application for execution must be 
made to the Coart which passed the decree. 

(1) An application by the transferee of 
a decree under this rule can be entertain¬ 
ed only by the Court which passed the 
decree, and not to the Court to which the 
decree has been transferred. (1949) ILR 
(1949) 2 Cal 424 (427) (DB) ** AIR 1946 
Bom 27 (30): ILR (1946) Bom 234 (DBl *• 
AIR 1944 Mad 363 (364). 

fSee (1965) 1 Ker LR 369 (375).] 

(2) Where an application under this rule 
»s made to the transferee Court and it re¬ 
cognises the transfer, it is only an ir- 
regulanly which may be waived by 
acquiescence. AIR 1946 Bom 27 (30)* ILR 
^46) B oi n 234 (DB, m AIR 

648 (651): 16 Lah 63 (DB); 

[But see AIR 1940 Bom 5 (8).] 

(3) Award under Section 51 of Madras 
Co-operative Societies Act by Dy. Registrar 

Transmission to civil Court for execu¬ 
tion — Civil Court has jurisdiction to re¬ 
cognise assignment. i960 Ker LT 918 

kJ r JSTP 1 . OTde Z ° r at ,east recognition 
bv Court that applicant under this rule is 

transferee of decree is necessary in either 

Ai n R d iorq n* ns e L contemplated by rule. 
AIR 1969 Bom 84 (87): 70 Bom LR 373. 

- No,,ce *° transferor and Judgment- 
debtor.-— ( 1 ) The provisions of this rule 

miS 0,i i? e w n ^ft!2P e J? ,ive * AIR 1949 Bom 
63 (03*. ILR (1948) Bom 625 (FB, ** AIR 

Yi adh ," 7 8 9 10 <”> ** AIR 1946 Bom 27 
(30i: ILR (19-161 Bom 234 (DB) 

* See AIR 1900 P^ 339 (340): 1960 BLJR 
oo-. (The execution case however should 
not be dismissed without giving an opportu¬ 
nity to decree-holder for giving notice to 
Iransfcror.,] 

however (’87) 9 All 46 (49) (DB).l 
ii • * i 18 ? ol * <e that is to be given under 

! us rl, * e * s Ihe application for execu¬ 
tion and util of the assignment. (1954) 
1954 Ker L Tim 434 (435, 436) ** AIR 1924 
Pat 576 (578, 580): 3 Pat 596 (DB). 

(3) If the judgment-debtor is present in 
Court at the lime the order on the applica 
tion is inode and has thus notice of the 
application the fact that no written notice 
was given will not vitiate the proceedings 
AIR 1924 Pat 576 (580): 3 Pat 696 (DB). 

[See also AIR 1949 Bom 63 (64): ILR 
(1948) Bom 625 (FB) ** AIR 1944 Cal 328 
(330) (DB).] 

_A combined notice under this rule 
and Rule 22 will be sufficient. AIR 1942 
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Bom 134 (135): ILR (1942) Bom 190 
AIR 1933 Pat 658 (662): 13 Pat 86 (DB). 

(5) It is not necessary that notice must 
be issued on every subsequent application 
by the transferee under this rule. (1954) 
1954 Ker L Tim 434 (435, 436) ** AIR 1927 
Cal 694 (696) (DB). 

(6) When there is no order under O. 21, 
Rule 16 the objection before the transferee 
Court that the decree cannot be executed 
because of non-compliance with the provi¬ 
sions of Order 21, Rule 16 can be entertain¬ 
ed by transferee Court. (1958) 1958 MPC 
145 (146, 147). 

(7) Though notice must be given to the 
assignor and to the judgment-debtor, if one 
of them cannot be served because he # does 
not exist, the other does not forfeit his 
right to the notice. AIR 1948 Cal 131 
(133): ILR (1948) 1 Cal 472 (DB). 

(8) There is no necessity for the issue 
of notices on those judgment-debtors 
against whom the decree is not going to 
be executed. AIR 1945 Mad 243 (244): ILR 
(1945) Mad 882 (DB). 

(9) In the case of a transfer by opera¬ 
tion of law, it is not necessary that the 
notice referred to in the first proviso to 
this rule should be given. AIR 1934 Pat 
627 (628) (DB) ** AIR 1938 All 256 (257): 
ILR (1938) All 425 (DB). 

(10) Where the right, title and interest 
of the decree-holder auction-purchaser are 
acquired by his creditor the application by 
the creditor to exercise all the rights the 
auction purchaser has in the execution case 
cannot be regarded as an application for 
execution at all and therefore, no notice 
is necessary. (1947) ILR (1947) 1 Cal 22 
(27, 28, 30) (DB). 

10. Objections to be beard. — (1) After 
the service of the notice mentioned in the 
first proviso to this rule, the Court is bound 
to hear the objections, if any, of the trans 
feror and of the judgment-debtor. AIR 
1046 Bom 27 (30): ILR (1946) Bom 234 
(DB)-‘** AIR 1931 Lah 545 (546). 

(2) Any plea that the judgment-debtor 
can validly put forward as to why the 
decree should not be or could not be 
executed against him must be heard and 
decided by the Court when an application 
for leave is made under this rule. AIR 
1956 Bom 526 (527) (DB). 

(3) It is not a valid objection that the 
assignment is not supported by considera¬ 
tion. AIR 1932 Mad 327 (327. 328) ** AIR 
1915 Mad 1138 (1140) (DB). 

(4) The judgment-debtor can show that 
the assignee was benamidar for him or that 
the assignment was made in fraud of him. 
AIR 1943 PC 66 (68): 70 Ind App 50: ILR 
(1943) Kar (PC) 77: ILR (1944) Mad 1 
(1953) 6 Sau LR 357 (359). 

(5) Where a notice under Order 21, 
Rule 22 is necessary, objections to the exe- 
cutability of the decree as distinct from 
objections to the right of the applicant to 


execute it cannot be heard at the time ol 
hearing the application under this rule but 
can be taken only at the time when the 
matter is heard after the notice under 
Order 21, Rule 22. AIR 1941 Bom 110 
(191). 

(6) The failure of the judgment-debtor 
to object to the validity of the assignment 
when an application under this rule is 
made_ will preclude him, under general 
principles of res judicata, from raising such 
objection at a subsequent stage of the pro¬ 
ceedings. AIR 1942 Bom 134 (135, 136): 
ILR (1942) Bom 190 ** AIR 1937 Cal 4 
(6) (DB). 

11. Transfer of decree for payment of 
money against two or more persons to one 
of them.— (1) When one or the persons 
jointly liable under a decree unites in him¬ 
self the two opposite characters of credi¬ 
tors and joint debtor in respect of the 
whole decretal debt, the effect is to 
extinguish the liabilitv of all the co-judg¬ 
ment-debtors under the decree. (1883) 5 
All 27 (33) (DB) ** AIR 1956 Trav-Co 171 
(172): ILR (1956) Trav-Co 129 (FB). 

(See also 1966 Ker LT 874 (877): 1966 
Ker LR 506 (DB). (Assignment of decree 
to a son of one of two defendants — Pend¬ 
ing execution defendant (father of assignee' 
died — Merger of decree only to the share 
of the assignee.l] 

(2) The total ban to execution under 

this proviso has no application to the vest¬ 
ing of a share of the rights of the sole 
decree-holder or of one or more of the 
decree-holders under the decree, in one or 
more of the judgment-debtors which would 
extinguish it only in part leaving the rest 
alive. AIR 1956 Trav-Co 171 (173, 174): 

ILR (1956) Trav-Co 129 (FB). 

(3) When the alleged transferee of a 
decree lor money is found to be the 
benamidar to one of the judgment-debtors, 
the Court is bound, under the second pro¬ 
viso to this rule, to refuse to allow the 
assignee to execute the decree against the 
other judgment debtors AIR 1956 Trav-Co 
171 (173, 174): ILR (1956) Trav-Co 129 
(FB) ** AIR 1942 Mad 28 (28): ILR (1942) 
Mad 225 (DB) 


(4) Where the judgment-debtor did not 
raise the objection when notice was issued 
to him under the first proviso to this rule, 
he cannot subsequently raise the objection! 
AIR 1937 Oudh 111 (112)- 12 Luck 755 

(DB). 

[See however AIR 1938 Oudh 106 (106) 
(DB) ** AIR 1939 Rang 245 (247): 1939 

Rang LR 152.] 


(5) The second proviso to this rul e does 
not applv to the case of the decree-holder 
acquiring a share in the estate of one of 
the judgment-debtors. though the decree- 
holder is bound to give credit for a pro¬ 
portionate amount of the decree. AIR 1956 
Trav-Co 171 (173, 174): ILR (1956) Trav-Co 
129 (FB) ** AIR 1938 Mad 814 (815): ILR 
(1939) Mad 73 (DB). 
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(6) The proviso applies whether ■ the 

transfer of the decree is by act of parties 
or by operation of law. AIR 1956 Trav-Co 
171 (173, 174): ILR (1956) Trav-Co 129 
(FB) •• AIR 1938 Mad 814 (814): ILR 

(1939) Mad 73 (DB). 

(7) The second proviso applies to simple 
money decree — But if decree also creates 
charge on hypotheca it can be executed. 
AIR 1964 Ker 101 (102): 1963 Ker LT 112. 

(8) Assignment of decree to son — 
Principle underlying Proviso 2 does not 
apply. AIR 1960 Ker 108 (109): 1959 Ker 
LT 1120 (DB). 

12. “Decree for the payment of money”. 

— (1) The second proviso to this rule does 
not apply to decrees other than money 
decrees. AIR 1954 Nag 234 (235): ILR 

(1954) Nag 447 (DB) ** AIR 1957 Ker 6 

( 6 ). 

(2) In other decrees the decretal amount 

that can be recovered from the other judg- 
ment-debtors will be reduced proportionate¬ 
ly. AIR 1956 Trav-Co 171 (172): ILR 

(1956) Trav-Co 129 (FB) ** AIR 1920 All 
129 (131): 42 All 544 (DB). 

[See however (1953) 6 Sau LR 357 
(362).] 

(3) The proviso is confined to cases of 
personal decrees. AIR 1932 All 704 (707): 
54 All 448 (DB) ** AIR 1956 Trav-Co 171 
(173, 174): ILR (1956) Trav-Co 129 (FB). 

[But see AIR 1924 Nag 41 (41): 19 Nag 
LR 151J 

(4) Transfer of money decree by assign¬ 
ment in writing in favour of benamidai 
of judgment-debtors — Decree-holder or 
his heirs cannot execute decree. AIR 1963 
Bom 244 (246): 65 Bom LR 408. 

13. Application for substitution by trans¬ 
feree.— (1) An application merely for 

recognising the transferee from a decree- 
holder as transferee is legally incompetent. 
AIR 1956 SC 376 (402): 1955 SCR 1369 ** 
AIR 1947 Bom 157 (159): ILR (1946) Bom 
1048 (DB) ** AIR 1959 Madh Pra 403 
(404): 1959 MPLJ (Notes) 71: ILR (1959) 
Madh Pra 89: 1959 MPC 380: 1959 MPLJ 
733: 1959 Jab LJ 609. (Overruled on 
another point in AIR 1963 Madh Pra 176 
(FB).) 

(2) It is not necessary for the validity 
of the proceedings that the substitution of 
the name of the transferee is actually 
made. AIR 1942 All 150 (151): ILR (1942) 
All 144 ** AIR 1946 Bom 27 (30): ILR 
(1946) Bom 234 (DB) ** (1954) 1954 Ker 
L Tim 434 (435, 436). 

[See however AIR 1937 Bom 365 (368); 
ILR (1937) Bom 691.] 

(3) Where a partnership firm obtains a 
decree under its name under Order 30, 
Rule 2 and on its dissolution assigns it to 


one of the partners the partner can either 
execute the decree as a partner in the firm 
or bring himself on the record under this 
nile, where he adopts the first course, il 
is not obligatory on him to first apply 
under this rule. AIR 1952 Assam 86 (88)| 

ILR (1952) 4 Assam 193 (DB). 

• •# . - . 

• ' # a 1 i t . .( 

M*. Appeal.— (1) An order allowing or 
dismissing an application by a; transferee 
from a decree-holder made under this rule 
is appealable as a decree. (1903) 25 Ail 
443 (445) (DB) •• (1894) 16 All 483 (492) 
(DB) •• AIR 1917 Mad 605 (605, 606) 
(DB) •• (1958) 60 Pun LR 686 (688). 

16. Suit by assignee for refund of price. 

— (1) Where a transfer of a decree is not 
recognized _by the executing Court, the 
transferee is entitled to sue the assignor 
for refund of the money received by him 
for the assignment. (1893) 16 Mad 325 
(326) (DB) ** (1897) 20 Mad 157 (158) 

(DB). % 

(2) The assignee is not entitled to treat 
the assignment in his favour as ineffectual 
and to maintain a suit, unless he has taken 
steps to have his transfer recognised. 
(1909) 33 Mad 62 (64, 65) (DB) r 

£*<■* '.I 

16. Limitation.— ( 1 ) Assignment of 
decree — Petition by assignee under O. 21, 
Rule 16, for recognition and for issue of 
notice Mode of execution not indicated 
“ Though defective as execution petition, 
it amounts to step in aid within Limitation 
Act, (1908), Article 182 (5). AIR 1963 Andh 
Pra 241 (242): (1962) 1 Andh WR 27 (DB). 

(2) Transfer of decree pending execu¬ 
tion not brought on record — Dismissal of 
execution — Transferee filing fresh execu* 
tion — He can rely on pending execution 
by decree-holder for purpose of execution. 
AIR 1964 All 337 (338): 1963 All LJ 685. 

(3) Objection as to genuineness of trans- \ 
far — Application dismissed as not main* 
tamable for want of proof of transfer — 
Application though not proving factum of 
transfer is still ‘in accordance with law' 
within Article 182 (5), Limitation Act. AIR 
1964 Orissa 107 (110): 30 Cut LT 262. 

(4) Belated application by legal repre¬ 

sentative for continuation of execution pro¬ 
ceedings — Application held to be under 
Order 21, Rule 16 and not Section 146 and 
hence Article 181 of Limitation Act (1908) 
would apply. (Limitation Act (1963), Arti¬ 
cle 137). 1967 MPLJ 231 (235): 1967 Jab 

LJ 96 (DB). 

(6) Application for execution made by 
transferee of decree —— Notice tq transferor 
as required by Order 21, Rule 16, C. P. 
Code, not issued — Application is record¬ 
ing to law and a step in aid of execution. 
AIR 1962 Madh Pra 379 (379, 380): 1962 
MPLJ 495. 
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R. 17. Procedure on receiving application for execution of decree. —(1) On 
receiving an application for the execution of a decree as provided by Rule 11, 
sub-rule (2), the Court shall ascertain whether such of the requirements of 
Rules 11 to 5 14 as. may be applicable to the case - have been complied with; and, 
if they have not been complied with, the Court may reject the application, or 
may allow the defect to be remedied then and there or within a time to be fixed 

(2) Where an application is amended under the provisions of sub-rule (1), it 
shall be deemed to have been an application in accordance with law and presented 
on the date when it was first presented. 

(8) Every amendment made under this rule shall be signed or initiall ed by 
the Q[udge. 

(4) When the application is admitted, the Court shall enter in the proper 
register a note of the application and the date on which it was made, and shall, 
subject to the provisions hereinafter contained, order execution of the decree 
according to the nature of the application : 

Provided that, in the case of a decree for the payment of money, the value of 
the property attached shall, as nearly as may be, correspond with the amount due 
under the decree. 

[1882, S. 245.] 


ORDER 21, RULE 17 — SYNOPSIS 

1. Procedure on receiving an application 

for execution. 

2. Amendment. 

3. Non-oompllance with the order o| 

amendment wi thin the time fixed. 

4. Procedure on admission of application. 

6. Execution of maintenance decree. 

•* Value of property attached. 

7* Appeal. 

1. Procedure on receiving an application 
for execution. — (1) If such of the require¬ 
ments of Rules 11 to 14 as are applicable 
are complied with then the application for 
execution must be admitted and registered 

If they are not complied with, the Court 
cmi either reject the application at once or 
allow the defect to be remedied then and 
there or within a time fixed — If it does 
neither, it cannot, after the period of limi¬ 
tation for execution has expired, reject 
Jhe application without giving the decree- 
holder an opportunity to amend the appli¬ 
cation. AIR 1950 All 680 (583): ILR (1951) 
2 AH 375 (FB) •• AIR 1956 SC 376 (395, 
402): 1955 SCR 1369 *• AIR 1957 Orissa 5 

(7) (DB) AIR 1961 Madh Pra 146 (147): 
1961 MPLJ 256 (FB). 

(2) Under this rule the executing Court 
has got a discretion to allow the neces¬ 
sary amendments. AIR 1948 Nag 272 
(274): ILR (1948) Nag 230 ** AIR 1947 
Pat 129 (130) (DB) •• AIR 1933 PC 68 
(70): 60 Cal 662: 60 Ind App 83. 

(3) The Court can allow only formal 
defects to be amended under this rule. 
AIR I960 Mys 64 (69): ILR (1951) Mys 30 
(FB) •+ AIR 1943 Pat 127 (129): 21 Pa! 
838 (DB) *• AIR I960 Madh Pra 41 (42, 
43): 1959 MPLJ 569. (Substitution of 
appellate decree for original decree.) 


(4) An execution petition filed against a 
deceased judgment-debtor is not a nullity 
and the defect can be amended under this 
rule by substituting the name of his legal 
representatives. AIR 1956 All 494 (495) 
(DB) *• AIR 1957 Andh Pra 221 (221) 

(DB). 

(6) The judgment-debtors can point oul 
the defect in the application if the Court 
has failed to notice it. (1956) 1956 Raj 
LW 486 (487). 

(6) Question whether application is fresh 
application — It is to be decided from the 
form and contents of application and posi¬ 
tion of earlier execution proceedings. AIR 
1965 Assam 96 (98, 99): ILR (1964) 10 
Assam 410 (DB). 

(7) Certificate of debt — Execution ot 
— Pending execution name of company 
changed pursuant to provisions of Sec¬ 
tions 21 to 23 of Companies Act, 1956 — 
Identity of Company not changed — Na 
transfer of interest of decree-holder — 
Executing Court had power to amend tin 
petition by substitution of name of Ihe 
decree-holder. AIR 1966 Cal 585 (686, 587) 
(DB). 

(8) Execntion of decree stayed pending 
appeal — Dismissal of appeal — Decree* 
holder applying to executing Court to pro¬ 
ceed with stayed petition — Execution peti¬ 
tion does not cease to be pending after 
passing of appellate decree, though peti. 
tion becomes factuaUy defective after 
appellate decree — Executing Court can 
proceed with execution after allowing 
amendment of execution petition. AIR 
1965 Ker 29 (30, 31): 1964 Ker LT 532. 

(9) Under Order 21, except at the stage 
of Rule 17 at no subsequent stage barring 
Rules 68 to 63 — Property attached can be 
removed from such attachment except on 
satisfaction of the decree or it is reversed 
nr set aside. AIR 1969 AP 184 (187). 
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HIGH COURT AMENDMENTS 

Allahabad 

Between the words “been complied with** and “the Co 
“and if the decree-holder fails to remedy the defect wi thin 
Court”. - • . v . - 


jx 


may**- insert the words 
ne to be fixed by the 


Andhra Pradesh 

Same as that of Madras. 
Assam and Nagaland 


Same as that of Calcutta: Assam H. G. Order 1948, CL 0 and see Act 87 of 1902 

Ss. 13; 15 [w. e. f. 1-12-1963]. 

Jwi «' * OX • .i * • '• / ' ** ‘ i 

Bombay: Dadra and Nagar Havelia . v jt 


In Order XXI, Rule 17, for the existing sub-rule (1), substitute the following: 

(1) Procedure on receiving application for execution of decree.—On receiving an ap¬ 
plication for execution of a decree as provided by Rule 11, sub-rule (2), the Court shall 
ascertain whether such of the requirements of Rules 11 to 14 as may be applicable to 
the case have been complied with; and if they have not been complied with the Court 
may allow the defect to be remedied then and there, or may fix a time within which it 
should be remedied and in case the decree-holder fails to remedy the defect within* such 
time, the Court may reject the application [1-11-1960]. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 Tl-7-1965]. 


Order 21, Role 17 (contd.) 

2. Amendment.— ( 1 ) The rule does not * 
apply where the defect in the execution 
application .is one which has no reference 
to Rules 11 to 14. The Court can, how¬ 
ever, amend such defects under its general 
powers. AIR 1957 Orissa 5 (7) (DB) ** 
AIR 1943 Pat 127 (129): 21 Pat 838 (DB) 
** AIR 1955 Orissa 94 (96): ILR (1955) Cut 
156 (DB) (1955) Madh BLJ 1955 HCR 
476 (479). 

(2) The amendment dates back to the 

original date of the application. AIR 1950 
All 580 (583): ILR (1951) 2 All 375 (FB) 
** AIR 1956 Cal 132 (133, 134) (DB) ** 
AIR 1960 Mys 277 (277, 278): 38 Mys LJ 
794 ** 1966 Jab LJ 452 (456, 457) ** AIR 
1968 Andh Pra 113 (115. 116): (1968) 1 

Andh LT 89. 

(3) Execution petition — Amendment by 

deleting property originally mentioned 
therein as it did not belong to judgment- 
debtor and substituting another property — 
Judgment-debtor not objecting to execu¬ 
tion in spite of notice under Order 21, 
Rule 22 is entitled to object subsequently 
after amendment. AIR 1968 Pat 458 (460, 
161, 462) ♦* AIR 1964 Pat 480 (481, 482): 
1964 BLJR 480 (DB). (Execution pro¬ 

ceedings stayed and ultimately dismissed 
— Subsequent application substituting an¬ 
other property will be treated as fresh 
application — Bar of limitation applies.) 

** AIR 1959 Pat 199 (200): 1958 BLJR 706 
(DB). 

(4) If the Court without giving an 
opportunity to amend rejects the applica¬ 
tion, the rejected application cannot be 
considered to be in accordance with law. 
AIR 1956 All 494 (495) (DB) ** AIR 1918 
Cal 245 (246) (DB). 

(5) Where the subsequent application is 
not one for amendment of the original 


application but is really an independent 
application for execution asking for a relief 
not included in the original application, 
sub-rule (2) cannot apply. AIR 1950 Mys 
64 (69, 70): ILR (1951) Mys 30 (FB) ** 
AIR 1955 Punj 247 (249): ILR (1955) Puni 
1317 (DB). . 

(6) Where by mistake the name of a 
dead judgment-debtor is given in, the exe¬ 
cution application the name can be correct¬ 
ed by unpleading his legal representatives 
under Order 21, Rule 17. AIR 1957 Andh 
Pra 221 (221) (DB). 

(7) The discretion of the Court for leave 
to amend under Order 21, Rule 17 (1) Is 
not fettered and the time for such amend¬ 
ment may exceed the limit of 12 years 
from the date of the decree. AIR 1959 
A^sam 25 (27, 28): ILR (1958) 10 Assam 
14 (DB). 

(8) No amendment of execution applica¬ 
tion to add more property to be sold or 
attached can be permitted — But such 
amendment application, if filed within the 
prescribed period of limitation for a new 
application for execution, can be treated 
as an independent application and decree- 
holder directed to pay extra court-fees. 
AIR 1964 Guj 277 (278). 

(9) The decree-holder cannot be allowed, 
after the expiry of the date of limitation, 
to execute the decree against a property 
which was not specified in the applica¬ 
tion for execution as originally presented. 
1963 BLJR 845 (847, 848) 

3. Non-compliance with the order of 
amendment within the time fixed.— (1) 
If the party fails to amend within the time 
fixed or such further time as the Court 
may extend, the proper course is to reject 
the application. (1890) 17 Cal 631 (6351 
(FB) ** (1896) 23 Cal 217 (224) (DB). 
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Calcutta* Andaman and Nicobar Iriandt 

In sub-rule (1), cancel the words “tbe Court may reject the application or may 
allow die defect to be remedied then and there or within a time to be fixed by it” and 
substitute therefor the following: 

“the Court shall allow the defect to be remedied then and there or within a 
time to be fixed by it If the defect is not remedied within die time fixed, the 
Court may reject die application.” ' 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17 [31-10-1968 and 1-5- 
1967]. / . 

Kerala s Laccadive, Mini coy and Amindivi Islands 

In sub-rule (1) for the words “or may allow the defect to be remedied then and 
there or” substitute the words “if the defect is not remedied” [9-6-1959]; see Act 37 of 
1956, S. 60 and Reg. 8 of 1965, S. 3. 

Madhya Pradesh 


In sub-rule (1) for the words “the Court may reject_within a time to be fixed 

by it,” substitute the words “the Court may allow the defect to be remedied then and 
there, or may fix a time within which it should be remedied and, in case the decree- 


Order 21, Role 17 — Note 3 (contd.) 

(2) When a Court rejects an application 
under this rule, no application i9 deemed 
to have been filed. AIR 1940 Mad 615 
(616) (DB). 

(3) Decree-holder himself guilty of 
serious negligence — No notice issued to 
judgment-debtor on his request — Held, 
that failure of the Court to reject the 
application in such circumstances cannot 
have the effect of making the application 
in accordance with law so as to prejudice 
the rights of the judgment-debtor for no 

of his. AIR 1959 Raj 107 (111): ILR 
(1958) 8 Raj 1091. 

Procedure on admission of application. 

(1) If the application is not in any way 
defective the Court is bound to order execu¬ 
tion according to the nature of the appli¬ 
cation. AIR 1926 Lah 110 (110): 5 Lah 
(DB) ** (1896) 18 All 482 (486) (I'B). 

(2) No enquiry as to whether the pro¬ 
perly sought to be proceeded against 
belongs to the judgment-debtor is contem¬ 
plated under the rule before execution 
can be ordered. (1869) 12 Sutb WR 329 
(330) (DB) ** AIR 1935 Lah 114 (114). 

(3) If an order to execute is passed in 
an execution petition the Court is deemed 
to have decided that the petitioner has a 
right to execute, that the judgment-debtor 
is liable to satisfy the decree, that the 
decree is executable, and that it is not bar¬ 
red by limitation. AIR 1954 Mad 1070 
(1073) (DB). 

(4) When an application for execution 
made against a sole deceased judgment- 
debtor is registered under Order 21, 
Rule 17 (4) and the Court orders execution 
of the decree thereon and issues notice 
Under Order 21. Rule 22 the application 
must be held to be in accordance with law. 
AIR 1957 Pat 299 (302): 35 Pat 907 (DBj. 

5. Execution of maintenance decree. — 

(1) A decree declaring a person’s right to 
maintenance at a certain rate and also 


directing the payment of such maintenahee 
by future instalments can be executed as 
each instalment falls due. AIR 1955 Pat 
472^(472) (DB) *• AIR 1951 Pat 459 (460) 

(DB)*] however ( 1894 > 16 AH 179 (181) 

(2) A decree granting maintenance at a 
certain rate and creating a charge on the 
property of the judgment-debtor for future 
maintenance can be enforced in execution 
AIR 1950 All 210 (212) ** AIR 1958 Pat 2 

(3) (DB) ** AIR 1957 Trav-Co 90 (90): 
ILR (1956) Trav-Co 321 (DB). 

[See ILR (1964) Andh Pra 227 (DB). 
(By proceeding against income of property, 
maintenance holder is proceeding against 
charged property, itself.)! 

0. Value of property attached.— ( 1 ) 
Under th e proviso to the rule the Court 
should call upon the decree-holder to 
specify the approximate value of the pro¬ 
perty to be attached, to see that the value 
of the property to be attached correspond¬ 
ed as nearly as may be with the amount 
due under the decree. AIR 1929 Nag 305 
(306. 308) •• (1898) 20 All 412 (418): 25 
Ind App 146 (PC). 

(2 1 If more property than is necessary 
is attached and sold and a purchaser buys 
the same without notice of the fact that 
the amount realized by sale of the other 
plots was more than sufficient to satisfy 
the decree, the sale In his favour cannot 

(Dll) 6 * aS4de * AIR 19,9 CaI 1095 (1096) 

'• Appeal. (1) An appeal lies against 
an order returning an execution application 

° n . M e . e . rOUn ? M 1 ® 1 ^ decree-holder is not 
entitled to calculate the amount due to him 

on the basis adopted in the petition, and 
directing him to amend the same AIR 
1914 Mad 632 (533): 37 Mad 314 (DB) 

to V fhA ° rde .u aUowln « the decree-holder 
to withdraw the execution proceedings is 
not appealable. (1913) 19 Ind Cns on* 
(905) {DB) (Cal). Cas 904 
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holder fails to remedy the defect within such time, the "Court may reject the applica¬ 
tion” [18-9-1960].'- v 

Madras and Pondicherry ' 

(1) For the words “or may allow... .fixed by it” in sub-rule (1) substitute the words 
"if the defect is not remedied within a time to be fixed by it,” ... 

(2) Add the following proviso at the end of the rule: 

“Provided that where an execution application is returned on account of 
inaccuracy in the particulars required under Rule 11 (2) (g), the endorsement of 
return shall state what in the opinion of the returning officer is the correct 
amount” [13-10-1936]; see Act 28 of 1908. S. 3 and Sch., Pt H £w. e. t 5-9-1968]. 

Mysore / j 

In Rule 17 delete sub-rule (1) and substitute the following r*-* 

(1) On receiving an application for the execution of a decree as provided by 
sub-rule (2) of Rule 11 of this Order, the Court shall ascertain whether such of 
the requirements of Rules 11 to 14 as may be applicable to the case have been 
complied with; and if they have not been complied with, the Court may reject 
the application, if the defect is not remedied within a tinm to be fixed by the 
Court. - 

^ At the end of Rule 17 add the following 

Provided that where an execution application is returned on account of in¬ 
accuracy in the particulars required by Rule 11 (2) (g), the endorsement of return 
shall state what in the opinion of the returning officer is the correct amount. 
[30-3-1967]. 

Orissa 

, Same as that of Patna. 

Patna 

In sub-rule (1) substitute the following for the words "die Court may reject the 
application, etc.," to the end of the sub-rule : * ^ 

9 

“the Court shall allow the defect to be remedied then and there or within a 
time to be fixed by it, and, if the decree-holder fails to remedy the defect within such 
time, the Court may reject the application". 

Punjab, Haryana and Chandigarh 

For the words “the Court may reject... .to be fixed by it” in sub-rule (1) substitute 
the following words : 

“the Court shall fix a time within which the defect shall be remedied, and 
if it is not remedied within such time, may reject the application” £7-4-1932]; see 
Act 31 of 1966. Ss. 29 and 32 [1-11-1966]. 

HIGH COURT AMENDMENTS 

Rule 17A 
Andhra Pradesh 

Same as that of Madras. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

After Rule 17, Rule 17A is inserted; Rule 17A same as that of Madras [9-8-1959]; 

Act 37 of 1950, S. 60 and Reg. 8 of 1965, S. 3. 

Madras and Pondicherry 

Add the following after Rule 17 (4): 

“17A. Where an application is made to a Court for the execution of a decree 
or order passed against a defendant in respect of whom service of summons has 
been dispensed with under Rule 31 of Order V, the Court shall ordinarily direct 
stay of the execution of the decree or order against such defendant till the expiry 
of a period of one year after cessation of hostilities with the State in whose terri¬ 
tory such defendant was resident t 
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Provided that the Court may, if it considers that the interests of justice so require, 
order execution on such terms as to security, or, otherwise as it thinks fit” [R. O. C., 

No. 2108 of 1944 B. L # 29-3-1945]; Act 20 of 1968, S. 3 and Sch., Ft. II [w.e. f. 5-9- 
1968]. - 

Mysore 

After Rule 17 and before Rule 18 insert the following as Rule 17A :-h 

17A. Where an application is made to a Court for the execution of a decree 
passed against a defendant in respect of whom service of summons has been 
dispensed with under Rule 31 of Order V of this Code, the Court shall ordinarily 
direct stay of execution of the decree against such defendant till the expiry of a 
period of one year after cessation of hostilities with the State in whose territory 
such defendant was resident: 

Provided that the Court may, if it considers that the interests of justice so 
require, order execution on such terms as to security or otherwise as it thinks fit. 

[30-3-1967]. 

R. 18. Execution in case of cross-decrees.—(1) Where applications are made 
to a Court for the execution of cross-decrees in separate suits for the payment of 
two sums of money passed between the same parties and capable of execution at 
the same time by such Court, then— 

(a) if the two sums are equal, satisfaction shall be entered upon both 
decrees; and 

SCb) if the two sums are unequal, execution may be taken out only by the 
• holder of the decree for the larger sum and for so much only as 

remains after deducting the smaller sum, and satisfaction for the 
smaller sum shall be entered on the decree for the larger sum as well 
as satisfaction of the decree for the smaller sum. 

(2) This rule s hall be deemed to apply where either party is an assignee of 
one of the decrees and as well in respect of judgment-debts due by the original 
assignor as in respect of judgment-debts due by the assignee himself. 


ORDER 21, RULE 18 — SYNOPSIS 

1. Scope and applicability. 

2. Cross-decrees for the payment of two 

sums of money. 

3. Cross-decrees In separate suits. 

4. “Between the same parties”. 

5. Same character in both suits necessary. 

6. Decrees must be capable of execution 

at the same time. 

7. Decrees must be In -the same Court 

■or execution. 

®* Execution can be had only ol the 
decree for the larger sum. 

9. Assignment of the decree. 

10. Sub-rule (4). 

1. Scope and applicability. — (1) Until 

the Court passes necessary orders on Iwo 
applications for execution of cross-decrees, 
there is no adjustment of the two decrees. 
AIR 1944 Mad 265 (256). 

(2) A right to set off under this rule can¬ 

not be defeated by an assignment of either 
decree or by its attachment by the other 
decree-holder. AIR 1929 All 602 (502) 

(DB). 

(3) A right of set-off cannot be defeated 
by a stranger. AIR 1940 PC 173 (175): 
67 Ind App 350 ** AIR 1938 All 130 (131) 
•• AIR 1937 AU 422 (422) (DB). 


[See however AIR 1935 Mad 587 (588) 
(DB).] 

(4) Under Rules 18 to 20, the set-off of 
decrees is not a discretionary matter 
depending upon equitable considerations. 
Circuity of proceedings can be and should 
be avoided: this is the principle of the 
rules. AIR 1937 PC 39 (41): 16 Pat 127 j 
64 Ind App 67. 

(5) Apart from the provisions of this 

rule and Rule 19, the Court has inherent 
power to allow a set-off in execution pro¬ 
ceedings. AIR 1957 Andh Pra 403 (404) ** 
AIR 1938 Sind 31 (32): 32 Sind LR 162 

IDB) ** AIR 1939 Lah 85 (86) ** AIR 
1925 Cal 102 (104) (DB). 

[But see AIR 1937 Pesh 83 (84).] 

(6) When a case cannot be brought 
within either Order 21, Rule 18 or O. 21, 
Rule 19 of the Civil P. C., or within any 
permissible extension of the same on equit¬ 
able grounds, that is under the Court’s 
inherent powers under the Code, a claim 
for set-off cannot be allowed. AIR 1962 
Cal 272 (275): ILR (1962) 2 Cal 254. 

(7) It is equitable to extend the principlo 
on which Rules 18 and 19 of Order 21 
are based though the Rules themselves can¬ 
not strictly speaking, be applied to cases 
in which money has to be deposited for 
payment to a mortgagee, in suits for 
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(3) This rule shall not be deemed to apply unless— 

(a) the decree-holder in one of the suits in which the decrees have been 

made is the judgment-debtor in the other and each party fills the same 
character in both suits; and ‘ M 

(b) the sums due under the decrees are definite. 

(4) The holder of a decree passed against several persons jointly and severally 
may treat it as a cross-decree in relation to a decree passed against him singly in 
favour of one or more of such persons. 

Illustrations 

(a) A holds a decree against B for Rs. 1000. B holds a decree against A for the 
payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. B cannot 
treat his decree as a cross-decree under this rule. 

(b) A and B, co-plaintiffs, obtain a decree for Rs. 1000 against C, and C obtains a 
decree for Rs. 1,000 against B. C cannot treat his decree as a cross-decree under this 
rule. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, obtains 
a decree on behalf of B against A for Rs. 1,000. B cannot treat C’s decree as a cross- 
decree under this rule. 


(d) A, B, C, D and E are jointly and severally liable for Rs. '1,000 under a decree 
obtained by F. A obtains a decree for Rs. 100 against F singly and applies for execu¬ 
tion to the Court in which the joint decree is being executed. F may treat his joint-decree 
as a cross-decree under this rule. 

[1882, S. 246; 1877,, Ss. 233, 243, 246; 1859, S. 209. See S. 49 and O. 21, 
Rr. 19, 20 and 29.] 


Order 21, Rule 18 — Note 1 (contd.) 

redemption when he is liable under the 
decree for costs and mesne profits. AIR 
1951 Mys 20 (22). 

2 . Gross-decrees for the payment of two 
sums of money.— (1) A decree directing 
recovery of money by sale of immovable 
property is a decree for the payment of 
money under this rule, even though it may 
be in enforcement of a charge. (1906) 29 
Mad 318 (319) (DB) •• AIR 1933 Mad 63 
(64): 56 Mad 339 (DB) ** (1910) 33 All 
240 (242) (DB). 

[See however AIR 1936 All 639 (641): 68 
All 907 (DB).] 

(2) A mortgage decree is a decree for 
the payment of money and the fact that 
there is no personal remedy under the 
mortgage decree is immaterial. AIR 1944 
Mad 149 (150). 

(3) Money decree against legal repre¬ 

sentative limited to assets of deceased 
judgment-debtor in his hands — Sum 
actually due is not definite — If judgment- 
debtor is prepared to pay entire decretal 
amount decree may be described as 
definite. AIR 1957 Andh Pra 520 (522, 

523): ILR (1956) Andhra 144 (DB). 

3. Cross decrees In separate suits.— (1) 
An adjudication under Section 144 of the 
Code is a decree to which this rule will 
apply. AIR 1925 Cal 102 (103, 104) (DB). 

(2) Cross-claims in the same suit do not 
fall within this rule but come under R. 19. 
(1883) 5 All 272 (273) (DB). 

(3) Costs in Letters Patent appeal and 
under decree in same suit — Neither R. 18 


nor Section 151 applies. AIR 1932 Lab 
637 (537). > . 

4. “Between the same parties".— (1) In 
order that this rule may apply, the parties 
should be the same in both suits. AIR 
1950 Trav-Co 28 (29) (DB) •• (1887) 9 All 
64 (67) (DB). 

(2) A foreman of chitty fund — B sub¬ 
scriber, transferring his rights in paid-up 
subscriptions to C who in turn assigning 
same to P — P filing suit on same and 
obtaining decree against A — Decree allow¬ 
ing P to realise unrealised amount, if any, 
from C — A having decree against B and 
charge on amount due from A to P — A 
seeking to set-off his decree amount against 
P’s decree — Set-off held could not be 
allowed. AIR 1950 Trav-Co 28 (29) (DB). 

5. Same character in both suits neces¬ 
sary.— (1) A holding decree against B per¬ 
sonally — B filing suit on mortgage execut 
ed by C — A impleaded as purchaser of 
portion of equity of redemption — Suit 
decreed —- Two decrees cannot be set-off. 
AIR 1916 All 290 (293): 38 Mad 669 (DB)- 

(2) A decree against a widow in respect 
of a debt contracted by her deceased 
husband can be set off against a decree 
obtained by the widow on a debt due to 
herself. AIR 1914 Mad 2 (3) (DB). 

(3) A decree obtained against the assets 
In the hands of the heir of a deceased 
person and a decree obtained by such heir 
against the holder of the former decree 
personally cannot be set off against each 
other. AIR 1939 All 25 (27). 
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HIGH COURT AMENDMENT 

Madhya Pradesh 

Substitute the following for the existing Rule 18 — 

18. (1) Where decree-holders apply to a Court for execution of cross-decrees 
in separate suits between the same parties for the payment of two sums of money 
passed and capable of execution at the same time by such Court, then 


(a) if the two sums are equal, satisfaction shall be entered upon both decrees; 

(b) if the two sums are unequal, execution may be taken out only by the 
holder of the decree for the larger sum and for so much only as remains 
after deducting the smaller sum, and satisfaction for the smaller sum 
shall be entered on the decree for the larger sum as well as satisfaction 
on the decree for die smaller sum : 


Provided that— 

(i) each party fills the same character in both suits, and 

(ii) the sums due under the decrees are definite. 

(2) This rule shall be deemed to apply where either applicant is an assignee 
of one of the decrees as well in respect of judgment-debts due by the original 
assignor as in respect of judgment-debts due by the assignee himself: 

> Provided that— 

• , ♦ A 4 # 

(i) where the decrees. were passed between the same parties, each party 

fills the same character in each suit; and 

(ii) where the decrees were not passed between the game parties the 
decree-holder in one of the suits is the judgment-debtor in the other 
suit and fills the same character in both suits; and 

(iii) the sums due under the decrees are definite. 


(3) The holder of a decree passed against several persons jointly and severally 
may treat it as a cross-decree in relation to a decree passed against him singly in 
tavour of one or more of such persons” [16-9-1960]. 


° r , d . e 1 r pi. Rule 18 — Note 6 (could.) 

. ot>tai ping decree for maintenance 
appellants — A dying leaving 
three daughters — Appellants 
depositing amount of A’s decree and attach- 
_F. 1 '} “ execution of decree for costs 
r 41 , l *?ey had obtained against A — 
, rt " e ld could allow set off in such case 

“a 403 ,To4K en ' P ° Wer - AIR 1957 ADdb 

pe ” on against whom a decree la 
oharacter as a legal repre- 
niative can at his option have the whole 
ecree treated as a decree personally 
against him irrespective of any assets in his 

f T a g ds - AI R 1957 Andh Pra 520 (523): 

ILR (1956) Andhra 144 (DB). 

(6) A decree against a firm can be set 
oti against a decree obtained by one of 
the partners against the holder of the 
former decree. AIR 1927 Bom 255 (256). 

6. Decrees must be capable of execu¬ 
tion at the same time. — ( 1 ) There can 
be no set off if one of the decrees is only 
a preliminary decree. AIR 1931 Cal 23 
(24): 57 Cal 855. . 

(2) There can be no set off If execu¬ 
tion of one of the decrees is time-barred. 
AIR 1950 Trav-Co 36 (37) (DB) ** 

83 ? ,‘,88 V £ b ) 372 ,373) ** air 19,8 cai 


(3) There can be no set off if execu¬ 

tion of one of the decrees is expressly 
postponed till the happening of a certain 
contingency and the contingency has not 
happened. (1867) 7 Suth WR 535 (536) 

(4) Execution of decree stayed — There 

??oo, bu ,r,S? set off - AIR 1942 Pat 107 
(lyoj (uii). 

(5) Decree already satisfied — There 

can be no set off. AIR 1935 Lah 914 
(915). 

(6) The Court has inherent power to 
allow a set off in execution proceedings 

claim to set off is time-barred. 
AIR 1939 Lah 85 (86). 

7. Decrees must be In the same Court for 
execution — ( 1 ) it i s essential that appli¬ 
cations should have been made for execu¬ 
tion of both decrees. AIR 1940 PC 173 

&&)%${? 350 *’ (1902) 24 AU 481 

(2) Application for execution should be 
pending in one and the same Court either 
** *“ e Court which passed the decrees or 
as the Court to which the decree or decrees 

w ee ? transferred for execution. AIR 
1940 Mad 534 (536) ** (1866) 6 Suth WR 

M.sc 72 (73) (FB) ** AIR 1933 mS 216 
( 216 ). 

(3) Even without filing any execution 
petitions, the claims under cross-decrees 
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R. 19. Execution in case of cross-claims under same decree. —Where appli¬ 
cation is made to a Court for the execution of a decree under which two parties 
are entitled to recover sums of money from each other, then, • • 

(a) if the two sums are equal, satisfaction for both shall be entered upon 
the decree; and 

[b} if the two sums are unequal, execution may be taken out only by the 
party entitled to the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum shall 
be entered upon the decree. 

[1882 and 1877, S. 247.] 


Order 21, Rule 18 — Note 7 (contd.) 

can be set off and adjusted by agreement 
ol parties or under orders of Court. AIR 
1951 Trav-Co 78 (78) (DB). 

(4) Execution of one decree sought —• 
No application for execution of other 
decree — Execution of former decree may 
be stayed to enable application for execu¬ 
tion of latter decree being filed and set off 
worked out. AIR 1914 Mad 2 (3) (DB). 

(5) Holder of decree for larger sum 
applying for execution of his decree and 
praying that cross-decree for smaller sum 
should be attached and executed — Appli¬ 
cations must be held to have been made 
for execution of both decrees. AIR 1940 
PC 173 (174, 175): ILR (1940) Kar (PC) 
312: 67 Ind App 350: ILR (1941) Mad 1. 

(6) If one of the decrees expressly 
stipulates that execution shall not issue till 
the amount under the other decree is as¬ 
certained, a set-off can be ordered even 
though no application for execution of the 
latter decree may have been filed. AIR 
1919 Pat 312 (312) (DB). 

8. Execution can be had only of the 
decree for the larger sum.— (1) If the 
amounts due under two cross-decrees are 
not equal, execution of the decree for the, 
smaller sum becomes incapable of being 
Issued. AIR 1942 Mad 399 (400) ** AIR 
1918 Cal 133 (134) (DB). 

[2) Execution can only issue under the 

decree for the larger amount and only in 
respect of the balance due after the set¬ 
off. AIR 1934 Cal 140 (142) (DB). 

(3) If execution of the decree for the 
smaller sum does take place and properties 
are sold in auction the sale is not invalid. 
(1887) 14 Cal 18 (25): 13 Ind App 106 (PC). 

9. Assignment of the decree.— (1) A 

right to set off can be enforced against 
assignee of a decree. AIR 1933 Mad 215 
(216, 217). 

(2) The assignee of a decree is entitled 
to set'-off such decree against a decree 
which the judgment-debtor has obtained 
against such assignee. AIR 1938 All 130 

^3)" A holds a decree against B for 
Rs. 5,000. B holds a decree against A for 
Rs. 6,000. A assigns his decree to C. B 
can claim a set off and C will not be en¬ 
titled tq execute his decree for any amount. 


(1903) 26 Mad 428 (429) (DB) ** AIR 1934 
Cal 820 (820, 821) (DB). 

(4) The assignee of a decree is not en¬ 
titled to a set-off under this rule, unless 
the decree was assigned to him before 
applications were made for the execution of 
the two decrees sought to be set off 
against each other. (1937) 20 Nag L Jour 
70 (72). 

(5) An attaching decree-holder Is an 
“assignee” within the meaning of this rule. 
AIR 1925 Cal 102 (103) (DB). 

[But see AIR 1935 Mad 687 (588) (DBJ.l 

(6) Order 21, Rule 18 (2) has to be read 
along with Section 49 of the Code. Sub- 
rule (2) of Order 21, Rule 18 must be 
applied in respect of judgment debt due by 
the original assignor only if such judgment- 
debt was in existence at the time of the 
assignment. AIR 1962 Raj 223 (223. 224): 
1962 Raj LW 542 (DB). 

10. Sub-rule (4). — (1) Where a person 
holds a decree against several persons 
jointly and severally and is singly liable 
under another decree in favour of one or 
more of such persons, he can claim a set 
off between the two decrees. (1892) 14 All 
339 (340, 341) ** (1883) 9 Cal 479 (480, 
481) (DB) ** AIR 1937 PC 39 (41): 16 Pat 
127: 64 Ind App 67. . 

(2) A mortgage decree can never _ be 
termed a “joint” and “several” decree with¬ 
in Order 21, Rule 18 (4) and, therefore, 
there cannot be a set off of two mortgage 
decrees not between the same parties. AIR 
1917 All 308 (308, 309) (DB). 

(3) Where X obtains a decree against A, 
and A and B obtain a decree against X, X 
cannot insist on a set-off. AIR 1937 PC 
39 (41): 16 Pat 127: 64 Ind App 67. 

(4) Where X*s decree against A is based 
on a debt incurred by A on behalf of him¬ 
self and B, and both A and B claim to set 
off their joint decree against X’s decree 
(against -A), the set off must be allowed. 
AIR 1937 PC 39 (41): 16 Pat 127: 64 Ind 
App 67. 

II I ll 1 » 

I % 

ORDER 21, RULE 19 — SYNOPSIS 

1. Scope and object. 

2. “Two parties’*. 

3. Two sums unequal —— Procedure# 

4. Set-off of costs. 
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Order 21, Role 19 (contd.l 
1. Scope and object.— (1) The object 
of the provision is to prevent each side 
taking out execution in respect of sums 
due under the same decree. AIR 1954 
Kutch 55 (56) ** AIR 1948 Bom 399 (400): 
ILR (1946) Bom 891 ** AIR 1917 Mad 226 
(227) (DB). _ 

(2) A set-off under this rule will be 

ordered even though the remedy of each 
party against the other is not precisely of 
the same nature. (1894) 16 All 395 (396) 
(DB) ** AIR 1938 Mad 638 (639, 640) 

(DB). ^ ^ 

(3) Costs awarded can be set off against 

money directed to be realised by sale of 
hypothecated property. (1894) 16 All 395 

(4| Costs can be set off against redemp¬ 
tion amount awarded by decree. (1893) 
17 Bom 32 (34) (DB) ** (1900) 23 Mad 
121 (123) (DB). 

(5) Costs can be set off against mesne 
profits decreed. AIR 1915 Bom 226 (226, 
227): 40 Bom 60 (DB). 

(6) Costs can be set off against pre¬ 
emption amount to be deposited under 
decree. AIR 1922 Lah 142 (143): 2 Lab 
294 (DB) ** AIR 1939 All 228 (229): ILR 
(1939) All 261 (DB). 

(7) In pre-emption suits under Sec¬ 
tions 14 and 15 of the Oudh Laws Act the 
purchase money must be deposited. In 
such suits costs cannot be set off against 
the pre-emption amount. AIR 1924 Oudh 
104 (105): 26 Oudh Cas 345. 

(8) Costs can be set off against amount 
decreed as rent and directed to be realised 
by sale of property. AIR 1938 Mad 638 
(639, 640) (DB). 

(9) Where A, a mortgagee, sues B, the 
mortgagor and C, subsequent mortgagee, 
and a decree is passed in favour of A but 
awarding costs to C, A cannot set olT 
the costs against his decree inasmuch as 
A could not have recovered any amount 
Crom C. AIR 1934 All 8 (9, 10). 

(10) The principle of the rule will not 
apply when the party entitled to recover 
is not personally liable to pay under that 
decree. AIR 1954 Kutch 55 (56). 

(11) Set-off under this rule and Rule 18 
Is not a discretionary matter depending on 
equitable considerations. AIR 1937 PC 39 
(41): 16 Pal 127: 64 Ind App 67. 

(12) On general principles and in exer¬ 
cise of its inherent power, an executing 
Court can entertain and give effect to a 
claim of set off even in cases which do 
not come strictly within the provisions of 
this rule. AIR 1954 Bom 335 (337): ILR 
(1954) Bom 678 ** AIR 1951 Mys 20 (22) 

1950 Trav-Co LR 275 (276) (DB). 

(13) Even under general principles, a 
wum due to several persons cannot be set 
off against a sum due by one of them 
alone. AIR 1942 Oudh 177 (178). 

(14) An order against a garnishee in pro¬ 
ceedings under Order 21, Rules 131 to 139 
of the Allahabad High Court directing him 

IVol. 3.] 3 A. M. 36 


to pay a certain s um to the decree-holder 
forms part of the original decree and hence 
the garnishee is entitled to set off against 
such sum the amount awarded to him as 
costs by the original decree. AIR 1934 All 
1056 (1G57). 

(15) This rule cannot apply where one 
of the parties is not entitled to take out 
execution. AIR 1948 Bom 399 (400): ILR 
(1946) Bom 891. 

(16) A decree against one's properties is 
a decree against oneself for purposes of 
Order 21, Rule 19. Therefore, the mutual 
claims under the decree are really “cross 
claims under the same decree” and come 
exactly within the purview of Rule 19. 
1961 Ker LT 875 (875): (1961) 2 Ker LR 
478. (AIR 1938 Mad 638, Rel. on.) 

(17) Where one of the shares of a pro¬ 

perty created a mortgage in favour of a 
third party over his share during the 
pendency of a suit for partition and the 
suit is finally decreed and the property is 
purchased in a sale under the Partition Act 
by the other sharer, the purchaser has to 
deposit the value of the share purchased 
by him into Court and the mortgagee will 
be entitled to a prior charge over the said 
amount. The purchaser cannot seek to 
set-off his decree for costs against the other 
sharer against the value of the share 
purchased by him to the detriment of the 
mortgagee. AIR 1959 Mad 225 (226): 

(1959* 1 Mad LJ 178. 

2. ‘‘Two parties’*.— (1) The expression 
“two parties” means the two parties or 
sets of parties who are parties not only to 
the suit in which the decree was passed 
but also to the application referred to in 
the opening sentence of the rule. AIR 1942 
Oudh 177 (178) ** AIR 1917 Mad 226 (227) 
(DR). 

(2) The expression “two parties" 
includes the legal representatives of a party 
but not two different legal representatives 
of the same party. AIR 1941 Sind 49 (49, 
50): ILR (1941) Kar 129 (DB) ** AIR 1923 
Mad 638 (639, 640) (DB). 

3. Two sums unequal — Procedure.— 

(1) The rule does not debar the parly 
liable to pay the larger sum from paying 
such sum and then seeking execution for 
tlie smaller sum due to him. AIR 1942 
Oudh 177 (178). 

(2) Execution under the claim for the 
larger amount should be allowed only to 
the extent of the difference. AIR 1954 
Bom 335 (337): ILR (1954) Bom 678 ** 
AIR 1920 Cal ^-8 (439) (DB) ** AIR 1923 
Lah 151 (153) (DB). 

(3) The Court should first ascertain the 
amounts due, enter satisfaction in respect 
of the claim for the smaller amount and 
enforce execution for the balance of the 
amount due under the larger claim. AIR 
1954 Kutch 55 (55) ** AIR 1918 Cal 153 
(154) (DB). 

(4) Since the two claims form a single 
indivisible decree, and only enforceable for 
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'• Cioss-decrees and cross-claims in mortgage 
Rules 18 and 19 shall apply to decrees for 
or charge. 


H. 21. Simultaneous execution.—The Court may, in its discretion, refuse 
n at the same time against the person and property of the judgment-deb 

[1882, S. 230, para. 2; 1877, Ss. 230, 231. See S. 51 and O. 21, R. 30.] 


Order 21, Rule 19 — Note 3 (contd.) 

the difference, the fact that one of the 

claims is barred by limitation does not 

alter the position. AIR 1941 Mad 662 (663) 

<. DB J ** AIR 1915 Bom 226 (226): 40 Bom 
o0 (DB). 

<5) If in executing the decree for the 
larger claim, no deduction is made for the 
amount due under the smaller cl aim , and 
the claim is executed in full, the Court 
may order refund of the excess under Sec¬ 
tion 151. AIR 1920 Cal 438 (439) (DB). 

(6) Decree for costs awarded by trial 
Court set aside on appeal by High Court 

Appeal to Privy Council dismissed with 
costs ^— In execution of decree for costs 
in Privy Council judgment-debtor is entitl¬ 
ed to set off costs in trial Court realised 
bv decree-holder. AIR 1935 Cal 225 (226): 
62 Cal 298 (DB). 

(7) Decree for pre-emption ■— Plaintiff 
awarded costs — Smaller sum awarded to 
del endant as costs — Plaintiff not directed 
to deposit costs of defendant in Court — 
Deposit of pre-emption money after 
depositing costs awarded to him but with¬ 
out giving credit for defendant’s costs is 
not bad — Clause (b) of Rule 19 does not 
apply to such case. AIR 1939 All 228 
(229): ILR (1939) All 261 (DB). (AIR 1937 
All 756, Reversed.) 

4. Set-off of costs.— (1) Costs awarded 
to one party in a suit may be set-off 
against costs awarded to the other parly in 
the suit. (1906) 28 All 676 (677) (DB). 

(2) Costs awarded to one party may be 
sc-? off against other sums awarded to the 
oilier party. AIR 1954 Bom 335 (337): ILR 
(1954) Bom 678 ** (1911) 10 Ind Cas 454 
(455) (DB) (All). 

r See however (1887) 9 All 64 (67, 68) 

(DB).] 

(3) Costs awarded on interlocutory 
mailers in the same suit between the same 
parties and against each other, will be 
deemed to be incorporated in, and to form 
pan of, the Anal decree in the suit and 
will, therefore, be set ol£ against each 
other. AIR 1917 Pat 259 (260) (DB). 

(4) Where in a suit for specific perform¬ 
ance of a contract for sale of immovable 
property plaintiff was given a decree with 
costs, it was held that the plaintiff could 
not deduct the amount of costs from the 
amount which he had to deposit in Court 
as the sale price because the amount of 
costs was in the nature of a set-off to be 
worked out in execution. AIR 1946 Nag 
29 (30): ILR (1945) Nag 924. 


[£e e AIR 1969 Andh Pra 146 (147, 148) ? 
(1969) 1 Andh WR 252. (Decree-holder fil- 
mg execution petition for execution of sale 
deed Claim for set off of the amount 
payable by him under decree against costs 
awarded to him — Costs awarded aro 
more than the amount payable by him —. 
Section 28 of Specific Relief Act cannot be 
invoked by judgment debtor — Rule 19 
(b) of Order 21, C. P. Code, applies to 
Mich cases.) 3 

(5) A defendant can set off the amount 
of costs due to him under the decree for 
rent against the rents that accrue due after 
the date of the Holdings (Stay of Execu- 
hon Proceedings) Act VIII of 1950 . came 
into force and deposit the balance for the 
purpose of earning the concession under 
that Act. 1958 Ker L Tim 586 (588) (DB). 

Order 21, Rule 20 — Note 1 

(1) This rule makes the provisions ol 
Rules 18 and 19 applicable to cases where 
the decrees are, or one of the decrees is 
a. mortgage-decree. AIR 1933 Pat 210 

(DB) *• AIR 1933 Mad 63 (64): 56 
Mad 339 (DB) ** AIR 1937 PC 39 (40): 
16 Pat 127: 64 Ind App 67. 

«J B ,*Ux> S x e ? AIR 1936 A11 6 39 (341): 58 All 
907 (DB).J 

(2) For allowing set off, it is not neces¬ 
sary that the mortgage decree should be 
actually one for the payment of money 
personally by the judgment-debtor; it is 
enough if the personal remedy is legally 

AIR 1933 210 (216, 2171 

(? R ) ** AJR 1945 Cal 1 (6, 6) (DB) 

^ R , I® 44 Mad 149 (150) ** AIR 1937 PC 
39 (41): 16 Pat 127: 64 Ind App 67. 

[ fi ut see AIR 1930 Rang 68 (70. 71): 7 

Ran** 505 (DB).] 

(3) The right to set off is not lost by 
merely asking the Court to notify the in 
cumbranee of the decree under Order 21 v 
Rule 66 of the Court. AIR 1933 Pat 210 
(218) (DB). 

Order 21, Rule 21 

1. Simultaneous execution.— (1) The 
power to order execution against the 
person and property simultaneously ts 
within the discretion of the Court. AIR 
1952 Pat 213 (216): 31 Pat 56 (FB) •• 

AIR 1957 Mad 777 (779) ** AIR 1953 Cal 
717 (718). 

(2) This rule is general in Its terms and 
is not restricted to the decrees for the 
payment of money like R. 30. AIR 1955 
All 382 (384) (DB). 

(3) The refusal of simultaneous execu¬ 
tion should be an exception rather than 
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R. 22. Notice to show cause against e xe c u tion in certain cases. — (1) Where 
an application for execution is made— 

(a) more than one year after the date of the decree, or 

(b) against the legal representative of a party to the decree, a [or where an 

application is made for execution of a decree filed under the provisions 
of Section 44A], 

the Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed, why the 
decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more than 
one year having elapsed between the date of the decree and the application for 
execution if the application is made within one year from the date of the last order 
against the party against whom execution is applied for, made on any previous 
application for execution, or in consequence of the application being made against 
the legal representative of the judgment-debtor, if upon a previous application for 
execution against the same person the Court has ordered execution to issue against 


to preclude the Court 

from issuing any process in execution of a decree without issuing the notice there- 
by iiresenbwl if, for reasons to be recorded, it considers that the issue of such 
notice would cause unreasonable delay or would defeat the ends of justice. 

r*i [ i 88 ?; f * i? 48 L 18 J7\ S * 248; 1859, S. 216. See Ss. 48 and 50.] 

L ] Inserted by the Code of Civil Procedure (Amendment) Act, VIII of 1937, S 3 

Order 21, Rule 21 — Note 1 (contd.) 

mm A IR 1926 Lah HO (Ill): 6 Lah 

54 ?a/ E 5? , *i! * IR 1934 Na * 140 (141, 142). 

14) if the judgment-debtor is evading 
payment, his arrest can be ordered even 

properties might have been 
attached under the same decree. (1883) 7 

30°7 m (308) (3 ° 2) (DB) ** AIR 1933 Lab 

(6) If there is no fraud or mala fides 

ahLoi* part of the judgment-debtor, 
smmitaneous execution may be refused. 

1899 Re , No * 21 » P- 121 (123) (DB). 

a tus rule does not empower the 
tiourt to pin the decree-holder down to any 
particular mode of execution. AIR 1929 

VfS SLI 8 !] ** < 1887 ) 9 All 484 (485) ** 

AIR 1939 Pa J 380 (381): 18 Pat 366 (DB), 
y) the rule does not prevent the decree 
being executed simultaneously in several 

dl fft r ? Ct A S ’ J (1882) 8 Cal 687 ( 689 > 69 °) (DB). 

(8 A decree-holder is entitled to proceed 
shnaltaneously against the different pro- 

U957?CmT 46 1957 0ri55a 274 (275): ILR 

«im..w PPea1, ^ An order refusing 
atoultMieous execution under this rule 

SEST" 1 ^ J2ot a , de ' ree and is appealable as 
*uch. (1883) 7 Bom 301 (302) (DB). 


SYNOPSIS 


ORDER 21, RULE 22 - 

1. Scope and object. 

2. Legal representative. 

3. “Shall Issue notice”. 

4. Proof of notice. 

5. Effect of omission to give notice. 

6. Notice to wrong person. 

7. Irregular service of nntlML 


8 . Objection as to notice, when mat 

be taken. 

9. More than one notice, if contem¬ 

plated by the rule. 

10. Remedy when property has been 

sold without notice under this 
rale. 

11. Date of the decree. 

12. Notiee when not necessary. 

13. Court executing the decree. 

14. Sob-rale (2). 

16. AppeaL 

16. Costs. 

17. Application of res Judicata. 

18. Limitation. 

of Vhp C « P r a “ d — m The objeci 

notice is to furnish an opportunity 

^ Person concerned to urge any 

ahiH^°“. Jjf ma V have to the maintain- 
^‘ l ly ,? f the execution application to pre- 
vent his being taken by suprise and 

^ t0 satisf y the decree before 
execution is issued against him. (1897) 21 

Bom 424 (432) (FB) ** AIR 10*7 p«. iS 

® i-SL-van,,” a 

£ S T f,- pJi 

menho^ned therein. 1943-1 Mad L Jour 149 

IQOI xt AI .?« 1935 Lah 96 2 (962) ** AIR 
25! 21 , Na * 126 (126, 127) •• AIR 1014 pr 
429 Ciai)* 42 Cal 72: 41 Ind App ^l ** 
AIR 1969 Pat 228 (232) (DB) ** AIR 196^ 
Guj 69 (70): (1963) 4 Guj LR 1017 5 

exlcLZ h n "Sh aP K “ eS 11150 to cases 'vhere 

execution had been previously taken 
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[Hie Code of] Gvil Procedure, 1068 
HIGH COURT AMENDMENTS 

Allahabad 

(1) Omit Cl. (a) of sub-rule (1) and from the Proviso to sub-rule (1) delete the words 
beginning from “in consequence of more than one year” to “made on any previous ap¬ 
plication for execution, or”. 

(2) Omit the letter and the brackets “(b)”. (1-6-1957.) 

(3) To sub-rule (2) of this rule shall be added the following proviso: 

“Provided that no order for the execution of a decree * shall be invalid by 
reason of the omission to issue a notice under this rule, unless the judgment-debtor 
has sust ain ed substantial injury by reason of such omission.” 

Andhra Pradesh 

Same as that of Madras. 1 » - 

Assam and Nagaland 

Same as that of Calcutta: see Act 27 of 1962, Ss. 13 and 15 [w.e.f. 1-12-1963], 
Bombay: Dadra and Nagar Havelia » 

In Order XXI, for the existing R\ile 22 and its marginal note, substitute the follow¬ 
ing as Rule 22 and marginal note :— 

22. Notice to show cause against execution in certain cases.—(1) Where an 
application for execution is made— 

(a) more than two years after the date of the decree, or 

(b) against the legal representative of a party to that decree, or where an 
application is made for execution of a decree filed under the provisions of Seo- 
tion 44A, 

the Court executing the decree shall issue a notice to the person against whom execu¬ 
tion is applied for requiring him to show cause, on a date to be fixed, why the decree 
should not be executed against him j * 


Order 21, Rule 22 — Note 1 (contd.) 

against the judgment-debtor himself, and, 
on his death, the execution is sought to 
be taken out against the legal representa¬ 
tives. AIR 1947 Pat 454 (457): 26 Pat 340 
(FB) ** AIR 1945 Pat 1 (17): 23 Pat 528 

(FB) ** AIR 1936 Mad 205 (211, 212): 59 
Mad 461 (FB) ** AIR 1969 Bom 84 (90): 
70 Bom LR 373. 

[But see AIR 1952 Cal 68 (60): ILR 

(1953) 1 Cal 1 (DB).l 

(4) A notice under this rule may be 
issued by the Court executing a transferred 
decree, while a notice under Order 21, 
Rule 16 should be given only by the Court 
which passed the decree. AIR 1925 Oudh 
448 (450): 28 Oudh Cas 330 (DB). 

(5) Notice under Order 21, Rule 16 —— 
Fact of assignment and assignee’s right to 
execute not disputed — Various other 
objections raised — Objections cannot be 
entertained at that stage if notice under 
Rule 22 is necessary. AIR 1941 Bom 190 
(191). 

(6) The issue of a notice under this rule 
to the guardian of a minor judgment-debtor 
raises no presumption that he has been 
appointed guardian by implication by the 
Court. AIR 1925 Cal 23 (25) (DB). 

[But see (1907) 6 Cal L Jour 434 (438) 
(DB).] 

(7) The rule does not apply to summary 
proceedings like those contained in Sec¬ 


tion 111 of the Madras Estates Land Act. 
AIR 1929 Mad 617 (519). 

(8) The issue of a notice under this rule 
is not a mode of enforcing the decree. 
AIR 1947 Bom 430 (434). 

(9) This rule does not contravene Arti¬ 

cle 14 of the Constitution. AIR 1957 Andh 
Pra 136 (142) (DB). 

(10) (Patna amendment) — The amend¬ 
ment made in 1947 cannot, be held to be 
ultra vires and unconstitutional. AIR 1959 
Pat 89 (97): ILR 36 Pat 1027. 

(11) A vested right cannot be taken 

awaj r by a procedural amendment and the 
invalidity of the sale cannot be affected by 
any subsequent amendment made to O. 21, 
Rule 22. (1965) 31 Cut LT 632 (637): ILR 

(1964) Cut 829 (DB). 

(12) Where show cause notice was not 
legally necessary but was issued, attachment 
in pursuance of order passed before ex¬ 
piry of notice, was held valid. AIR 1963 
Manipur 45 (46). 

(13) (Orissa) — Amendment not retros¬ 
pective to cover transactions closed 
before amendment. ILR (1964) Cut 829: 
31 Cut LT£ 632 (DB). 

(14) Decree ordered to be executed by 
attachment and sale of deceased judgment- 
debtor’s property — No objection by 
widow to saleability in spite of notice to 
her under Order 21, Rule 22 — Her subse¬ 
quent application for release of property 
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[The Code of] Civil Procedure, 1909 

Provided that no such notice shall be necessary ni consequence of more than two 
years having elapsed between the date of the decree and the application for execution* 
if the application is made within two years from the date of the last order against the 
party against whom execution is applied for, made on any previous application for 
execution, or in consequence of the application being made against the legal representa¬ 
tive of the judgment-debtor, if upon a previous application for execution against the 
same person the Court has ordered execution to issue against him. 

(2) Nothing in the foregoing sub-rule shall be deemed to preclude the Court from 
issuing any process in execution of a decree without issuing the notice thereby prescribed, 
if, for reasons to be recorded, it considers that the issue of such notice would cause 
unreasonable delay or would defeat the ends of justice. 

(3) Notwithstanding anything contained in sub-rules (1) and (2) above, no order 
for the execution of a decree shall be invalid merely by reason of the omission to issue 
a notice under this rule, unless the judgment-debtor has sustained substantial injury by 
reason of such omission [1-11-1966], 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Calcutta 

Add the following sub-rule (3): 

'*(3) Omission to issue a notice in a case where notice is required under 
sub-rule (1), or to record reasons in a case where notice is dispensed with under 
sub-rule (2), shall not affect the jurisdiction of the Court in executing the decree”. 

Delhi and Himachal Pradesh 

Same as that of Punjab, see Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 
Gujarat 

Words “two years” shall be substituted for ‘one year’ wherever they occur [17-8- 
1961]. 


Order 21, Rule 22 — Note 1 (contd.) 

under Section 47 is barred though property 
is her own.; AIR 1969 Pat 251 (253) (DB). 

(15) Application for execution — 
Service of notice under Order 21, Rule 22 
is imperative. Desirability of dispensing 
with a notice under Order 21, Rule 22 may 
be considered in a fit case only at the time 
when application for execution is filed. 
AIR 1969 Pat 228 (232) (DB). 

2. Legal representative.— (1) On the 
adjudication of a person as an insolvent, 
the Official Receiver cannot be said to be 
his ‘legal representative’. AIR 1943 Pat 
297 (298): 22 Pat 256 (DB) ** AIR 1936 
Mad 205 (207): 69 Mad 461 (FB). 

(2) ., Under the amendment of the rule by 
the Madras High Court notice is required 
to be given to the Official Receiver where 
the judgment-debtor has been declared an 
insolvent. AIR 1943 Mad 260 (261) ** 
AIR 1941 Mad 606 (607) (DB). 

[See however AIR 1949 Mad 886 (891): 
ILR (1949) Mad 904 (DB).] 

(3) Execution of decree against heirs 
and legal representatives of deceased 
partner of firm — No express prayer for 
leave in tabular statement — Summons 
was, however, issued in usual form — 
Held, though no express prayer was made, 
leave could be granted on determination 
of summons. (1966) 70 Cal WN 131. 

(4) When judgment-debtor dies, notice 
of execution must be issued to the legal 
representative. AIR 1969 Bom 84 (90): 70 
Bom LR 373. 


3. “Shall Issue notice”. — (1) The pro¬ 
visions of this rule are mandatory. AIR 
1917 Cal 728 (731): 44 Cal 954 (DB). 

(2) The issue of the notice is a condi¬ 
tion precedent to the validity of the execu¬ 
tion proceedings. (1893) 21 Cal 19 (22, 23) 
(DB) ** (1881) 3 All 424 (426) (DB) ** 
AIR 1914 PC 129 (131): 41 Ind App 251. 

(3) The Court must issue the notice whe¬ 
ther the decree-holder has asked for 
it or not. (1909) 2 Ind Cas 941 (942) 
(DB) (Cal) ** AIR 1917 Cal 728 (731): 44 
Cal 954 (DB). 

(4) The failure to issue notice will 

render the proceedings null and void. 
Madh BLJ 1954 HCR 142 (143) ** AIR 

1951 Mys 118 (119): ILR (1952) Mys 24 
(DB) ♦* AIR 1924 Mad 431 (436): 47 Mad 
288 (FB). 

(5) Notice given to persons who suffi¬ 

ciently represented the interested minors 
for whom guardians were not appointed is 
sufficient compliance with this rule. AIR 
1921 Cal 476 (478) (DB) ** AIR 1957 Pat 
433 (434) (DB). 

(6) Where the Court executing the 
decree is also the Court which passed the 
decree, there is nothing in this rule to 
prohibit the issue of a combined notice 
under this rule and Rule 16. AIR 1942 
Bom 134 (135): ILR (1942) Bom 190 ** 
AIR 1933 Pat 658 (663): 13 Pat 86 (DB). 

(7) A minor who attained majority 
pending execution proceedings is not entitl¬ 
ed on that ground, to a fresh notice under 
this rule. AIR 1950 Mad 314 (316): ILR 
(1950) Mad 779 (DB). 
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Kerala i Laccadive, Minicoy and Amindivi Islands 

Same as that of Madras (9-6-1959); see Act 37 of 1960, S. 60 and Reg. 8 of 1965, 
Section 3. 

Madhya Pradesh 

To sub-rule (2), add the following proviso: 

“Provided that no order for the execution of a decree shall be invalid by 
reason of the omission to issue a notice under this rule, unless the judgment- 
debtor has sustained substantial injury by reason of such omission" [16-9-1960], 

Madras and Pom 


(1) In sub-rule (1) the words “two years" shall be substituted for the words “one 
year wherever they occur. 

(2) In sub-rule (1) after Clause (b), insert the following: 1 

“or (c) where the party to the decree has been declared insolvent, against the 
Assignee or Receiver in insolvency”. 

(3) Between sub-rules (1) and (2), insert the following: 

“(la) Where from the particulars mentioned in the application in compliance 
Rule 11 (2) (ff), supra, or otherwise the Court has information that (he orgi- 
nal decree-hoider has transferred any part of his interest in the decree, the Court 
shall issue notice of the application to all parties to such transfer, other than the 
petitioner, where he is a party to the t rans fer ” 

(4) Add the following proviso to sub-rule (2) : 

“Provided that no order for execution of a decree shall be invalid owing to 
_meornission of the Court to record its reasons unless the judgment-debtor ha« 


Order 21, Rule 22 — Note 3 (contd.) 

A notice under this rule should be 
u spedfically show cause why the decree 
should not be executed. AIR 1932 Pat 199 
(201, 203): 11 Pat 241 (DB). 

(9) Where there are two or more judg¬ 
ment-debtors with joint liability, the notice 
under this rule must be given to all of 
them. Notice to one of them will not 
bind the others. (1947) 51 Cal WN 560 
(562). 

-(/0) Where one of the judgment-debtors 
with joint liability dies, a notice to his 
legal representatives under this rule is 
necessary before the decree can be execut¬ 
ed against Lhem. AIR 1945 Bom 409 (412) 
(DB). 

[See also AIR 1962 All 125 (126, 127). 
(To widow of deceased judgment-debtors.) 
** AIR 1961 Her 172 (173, 174): 1960 Ker 
LT 1032 (DB)J 

(11) Prayer for leave under Section 50 
and Order 21, Rule 22 (b) for execution 
of decree against legal representatives of 
deceased partners — They are entitled to 
notice under Order 21,' Rules 50 ( 2 ) and 
22 (1) (a) (b) — At hearing Court did not 
make any order as regards legal repre¬ 
sentative — Appellate Court could decide 
and grant necessary relief. (1966) 70 Cal 
WN 131 (DB). 

4. Proof of notice.— ( 1 ) The onus of 
proving want of notice will be on the party 
setting it up. (1902) 29 Cal 580 (582) 

(DB) ** AIR 1962 Andh Pra 156 (157): 

1961 Andh LT 136. 

(2) An entry on the order sheet to the 
effect that notice has been served will be 


prima facie evidence of the service of 
notice. AIR 1948 Cal 165 (167): ILR 

(1948) 1 Cal 331 (DB) ** AIR 1959 Pat 
89 (99, 100): ILR 36 Pat 1025 (DB). 

(3) Mere entries in suit register showing 
that the notices were issued cannot by 
themselves prove that notices were served. 
AIR 1950 Cal 513 (514) (DB). 

(4) Property sold for grossly inadequate 
price and purchased by decree-holders who 
were the only bidders — Court should 
require best evidence of service of notice. 
AIR 1947 Pat 139 (140) (DB). 

5. Effect of omission to give notice. —* 

(1) Death of judgment-debtor — Execution 
against his estate — Notice under this rule 
served on certain person as legal represen¬ 
tative — Objection that he was not legal 
representative not accepted — Properties 
of judgment-debtor sold in execution — 
Later on person to whom notice was sent 
found to be not proper legal representa¬ 
tive — Case held was one of material ir¬ 
regularity in the exercise of jurisdiction 
and, therefore, the sale was not void. 
(1901) 25 Bom 337 (348): 27 Ind App 216 

(2) In cases of a total omission to issue 
a notice under the rule the sale is absolute¬ 
ly void and not merely voidable. AIR 1914 
PC 129 (132): 41 Ind App 251 ** AIR 1924 
Mad 431 (436): 47 Mad 288 (FB) ** AIR 

1945 Pat I (17): 23 Pat 528 (FB) »* (1965) 
31 Cut LT 632 (635): ILR (1964) Cut 829 
(DB) ** AIR 1964 Ker 158 (161): 1964 (1) 
Cri LJ 668: 1964 Ker LJ 97 (DB). 

[But see AIR 1967 Trav-Co 153 (166) 
(DB).] 


[The Code of] CSvfl Procedure, 1908 


[O 21 R 22 N 5] 567 


sustained substantial injury as die result of such omission” [2-9-1936 and 13-10* 

1936]; Act 26 of 1968, S. 3 and Sch., Pt 11 (w.eX 5-9-1968). 

Mysore 

Delete Rule 22 and substitute the following:— 

22. (1) Where an application for execution is made— • 

(a) more than two years after the date of the decree, or 

(b) against the legal representative of a party to the decree, or 

(c) where the party to the decree has been declared insolvent, against the Assignee 

or Receiver in Insolvency, or 

(d) for the execution of a decree filed under the provisions of Section 44A of this 

Code, 

• the Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed why the 
decree should not be executed against him: 

Provided that no such notice shall be necessary in consequence of more than two 
years having elapsed between the date of the decree and the application for execution 
if the application is made within two years from the date of the last order against the 
party against whom execution is applied for, made on any previous application for 
execution, or in consequence of the application being made against the legal representa¬ 
tive of the judgment-debtor, if upon a previous application for execution against the 
same person the Court has ordered execution to issue against him. 


(2) Where from the particulars mentioned in the application in compliance with 
Rule 11 (2) (ff) of this Order or otherwise the Court has information that the decree- 
holder has transferred any part of his interest in the decree, the Court shall, issue notice 
of the application to all parties to such transfer, other than the petitioner, where he is a 
party to the transfer. 

(3) Nothing in the foregoing sub-rules shall be deemed to preclude the Court from 
issuing any process in execution of a decree without issuing the notice hereby prescribed. 

Order 21, Rule 22 — Note 5 (contd.) 

(3) Even if the judgment-debtor died 

P ro Perty had been attached and 
ordered to be sold, the absence of notice 
to the legal representative would render the 
!» Ie void. AIR 1936 Mad 205 (214, 219): 

5? 461 ( pB )- (AIR 1924 Mad 130- 

47 Mad 63, Overruled.) 

( 4 ) Omission to issue notice — Sale is 

vo . ,d . . is immaterial whether properly 

sold is immovable or movable — Nor is it 

purchaser was stranger. 

(1894) 21 Cal 19 (22) (DB). 

(5) The failure to bring the legal repre- 
sentative of the judgment-debtor on the 
record does not necessarily make the pro¬ 
ceedings in execution a nullity. AIR 1938 
Nag 308 (308). 

(1965) 31 Cut LT 632: ILR 
(1964) Cut 829 (DB).] 

(6) If, though no notice is served, he 
appears and contests the application, the 
object of the rule is achieved and the 

are valid. AIR 1956 Trav-Co 
i 4 ^, ^53): ILR (1955) Trav-Co 823 (FB) ** 

£ IR « 19 ?L Pat 431 (433 > ( DB > ** AIR 1956 
1 < 4): f LR (1956) 6 Raj 23 (DB, ** 

?DB ) 1959 Pat 89 (95): ILR 36 Pat 1027 

w'p* 7 h 0°, W (DB,J Am 1940 Pi “ 142 (144>: 

< 7) Per , son concerned served with notice 
under Rule 66 and thus aware of applica¬ 


tion pending against him — Proceedings 
are valid even if no notice under this ruie 
is issued. AIR 1951 Mys 118 (119): ILR 
(1952) Mys 24 (DB) ** AIR 1959 Raj 47 
(50): 1959 Raj LW 682. 

(8) The omission to issue notice under 
this rule does not render the sale in execu¬ 
tion of a mortgage decree void. AIR 1957 
Bom 170 (173): ILR (1957) Bom 623 (DB) 
** AIR 1918 Oudh 379 (388) (DB). 

(9) Though notice under this rule is not 

necessary where the judgment-debtor has 
been fighting out the execution tooth and 
nail in cases which have nothing to do 
with revivor, that principle cannot he 
applied in a case of revivor where there is 
a specific procedure which must be under¬ 
gone if there is to be revivor and notice 
is essential. AIR 1956 Raj 1 (5): ILR 

(1956) 6 Raj 23 (DB). 

(10) In a jurisdiction in which the pro¬ 
viso to sub-rule (2) of Rule 22 (Nagpur 
High Court amendment) is in force, an 
omission to issue a notice under the rule 
does not render the sale even voidable 
unless the irregularity has resulted in a 

a.‘£ ,o n i U 1 *° the le « al represenla- 

Bom «b ,DBI 170 <175): ILR (1957) 

rnlJV - Sub "™ le f3) . added by Patna High 

Ss^A:TSnsBr-c. ,* D »g. 
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if tor reasons to be recorded in writing the Court considers that the issue of such notice 
would cause unreasonable delay or would defeat the ends of justice: 

Provided that no order for the execution of a decree shall be invalid owing to the 
omission of the Court to issue a notice as required by sub-rule (1) or to record its rea* 
sons wh§re notice is dispensed with under sub-rule (3), unless the judgment-debtor has 
sustained substantial injury as a result of such omission [30-3-1967]. 

Orissa i , 

Same as that of Patna. 

Patna 

(a) For sub-rule (1) substitute the following: 

“Where an application for execution is made in writing under Rule 11 (2),. 
the Court executing the decree shall issue a notice to die person against whom exe¬ 
cution is applied for requiring him to show cause, on a date to be fixed, why die 
decree should not be executed against him .” 

(b) In Rule 22 add the following as sub-rule (3):—* 

“(3) Proceedings held in execution of a decree shall not be invalid solely by 
reason of any omission to issue or failure to serve a notice under sub-rule (1) or 
to record reasons where such notice is dispensed with under sub-rule (2) unless 
the judgment-debtor has sustained injury thereby” [9-5-1947]. 

Punjab, Haryana and Chandigarh 

(1) The words “two years” shall be substituted for the words “one year” wherever 
they occur. 


Order 21, Rule 22 — Note 5 (contd.) 

1951 Pat 333, Foil.) ** AIR 1951 Pat 333 
(338) (DB). 

[See however AIR 1954 Pat 429 (431) 
(DB).] 


(12) In view of amended sub-rule (1) of 
Order 21, Rule 22 (Patna High Court 
amendment), as it stood after the 1st April, 
1936, the issue of notice under Order 21, 
Rule 22 is not a matter of jurisdiction. 
AIR 1957 Pat 431 (433) (DB) ** AIR 1957 
Pat 433 (435) (DB) ** AIR 1961 Cal 336 
(340): 65 Cal WN 171 (FB). (Calcutta 
High Court Amendment.) ** AIR 1961 Pat 
508 (510) (DB) ** AIR 1961 Pat 480 (482) 
(DB). (Sale in execution, in absence of 
notice, is not nullity.) ** AIR 1959 Pat 89 
(96): ILR 36 Pat 1027 (DB). 

[But see AIR 1959 Pat 89 (100): ILR 36 
Pat 1027 (DB).] 

(13) On the analogy of Order 21, R. 22 
(as amended), where notice was not served 
on the judgment-debtor, under Sec¬ 
tion 158-B of Bihar Tenancy Act (1885), 
omission to give notice was • held to be 
an irregularity not vitiating sale. AIR 
1965 Pat 482 (485): 1965 BLJR 320 (DB). 


(14) The notice under Order 21, Rule 22 
as it stood before the amendment of 1947 
did go to the root of jurisdiction and the 
non-issue of the same had the effect of 
making the execution proceedings void. 
But it was void not in the sense of com¬ 
plete nullity but only in the sense that it 
was not valid and operative against the 
judgment-debtor. AIR 1959 Pat 89 (97). 

ILR 36 Pat 1027. 


(15) Notice under O. 21, R. 37 issued —- 
Omission to issue notice under O. 21, R. 22 
not fatal unless judgment-debtor shows 
that prejudice has been caused to him by 
omission to give notice. AIR 1964 Ker 168 


(161): 1964 (1) Cri LJ 668: 1964 Ker LJ 97 
(DB). 

(16) Execution petition filed within two 
years of decree — Notice under Order 21, 
Rule 22 not required — Notice under 
Order 21, Rule 66 not served — Execution 
sale held a nullity. AIR 1964 Mad 424 
(426): (1964) 2 Mad LJ 229. 

6. Notice to wrong person. — (1) Notice 
to wrong person — Sale is only voidable 
— Proper legal representatives are equally 
bound by execution proceedings though 
not parties to the same. AIR 1952 Orissa 
312 (317) (DB) ** AIR 1950 Mad 801 (806) 
(DB) ** AIR 1938 Pat 372 (374) (DB). 

(2) Where, both the decree-holder and 
the Court being not aware of the true age 
of the judgment-debtor, a notice is issued 
to a. major judgment-debtor as if he were 
a minor, the issue of such notice only 
amounts to an irregularity. AIR 1939 Mad 
5 (6) (DB). 

(3) If the decree-holder was aware of the 
proper legal representatives and deliberate¬ 
ly gets notice served on a wrong person 
and there is no adjudication by the Cour* 
as to who is the legal representative, the 
sale will be void. AIR 1940 Pat 62 (64) 
** AIR 1921 Bom 385 (387): 45 Bom 1180 
(DB). 

7. Irregular service of notice.— (1) The 
notice issued under this rule must be m 
accordance with law and must satisfy the 
requirements laid down in sub-rule (1)* 
AIR 1916 Cal 511 (512, 513) (DB). 

(2) Sufficient time must be allowed to 
the person concerned to enable him to 
come and oppose the application. Ain 

1928 Mad 1052 (1054) (DB). 

(3) The notice must he signed by jne 
Judge or other officer. (1885) 7 All 606 
(608, 609) (PC) •• (*86) 8 All 293 (294). 
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(2) Add the following at the end of the rule : 

“Failure to record such reasons shall be considered an irregularity not 
amounting to a defect in jurisdiction” [7-4-1932]; Act 31 of 1960, Ss. 29 and 

32 [1-11-1966]. 

high court amendments 

Rule 22A 


Orissa 

Same as that of Patna. 


Patna 

After Rule 22 add the following new rule :— 

* “22A. Where any property is sold in execution of a decree, the sale shall not 
be set aside by reason only of the death of the judgment-debtor between the date 
of issue of the sale proclamation and date of sale notwithstanding the failure to 
substitute his legal representative in his place but in case of such failure the Court 
may set aside the sale if satisfied that the legal representative of the judgment- 
debtor has been prejudiced thereby” [9-5-1947]. 


Order 21, Rule 22 — Note 7 (contd.) 

(4) An irregularity in the service of 
notice will not make the subsequent pro¬ 
ceedings void. AIR 1947 Pat 454 (459): 
26 Pat 340 (FB). (AIR 1941 Pat 481, 
Overruled.) ** AIR 1957 Trav-Co 153 (155) 
(DB). 

(5) The irregularity may also furnish a 
ground for avoiding a sale under Rule 90. 
AIR 1930 Pat 153 (154). 

(6) It is for the Court to determine whe¬ 
ther there has been sufficient service and 
it is not every departure from the pres¬ 
cribed mode of service that will invalidate 
the service. AIR 1936 Pat 593 (594) (DB) 
** AIR 1965 Raj 79 (80): 1964 Raj LW 
446 ** AIR 1959 Pat 89 (99): ILR 36 Pat 
1027 (DB). 

(7) For service of notice under Order 21, 
Rule 22 non-compliance with Order 5, 
Rule 17 amounts to material irregularity. 
AIR 1966 Orissa 166 (168): 32 Cut LT 646. 

8. Objection as to notice, when may be 
taken. — (1) An objection that no notice 
was issued is entertainable at any time, 
even in appeal. (1911) 9 Ind Cas 584 (585) 
(DB) (Cal) ** AIR 1938 Pat 162 (164) 

(DB). 

(2) An objection cannot be allowed to 
be taken in appeal if it is likely to take 
the other side by surprise. AIR 1920 Pat 
735 (738): 4 Pat L Jour 645 (DB). 

(3) Execution petition — Amendment 
by deleting property originally mentioned 
therein as it did not belong to judgment- 
debtor and substituting another property — 
Judgment-debtor not objecting to execu¬ 
tion in spite of notice under Order 21, 
Rule 22 is entitled to object subsequently 
after amendment. AIR 1968 Pat 458 (462). 

(4) Principle of cases under this rule 
that judgment-debtor appearing in proceed¬ 
ings cannot later object that the proceed¬ 
ings are bad for want of notice, applies 
to recovery proceedings against defaulters 
of income-tax. AIR 1969 Mad 143 (144): 71 
ITR 26 (DB). 


9. More than one notice. If contemplated 
by the rule. — (1) The provisions of the 
rule as to notice apply to every subsequent 
application also. AIR 1925 Pat 474 (476) 
(FB). 

[See however AIR 1929 Mad 275 (279, 
280) (DB).] 

(2) A fresh notice is contemplated as 
necessary even in subsequent applications 
except in so far as the proviso renders that 
course unnecessary. AIR 1925 Pat 474 
(476): 5 Pat 1 (FB). (Overruling AIR 1924 
Pat 111: 2 Pat 916.) 

(3) The expression “last order against 
party” is not restricted to an order sub¬ 
sisting against the party but also includes 
an order which has been vacated. AIR 
1930 Pat 536 (538): 9 Pat 499 (DB). 

(4) An order directing the execution pro¬ 

ceedings to be struck off for the default ot 
the decree-holder does not furnish a fresh 
starting point. AIR 1938 Pat 162 (164) 

(DB). 

(5) Where the proceedings are but a 
continuation of a prior execution case, 
no notice of such proceedings is necessary. 
AIR 1949 Pat 401 (403): 27 Pat 43 (DB) 
** AIR 1931 Bom 425 (427, 428) (DB) ** 
AIR 1920 Mad 1034 (1035): 43 Mad 57 
(DB). 

(6) If a notice under this rule has 
already been properly issued at the time of 
making the application, a fresh notice, 
after the amendment, is not necessary. 
AIR 1949 Pat 401 (403): 27 Pat 43 (DB) ** 
AIR 1947 Bom 430 (433, 434). 

(7) Decree radically amended without 
notice to affected party — Amendment 
invalid — Application for execution made 
more than two years from original decree 
— Notice under Order 21, Rule 22 is 
essential. AIR 1962 Andh Pra 134 (135, 
136). 

10. Remedy when property has been sold 
without notice under this rule. — (1) When 
a sale is held without a notice under this 
rule, the party aggrieved will be entitled 
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Order 21, Rule 22 — Note 10 (contd.) 

to have the sale declared void and to 
claim damages. This he may do by means 
of an application under Section 47. (1908) 

32 Bom 572 (574) (DB) ** (1911) 9 Ind 
Cas 584 (585) (DB) (Cal). 

11. Date of the decree. —» (1) If the 

decree of the first Court is affirmed or 
modified in appeal, the date of the decree 
is the date of the appellate decree. If the 
appeal is dismissed for default, the dale of 
the decree is that of the decree appealed 
against. AIR 1917 Cal 728 (730): 44 Cal 
954 (DB). 

(2) Where a decree is amended the 
terminus a quo is the date of the amended 
decree and not the original decree. AIR 
1940 Pal 5 (G) (DB). 

(3) Where a decree provides for the 
payment of money in instalments, the 
period of one year should be computed 
from the date of the decree and not from 
the date of default in payment of the 
instalment. AIR 1921 Lah 384 (385). 


12. Notice, when not necessary.— (1) 
In cases (ailing under Clause (a) of sub¬ 
rule (1). no notice need be issued to a 
judgment-debtor who has no interest in 
the property against which execution is 
sought. AIR 192G Cal 86 (8G, 87) (DB). 

(21 In cases falling under Clause (b) of 
sub-rub.* fl|. notice to an adult legal re- 
preseniative capable of representing the 
estate is sulficient. AIR 1954 Trav-Co 20 
(27) ** AIR 1929 Mad 275 (282) (DB). 

(3) No notice is essential where the legal 
representative is already a party on the 
record though in another capacity. AIR 
1925 Cal 1227 (1228) (DB) ** (1904) 14 

Mad L Jour 342 (343) (DB). 


(4) In view of Section 158-B (2) of the 
Bihar Tenancy Act (8 of 1885) which is 
a mandatory provision as to notice, 
corresponding to this rule, notice under 
this rule has been held not necessary in 
execution proceedings under the Bihar 
Tenancy Act. AIR 1947 Pat 33 (34): 25 
Pat 267 (DB). 

(5) Application for transmission of 
decree to another Court for execuiion — 
N * notice of such application to judgment- 
d< blur is necessary. 1956 Andh LT 997 

(998). _ . 

16 ) Attachment before judgment — Sub¬ 
sequent sale of attached property — 
Decree holder bringing property to sale in 
execution of his decree not bound to give 
police to alienee under Order 21, R. 22. 
AIR 1957 Andhra Pra 38 (40). 


13. Court executing the decree.— (1) 

Where the decree is transferred for exeeu- 


Court can and in fact 
competent to issue the 
Cal WN 897 (899) ** 

(584, 585): 40 Mad 1069 
Oudh 448 (450): 28 

Oudb Cas 330 (DB). 

An application to execute against the 

legal representatives has to be made to the 


tion, the transterec 
is the only Court 
notice. (1908) 12 

AIR 1918 Mad 580 
(FB> ** AIR 1925 


Court which passed the decree, but notice 
under the rule has to be issued by the 
transferee Court. (1905) 28 Mad 466 (469) 
(FB). 

t4. Sub-rule (2). — ( 1 ) The mandatory 
character of the rule is not in any way 
abrogated by sub-rule (2). AIR 1928 Cal 
60 (62) 55 Cal 96 (DB) ** AIR 1924 Mad 

431 (436): 47 Mad 288 (FB) ** AIR 1936 
Mad 205 (207): 59 Mad 461 (FB). 

(2) The sub-rule gives a discretion to the 

Court to dispense with the notice under 
certain circumstances. AIR 1933 Cal 560 
(561) (DB) ** AIR 1935 Cal 125 (126) 

(DB). 

(3) If notice is dispensed with, the 
reasons should be recorded. AIR 1918 Mad 
645 (647). 

(4) The omission to record reasons for 

dispensing with notice will be a mere ir¬ 
regularity and the proceedings will not be 
totally invalid merely bv reason of the 
omission. AIR 1924 Mad 431 (436): 47 

Mad 288 (FB) ** AIR 1956 Trav-Co 147 
(154): ILR (1955) Trav-Co 823 (FB). 

[But see AIR 1935 Rang 42 (43) (DB) ** 
AIR 1954 Nag 78 (81): ILR (1953) Nag 

657.] 

15. Appeal. — (1) An order on a question 
of notice under the rule will come under 
Sect ion 47 and is therefore, appealable as 
a decree. AIR 1926 Pat 397 (397) (DB) ** 
AIR 1926 Cal 539 (539, 540) (DB). 

(2) An order of arrest without notice is 
not a final order and is not appealable. 
AIR 1929 Mad 718 (720). 

(3; The High Court will interfere in its 
revisional jurisdiction in extreme cases. 
AIR 1929 Rang 161 (162): 7 Rang 110. 

(4) An order allowing or refusing an 
application to set aside a sale for want 
of a notice under the rule comes under 
Section 47 and is, therefore, appealable. 
(1912) 40 Cal 45 (49) (DB) ** AIR 1924 
Mad 431 (432): 47 Mad 288 (FB) ** AIR 

1921 Pal 145 (149): 6 Pat L Jour 319 (DB). 

16. Costs.— (1) Under the ordinary 
practice a notice under this rule is made 
absolute without costs being awarded. AIR 
1S47 Bom 430 (434). 

17. Application of res judicata.— (1) 

Objections which might and ought to have 
been taken but were not taken on service 
of notice under Order 21, Rule 22 cannot 
be subsequently raised. AIR 1969 Pat 21 
(23): 1968 BLJR 602 (DB> ** AIR 1966 

Raj 44 (45): 1965 Raj LW 381. 

(2) Objections about non-saleability of 
properly should be raised before order 
on notice under Rule 22 is passed Sub¬ 
sequent objection held barred bv principle 
of constructive res judicata. AIR 1969 
Pat 21 (23): 1968 BLJR 602 (DB). 

18. Limitation. — (1) Allegations of 

absence of notices under Order 21, Rules 
22 and 66 — Judgment-debtor coming to 
know sale only within a week of applica- 
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B. 23. Procedure after issue of notice.-(l) Where the P^on ro wnem 
notice is issued under the last preceding rule does not appear or does not s 
cause to the satisfaction of the Court why the decree should not be executed, the 

Court shall order the decree to be executed. 


(2) Where such person offers any objection to the execution of the decree, 
the Court shall consider such objection and make such order as it thinks lit. 

;[1882 and 187.7, S. 249; 1859, S. 247. See Ss. 38, 47, 51 and Hr. 24 and 57 


below.] 

_ ti _ 

Order 21, Rule 22 — Note 18 (contd.) 
tion — Section 18 of Limitation Act (1908) 
applies. AIR 1964 Ker 88 (90). 

(2) Notice did not state that question of 
limitation was to be decided — Judgment- 
debtor did not appear — Court ordering 
arrest of J. D. — He could raise question 
of Limitation in subsequent execution pro¬ 
ceedings. AIR 1954 Mad 1 (3, 4, 5): (19o3) 

2 Mad LJ 225. (Overruled on another 
point in AIR 1960 Mad 343.) 

(3) Assignment of decree — Petition by 

assignee under Order 21, Rule 16, for re¬ 
cognition and for issue of notice — Moue 
of execution not indicated — Though 
defective as execution petition, it amounts 
to step-in-aid as it was accepted by me 
Court. AIR 1963 Andh Pra 241 (242). 

(1962) 1 Andh WR 27 (DB). 

(4) Notice to J. D. on question of limita¬ 

tion followed by notice under Rule 2- 
Plea of limitation could properly be taken 
by J. D. after receipt of notice under 
Rule 22 and considered by Court under 
Rule 23. 1963 Ker LT 388 (390). 

(5) Finding of Court of appeal that 
notice under Order 21, Rule 22 con 5*? 

statement and sale proclamation was duly 
served on judgment-debtors was held suit - 
cient to enable the High Court to hold t a 
the judgment-debtor had knowledge ot t 
proceedings — Benefit of Sec turn 18 

Limitation Act not available. ILR (i960) 

1 Cal 643. 

(6) Application for execution made by 
mistake against judgment-debtor who : 
dead be regarded as step in a, d of execu^ 
tion. AIR 1964 Ker 90 (92): 1963 Ker LT 
466 (DB). 

ORDER 21, RULE 23 — SYNOPSIS 


1. Scope. 

2. Objections. 

3. Appeal. 

1. Scope.— (1) If the person to whom 
notice is issued under Rule_ 22 does not 
appear and show cause against execution, 
the Court is bound to order execution. 
Thereupon such person will be concluded 
and bound by the order and cannot go 
behind it. AIR 1951 Assam 75 (77): ILR 
(1950) 2 Assam 215 (DB) ** AIR 1950 Hvd 
15 (17): ILR (1951) Hyd 84 (DB) ** AIR 
1942 Cal 369 (369) (DB) ** AIR 1969 Pat 
251 (252, 253) (DB) ** AIR 1965 Raj 155 
(158): 1964 Raj LW 59 ** AIR 1960 Raj 
280 (282): I960 Raj LW 149 (DB). 


(2) If the execution application is sub¬ 
sequently dismissed under Rule 57 of the 
this Order, the dismissal has been held 
to have the effect of vacating the previous 
order for execution. AIR 1916 Mad 886 
( 886 ). 

(3) If, on the day fixed, neither party 
appears, the application can be dismissed. 
(1895) 20 Bom 541 (542) (DB). 

[But see AIR 1965 Guj 69 (70): (1963) 

4 Guj LR 1017.] 

(4) Issue of warrant for arrest of judg¬ 
ment-debtor is a process for execution of 
the decree. AIR 1962 Ker 258 (259): 1962 

(2) Cri LJ 372: 1962 Ker LT 169 (DB). 

(5) Suit against undischarged insolvent 
without leave of Insolvency Court — Ex 
parte decree not a nullity — Execution of 
decree held good. AIR 1967 Andh Pra 188 
(189): (1966) 1 An WR 281. 

(6) Order of the executing Court under 
Rule 23 (1) operates as a constructive res 
judicata against the judgment-debtors. 
AIR 1965 Raj 155 (158): ILR (1964) 14 Raj 
431 ** 1964 BLJR 617 (619) ** AIR 1963 
Guj 1 (5): (1962) 3 Guj LR 1032. 

(7) Any contention against execution of 
decree is barred by res judicata — Conten¬ 
tion which ought to have been raised but 
not raised is also barred by constructive 
res judicata. AIR 1963 Guj 1 (2): (1962; 3 
Guj LR 1032. 

2. Objections.— (1) If the person to 
whom the notice is issued appears and 
offers objections the Court is equally bound 
to consider those objections. (1910) 5 Ind 
Cas 546 (547) (DB) (All) ** (1870) 14 Suth 
WR 155 (155) (DB) ** (1895) 22 Cal 558 
(561) (DB). 

(2) There is no particular form in which 
the objections are to be presented and, if 
in writing, they need not be verified. 
(1867) 8 Suth WR 200 (200) (DB). 

(3) Objections should go to the root of 
the executabilily of the decree. AIR 195b 
Raj 1 (5): ILR (1956) 6 Raj 23 (DB) ** 
(1886) 8 All 377 (380) (DB). 

(4) The objections should not be merely 

formal or immaterial ones which do not 
prevent execution. AIR 1956 Raj 1 (5): 

ILR (1956) 6 Raj 23 (DB). 

[See (’91) 13 All 343 (344) (DB).] 

(5) Sub-rule (2) does not contemplate 
appearance of a judgment-debtor at a sub¬ 
sequent stage; sub-rules (1) and (2) deal 
with the same stage of proceedings; sub 
rule (1) contemplates the non-appearance 
of a judgment-debtor; sub-rule (2) his 
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PROCESS FOR 


0M 


cution 


R. 24. Process for execution.—(1) When the pre liminar y measures (if any) 
required by the foregoing rules have been taken, - the Court shall, unl ess it sees 
cause to the contrary, issue its process for the execution of the decree. 

(2) Every such process shall bear date the day on which it is issued, and shall 
be signed by the Judge or such officer as the Court may appoint in this behalf, 
and shall be sealed with the seal of the Court and delivered to die proper officer 
to be executed. 


(3) In every such process a day shall be specified on or before which it shall 
be executed. 

[1882, Ss. 250, 251, para. 1; 1877, Ss. 250, 251 (1), 343; 1859, Ss. 221, 222. 
Cf. R. S. C., O. 42, Rr. 14 and 16. See S. 51.] 


Allahabad 


HIGH COURT AMENDE 


I M 


NTS 


After the words at the end of sub-rule (3) “be executed," add the words "and a day 
shall be specified on or before which it shall be returned to Court.” 

Andhra Pradesh 

i 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 27 of 
1962, Ss. 13 and 15 (1-12-1963). 


Bombay: Dadra and Nagar Havelia 

In Order XXI, for the existing Rule 24 
Ing as Rule 24 and marginal note :— 


Order 21, Rule 23 — Note 2 (conftd.) 

appearance, but at the same stage of the 
proceedings. AIR 1951 Assam 75 (76): ILR 
(1950) 2 Assam 215 (DB). 

(6) Notice served by affixture on two 
judgment-debtors, who were brothers. One 
brother appeared — Held, service on the 
other was valid and ex parte order passed 
was upheld. AIR 1962 Andh Pra 156 (157): 
1961 Andh LT 136. 

3. Appeal.— (1) An order allowing or 
refusing execution under this rule is appeal- 
able as a decree. AIR 1941 Mad 440 (442) 
(DB) ** (1911) 9 Ind Cas 823 (823) (Lah) 
** AIR 1963 Guj 1 (2): (1962) 3 Guj LR 
1032. 

ORDER 21, RULE 24 — SYNOPSIS 

1. “Shall Issue process”. 

2. “Shall be sealed”. 

3. Delivery of process for execution. 

4. Delegation of authority to execute. 

5. Arrest or attachment without warrant. 

C. “Shall be signed”. 

7. Specification of day on or before 

which process has to be executed. 

8. Revenue Courts. 

1. “Shall issue process”.— (1) If the 
preliminary measures prescribed by the 
previous rules have been taken, the Court 
is bound to issue process and cannot refuse 
to do so, unless “it sees cause to the con¬ 
trary” such as the judgment-debtor being 
entitled to a right to set oflT, or the 
applicant asking for simultaneous execu¬ 


and its marginal note, substitute the follow- 


tion. (1884) 10 Cal 817 (819) (DB) ** 
1897 Pun Re No. 57, p. 252 (255). 

(2) The fact that a previous execution 
application proved infructuous will not 
justify a refusal. (1871) 17 Suth WR 165 
(168) (DB). 

(3) Executing Court is not bound by an 
injunction for stay of its proceedings issu¬ 
ed by another Court of co-ordinate juris¬ 
diction and is bound to proceed with 
execution under Order 21, Rule 24. AIR 
1951 Pepsu 78 (80): 3 Pepsu LR 214. 

(4) In India warrants for attachment 
ar e issued on the ex parte application of 
the creditor who is bound to specify the 
property which he desires to attach and 
its estimated value. AIR 1949 Cal 457 
(459): ILR (1950) 2 Cal 171. 

(5) Provisions in the Bengal Non-Agri- 
cultural Tenancy (Temporary Provisions) 
Act, directing stay of ejectment proceedings 
against non-agricultural tenants prevail 
over this rule. AIR 1942 Cal 49 (50): ILR 
(1942) 1 Cal 497 (SB). 

(6) The procedure in cases of execution 
of decrees under this rule should not be 
interfered with by District Court by issu¬ 
ing administrative orders. AIR 1962 
Manipur 24 (26). 

(7) Mode of attachment in ordinary cases 
is provided for under Order 21, Rule 24 — 
Property outside jurisdiction of executing 
Court can be attached under Order 21, 
Rule 52. in certain exceptional circum¬ 
stances. AIR 1966 Raj 41 (42): 1964 Raj 
LW 500. 
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24. Process ^or execution.—(1) When the preliminary measures (if any)' required by 
the foregoing rules have been taken, the Court shall, unless it sees cause to the contrary, 
issue its process for the execution of the decree. 

(2) Every such process shall bear date the day on which it is issued and shall be 
signed by the Judge or such officer as the Court may appoint in this behalf, and shall 
be sealed with the seal of the Court and delivered to the proper officer to be executed : 

Provided that a Civil Judge, Senior Division, may. in his special jurisdiction, send 
the process to another subordinate Court in the same District for execution by the pro¬ 
per officer in that Court. 

(3) In every such process a day shall be specified on or before which it shall be 
returned to the Court after its due execution [1-11-1966], 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Calcutta : Andaman and Nicobar Islands 

Add the following to sub-rule (3) : 

“and a day shall also be specified on or before which it shall be returned to 
the Court”. 


Gujarat 

Add the following proviso to R. 24 (2):— 

“Provided that a Civil Judge, Senior Division, may, in exercise of his special 
Jurisdiction, send a process to another subordinate Court in the same district for 
execution by the proper officer in that Court.” (17-8-1961). 


Order 21, Rule 24 (contd.) 

2. ^Sball be sealed”.— (1) Every pro¬ 
cess issued under this rule shall be sealed. 
The provision is mandatory and without 
the seal the process will be invalid and its 
execution illegal. AIR 1919 Pat 404 (405): 

3 Pat L Jour 636 (DB) ** AIR 1935 All 
214 (215): 57 All 660. 

[But see AIR 1948 All 167 (167, 168): 
ILR (1948) All 132.1 

(2) Resistance to the execution of a 

process which is not sealed with the seal 
of the Court will constitute no offence. 
AIR 1939 Rang 320 (320): 1939 Rang LR 

445 ** AIR 1926 Pat 237 (238, 239): 5 Pat 
216 (DB). 

3. Delivery of process for execution.— 

(1) The person to whom the warrant of 
arrest or attachment is entrusted for exe¬ 
cution must be named on the face of the 
warrant. A warrant which is blank and is 
addressed to no one is illegal. ILR (1954) 

4 Raj 504 (505, 506) (DB) ** AIR 1942 Pat 
480 (480) ** AIR 1962 Ker 258 (260): 1962 
Ker LT 169: 1962 (2) Cri LJ 372 (DB). 

4. Delegation of authority to execute. — 

k H 1 *® only says that the process 

shall be delivered to the proper officer to 
be executed. It is not necessary that the 
proper officer” should himself execute the 
?££ ess ‘ U895) 22 Cal 596 (604. 605) 

There is nothing to prevent the 
"proper officer” to whom the process is 
delivered for execution from delegating a 
fybordinate of his to execute the process. 
ILR (1954) 4 Raj 504 (506) (DB) ** AIR 
1945 Nag 210 (212): ILR (1945) Nag 685 
• A AI R 1962 Ker 258 (259): 1962 Ker LT 
169: 1962 (2) Cri LJ 372 (DB). 

(3) The delegation of authority to 
ex ® cu le should be made by a proper 
endorsement on the warrant. A delivery 


bj r hand uuaccompanied by endorsement 
suffers from the same defect as if it had 
not been addressed to the proper officer. 
ILR (1954) 4 Raj 504 (506) (DB). 

(4) A process issued to a bailiff cannot 
be executed by nazir. AIR 1916 Pat 272 
(272): 1 Pat L Jour 550 (DB). 

5. Arrest or attachment without warrant. 

— (1) An officer effecting an arrest or 
attachment should have the warrant in his 
possession; otherwise the arrest or attach¬ 
ment will be illegal. (1883) 5 All 318 (321) 
** (1905) 27 All 258 (259). 

6. “Shall be signed”.— (1) A process 
issued under this rule which is not signed 
by the Judge is illegal. (1885) 7 All 506 
(509, 510) (PC) ** AIR 1935 All 214 (215): 
57 All 860. 

(2) If, any other officer of the Court is 
specially authorized in this behalf, it is 
enough if it is signed by him. (1902) 6 
Cal WN 845 (846, 847) (DB) ** AIR 1920 
All 51 (52). 

(3) Authority given under sub-rule (2), 
is not the authority conferred on any parti¬ 
cular individual but is a general auth¬ 
ority available to anybody who holds that 
office for the time being. AIR 1957 Ker 
174 (175): ILR (1957) Ker 586: 1957 Cri 
L Jour 1264. (Authority to sign warrants 
given to Head clerk — Deputy Nazir acting 
as Head-clerk signing it.) 

(4) Authority should be in writing and 
kept in the Court. 1887 All WN 42 (42) 
(DB). 

(5) If, process is signed by a sheristadar 
“by order”, the presumption will be that 
he was authorized in this behalf. AIR 1923 
Cal 584 (585) (DB). 

(6) Onus of showing that the officer 
signing had no such authority will be on 
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Kerala : Laccadive, Mini coy and Amindivi Islands ^ 

Same as that of Madras (9-6-1959); see Act 37 of 1956, S. 60 and Reg. 8 of 1965, 
Section 3. 

Madhya Pradesh 

In sub-rule (3), for the word “executed," occurring at the end substitute the words 
“returned to the Court" [16-9-1950]. 

Madras and Pondicherry 

Delete the full stop at the end of sub-rule (3) and add the following words s 

“and a day shall be specified on or before which it shall be returned to 
Court” [13-10-1936]; see Act 26 of 1968, S. 3 and Sch., Pt. II [w. e. f. 5-9-1968]. 

Mysore 

Add following as sub-rule (3):—- 

(3) In every such process a day shall be specified on or before which the 
process shall be executed and a day shall be specified on or before which it shall 
be returned to the Court” [30-3-1967]. 

Orissa 

For the existing sub-rule (3), substitute the following s 

“(3) In every such process a date shall be specified on or before which it 
shall be executed and a date shall be specified on or before which it shall be 
returned to Court” [29-12-1961]. 

B. 25. Endorsement on process.—(1) The officer entrusted with the exe¬ 
cution of the process shall endorse thereon the day oh, and the mann er in , which, 
it was executed, and, if the latest day specified in the process for the return there¬ 
of has been exceeded, the reason of the delay, or, if it was not executed, the rea¬ 
son why it was not executed, and shall return the process with such endorsement 
to the Court. 


Order 21, Rule 24 — Note 6 (contd.) 

the party who denies the authority. AIR 
1919 Pat 404 (406): 3 Pat L Jour 636 (DB). 

(7) Every one of the conditions required 
by Clause (2) has to be satisfied by the 
warrant for arrest of judgment-debtors, 
which is also a process for execution of the 
decree. AIR 1962 Ker 258 (259): 1962 Ker 
LT 169: 1962 (2) Cri LJ 372 (DB). 

(8) Under Order 21, Rule 24, C. P. Code, 
read with Clause (3) of Rule 508 of the 
General Rules (Civil) laid down by the 
Rajasthan High Court, the Munserim who 
is the chief ministerial officer of the Court 
would be within his authority in signing a 
proclamation under Order 21, Rule 66, 
provided of course, there is an order of 
the Court in compliance with Clause (3) of 
the said Rule 508. ILR (1960) 10 Raj 1088 
(1095): 1960 Raj LW 550 (DB). 

7. Specification of day on or before 
which process has to be executed.— (1) A 

warrant which does not specify the dale 
on or before which it is to be executed is 
invalid and its execution is illegal. AIR 
1942 Pat 480 (481) ** (1910) 37 Cal 122 
(126) (DB). 

(2) If date is specified the process should 
be executed on or before that date; its 
execution later is illegal. AIR 1924 Nag 
68 (69): 19 Nag LR 183 ** (1913) 40 Cal 
849 (851) (DB) ** AIR 1964 SC 986 (989): 
(1064) 5 SCR 916: 1964 (2) Cri LJ 57. 

(3) If the time has been extended the 
extended date should be specified} other¬ 


wise the execution of the process will be 
illegal. (1910) 37 Cal 122 (126) (DB). , 

[See also (1943) 47 Cal WN 656 (658).] 

(4) Under the rule as amended by the 
High Court of Allahabad a date has to be 
fixed also for the return of the process. 
When it is so fixed the process cannot be 
executed after that date. AIR 1933 All 46 
(47): 55 All 119. 

8. Revenue Courts. — (1) The provisions 

of this rule have been held to apply to 
warrants issued under Section 131 of the 
Central Provinces Land Revenue Act. AIR 
1924 Nag 68 (69): 19 Nag LR 183. 

ORDER 21, RULE 25 — SYNOPSIS 

1. “Officer entrusteS with the execution”. 

2. Delegation of process — See Order 21, 

Rule 24. 

3. Execution of process. 

4. Proof of execution. 

1. “Officer entrusted with the execu¬ 
tion”. — (1) The “officer entrusted with 
execution ** is the peon who himself execut¬ 
ed the process and not the Nazir. (1913) 
40 Cal 849 ((852) (DB). 

2. Delegation of process. — See Order 
21, Rule 24. 

3. Execution of process. * — ( 1 ) Where 

a judgment-debtor is actually arrested and 
brought before the Court the warrant of 
arrest should be deemed to have been 
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(2) Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court shall examine him touching his alleged inability, and 
may, if it thinks fit, summon and examine witnesses as to such inability, and shall 
record the result. 


[1882, Ss. 343 and 251, last para.; 1877. S. 251, last para.; 1859, S. 222, 
last para.] 

HIGH COURT AMENDMENTS 

Allahabad 


Substitute the fallowing for paragraph (2): 

*‘(2) Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court may examine him personally or upon affidavit 
touching his alleged inability, and may, if it thinks fit, summon and examine wit¬ 
nesses as to such inability and shall record the result." 


Andhra Pradesh 

Same as that of Madras. 


Bombay: Dadra and Nagar HaveK* 

The following proviso shall be added to sub-rule (2) of Rule 25 : 

“Provided that an examination of the officer entrusted with the execution of 
a process by the Nazir or the Deputy Nazir under the general or special orders 
of the Court shall be deemed to be sufficient compliance with the requirements 
of this rule” [1-11-1966]. 

Ja] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Gujarat 


Same as that of Bombay but without the words “or the Deputy Nazir” [17-8-1961], 
Kerala : Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras [9-6-1959]i see Act 37 of 1956, S. 60 and Reg. 8 of 1965 
S. 3 (2). 


Madras: Pondicherry 

(1) Substitute the following in the place of tha present sub-rule (2) : 

“(2) Where in the case of a decree for the payment of money the process 
is not executed owing to the decree having been satisfied, such officer shall also 
obtain an endorsement on the process to that effect signed by the decree-holder 
and attested by two respectable witnesses who can identify the decree-holder." 

(2) Add the following as sub-rule (3) : 


“(3) Where the endorsement of such officer is to the effect that he is unable 
to execute the process, the Court shall examine him or cause him to be examin¬ 
ed by any other Court touching his alleged inability, and may, if it thinks fit, 
summon and examine witnesses as to such inability, and shall record the result." 

[Provided that an examination of the officer entrusted with the execution of a process 

by the Nazir or the Deputy Nazir under the general or special orders of the Court shall 

be deemed to be sufficient compliance with the requirements of this clause. Dis No 2282 
of 1916]. 

Where the inability to execute the process is stated to be due to the satisfao 
tion of the decree and such satisfaction has been endorsed on the process as men¬ 
tioned in sub-rule (2) above, the Court shall issue notice to die decree-holder to 


Order 21, Rule 25 — Note 3 (contd.) 

e * ecu ted and to have exhausted itself even 
though the judgment-debtor is released by 
the Court under Section 135 on the ground 
that the arrest was made while he was on 
his way back from attending Court. In 
such a case he cannot be re-arrested under 
the same warrant merely because, the 
requisite endorsement under this rule has 
not been made. AIR 1940 Rang 112 (112, 
113): 1940 Rang LR 253. 

(2) Execution of decree to be completed 


by date specified op process for this pur¬ 
pose — Warrants for delivery of posses¬ 
sion cease to be executable after expiry of 
dale fixed for execution. AIR 1964 SC 986 
(989): (1964) 5 SCR 916: 1964 (2) Cri LJ 
57. 

4. Proof of execution. — (l) The report 
of the Nazir regarding execution of pro¬ 
cess is by itself not evidence. It must be 
proved like any other documentary evi¬ 
dence. (1881) 7 Cal 34 (38) (DB) ** 

(1865) 3 Suth WR (Misc) 11 (15) (SB). 
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show cause on a day to be fixed by tHe Court, why such satisfaction should not 
be recorded as certified; and if, after service of such notice, the decree-holder 
fails to show cause why the satisfaction should not be recorded as certified the 
Court shall record the same accordingly. 

A record of satisfaction under the provisions of this sub-rule shall have the 
same effect as one under the provisions of Order 21, Rule 2, sub-rule (2).” 

For extension to Pondicherry, see Act 26 of 1968, S. 3 and Sch., PL II [w. e. f 4 
5-9-1968]. 

Mysore 


Delete Rule 25 and substitute the following: 


25. (1) The officer entrusted with the execution of the process shall endorse 

thereon the day on which and the manner in which it was executed, and if the 
latest day specified in the process for the return thereof has been exceeded, the 
reason for the delay, or, if it was not executed, the reason why it was not executed, 
and shall return the process with such endorsement to the Court. 




(2) Where the endorsement is to the effect that such officer is unable to 
execute the process, the Court may on its own motion and shall upon an applica¬ 
tion by the petitioner in the execution application examine the officer touching his 
alleged inability and may, if it thinks fit, summon and examine witnesses as to 
such inability and shall record the result. Such examination of the process-server 
as well as of witnesses summoned under this rule shall be made after notice to the 
petitioner in execution application or his pleader. 


(3) Where in the case of a decree for the payment of money the process 
is not executed owing to the decree having been satisfied, such officer shall also 
obtain an endorsement on the process to that effect signed by the decree-holder 
and attested by two respectable witnesses who can identify the decree-holder. On 
receipt of the process with an endorsement so signed and attested, the Court 
shall issue notice to the decree-holder to show cause, on a day to be fixed by the 
Court, why such satisfaction should not be recorded as certified and if after 
service of such notice the decree-holder fails to show such cause the Court shall 
record the same accordingly. A record of satisfaction under the provisions of this 
sub-»ile shall have the same effect as one made under the provisions of sub¬ 
rule (2) of Rule 2 of this Order. [30-3-1967]. 

STAY OF EXECUTION 


R. 26. When Court may stay execution.—(1) The Court to which a decree 
has been sent for execution shall, upon sufficient cause being shown, stay the exe¬ 
cution of such decree for a reasonable time, to enable the judgment-debtor to apply 
to the Court by which the decree was passed, or to any Court having appellate 
jurisdiction in respect of the decree or the execution thereof, for an order to stay 
execution, or for any other order relating to the decree or execution which might 
have been made by such Court of first instance or appellate Court if execution had 
been issued thereby, or if application for execution had been made thereto. _ 


Order 21, Rule 26 

1. Scope.— (1) The question of the 
legality of the order under which the 
decree was sent to it for execution, or the 
question whether the decree was barred by 
limitation on the date of the order, can 
properly be dealt with only by the Court 
which passed the decree and not by the 
Court to which the decree is sent for 
execution and, therefore, to enable the 
judgment-debtor to apply to such Court 
for an order in respect of the decree which 
is sought to be executed, the Court ta 


vdiich a decree is sent for execution may 
irder stay of execution under this rule. 
1880) 5 Cal 736 (737) (DB) ** (1875) 23 
;ulh WR 154 (155) (DB). ^ OPf 

[See also AIR 1937 Rang 477 (479): 1937 
tang LR 287 (DB).] 

(2) The executing Court may order stay 
>f execution •—- 

(a) to enable the judgment-debtor to get 
the decree amended. 1889 Pun Re 
No. 78, p. 294 (295). 

(b) to enable him to show that the 
decree is satisfied, or is not existing. 
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( 2 ) Where the property or person of the Judgment-debtor has been seized 
under an execution the Court which issued the execution may order die restitution 
of such property or the discharge of such person pending the result of the apphca- 

(3) Power to require security from, or impose conditions upon, judgment- 

debtor._Before making an order to stay execution or tor the restitution of pro¬ 

perty or the discharge of the judgment-debtor, the Court may require such security 
from, or impose such conditions upon, the judgment-debtor as it think s fit. 

[1882 and 1877, Ss. 239, 240; 1859, Ss. 290, 291. Cf. R. S. C., O. 42, R. 1& 
CL (b). See Ss. 42 and 47.] 


HIGH COURT AMENDMENTS 

Allahabad 

In sub-rule (3) for the words “the Court may" read the words “the Court shall 
unless good cause to the contrary is shown". 

Assam and Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 27 of 


1962, Ss. 13 and 15 (1-12-1963). 
Bombay: Dadra and Nagar Havelia 


For the existing sub-rule (3), substitute the following:— 

“(3) Power to require security from, or impose conditions upon, judgment- 
debtor.—Before making an order to stay execution or for the restitution of pro¬ 
perty or the discharge of the judgment-debtor the Court shall, unless good cause 
to the contrary is shown, require such security from, or impose such conditions 
upon, the judgment-debtor as it thinks fit" [1-11-1966.] 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 


Order 21, Rule 20 — Note 1 (could.) 

(1808) 9 Suth WR 361 (361) (DB) ** 
AIR 1927 Rang 104 (105): 4 Rang 562 
(DB). 

(c) to enable him to get the decree pass¬ 

ed ex parte against him set aside. 
(1867) 8 Suth WR 202 (203) (DB). 

(d) to enable him to get the decree pass¬ 
ed against him set aside on the 
ground that it was obtained by 
fraud. (1882) 4 Mad 324 (325) (DB). 

(e) for deciding if the decree is barred. 

(1886) 13 Cal 257 (261) (DB). 

[See also AIR 1936 Rang 271 (273): 14 
Rang 550.1 

(3) An order for stay of execution under 
this rule can only be passed on the appli¬ 
cation of the judgment-debtor and no stay 
can be granted on the application of third 

E arties or of the decree-holder. AIR 1931 
ah 690 (691) ** (1886) 12 Cal 615 (519) 
(DB). 

' (4) Under sub-rule (3) of this rule, the 

Court may impose conditions or require 
security, as it thinks fit, before directing 
stay of execution. AIR 1925 Lah 552 
(554). 

(5) A Court to which a decree has been 
sent for execution has no power to refuse 
to execute the decree even for a short 
period except in the circumstances set out 
in this rule. AIR 1936 Rang 184 (187). 

(6) Where an appeal against a decree 
is dismissed for default and an application 
for its restoration is filed, the appellate 
Court has power under this rule read with 
Section 107 of the Court to stay the execu- 
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tiou of the decree till the disposal of the 
restoration application and in an appeal 
from an order of dismissal of the restora¬ 
tion application, the High Court has also 
the power to order stay of execution during 
the pendency of appeal before it. AIR 1956 
Raj 49 (60): 1LR (1955) 5 Raj 175. 

(7) The general practice of staying the 
execution of the decree by the lower 
Courts, even though an application for stay 
in a civil miscellaneous application or civil 
revision petition is dismissed by the High 
Court, till the disposal of the main matter 
on the ground that the record is not with 
them is deprecated and the lower Courts 
are advised to retain with them sufficient 
papers to proceed with execution. AIR 
1953 Mad 876 (877). 

(8) Sub-rule (3) applies only when 
request for stay or execution is made — 
But when Court holds that execution can¬ 
not proceed no question of stay arises. 
AIR 1964 Madh Pra 226 (227): 1963 MPU 
350 (DB). 

(9) See also the following case. 1955 
All L Jour 722 (724). (Decree for eject¬ 
ment from premises put in execution — 
Order requisitioning premises passed under 
U. P. (Temporary) Accommodation Requisi¬ 
tion Act (25 of 1947) during pendency of 
execution proceeding — Order has not 
effect of staying execution of decree.) 

2. Appeal.— (1) As to whether an order 
directing security under suh-rule (3) is an 
order determining the rights of parlies and 
is therefore, appealable as a decree under 
Section 47, see Section 47. 
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Calcutta : Andam an and Nicobar Islands ' " 

In sub-rule (3) cancel the words “the Court may require such security from, or 
impose such conditions upon, the judgment-debtor as it thinks fit" and substitute therefor 
the following words : 

1 \ 

“the Court shall require security from the judgment-debtor unless sufficient 
cause is shown to the contrary”. 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 20 of I960, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 
Madhya Pradesh 


In sub-rule (3), for the word *may” substitute the words “shall, unless good cause 
to the contrary is shown" [16-9-1960]. 

Orissa 

Same as that of Patna. 

Patna 

In sub-rule (3) substitute the words “shall, unless sufficient cause is shown to the 
contrary,” for the word “may”. 

Punjab, Haryana and Chandigarh 

In sub-rule (3) for the words “the Court may" substitute die words “the Court shall, 
unless sufficient cause is shown to the contrary” [7-4-1932]; see Act 31 of 1966 Ss 29 
and 32 [1-11-1966]. 


R. 27. Liability of judgment-debtor discharged.—No order of restitution or 
discharge under Rule 26 shall prevent the property or person of a judgment-debtor 
from being retaken in execution of the decree sent for execution. 

[1882 and 1877, S. 241; 1859, S. 293. See S. 58, sub-sec. (2) and O 21 
R. 40, sub-rule (4).] . v j 


R* 28. Order of Court which passed decree or of appellate Court to be bind¬ 
ing upon Court applied to.—Any order of the Court by which the decree was 
passed, or of such Court of appeal as aforesaid, in relation to the execution of such 
decree, shall be binding upon the Court to which the decree was sent for execu¬ 
tion. 

[1882 and 1877, S. 242; 1859, S. 292. See S. 42 and O. 21, R. 26.] 


Order 21, Rule 27 — Note 1 

(1) Under Section 58, sub-section (2) a 
judgment-debtor released from detention 
under that section is not liable to be re¬ 
arrested in execution of the same decree. 
But an order of discharge of the judgment- 
debtor consequent on the stay of execu¬ 
tion under Rule 26 will not prevent the 
judgment-debtor from being re-arrested in 
execution of the decree. (1886) 12 Cal 652 
(657) ** (1893) 20 Cal 874 (878). 

[See also (1902) 26 Bom 652 (659) 

(DB).] 

Order 21, Rule 28 — Note I 

(1) This rule states that any order of 
the Court which passed the decree in rela¬ 
tion to execution of such decree shall be 
binding on the Court executing the decree. 
In the absence of any such order, it is the 
duty of the Court executing the decree to 
enforce the decree in the same manner and 


to exercise the same powers as if the 
decree had been passed by itself. * AIR 1951 
Nag 270 (274); ILR (1950) Nag 491 (DB) 
** AIR 1930 Oudh 305 (308) (DB). 

[See also AIR 1954 Mys 1 (3): ILR 

(1954) Mys 193 (FB)J 

(2) See also Section 42, and the •follow¬ 
ing cases. ’ AIR 1953 Cal 765 (766) (DB). 
(Objections to order of transfer raised but 
not decided by transferee Court —‘Princi¬ 
ples analogous to constructive res judi¬ 
cata do not apply.) ** AIR 1939 All 97 
(101); ILR (1939) All 131 (FB). 
(Allahabad Court sending decree for execu¬ 
tion to Court in Calcutta — Former Court 
receiving stay order under the U. P- 
Encumbered Estates Act should recall 
decree from Calcutta Court.) •* AIR 1962 
Him Pra 14 (15). ((Plea of limitation 
against executability of decree — Trans¬ 
feree Court is competent to decide question 
— Order 21, Rule 28 is no bar.) 
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R. 29. Stay of execution pending suit between decree-holder and judgment- 
debtor.—-Where a suit is pending in any Court against the holder of a decree 
of such Court, on the part of the person against whom the decree was passed, the 
Court may, on such terms as to security or otherwise, as it t hink s fit, stay execu¬ 
tion of the decree until the pending suit has been decided. 

[1882 and 1872, S. 243; 1859, S. 209.] 


HIGH COURT AMENDM 


IW 


MTS 


Allahabad 

In Rule 29— *■. - 

(1) insert a comma and thereafter the words “or any person whose interests are 

affected by the decree, or by any order made in execution thereof' after the 
words “was passed'* and before the words “the Court may”; 

(2) delete the words “on such terms as to security or otherwise” occurring in the 

rule; 

(3) substitute “if* for “as” before die words “it thinks fit”; and 

(4) Add the following as proviso to the said rule, namely:— 

“Provided that in all cases where execution of the decree is stayed under this 
rule the Court shall require the person seeking such stay to furnish such 
security as it may deem fit.” [1-6-1957.] 

Mysore 


Delete Rule 29 and substitute the following:— 

29. Where a suit is pending in any Court against the holder of a decree of such 
Court instituted by the person against whom the said decree was passed the Court may, 
on such terms as to security or otherwise, as it thinks fit, stay the execution of the decree 
until the pending suit has been decided [30-3-1967]. 


% 


ORDER 21, RULE 29 — SYNOPSIS 

1. Scope. 

2. “Holder of a decree”, 

3. “Such Court”. 

4. “On such terms a s to security or 

oiueiwise”. 

5. “Until the pending suit has been decid¬ 

ed.” 

0. Appeal. 

1. Scope.— (l) If a suit by a judgment- 
debtor is pending in a Court against the 
holder of a decree of that Court, the 
execution of the decree may, under this 
rule, be stayed until the disposal of the 
suit. (1874) 6 NWPHCR 181 (182) (DB). 

[See also AIR 1934 Pat 637 (637).1 

(2) The object of this rule is twofold —* 
(i) to enable the judgment-debtor and the 
decree-holder to ad just their claims against 
each other, and (ii) to prevent a multipli¬ 
city of execution proceedings. AIR 1928 
Cal 222 (224): 55 Cal 512 (DB) ** AIR 
1936 Mad 102 (103). 

(3) The execution Court has no power, 
under this rule, to stay execution of the 
decree if, at that time, no suit is pending 
against the holder of the decree or it the 
suit is against the decree-holder but hied 
by third parties. AIR 1923 Lah 514 (515) 
** (1884) 8 Bom 532 (534) (DB). 

(4) If the execution of the decree has 
been carried out and the decree-holder has 
obtained possession of the property, the 
Court has no power under this rule to 


order restitution of such property. (1885) 
7 All 73 (78, 79) (DB) ** AIR 1930 Lah 
961 (968). 

(5) The power to stay execution under 

this rule is purely a discretionary one and 
will be granted only on sufficient grounds 
being made out. AIR 1956 Madh B 229 
(230) ** AIR 1936 Mad 102 (103) ** 

(1867) 8 Suth WR 392 (392, 393) (DB). 

(6) If the suit against the decree-holder 

is for a declaration that the decree is 

satisfied by an uncertified adjustment out 
of Court, no stay of execution of the decree 
can be granted under this rule. AIR 1923 
Cal 645 ( 646) (DB). 

(7) This rule embraces every kind of suit 

which is maintainable. Thus, according 

to the Madras High Court a suit by the 
judgment-debtor for damages for breach 

of an agreement whereby the defendant 

had agreed to receive in satisfaction of 
his decree certain bonds and to get satis¬ 
faction entered up is a suit to which this 
rule will apply. AIR 1936 Mad 102 (103). 

(8) This rule must be read with Order 
21, Rule 92. Hence, after a sale in execu¬ 
tion has taken place, the Court cannot stay 
the confirmation of the sale. AIR 1935 
Rang 151 (152): 13 Rang 351 (DB). 

(9) Execution of an order awarding costs 
can be stayed under this rule as under 
Section 36 the provisions relating to the 
execution of a decree are deemed to apply 
also to the execution of orders. AIR 1956 
Madh B 229 (230). 
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Order 21, Rnl e 29 — Note 1 (contd.) 

(9-A) An application for stay of execu¬ 
tion of decree for costs in another suit is 
not the proper remedy. The remedy lies 
in filing application for injunction. AIR 
1969 Andh Pra 236 (237). 

(10) This rule has no application to the 
granting of injunctions and no security can 
be demanded in such applications on prin¬ 
ciples analogous to this rule. AIR 1933 
Nag 163 (155). 

(11) ^The distinction between a temporary 
injunction restraining the execution of a 
decree and a stay order is that the former 
is not directed to a Court but to an indivi¬ 
dual. Proceedings taken in contravention 
of a temporary injunction are not a nullity 
as being without jurisdiction, and the effect 
of non-compliance with a temporary in¬ 
junction is only to make the offender liable 
to punishment. But proceedings in con¬ 
travention of a stay order are a nullity. 
AIR 1938 Lah 220 (221). 

(12) Temporary injunction restraining 
execution pending suit to set aside decree 
— Court passing order that attachment is 
to subsist till decision of suit and that 
application for execution is to stand dis¬ 
missed for time being — Order is not 
warranted by law — It is merely suspen- 
sary order keeping execution case pending. 
AIR 1936 Cal 239 (240): 63 Cal 57 (DB). 

1131 An application for stay of execution, 
under Order 21, Rule 29 is maintainable 
even though the decree-holder has assign¬ 
ed his decree, in favour of a stranger 
pending the suit by the judgment-debtor 
and the assignee is not on the party array. 
AIR 1959 ICer 402 (402): 1958 Ker LT 1012. 

(14) Widow of deceased employee of 
Bank, obtaining decree against Bank in 
respect of provident fund amount to credit 
of employee — Bank filing appeal and 
praying for interim order of stay pending 
appeal alleging misappropriation by 
employee of bigger amount than claimed — 
Widow not in position to furnish adequate 
security —— Held, that neither Order 21, 
Rule 29 nor principle of the Rule applied. 
AIR 1963 Mad 143 (144) (DB). 

(16) The provisions of Order 21, R. 29 
are inapplicable to a proceeding under Sec¬ 
tion 144. (1965) 1 LR 763 (766) (Mys). 

(16) Mere fact that injunction is not 
prayed for in suit is no ground to refuse 
to exercise jurisdiction under this rule. 
1.968 Pat LJR 136 (137, 138). 
k (17) Order 21, Rule 29 does not by itself 
^Uperate as vesting some equity in the judg- 
’ ment-debtor. The equity, if any may arise 
after the Court has passed an order for slay 
of the execution. AIR 1962 Raj 223 (225): 
(1962 Rai LW 542 (DB). (ILR 16 

Cal 619, Dissent, from.) 

2. “Holder of a decree”.— (1) This term 
will include an assignee of a decree 
and a suit by the judgment-debtor against 
such assignee is within this rule. AIR 1936 
JMad 102 (103). 


3. “Such Court.”— (l) The . Court in 

which the suit is pending has power to 
stay execution of the decree under this 
rule, only if the decree is a decree of that 
Court. (1867) 8 Suth WR 392 (393) (DB) 
** AIR 1930 Lah 961 (968) ** (1904) 1904 
Pun R e No. 41, p. 127 (128). 

(2) The Court has power in a claim suit 
to stay the execution of the decree in the 
course of execution of which the claim ap¬ 
plication is filed. The same principle 
should apply even if the decree the execu¬ 
tion of which is sought to be stayed, is 
that of superior Court. AIR 1969 Andh Pra 
236 (237). (AIR 1951 Mad 321, Rel. on.) 

(3) Power to stay can be exercised by 
the Court where the suit is pending, even 
if its decree has been transferred for execu¬ 
tion to another Court. AIR 1931 Bom 
247 (248, 249) (DB) ** 1968 Pat LJR 136 
(137, 138). 

(4) If the judgment-debtor’s suit is pend¬ 

ing before the transferee Court, the 
transferee Court has no power, under this 
rule, to stay execution of the decree. AIR 
1930 All 121 (121) (DB) ** AIR 1958 Madh 
Pra 131 (132, 133). (AIR 1934 Cal 4, 

Dissented from.) ** 1967 BLJR 973 (975) 
** AIR 1963 Raj 4 (5): 1962 Rai LW 353 
*♦ AIR 1962 Mys 89 (91): 40 Mys LJ 365. 

[Bui see (1908) 1908 Pun Re No. 130, 
p. 588 (589) ** AIR 1934 Cal 4 (5): 60 
Cal 1119 (DB).] 

(5) The words “decree of such Court’* 
include also the decree passed on appeal 
from the decree of that Court. AIR 1956 
Madh B 229 (230) ** (1888) 10 All 389 
(393, 394). 

(6) The words “such Court’* refer only 
to the Court and not to the Judge pre¬ 
siding over the Court. Where there are 
two Judges attached to the Court, and the 
suit is pending before one Judge and the 
decree is sought to be executed before the 
other, the Judge before whom the suit is 
pending has power under this rule to stay 
execution of the decree. AIR 1956 Madh 
B 229 (230) »* AIR 1953 Madh B 181 (182) 
•• AIR 1931 Bom 247 (248, 249) (DB). 

(7) The rule does not provide that the 
application for stay under it should be 
made on the execution side, and not on the 
original side. If anything, the words of 
the rule suggest that generally speaking 
the application should be made on the 
original side when the suit is filed. AIR 
1957 Raj 219 (220): ILR (1956) 6 Raj 294 
(DB). 

4. “On such terms as to security or 

otherwise.” — (1) The Court has under 

this rule ample discretion in passing an 
order as to the terms on which the execu¬ 
tion of the decree can be stayed. AIR 1956 
Madh B 229 (230). 

(2) While granting the stay of execution 
the Court should consider various circum¬ 
stances before deciding that security should 
be furnished up to the entire decretal 
amount of the former suit. AIR 1957 Raj 
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MODE OF ] 


DM 


ECUTION 


[See Section 51] 

R. 30. Decree for payment of money.—Every decree for the payment of 
money, including a decree for the payment of money as the alternative to some 
other relief, may be executed by the detention in the civil prison of the judgment- 
debtor, or by the attachment and sale of his property, or by both. 


[1882 and 1877, S. 254; 1859, Ss. 201, 232.] 


HIGH COURT AMENDM1 



Allahabad 

Insert the words “or any other kind of transfer" between the words “and sale” and 
“of his property” occurring at the end of the rule [13-2-60]. 


Order 21, Role 29 — Note 4 (eontd.) 

219 (220): ILR (19B6) 6 Raj 294 (DB). 

(Former decree on mortgage — Considera¬ 
tions for deciding amount of security, 
stated.) : 

5. “Un fit the pending suit has been de¬ 
cided. 9 * — (1) The words “until the pend¬ 

ing suit has been decided” should be in¬ 
terpreted to mean until the claim in the 
pending suit has been finally decided after 
an exhaustion of all rights of appeal and 
not merely after a decree has been passed 
by the Court in which the suit is pending. 
AIR 1928 Cal 222 (224): 65 Cal 612 (DB) 
** AIR 1935 Rang 389 (390) (DB). 

[But see AIR 1932 Cal 19 (20): 68 Cal 
1113 (DB) ** 1910 Pun Re No. 82 •* AIR 
1944 Mad 73 (74) (DB). (Suit does not 
include appeal.)] 

6. Appeal* — (1) An order directing secu¬ 

rity to be given is not appealable as it 
does not determine conclusively the rights 
of the parties; but the High Court may, if 
the discretion is not judicially exercised, 
interfere In revision. AIR 1929 Sind 110 
(111) (DB). 


payable periodically at a certain rate is 
a decree for the paymeqt of money even 
if it was made a charge on immovable pro¬ 
perty. AIR 1958 Pat 2 (3) (DB). (Crea¬ 
tion of a charge is for benefit of decree- 
holder.) •* (1871) 15 Suth WR 128 (129) 
(DB) •• AIR 1920 Pat 636 (639) (DB). 

2. As an alternative to some other re¬ 
lief.— See Notes on Order 20, R. 10. 

3. Option as to mode of execution.— 

(1) There is nothing in the Code or in any 
other law which lays down positively that 
several applications for execution of a 
decree cannot be filed simultaneously. 
AIR 1955 All 382 (383) (DB) ** AIR 1957 
Mad 777 (779). (Court has a discretion 
under Order 21, Rule 21, C. P. C. to re¬ 
fuse simultaneous execution and to allow 
the decree-holder to avail himself of only 
one mode of execution at a time.) 

(2) It is for the decree-holder to decide 
how he should execute his decree for the 
payment of money. Court cannot compel 
the decree-holder to adopt any particu¬ 
lar mode of execution. AIR 1956 Hyd 7 
(9): ILR (1955) Hyd 797 (FB) ** AIR 
1955 All 382 (383) (DB). 


(2) Similarly no appeal lies agamst an 
order staying execution of a decree made 
under this rule as it is not an order de¬ 
termining a question relating to the exe¬ 
cution of a decree within the meaning of 
Section 47 read with Section 2, Civil P. C. 
AIR 1956 Madh B 229 (231) •• AIR 1952 
Assam 30 (31): ILR (1952) 4 Assam 106 
(DB) •• AIR 1963 Raj 4 (5): 1962 Raj LW 
353. 

ORDER 21, RULE 30 — SYNOPSIS 

1. “Decree for the payment of money.” 

2. As an alternative to some other relief. 

See Notes on Order 20, Rule 10. 

3. Option as to mode of execution. 

4. Detention of surety in civil prison. See 

Section 145. 

5. Attachment and sale. 

6. Rule not exhaustive of modes of exe¬ 

cution. 

7. Notice to Judgment-debtor. 

1. “Decree for the payment ol money.”— 
(1) A decree under which maintenance is 


[See AIR 1943 Lah 166 (168).] 

[See also AIR 1946 All 385 (387): ILR 
(1946) All 511 (DB) •• AIR 1935 All 179 
(180) ** AIR 1933 Lah 831 (832) ** AIR 
1933 Mad 33 (33): 56 Mad 343 (DB).] 

[But see (1882) 4 All 497 (498).] 

(3) Where a simple money decree de¬ 
clares a charge on certain immovable pro¬ 
perty the decree-holder is not precluded 
from attaching and bringing to sale any 
other property of the judgment-debtor. 
AIR 1948 Bom 143 (143) (DB). (Mainten¬ 
ance decree. AIR 1941 Bom 90: ILR 
(1941) Bom 299 (FB), Relied on; AIR 1941 
Bom 71: ILR (1941) Bom 136 and AIR 
1943 Bom 158: ILR (1943) Bom 292, Not 
approved.) ** AIR 1942 Sind 83 (85): ILR 
(1942) Kar 168. 

(4) Simultaneous execution against 
different judgment-debtors for same amount 
— Not barred. AIR 1961 Andh Pra 63 
(04): (1960) 2 An WR 66. 

(5) There is no legal bar to filing of 
execution petitions one after other — 
Second petition filed before final order on 
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R. 31. Decree for specific moveable property.—(1) Where the decree is for 
any specific moveable, or for any share in a specific moveable, it may be executed 
by the seizure, if practicable, of the moveable or share, and by the delivery thereof 
to the party to whom it has been adjudged, or to such person as he appoints to 
receive delivery on his behalf, or by the detention in the civil prison of the judg¬ 
ment-debtor, or by the attachment of his property, or by both. 

(2) Where any attachment under sub-rule (1) has remained in force for six 

months, if the judgment-debtor has not obeyed the decree and the decree-holder 

has applied to have the attached property sold, such property may be sold, and 

out of the proceeds the Court may award to the decree-holder, in cases where any 

amount has been fixed by the decree to be paid as an alternative to delivery of 

moveable property, such amount, and, in other cases, such compensation as it 

thinks fit, and shall pay the balance (if any) to the judgment-debtor on his applica¬ 
tion. 


Order 21, Role 30 — Note 3 (contd.) 
first — Not barred under Article 160, 
Hyderabad Limitation Act. AIR 1961 Bom 
258 (260, 261): 63 Bom LR 54. 

(6) Execution of maintenance decree by 
wife for arrears of maintenance —■=» 
Charged properties purchased by wife at 
Court sale —- Subsequent execution for sub¬ 
sequent maintenance — Personal liabi¬ 
lity of husband is not extinguished by sale 
of charged properties — Execution can be 
taken out against other property. AIR 1960 
Mad 442 (443): (1960) 2 Mad LJ 
18. 

(7) Where by a compromise decree, in a 
suit by a widow, the widow was to get 
certain amount in full claim of her main¬ 
tenance and the amount was charged on 
certain property of the defendants, the 
widow is entitled to execute the decree 
against the uncharged property of one of 
the defendants, unless, it is shown that 
her execution application is mala fide. 
AIR 1961 Andh Pra 305 (308, 309, 310): 
(1961) 1 Anclh WR 202 (DB). 

4. Detention of surety in civil prison.— 
See Section 145. 

5. Attachment and sale.— (1) This rule 
applies only to cases of decrees for money 
which do not afTect any specific immov¬ 
able property. Where a consent decree 
provided that if a certain sum of money 
is not paitl by a certain date, some specific 
immoveable properly should be sold, no 
attachment is necessary under this rule. 
AIR 1924 Pat 258 (258): 2 Pat 768 (DB) 
** AIR 1934 Pat 008 (609): 13 Pat 387 

(D [See also (1880) 4 Bom 515 (520) (FB) 
** AIR 1936 Lah 573 (573).] 

(2) The holder of a decree for arrears 
of rent is not bound to proceed in the 
first instance against the property in res¬ 
pect of which the arrears are due but 
mnv proceed against other property of the 
judgment-debtor. AIR 1935 Cal 544 (544) 
(DB). 

(3) Dismissal of execution petition — 
Attachment made before judgment ordered 
to continue for specified period — Fresh 
attachment necessary if second application 
i* Tiled after the period. AIR 1962 Mad 
383 (384): (1962) 2 Mad LJ 132. 


6. Rule not exhaustive of modes of exe¬ 

cution. — (1) The words “may be execut¬ 
ed” in this rule show that it does not pur¬ 
port to be exhaustive of the modes of 
execution of money decree. Rateable dis¬ 
tribution of assets Is a mode of execution 
of a decree for the payment of money. 
AIR 1926 Oudh 616 (617): 1 Luck 669 

(DB) ** AIR 1961 Madh Pra 145 (146, 
147): 1961 MPLJ 256 (FB). 

[See AIR 1928 Lah 7 (9).] 

[But see AIR 1925 Nag 382 (383).] 

(2) Though Section 51 prescribes the ap¬ 
pointment of a receiver as one of the 
modes of execution, nothing is mentioned 
about it in this rule, since the subject is 
dealt with in Order 40. AIR 1915 Nag 
98 (99): 11 Nag LR 113 ** AIR 1939 Oudh 
116 (117, 118): 14 Luck 538 (DB). 

(3) Execution of money decree by eject¬ 
ment of a tenant is a method provided 
by Section 61 of the Oudh Rent Act in ad¬ 
dition to the modes prescribed by this 
Code. (1913) 15 Oudh Cas 381 (384) (DB). 

(4) Application for issuance of a cheque 

for the amount lying in Court deposit is 
not m the nature of any of the modes 
of execution contemplated by Order 21, 
Rule 30. (1968) 2 An LT 236: (1969) 1 

An WR 448. 

7. Notice to judgment-debtor.— ( 1 ) The 

Court has ample jurisdiction to issue a 
w'arrant of arrest under this section with¬ 
out previously serving a notice on the judg¬ 
ment-debtor. AIR 1932 Cal 847 (849). 

ORDER 21, RULE 31 — SYNOPSIS 

1. Scope. 

2. Decree for specific moveable property. 

3. Seizure of property nat in possession 

of judgment-debtor. 

4. Modes of execution. 

5. Alternative damages — Sub-rule (2). 

6. Payment of compensation. 

I. Scope.— (I ) This rule does not apply 

to a case where the property sought to be 
seized is not in the possession of the judg¬ 
ment-debtor, but in the custody of a 
third party. (1897) 1 Cal WN 170 (172). 

(2) In order to enable a person to ob¬ 
tain delivery of specific moveable property 
by suit and to enforce the decree by the 
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(3) Where the judgment-debtor has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, o* where, at the end of six 
months from the date of the attachment, no application to have the property sold 
has been made, or, if made, has been refused, the attachment shall cease. 

[1882, S. 259; 1877, Ss. 259, 260; 1859, S. 200.] 

HIGH COURT AMENDMENTS 

Allahabad 

For the words, wherever they occur in each sub-rule, “six months," read the words 
“three months, or such extended time as the Court may for good cause direct." 

Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta; See Act 27 of 1962, Ss. 13 and 15 [w.e.f. 1-12-19631. 

Bombay: Dadra and Nagar Haveli a 

Jw. . * * ' - . J ** 

For the existing sub-rules (2) and (3), substitute the following:— 

(2) Where any attachment under sub-rule (1) has remained in force for three 
months (or such further time as the Court may, in any special case for good cause 
shown, direct), if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have die attached property sold, such property may be sold, 
and out of the proceeds the Court may award to the decree-holder, in cases where 
any amount has been fixed by the decree to be paid as an alternative to delivery 
of moveable property, such amount, and in tfther cases, such compensation, as it 
thinks fit, and shall pay the balance (if any) to the judgment-debtor on his applica¬ 
tion. 


Order 21, Rule 31 — Note 1 (contd.) 

stringent methods prescribed in this rule, 
the plaintiff must allege and prove facts 
which give him a right to compel the deli¬ 
very of the " specific moveables under 
Section 11 of the Specific Relief Act (1 
of 1877). AIR 1916 Mad 314 (317): 39 
Mad 1 (FB) ** AIR 1938 Gal 471 (474) 
(DB). 

(3) Sub-rule (2) applies not only where 
the specific moveables are in existence but 
also where they are either non-existent or 
are contumaciously held back by the judg¬ 
ment-debtor. AIR 1953 Vind Pra, 20 (21). 

2. Decree for specific moveable pro¬ 
perty. — ( 1 ) a decree for possession of 
three-fourths of a person’s estate consisting 
of moveable and immoveable properly is 
a decree that can be executed under Ibis 
rule so far as the moveable property is 
concerned. 1908 Pun WR No. 60. 

(2) The words “specific moveable” in 
this rule do not include money and there¬ 
fore a decree for money cannot be execut¬ 
ed under the provisions of this rule. AIR 
1914 Mad 571 (573): 37 Mad 381 (DB) ** 
AIR 1938 Cal 471 (474) (DB). 

3. Seizure of property not In possession 

of judgment-debtor. — (1) Rule 58 is ap¬ 

plicable not only to attachments in execu¬ 
tion of money decrees, but also to seizures 
under this rule. (1894) 7 CPLR 105 1109, 
110 ). 

4. Modes of execution. — (1) A decree- 
holder is entitled to apply for simultaneous 


execution of the decree by more than 
one of Lhe modes provided by sub-rule (1) 
and, consequently, he cannot be compelled 
to exhaust bis remedy lor delivery of the 
specific moveables before he can be per¬ 
mitted to seek his remedies by the other 
two modes. AIR 1953 Cal 717 (718) (DB). 

(2) Where in the circumstances of a 
case a Court has the power to direct 
attachment under the rule, it is empowered 
to direct conditional attachment so that 
the exercise of the power of ordering 
attachment may not be rendered in- 
frucluous. AIR 1953 Cal 717 (719) (DB). 

(3) The word “attachment” in this rule 
refers to the attachment of properties 
other than the specific moveables which, if 
possible, have to be seized at the first in¬ 
stance. AIR 1953 Vindh Pra 20 (21). 

5. Alternative damages — Sub¬ 
rule (2).— (1) Sub-rule (2) provides that 

if the goods are capable of delivery they 
must be delivered and that if they are not, 
then the assessed damages should be paid. 
(1871) 16 Suth WR 240 (244) (DB) ** 

1890 Pun Re No. 64. p. 170 (174). 

[See also AIR 1940 Cal 337 (343): ILR 
(1910) 1 Cal 372 (DB).] 

(2) Where a decree is passed as provid¬ 
ed by Order 20, Rule 10, the decree-holder 
cannot execute the money portion of the 
decree alone without following the proce¬ 
dure prescribed bv this rule, i.e., without 
applying for delivery of the moveable pro¬ 
perly. AIR 1935 Cal 39 (51): 61 Cal 711 
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(3) Where the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or where, .at the end of three, 
months (or such further time as the Court may, in any special case, for good 
cause shown, direct), from the date of the attachment, no application to ’have 
the property sold has been made, or, if made, has been refused, the attachment 
shall cease [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 8 (1-7-1965). 

Calcutta ; Andaman and Nicobar Islands 

In sub-rules (2) and (3), substitute the words “three months” for the words “adz 
months.” , • - 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17 [31-10-1966 .and 1-5-1967]. 
Kerala : Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras [9-6-1959]; see Act 37 of 1956, S. 60 and Reg. 8 of 1965 
S. 3 (2). 

Madhya Pradesh 

In sub-rules (2) and (3) for the words “six months** wherever they occur, substitute 
die words “three months or such further time as the Court may, in any special case, 
for good cause shown, direct” [16-9-1960]. 

Madras and Pondicherry 

In sub-rules (2) and (3), for the words "six months", substitute the words "three 
months”, and add the following as sub-rule (4) : 

“(4) The Court may on application extend the period of three months mention¬ 
ed in sub-rules (2) and (3) to such period not exceeding six months on the whole 
as it may think fit” [13-10-1936]; see Act 26 of 1968, Sec. 3 and Sch., Pt. II 
[w.e.f. 5-9-1968]. 

Mysore 

In Rule 31 delete sub-rules (2) and (3) and substitute the following 

(2) Where any attachment under sub-rule (1) has remained in force for three 
months, if the judgment-debtor has not obeyed the decree and the decree-holder 


Order 21, Rule 31 — Note 5 (contd.) 

(DB) ** (1903) 13 Mad L Jour 444 (444) 
(DB). 

[See also AIR 1959 Mys 164 (165): 36 

Mys LJ 916. (Decree entitling decree- 
holder to 2 bullocks or their price — De¬ 
cree-holder held had no option of refusing 
to take delivery of moveable property and 
insisting upon money value.)] 

(3) Decree fixing time for delivery of 
moveable property — In default decree- 
holder entitled to a decree for certain sum 
— Decree not under Order 20, Rule 10 — 
Order 21, Rule 31 not applicable — Decree- 
holder not bound to exhaust his remedy 
for recovery of property before proceeding 
to recover the money. AIR 1961 Raj 241 
(242, 243): 1961 Raj LW 330. 

(4) There is no option with the judg¬ 
ment-debtor as to whether he would 
deliver the specific moveables or pay the 
assessed value thereof. AIR 1951 Trav- 
Co 176 (177): 1950 Trav-Co LR 504 (DB). 

6. Payment ©I compensation.— (1) A 

decree for the delivery of specific move¬ 
ables need not, in all cases, be in the 
alternative form, and an enquiry as to 
damages in such cares may more profitably 
be held in executl .n. AIR 1935 Cal 39 
(63): 61 Cal 711 (DB). 

(2) Where the dec~ee does not state the 
amount of money to be paid in the alter¬ 


native as required by Order 20, Rule 10, 
the executing Court cannot fix the value 
of the property; it can only fix the amount 
of compensation. AIR 1953 Hyd 173 (173)x 
ILR (1951) Hyd 89 ** AIR 1953 Vindh Pra 
20 ( 20 ). 

(3) The executing Court cannot straight¬ 
way fix the amount of compensation which 
should be fixed only when every reason¬ 
able attempt to execute the decree by deli¬ 
very has> failed. 1942-2 Mad L Jour 
164 (155). 

(4) The compensation payable to the 
decree-holder should be market value of 
moveables on the date of the decree. AIR 
1953 Vindh Pra 20 (21). 

[See also ILR (1953) 3 Raj 1009 (1012).] 

(5) Under this rule the executing Court 
has got the power to determine the amount 
of compensation where the property is not 
delivered to the decree-holder in the same 
condition in which he was entitled to get 
it and this principle may well be 

to the cases of immovable property. AIR 
1955 All 686 (687) (DB). 

(6) Decree against agent to deliver pos¬ 
session of goods entrusted for sale - 
Agent unlawfully withholding goods after 
order — Decree-holder held entitled to 
recover goods or value on date of decree, 
even at higher rate — Such a course is 
sanctioned by Order 21, Rule 31. ID 
(1958) 1 All 96 (108). 
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St H2Si pat Zt the judgment-debtor on his apphca- 

b ° D (3) Where the judgment-debtor has obeyed the decree and paid all costs ®* 

rSrlsaL* trust, s « 

or, if made, has been refused the attachment shall cease. 

L dd the following as sub-rule (4) to Rule 31* 

f4) The Court may on application extend the period of three months men- 
turned 5 and « to such peri-d not exceeding six months on the 

xx/Vinlft ak ft mav think fit [80-3-1967]. 


Same as that of Patna. 


^In sub-rule, ( 2 ) and ( 8 ), for the words “six months” substitute “three months", and 
add the following as sub-rule (4): 

*v 4 ) The Court may, for sufficient cause, extend the period of three months 
mentioned in sub-rule, ( 2 ) and (3) to such period, not exceeding six months m 
fkn * 17 V*r\lp it mav thin k fit 


Punjab, Haryana and Chandigarh 

(1) In sub-rule (2) for the word “six” substitute the word three . 

£2) Add the following proviso after sub-rule (2) > 

“Provided that the Court may, in any special case, according^ to the special 
circumstances thereof, extend die period beyond three months; but it shah in no 

case exceed six months in all. 1Q _ M 

See Act 81 of I960, Ss. 29 and 32 [w.e.f. 1-11-1958], 



« 12. Decree for specific performance, for restitution ot conjugal rights, or 

t • • n/vHnn Where tVift party against whom a decree for specific 

for an injunction.—^(1) Where tnep y B conjuga l rights, or for an injunction, 

EL rf “p 6 as° el “L ha'd °Lo^^ of obe^g thf decree and has wilfully 

P JET riecree mav be enforced a [in the case of a decree for restitu¬ 
ted to obey it, ^atScLnent of his property or, in the case of a 

d^ee f fo“£e 8 sp e 31^ performance of a contract or for an injunction] by his deten- 

tion in the civil prison, or by the attachment of his property, or by bo •_ 


ORDER 21, RULE 32 — SYNOPSIS 

1. Scope. 

2. Decree for specific performance. 

8. Restitution of conjugal rights. 

4. Form of decree for restitution of con¬ 
jugal rights. 

6. Decree for Injunction. w 

6. “Opportunity of obeying the decree. 

7. Sale of property — Sub-rule (3). 

8. Disobedience of order for Injunction or 

specific performance. 

9. Disobedience of decree for restitution 

of conjugal rights. 

10. Eflect of procedure under this rule. 

11. Limitation — Sec Limitation Act 

(1963), Articles 136 and 137. 

1. Scope. — (1) The question of exe- 
cutability of a decree has to be settled 


primarily upon the form of the language of 
the decree itself. 1959 BLJR 272 (274): 
1959 Pat LR 12. (Decree declaring right 
of decree-holder to put up a bund and 
prohibitory injunction against judgment- 
debtors from interfering with it •— Decree 
is not capable of execution till there is an 
attempt to put a bund and there is an ob¬ 
struction on part of judgment-debtors.) 

(2) A decree, which does not contain 
any direction to the defendant to do or 
to refrain from doing any act, but is mere¬ 
ly a declaratory one, cannot be executed 
under this rule. (1904) 1 All L Jour 541 
(542). 

(3) The rule vests the executing Court 
with a discretion but the discretion has to 
be exercised in judicial manner. AIR 1949 
Mad 374 (375): ILR (1949) Mad 589. 

(4) It is no doubt true that Order 21, 
Rule 32, does not in express terms, refer 
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(2) Where the party against whom a decree for specific oerfonnance or for 
an injunction has been passed is a corporation, the decree may be enforced by the 
attachment of the property of the corporation or, with the leave of the Court by 
the detention m the civil prison of the directors or other principal officers thereof, 
or by both attachment and detention* 

(3) Where any attachment under sub-rule (1) or sub-rule (2) has remained in 

force for one year, if the judgment-debtor has not obeyed the decree and the 

decree-holder has applied to have the attached property sold, such property may 

be sold; and out of the proceeds the Court may award to the decree-holder such 

compensation as it thinks fit, and shall pay the balance (if any) to the judgment- 
aeotor on his application. , * 


W 5 ere ^ J^gment-debtor has obeyed the decree and paid all costs of 

from 11 the S T1 W ^ ch i he 15 bound to Pay, or where, at the end of one year 

trom the date ot the attachment, no application to have the property sold has been 

maae, or it made has been refused, the attachment shall cease. 


P Where a decree for the specific performance of a contract or for an injuno- 

4 -iT aS n0t been _ obe y ed * the Court may, in heu of or in addition to all or any 

so for® a pr ° cess * s ^° r f Said ! di f ect **** act required to be done may be done 

r *. Practicable by the decree-holder or some other person appointed by the 

at . ** C ° st of judgment-debtor, and upon the act being done the 
xp s incurred may be ascertained in such manner as the Court may direct and 
may be recovered as if they were included in the decree. 


Order 21, Rule 32 — Note 1 fcontd.) 
to a decree under Section 92 of the C. P. 
. ode- But where the directions embodied 
in a scheme decree are in the nature of 
an injunction, the scheme decree falls with- 

of ° rder 21, Rule 32. AIR 

Kr7>°o Andb Pra 312 < 313 ): (I960) 1 Andh 
WK 31 (DB). 

(5) Order 21, Rule 32 is not intended to 

apply *° temporary injunctions issued 
under Order 39. The object of this rule 
is to enforce injunctions contained in the 
decrees or orders and not to punish a 
P art y guilty of disobedience. AIR 1963 
4ndh Pra 136 (137): (1962) 2 Andh WR 25 
(DB). (AIR 1941 All 140 and AIR 1945 
Nag 134, Dissented from.) ** AIR 1969 Gui 
28 (32). J 

(6) Suit for return of the goods in specie 
along with claim for rent of premises — 
Court empowered to pass a decree for 
value of the goods in the event of their 
not being delivered — Jurisdiction which 
could be exercised under Rule 32 of O. 21 
in execution proceedings is equally capable 
of exercise even at the stage of decree. 
(1967) 2 Mys LJ 73 (74): 11 Law Rep 264. 

2. Decree for specific performance.— 
(1) A decree for specific performance of 
a contract for sale of immovable property 
docs not by itself pass title. AIR 1988 All 
432 (433): ILR (1938) All 677 (DB) ** 
AIR 1966 Mys 299 (301, 302, 303, 304): 
(1965) 2 Mys LJ 692. 

rSee however (1881) 5 Bom 554 (560) 

(DB).] 

(2) The Court executing a decree for 
specific performance of a contract of sale 
is competent to grant possession of the pro¬ 
perty to the decree-holder, even though no 
relief for possession was either asked for in 
the plaint or .awarded by the decree. AIR 
1957 Pat 701 (702) (DB) ** AIR 1954 All 


643 (644) (DB) ** AIR 1955 Cal 267 (269) 
(DB) *• AIR 1963 Madh Pra 86 (88): 

1963 Jab LJ 234. 

[See also AIR 1955 Cal 402 (409).] 

(3j A decree for specific performance 
operates in favour of both parties. The 
defendant is as much entitled to enforce 
it as the plaintiff. AIR 1954 Pat 497 
(601) (DB) ** AIR 1932 Cal 579 (582, 583): 
69 Cal 501 (DB). 

[See also AIR 1933 Mad 386 (387, 388); 
66 Mad 796 (DB).] 

(4) The remedy provided ,by sub-rule (1) 
of this rule can only be used by a per¬ 
son who is entitled to execute the decree, 
and if by reason of his own incapacity to 
perform his part, he is precluded from 
seeking execution, the sub-rule cannot ap¬ 
ply. Different considerations will, of 
course, arise if such incapacity is due to 
fraud or other wrongful act of the other 
party. AIR 1966 SC 359 (363): 1956 SCR 
62: 35 Pat 347 ** AIR 1954 Pat 497 (501) 
(DB). 

(5) Suit by vendee for specific perform¬ 
ance of contract to sell — Subsequent pur¬ 
chaser made party —- Plaintiff succeeding 
— Subsequent purchaser should be directed 
to join vendor to execute saie-deed. AIR 
1961 Pat 466 (467. 468): 1961 BLJR 326. 

(6) Decree for specific performance ot 
contract of sale — Defendant directed to 
execute sale-deed within 30 days — No 
provision as to when sale price was to be 
paid or whether it was to be paid prior to 
execution of sale deed — Decree cannot 
be said to be not executable on ground 
that sale-price is not paid. AIR 1963 All 
49 (50, 51): 1962 All LJ 1082. 

3. Restitution of conjugal rights.— ( 1 ) 
A decree tor the restitution of conjugal 
rights passed between Hindus or Mahome- 
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Illustration 


A, a person of little substance, erects a building which renders uninhabitable a 
family mansion belonging to B. A, in spite of his detention in prison and the attachment 
of his property, declines to obey a decree obtained against him by B and directing him 
to remove the building. The Court is of opinion that no sum realizable by the sale of 
A's property would adequately compensate B for the depreciation in the value of his 
mansion. B may apply to the Court to remove the building and may recover the costs 
of such removal from A in the execution proceedings. 


[1882, S. 260; 1877, Ss. 259, 260; 1859, S. 200, Cf. R. S. C., O. 42, Rr. 7 
and 30.]* >f , h- 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, XXIX of 1923, Seo- 

tion 2. *' ' . 

HIGH COURT AMENDMENTS 


Allahabad « 

For the words “one year," in sub-rule (3), read the words “three months” and after 
the words at the end of the sub-rule, “on his application,” add the words “the Court may 
fpr good cause extend the time”. 

Andhra Pradesh 


* Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 27 of 
1962, Ss. 13 and 15 (w.e.f.- 1-12-1963). 

Calcutta i Andaman and Nicobar Islands 

In sub-rule (3) substitute the words “three months” for the words “one year”. 


Order 21, Rule 32 — Note 3 (contd.) 
dans can be enforced under this rule by 
the attachment of‘the defendant’s property. 
11875) 1 Bom 164 (167) (DB). 

(2) A wife is not a chattel and cannot, 
therefore, be delivered as such in execu¬ 
tion under the previous rule or this rule. 
AIR 1936 All 657 (658): ILR (1937) All 
82 (DB). 

4. Form of decree for restitution of con¬ 
jugal rights. — (1) In a suit for the resti¬ 

tution of conjugal rights against the wife 
and other defendants who prevenl her from 
going to her husband, the decree should 
declare the husband's right and direct that 
the other defendants do refrain from pre¬ 
venting the plaintifT’s wife from returning 
to^him. Whcre^they do not obey the 
decree, execution can proceed against them 
under this rule. AIR 1920 Pat 798 (799) 
** (’73) 20 Suth WR 92 (92) (DB) ** AIR 
1914 Mad 219 (221) (DB). 

[See however AIR 1920 Bom 112 (113): 

44 Bom 454 (DB).] 

(2) Where, in a decree for the restitu¬ 
tion of conjugal rights, the plaintifT’s 
mother-in-law who was impleaded as a 
defendant in the suit, was directed to re¬ 
frain from preventing the plaintifT's wife 
from returning to him, it was held that hei 
action in merely permitting her daughter, 
who was of age, to reside in her home altei 
decree, did not justify the attachment of 
her property under this rule. (1778) 1 All 
501 (503) (DB). 

5. Decree for Injunction.— ( 1 ) This 

rule applies to cases where a party is 
directed to do some act as well as to cases 


where he is directed to abstain from doing 
an act. AIR 1946 Pat 392 (397): 25 Pat 
397 (DB) ** AIR 1945 Oudh 81 (82) *• 

1930 Mad WN (809) (810) (DB) ** AIR 
1969 Ker 232 (233): 1968 Ker LT 711. 
(Preventive injunction.) 

(2) An interim injunction may be enforc¬ 
ed under this rule read with Section 36. 
(1910) 8 ind Cas 7 (8) (DB). (Obiter dic¬ 
tum.) 

(3) An order requiring the defendant to 
furnish accounts is not an injunction with¬ 
in the meaning of this rule. AIR 1918 Pat 
451 (452): 3 Pat L Jour 106 (DB). 

(4) A decree for injunction can only he 
executed in the manner given in this rule. 
AIR 1954 Punj 197 (198). 

(5) Where a plaintifT obtains a decree 
restraining a municipality from levying and 
recovering terminal tax from him, if a 
lax other than the terminal tax is levied, 
he cannot invoke the aid of an executing 
Court to stop the imposition of that tax. 
AIR 1954 Punj 197 (198). 

(6) A decree for a prohibitory injunction 
cannot be executed as provided for in 
Order 21, Rule 32 (5) and the mode of 
execution for such a decree is the one laid 
down in sub-rule (1) of the rule. AIR 1961 
Punj 547 (548. 549): 63 Punj LR 756 (DB). 

(7) Where the directions embodied in a 
scheme decree passed under S. 92 of the 
Code are in the nature of an injunction, 
the scheme decree falls within the ambit 
of Order *21, Rule 32. AIR 1960 Andh Pra 
312 (313): (1960) 1 Andh WR 31 (DB). 

(8) Decree for injunction in a repre¬ 
sentative suit can be executed under 
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Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 28 of 1963, Ss. 7 and 17 [31-10-1980 and 1-5-1967]. 
Kerala: Laccadive, Minicoy and Amindivi Islands 

Same as that of Madras [9-6-1959]; see Act 37 of 1950, S. 60 and Reg. 8 of 1985, 

S. 3 (2). 

Madhya Pradesh 

(1) In sub-rule (3); 

(i) for the words “one year” substitute the words “three months’*; 

(ii) after the word “application” insert the words “and the Court may also, for 
good cause shown, extend the time for the attachment remaining in force for 
a period not exceeding one year”; and 

(2) In sub-rule (4), for the words “one year” substitute die words “three months, or 
such further time as may have been fixed by the Court under sub-rule (3)” [16-9-1960]. 

Madras and Pondicherry 

(1) In sub-rule (3); 

(i) for the words “one year” substitute the words “three months**; 

(ii) after the word “application” insert the words “The Court may on application 
extend the period of three months mentioned herein to such period not exceed¬ 
ing one year on the whole as it may think fit.” 


Order 21, Rule 32 — Note 5 (contd.) 

Order 21, Rule 32 against those defendants 
who were not eo nomine parties to suit. 
AIR 1960 Cal 623 (626): 64 Cal WN 780. 

6. “Opportunity of obeying the decree.”— 
(1) Before allowing execution under this 
rule against a judgment-debtor, the Court 
should see if he has had an opportunity of 
obeying the decree and whether he has 
wilfully failed to obey it. A demand is 
not necessary to be made upon the party 
against whom execution is sought. AIR 
1954 Pat 497 (501) (DB) •• (1870) 7 Bom 
HCR (OC) 122 (136) ** (*06) 33 Cal 306 
(312) (DB). 

(2) The expression “wilfully,** cannot be 
construed as “unreasonably.** AIR 1949 
Mad 374 (375): ILR (1949) Mad 689. 

(3) If the judgment-debtor has had an 
opportunity of obeying the decree then 
execution may issue against him without 
giving him a further opportunity to obey 
the decree and the Court is not bound to 
issue notice calling upon him to obey the 
decree. (1906) 33 Cal 306 (312) (DB). 

[See also AIR 1936 Mad 706 (706, 707).I 

(4) The question whether the party had 
an opportunity or not to obey the decree 
or whether he wilfully disobeyed it is a 
question of fact and must be decided on 
the facts of each particular case. The ap¬ 
pellate Court having the same powers as 
the original Court can decide the question 
for itself to avoid unnecessary delay. AIR 
1954 Pat 497 (499) (DB). 

(5) Where an application for enforcing a 
decree under this rule has been dismissed 
on the ground that the judgment-debtor 
had no opportunity of obeying the decree, 
a second application after such opportunity 
has been given is not barred. (1894) 21 
Cal 784 (788): 21 Ind App 89 (PC). 


(6) Where the decree declared the right 
of the inhabitants of D village to repair 
and put up a bund at the junction of 
two plots and the inhabitants of M village 
were also restrained from cutting the bund 
or interfering with it in any manner, thq 
decree is not capable of execution under 
Order 21, Rule 32, till the inhabitants of D 
village had actually attempted to construct 
the bund. 1959 BUR 272 (274, 275): 1959 
Pat LR 12. 

7. Sale of property — Sub-rule (3).— (1) 
This rule is a highly penal one and must 
be construed strictly. Before a sale is 
ordered under sub-rule (3), the following 
three conditions must exist: a valid origi¬ 
nal attachment, an application within one 
year of the attachment by the decree- 
holder, and lapse of one year from date 
of attachment. 1911 Pun R© No. 69 (DB). 

(2) Where an order of attachment was 
made on 29-6-1908 and was carried out on 
20-7-1908 and no application for sale was 
made before 20-7-1909, it was held that the 
attachment ceased to exist and the order 
for sale was, therefore, set aside. 1911 
Pun Re No. 69 (DB). 

(3) A sale held under sub-rule (3) cannot 
be set aside under Order 21, Rule 89, sub- 
rule (1) even where the execution of the 
decree under which the sale took place 
is restrained by an injunction granted sub¬ 
sequent to the sale in a separate suit. 
AIR 1933 Cal 96 (97). 

(4) Where a decree is attached under 
this rule, the fact that this rule prohibits 
the sale of the attached property before the 
expiry of one year from the date of the 
attachment is no bar to the attached decree 
being executed by the holder thereof under 
Order 21, Rule 53, sub-rule (2) before the 
expiry of one year. AIR 1935 Mad 413 
(414) (DB). 
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( 2 )r in sub-rule ( 4 ), for the words “one year," substitute the words “three months," 
and after the words “the date of the attachment” add “or of such extended period which 
the Court may order under sub-rule (3)” [13-10-1930]; see Act 26 of 1968, S. 3 and 

Sch., Pt n [w.e.f. 5-9-1968]. 


Orissa 

Same as that of Patna. 


Patna 

In sub-rule (3), for the words “for one year” substitute the words "for three months 
or for such further period, not exceeding one year in the whole, as may, on sufficient 

cause shown, be fixed by the Court . 

_ ^ 

Punjab, Haryana and Chandigarh 

(1) In sub-rule (3), for the words “one year,” substitute the words “three months". 
Add the following proviso to sub-rule (3) : 

“Provided that the Court may for sufficient reasons, on the application of the 
judgment-debtor, extend the period beyond three months; but it shall in no case 
exceed one year in all.” 

" ( 3 ) ^ sub-rule ( 4 ), for the words “one year”, substitute the words “three months or 

such other period as may have been prescribed by the Court [7-4-1932]; see Act 31 of 


1966, Ss. 29 and 32 [1-11-1966]. 

Order 21, Rule 32 — Note 7 (contd.) 

(5) When the injunction requires the de- 
fendant to do a certain act, and upon his 
failure to do the act his property is attach¬ 
ed, but subsequently within the period 
specified in the rule he carried out the 
directions in the decree, his property can¬ 
not be sold. But, where the injunction is 
one restraining the defendant from doing 
a certain act and he has disobeyed the 
decree by doing the act he has, by his 
own act, made it impossible for himself 
to obey the decree (so that there can be 
no question of a second disobedience); and 
in such a case, the judgment-debtor can¬ 
not escape the liability to have the attach¬ 
ed property sold after the lapse of 
the prescribed period and have compensa¬ 
tion paid to the decree-holder out of the 
sale proceeds. AIR 1935 All 480 (480, 481); 
67 All 858 (DB). 

8. Disobedience of order for Injunction 
or specific performance.— (1) Where a 

defendant has wilfully failed to obey a 
decree for injunction or for specific per¬ 
formance passed ag ain st him , the decree 
may be enforced by his detention in the 
civil prison or by the attachment of his 
property or by both. (1884) 21 Cal 784 
(788, 789); 21 Ind App 89 (PC) •* AIR 1938 
Pat 522 (523) (DB) •• AIR 1935 All 
480 (481); 57 All 858 (DB) ** ILR (1961) 
Mys 239 

[See also AIR 1955 All 385 (385) (DB).] 

( 2 ) Detention of judgment-debtor in civil 
prison on disobedience of order of per¬ 
manent injunction — Detention for period 
beyond six weeks is not legal. 1965 Raj 
LW 466 (467): ILR (1965) 15 Raj 1087. 

(3) Upon disobedience of order for in¬ 
junction or specific performance, the 
Court has no power to order the defendant 
to execute a security bond for obeying 
the decree. See AIR 1917 Mad 656 (656, 
657). 


(4) The rule does not prevent the Court 
from passing a conditional order of de¬ 
tention. AIR 1945 Nag 134 (137, 138): ILR 
(1945) Nag 336 (DB). 

(5) Under sub-rule (5) of this rule the 
Court has got the power to direct the act 
to be done so far as practicable by 
the decree-holder or by some other person 
appointed by the Court at the expense 
of the judgment-debtor. AIR 1919 Cal 674 
(675): 46 Cal 103 (DB) ** AIR 1930 PC 
287 (290) ** AIR 1938 Lah 369 (417) (FB) 
** AIR 1961 Mys 166: 39 Mys LJ 
86 ** AIR 1960 Madh Pra 1 (2): 1960 MPLJ 
250. 

( 6 ) The Court is not justified in order¬ 
ing the police to interfere in the matter, or 
in appointing a commissioner to see that 
the decree-holder performs without ob¬ 
struction the acts required to be done. 
AIR 1918 All 152 (154); 40 All 648 (DB). 

(7) Where, after a decree for injunction 
has been passed, the defendant does not 
obey it, the plaintiff’s remedy is by execu¬ 
tion under this rule and not by a separate 
suit. AIR 1954 Trav-Co 117 (118) ** AIR 
1919 Cal 674 (675); 46 Cal 103 (DB) ** 
AIR 1935 All 480 (480); 57 All 858 (DB). 

( 8 ) The words “the act required to be 
done” in sub-rule (5) mean the act that 
has to be done to enforce the injunction 
granted by the decree. AIR 1919 Cal 674 
(675): 46 Cal 103 (DB). 

(9) Where a decree directs a wall to be 
demolished as being an obstruction to a 
right of way and is so demolished in exe¬ 
cution of the decree, but the judgment- 
debtor erects another wall at a different 
place obstructing the right of way, the 
remedy of the decree-holder is a fresh suit 
for injunction. AIR 1921 Lah 376 (377) ** 
AIR 1957 Andh Pra 44 (47). 

( 10 ) The words “act required to be 
done” in sub-rule (5) show that this clause 


590 [O 21 R 32 N 9] 


[The Code of] Civil Procedure, 1908 


Order 21, Rule 32 — Note 8 (con-id.) 
applies only to mandatory injunctions and 
not to prohibitory injunctions, though the 
other sub-rules apply to all injunctions 
generally. AIR 1954 Nag 245 (248): ILR 
(1954) Nag 332 (DB) ** AIR 1950 Mad 
237 (238): ILR (1950) Mad 764 ** AIR 
1938 All 416 (417, 418): ILR (1938) All 
673 (DB) **A1R 1969 Andh Pra 92 (97). 

(AIR 1919 Cal 674, Held no longer good 
law.) ** AIR 1961 Punj 547 (548, 549): 
63 Pun LR 756 (DB) ** AIR 1960 Ker 127 
(129): 1959 Ker LT 1110 (DB) ** ILR 
(I960) 10 Raj 1031 (1036).- (AIR 1919 Cal 
674, Dissented from.) 

[See also AIR 1961 Andh Pra 482 (483). 

(Disobedience of order for mandatory in¬ 
junction — Order 21, Rule 32 (1) applies.)] 

(11) In the case of prohibitory injunc¬ 
tion, the decree-holder can enforce his right 
by way of a suit for damages and is not 
confined to remedy under this rule. AIR 
1958 All 326 (329). 

(12) Where a decree for injunction has 
been passed against several persons jointly 
restraining them from holding a fair on 
the plaintiff’s land and all of them have 
been jointly and severally responsible for 
the disobedience of the decree as well as 
for the profit which they have made out 
of the plaintiff’s land by holding the fair 
on such land, the mere fact that one of 
them is dead will not justify a reduction 
of the amount which the plaintiff is entitl¬ 
ed to get as compensation out of the sale 
proceeds of the property of the defendants 
that has been attached and sold under sub¬ 
rule (3). AIR 1935 All 480 (481): 57 All 
858. 

(13) Order 21, Rule 34 merely sets out 
the procedure to be followed when the 
power sought to be exercised is the execu¬ 
tion of a document. The actual power is 
conferred by Rule 32 (5). Thus, when the 
proviso to Section 11, C. P. and Berar Re¬ 
lief of Indebtedness Act, confers on Uie 
Debt Relief Court the power to take action 
under Rule 32 it necessarily includes the 
procedure prescribed by Rule 34. AIR 1949 
Nag 370 (372): ILR (1949) Nag 633. 

(14) A sale effected in consequence of 
decree for specific performance is not 
voluntary sale and is not liable to pre¬ 
emption under the Punjab Pre-emption Act. 
AIR 1949 Lah 72 (76): Pak LR (1948) Lah 
94 (DB). 

(15) Vagueness of decree in execution 
causing doubt as to the scope of injunc¬ 
tion granted against judgment-debtor — 
Disobedience by him of the injunction can¬ 
not be said to be wilful. AIR 1965 All 44 
(45). 

(16) Finding in another suit holding 
judgment-debtor to have disobeyed the de¬ 
cree granting injunction — Finding 
does not operate as res judicata on the 
question of wilfulness of disobedience 
which has to be considered in execution 
proceedings instituted for the disobedience 


of the decree under Order 21, Rule 32. AIR 
1965 All 44 (45). 

(17) Disobedience of injunction — Court 
granting mjunction can alone punish for 
contempt — Provisions in Section 36 read 
with Order 21, Rule 32 are not attracted. 
ILR (1952) 1 Cal 21. 

(18) The question of taking action under 
Order 21, Rule 32 arises only when a 
party against whom a decree for injunc¬ 
tion has been passed, wilfully fails to obey 
it. Courts have no power to enlarge the 
provisions of Rule 32 so as to take action 
even in the case of an attempt to act in 
contravention of the decree. AIR 1959 Ker 
395 (396): 1959 Ker LT 275 (DB). 

(19) Where the injunction restrained the 
judgment-debtor from impeding the free 
flow of water in the water course on to 
the decree-holder’s land and the judgment- 
debtor by deepening his own land diverted 
the free flow of yvater in the water course, 
by making it percolate into his land: 

Held, that the act of the judgment-debtor 
amounted to a clear disobedience to the 
injunction made against him. AIR 1961 
Mys 268 (269, 270, 272): 1962 Mys LJ 

(Sup) 6. 

(20) Disobedience of an order of tempo¬ 
rary injunction by State — State is liable 
to be proceeded in contempt. AIR 1961 SC 
221 (227, 228): (1961) 1 SCR 728. 

(21) A decree even in very general terms 

that the defendant will specifically perform 
the suit contract or agreement of sale will 
entitle the decree-holder plaintiff to exe¬ 
cute it by compelling the defendant to exe¬ 
cute the deed of sale and also by com¬ 
pelling him to deliver possession of the pro¬ 
perty. (1966) 1 Mys LJ 799: (1966) 7 

Law Rep 61. 

9. Disobedience of decree for restitution 
of conjugal rights. — (1) The expression 
“wilfully” cannot be construed as unrea¬ 
sonably. Thus the refusal of the judgment- 
debtor to live with her husband expressed 
in unequivocal terms is wilful within the 
meaning of this rule. AIR 1949 Mad 374 
(375): ILR (1949) Mad 589. 

(2) The only remedy where the judg¬ 
ment-debtor in a decree for the restitution 
of conjugal rights wilfully refuses to obey 
the decree is to proceed to attach the pro¬ 
perty of the judgment-debtor. AIR 1936 
All 657 (658): ILR (1937) All 82 (DB). 

(3) The Court cannot compel, the wife 
against whom such a decree has been pass¬ 
ed, to go and live with her husband. 
(1934) 150 Ind Cas 307 (308) (Lah). 

(4) It would be wrong in cases of disobe¬ 
dience of the decree for restitution of con¬ 
jugal rights by the minor wife to pass an 
order under Section 25 of the Guardians 
and Wards Act, 1890, directing that her cus¬ 
tody should be given to the husband. 
AIR 1936 All 657 (658): ILR (1957) All 
82 (DB). (Reversing AIR 1936 All 267.) 

(5) Decree for restitution of conjugal 
rights — Judgment-debtor willing to obey 
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R. 33.. Discretion of Court in executing decrees for restitution of conjugal 

rights._(1) Notwithstanding anything in Rule 32, the Court, either at the 

time of passing a decree a [against a husband] for the restitution of conjugal rights 
or at any time afterwards, may order that the decree b [shall be executed in the 
manner provided in this rule.] 

(2) Where the Court has made an order under sub-rule (1) c [° ° °], it may 
order that, in the event of the decree not being obeyed within such period as may 
be fixed in this behalf, the judgment-debtor shall make to the decree-holder such 
periodical payments as may be just, and, if it thinks fit, require that the judgment- 
debtor shall, to its satisfaction, secure to the decree-holders such periodical pay¬ 
ments. 

(3) The Court may from time to time vary or modify any order made under 
sub-rule (2) for the periodical payment of money, either by altering the times of 
payment or by increasing or diminis hin g the am ount, or may temporarily suspend 
the same as to the whole or any part of the money so ordered to be paid, and 
again revive the same, either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may be recovered as though 
it were payable under a decree for the payment of money. 

ISee Section 56.] 

[a] Inserted by the Code of Civil Procedure (Amendment) Act, XXIX of 1923, Sec¬ 
tion 3. 

[b] Substituted by Section 3, ibid, for “shall not be executed by detention in prison/’ 

[c] The words “and the decree-holder is the wife” repealed by S. 3, ibid. 


R. 34. Decree for execution of document, or endorsement of negotiable in¬ 
strument:— (1) Where a decree is for the execution of a document or for the 
endorsement of a negotiable instrument and the judgment-debtor neglects or 
refuses to obey the decree, the decree-holder may prepare a draft of the document 
or endorsement in accordance with the terms of the decree and deliver the same 
to the Court. 

(2) The Court shall thereupon cause the draft to be served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made within 
such time as the Court fixes in this behalf. 


On.er 21, Rule 32 — Note 9 fcontd.) 
the decree — Decree-holder, however, ob¬ 
structing performance without just cause 

— Court can record satisfaction of decree 
on application of judgment-debtor —• 
Older 21, Rule 32, no bar. AIR 1965 Punj 
54 (55, 56): ILR (1964) 2 Punj 803. 

(6) Question relating to satisfaction of 
decree for restitution of conjugal rights — 
Question falls within the scope of Sec. 47 

— Satisfaction can be recorded on applica¬ 
tion of judgment-debtor and Order 21, 
Rule 32 is not a har. AIR 1966 Punj 506 
(507). 1965 Pun LR (Supp) 135. 

10. Effect of procedure under this rule.— 
(1) Where - a decree for possession of a 
certain plot of land and for the demolition 
of a house situate thereon was passed, and 
the decree-holder had received some com¬ 
pensation under this rule by the attachment 
•u d sale of the house on the land, it was 
held that he could still enforce his right 
to the possession of the property. (1904) 
1 All L Jour 431 (432). 

11. Limitation.— See Limitation Act 

(1963), Articles 136 and 137. 

ORDER 21, RULE 34 

1. Decree for execution of document.— 
(1) A decree directing a defendant to exe- 


cule a document in favour of the plaintiff 
is executable in the manner provided by 
this rule on the failure of the defendant to 
obey the directions given in the de¬ 
cree. AIR 1918 Cal 817 (818) (DB) ** 10 
Cal 710 (712) (DB). 

(2) The decree for the execution of a 
document need not have been passed in a 
suit for specific performance of a contract. 
AIR 1938 Cal 767 (767, 768) (DB). 

(3) Where a document is executed by the 
Court under- this rule on behalf of a 
party the admissions contained in such 
document are not binding on the party. 
1942 Oudh WN 580 (581). 

(4) Where a provision confers power on 
a Court to take action under Rule 32 it 
necessarily includes the procedure under 
this rule. AIR 1949 Nag 370 (371): ILR 
(1949) Nag 633. 

(5) An instrument of mortgage executed 
by a Court in pursuance of a decree for 
specific performance needs no attestation 
by two witnesses as required by Section 59 
of the Transfer of Property Act. AIR 1960 
Andh Pra 465 (468, 469): (I960) 1 Andh 
WR 185 (DB). 

(6) Contract for sale of plots made 
during pendency of suit for ejectment of 
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(3) Where the judgment-debtor objects to the draft, his objections shall be 
stated in writing within such time, and the Court shall make such order approving 
or altering the draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper stamp- 
paper if a stamp is required by the law for the time being in force; and the Judge 
or such officer as may be appointed in this behalf shall execute the document so 
delivered. 

(5) The execution of a document or the endorsement of a negotiable instru¬ 
ment under this rule may be in the following form, namely :—< 

“C. D., Judge of the Court of 

(or as the case may be), for A. B., in a suit by E. F. against A. B/% and shall 
have the same effect as the execution of the document or the endorsement of 
the negotiable instrument by the party ordered to execute or endorse the same. 

(6) The Court, or such officer as it may appoint in this behalf, shall cause 
the document to be registered if its registration is required by the law for the 
time being in force or the decree-holder desires to have it registered, and may 
make such order as it thinks fit as to the payment of the expenses of the registra¬ 
tion. 

[1882 and 1877, Ss. 261, 262; 1859, S. 202.] 

35. Decree for immoveable property.—(1) Where a decree is for the delivery 
of any immoveable property, possession thereof shall be delivered to the party to 
whom it has been adjudged, or to such person as he may appoint to receive 
delivery on his behalf, and, if necessary, by removing any person bound by the 
decree who refuses to vacate the property. 


Order 21, Rule 34 — Note 1 (contcl.) 
tenant under U. P. Tenancy Act — Condi¬ 
tion to execute sale-deed after passing of 
decree for ejectment — Ejectment suit dis¬ 
missed in trial Court but dcreed in appeal 
— Failure to execute sale-deed. 

Held, when contract itself had become 
impossible of performance, even appellate 
Court could not execute sale-deed. AIR 
1966 All 185 (187): 1965 All LJ 446. 

(7) The fact that decree appeared to be 
limited to execution of sale deed and does 
not mention delivery of possession does not 
stand in the way of executing the sale- 
deed under this rule. (1966) 1 Mys LJ 799 
(801): 1966-7 Law Rep 61. 

( 8 ) Decree for specific performance of 
contract of sale — Relief of possession 
though claimed in suit, decree silent as to 
such relief — Executing Court has jurisdic¬ 
tion to grant both reliefs. AIR 1963 
Madh Pra 86 ( 88 ): 1963 Jab LJ 234. 

(9) Decree for specific performance of 
contract of sale of immovable property in¬ 
cludes not only the execution of the sale- 
deed hut also the right to recover posses¬ 
sion. (1966) 1 Mys LJ 799: (1966) 7 LR 
61. 

(10) Suit for specific performance de¬ 

creed — Vendor ordered to execute sale- 
deed — Failure — Court appointing Com¬ 
missioner lo execute sale-deed — Held, 
sale as per such sale-deed was pre¬ 
emptible. AIR 1965 Pun j 346 (348): 67 

Pun LR 74. 

(11) ' A document executed according to 
Order 21, Rule 34 (5) has the same effect 


as the execution of a document by a 
parly ordered to execute the same. ILR 
(1960) Ker 678 (697, 698). 

(12) Special mode has been laid down in 
this rule with regard to execution of a 
decree for specific performance. AIR 1963 
Bom 100 (f06): 64 Bom LR 322 (DB). 

1-A. Objections by Judgment-debtor.— 

(1) An order which does not take into ac¬ 
count the objections raised on behalf of the 
judgment-debtor cannot be deemed to be 
a legal or valid one. The provision being 
a mandatory one, non-compliance with that 
provision vitiates tLe order. AIR 1959 
Andh Pra 666 (667): (1959) 2 Andh WR 
508 (DB). 

2. Appeal.— (1) Under Order 43, R. 1. 

Clause (ij an appeal lies against an order 
passed under this rule, on an objection to 
the draft of a document or of an endorse¬ 
ment, but a second appeal is prohibited by 
Section 104. AIR 1926 Cal 976 (976) (DB). 

ORDER 21, RULE 36 — SYNOPSIS 

1. Scope. 

2. Delivery of possession — Symbolical 

and actual. 

3. Effect of symbolical possession. 

4. Joint possession — Undivided share. 

6. Affixture of copy of warrant. 

6. Removal of person bound by decree. 

1. Scope.— (1) Where property is deli¬ 

vered to the decree-holder in execution of 
his decree for possession, the decree is 
satisfied and, therefore, a second apphea* 
tion for possession, on the ground that he 
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(o\ where a decree is for the joint possession of immoveable property such 
mission sh2 be delivered by affixing a copy of the warrant in some conspicuous 
place on the property and proclaiming by beat of drum, or other customary mode, 
at some convenient place, the substance of the decree. 

• (3) Where possession of any building or enclosure is to be delivered and the 

person in possession, being bound by the decree, does not afford ® » 

Court, through its officers, may, after giving reasonable warning and polity to J 
woman not appearing in public according to the customs of the country to with- 
draw, remove or open any lock or bolt or break open any door o y 

act necessary for putting the decree-holder in possession. 

[1882 and 1877, S. 263; 1859, Ss. 199, 223, Cf. R. S. C., O. 42, R. 5. See 
Rr. 36 and 95 to 103; See also S. 51, Cl. (a).] 

HIGH COURT AMENDMENT 


Madras: Pondicherry® 

After sub-rule (3) of Rule 35, the following sub-rule shall be added, namely: 

“(4) Where delivery of possession of a house is to be given and it is found to be 
locked, orders of Court shall be taken for breaking open the lock for delivery ot 
possession of the same to the decree-holder. 


Order 21, Rule 35 — Note 1 (oontd.) 

was dispossessed by the judgment-debtor 
is not maintainable. AIR 1957 Punj 17 
(19): ILR (1957) Punj 243 ** (1882) 4 All 
184 (185) (DB) ** AIR 1923 Mad 25 (26, 
27) (DB). 

(2) A subsequent application will lie 
when, the first application has been ineffec¬ 
tual. AIR 1957 Assam 123 (124, 125) (DB) 
•• AIR 1933 Bom 457 (458) (FB) ** AIR 
1933 All 201 (201, 203): 55 All 235 (DB). 

(3) The Court which decided the case has 
Surisdiction to pass an order for 
delivery of possession on an execution ap¬ 
plication made to it even before it has 
drawn up the decree and signed it. AIR 
1954 Pat 92 (93). 

(4) In a suit for the specific performance 
of an agreement for sale as well as pos¬ 
session the decree should be so drawn up 
that, if necessary, the provisions of both 
this rule and Rule 32 could be availed of. 
AIR 1955 Cal 402 (409). 

(5) A decree for specific performance to 
sell necessarily involves a direction not 
only to execute the contract of sale but 
®iso delivery of possession of property. 
(1966) 1 Mys LJ 799: (1966) 7 Law Rep 
61. 

(6) The decree confirming possession 

cannot be construed as one for recovery of 
possession under Order 21, Rule 35. 1958-1 

Andh WR 403 (404). 

(7) Decree against benamidar can be 
executed under this rule against real owner. 
Ant 1969 SC 316 (318, 319): (1969) 1 SCJ 
373. 

(8) Powers of Magistrate under Sec. 87 
— Held though provisions of C. P. C. not 
attracted, order to enforce direction under 
Section 87 of Madras Act (19 of 1951) did 
not call for interference. (1962) 2 Andh 
LT 73. 

(9) It is now well settled that in any 
litigation with a third party, the benamidar 
can sufficiently represent the real owner. 


The decision in any proceeding brought by 
or against benamidar will bind the real 
owner though he is not joined as a party 
unless it is shown that the benamidar could 
not or did not in fact represent the interest 
of the real owner in that proceeding. AIR 
1969 SC 316 (318): (1969) 1 SCJ 373. 

(10) A decree-holder can execute de¬ 
cree under Section 43 of Presidency Small 
Cause Courts Act (1882), as any other de¬ 
cree within period of limitation prescribed 
by law by virtue of Section 48 of afore¬ 
said Act. AIR 1961 Mad 408 (409): (1961) 

1 Mad LJ 136. 

2. Delivery of possession — Symbolical 
and actual.— (1) If the property is of 
such a nature that the judgment-debtor can¬ 
not be in actual possession of it, as, 
for instance, where the property is in the 
possession of a tenant, then delivery should 
be effected by the officer of the Court by 
going through the process prescribed in 
Rule 36, and proclaiming to the occupant 
of the property that possession has been 
given to the decree-holder. AIR 1932 Pat 
145 (147, 148): 11 Pat 165 (DB) ** 1956 
All L Jour 955 (958) ** (1896) 18 All 440 
(449, 450) (FB). 

(2) Delivery effected through process of 
Court accepted by decree-holder — Person 
in occupation not removed — Decree-holder 
cannot seek fresh execution on ground that 
he has not obtained actual delivery. (1968) 
1 Mys LJ 311. 

(3) The term “symbolical possession” is 

applied where delivery is made under sub¬ 
rule (2) of this rule and Rules 36 and 96. 
AIR 1923 Nag 237 (238). 

(4) A decree-holder who has been given 
symbolical possession is entitled to apply 
again under this rule to be put in actual 
possession, if he is entitled to it, unless 
he deliberately accepts such symbolical 
possession and does not repudiate it. AIR 
1953 Nag 236 (237): ILR (1952) Nag 150 
M AIR 1955 Nag 79 (80): ILR (1956) Nag 
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If it is found at the time of delivery that there are movables in the home to which 
the decree-holder has no claim and the judgment-debtor is absent, or if present, does 
not imm ediately remove the same, the officer entrusted with the warrant for delivery 
shall make an inventory of the articles so found with their probable value, in the 
presence of respectable persons on the spot, have the same attested by them and leave 
the moveables in the custody of the decree-holder after taking a bond from him for 
keeping the articles in safe-custody pending orders of Court for disposal of the same. 

The Officer shall then make a report to the Court and forward therewith the attest¬ 
ed inventory taken by him. 

The Court shall, thereupon, issue a notice to the judgment-debtor requiring him to 
take delivery of the said moveables within thirty days from the date of the notice and in 
default they will be sold in public auction at his risk and the proceeds applied for 
meeting all le gi ti m ate expenses of custody and sale and the balance, if any, will be 
refunded to the judgment-debtor: 

Provided that if moveable articles referred to above are perishable, the Officer shall 
sell them in public auction immediately, and bring the proceeds into Court. The notice 
to the judgment-debtor shall in such a case call upon him to receive the amount from 
Court within three months" [17-8-66], 

[a] See Act 26 of 1968, S. 3 and Pt. H [w. e. f. 5-9-68]. 


Order 21, Rule 35 — Note 2 (contd.) 

561 (DB) ** AIR 1931 Cal 427 (430) (DB) 
** 1967 Cur LJ 712 (Punj). 

(5) Where the decree-holder is put in 
possession of land, such possession includes 
the standing crops. In such cases the 
decree-holder should be directed or made 
liable to pay the cost of the crops and the 
work. AIR 1953 Nag 9 (10): ILR (1952) 
Nag 936 ** AIR 1939 Rang 388 (389): 1940 
Rang LR 157 ** AIR 1951 Trav-Co 188 (188, 
189) (DB). 

( 6 ) In executing a decree for possession 
of land the Court has no power under this 
rule to direct its officers to pull down the 
structures put upon the land by the judg¬ 
ment-debtors and not voluntarily removed 
by them in order to deliver the land to 
the decree-holder. (1951) 88 Cal L Jour 
27 (31, 32, 33). 

[But see AIR 1954 Mad 985 (986, 987): 
ILR (1955) Mad 774.] 

(7) A proceeding in pursuance of a 
decree for property or Court sale cannot 
affect a larger interest or larger group 
than the right, title and interest of the 
judgment-debtor. AIR 1968 Ker 179 (181): 
1967 Ker LT 667. 

( 8 ) Where the amin reported that posses¬ 
sion was delivered to the decree-holder, 
there was no obstruction to such delivery 
by any person and had been duly acknow¬ 
ledged by the decree-holder, there could be 
no further relief which could be made the 
subject-matter of further application for 
delivery of possession. ILR (1965) 17 Assam 
48 (DB). 

(9) It is open to the decree-holder to 
accept delivery of possession without actual 
removal of the person in possession. If he 
does that, then he cannot later say that he 
has not been given that possession to which 
he was entitled under the law. AIR 1961 
SC 137 (140, 141): (1961) 1 SCR 680. 

(10) Delivery effected through process of 
Court, accepted by decree-holder — Person 


in actual occupation not removed — Judg¬ 
ment-debtor not entitled to raise objec¬ 
tion to delivery effected. (1963) 1 Mys LJ 
311. 

(11) Effective delivery of possession ob¬ 
tained by decree-holder although delivery 
was not recorded, and execution applica¬ 
tion kept pending by reason of stay ordered 
by appellate Court on appeal by 
judgment-debtor — Subsequent disposses¬ 
sion — Fresh application for delivery of 
possession not maintainable. 1962 Ker LJ 
927: 1962 Ker LT 764. 

(12) Decree in pre-emption suit — Title 

of pre-emptor — Tenant inducted on suit 
land by vendee after sale — Pre-emptor 
not bound by the tenancy — He is entitled 
to actual and not symbolical possession 
of land. AIR 1968 Punj 110 (119): 69 Pun 
LR 743 (FB). ((1966) 68 Pun LR 693, 

Overriiled.) 

(13) Decree for possession specifying 
shares of all the 3 decree-holders — Trans¬ 
fer of interest of shares by two decree- 
holders to judgment-debtors — Decree is 
not joint — Decree is executable to the ex¬ 
tent of the share of the third decree-holder 
by delivery of symbolical possession. AIR 
1965 J and K 2 ( 8 ): 1964 Kash LJ 238. 

(14) Money decree against joint Hindu 
family — House of judgment-debtor sold 
to two different purchasers — Symbolical 
possession given — Subsequently one pur¬ 
chaser acquiring share of other purchaser 
— Application for delivery of entire pro¬ 
perty — Compromise of execution govern¬ 
ing liability under decree and relating to 
manner of its enforcement — Court can 
enforce agreement in execution. AIR 1964 
Mad 53 (56, 58): (1963) 2 Mad LJ 162 (FB). 
(Held impliedly overrated by AIR 1966 SC 
470 as interpreted AIR 1989 Mad 81.) 

3. Effect of symbolical possession.— (1) 

The effect of delivery of symbolical pos¬ 
session in execution in cases where such 
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Order 21, Bole 35 — Note 3 (eontd.) 
possession alone can be delivered is uie 
same as the actual transfer of possession 
from the judgment-debtor to the decree- 
holder. AIR 1955 Pat 158 (160) ** AIR 

1957 Punj 17 (19): ILR (1957) Punj 246 
•* AIR 1953 Pat 110 (111). 

[See AIR 1959 Punj 518 (520): 61 Pim 
LR 522. (Vacant piece of land not in 
actual possession of anybody — Symboli¬ 
cal delivery of share — Amounts to actual 
possession.) ** AIR 1959 Punj 468 (471). 
ILR (1958) Punj 701. (Deliveiy of 
s\'mbollcal possession given in circum¬ 
stances in which actual possession ought 
to have been given is a nullity.)! 

(2) Where, subsequent to delivery of 
symbolical possession, the judgment-debtor 
dispossesses the decree-holder and remains 
in possession, such possession wouia 
be adverse to the decree-holder only 
from the date of the dispossession. AIK 
1948 Pat 416 (418): 27 Pat 267 (DB) 

(’80) 5 Cal 584 (588) (FB). (Overrultag 24 
Suth WR 418.) ** AIR 1917 PC1 197 (201) 
** AIR 1928 Oudh 251 (254, 256): 3 Luck 

506 (FB). qn 

[But see AIR 1916 Mad 640 ( 640): 39 

Mad 543.1 

(3) Where the judgment-debtor dies after 

the issue of the sale certificate to me 
auction-purchaser the symbolical possession 
given to the auction-purchaser is not voia 
on the ground that the legal representative 
was not impleaded before possession was 
taken. AIR 1954 Mad 760 (762): ILK 

(1954) Mad 1206 (DB). 

(4) The delivery of symbolical possession 
has no operation as against third P ers °**f 
who are not parties to the decree. Ain 

1953 Sau 135 (136) (DB) ** 

82 (84) (DB) ** AIR 1936 Mad 571 (572). 

(5) Giving of symbolical possession does 
not create any privity of estate between 
the decree-holder and the occupant of the 
property. AIR 1963 Bom 42 (45): 64 Bom 
LR 554 (DB). 

(6) Once the auction-purchaser has 
obtained and accepted symbolical possession 
of property sold to him he cannot apply 
again asking for actual possession thereof 
because so far as the judgment-debtor is 
concerned symbolical possession is as 
effective as actual possession. 1968 MPLJ 
293: 1968 Jab LJ 394. 

(7) Symbolical delivery given — Decree- 
holder applying for actual possession 
Application is in execution proceedings. 
AIR 1959 Punj 468 (471, 472): ILR (1958) 
Punj 701. 

(8) Symbolical possession of immovable 
property delivered in execution — Such 
possession deemed equivalent to actual 
possession as against judgment-debtor or 
his representatives — Suit for actual pos¬ 
session can be brought within 12 years of 
date of symbolical possession. AIR 1961 
Him Pra 18 (20) ** AIR 1959 Punj 515 
(516, 617): 61 Pun LR 249. 


(9) Symbolical possession has effect of 
giving fresh starting point of limitation. 
AIR 1969 Ker 121 (122) (DB). 

(10) Undivided interest of coparcener 

sold in execution — Symbolical possession 
delivered to purchaser — Symbolical deli¬ 
very though not correct in law does 
interrupt adverse possession against pur¬ 
chaser. AIR 1969 Mad 81 (82): (1968) 2 

Mad LJ 103. (AIR 1955 Mad 288 and AIR 
1964 Mad 63 (FB), Held impliedly over¬ 
ruled by AIR 1966 SC 470.) ♦* AIR 1966 
SC 470 (474). 

(11) Formal delivery of possession — In¬ 
terrupts adverse possession of judgment- 
debtor and persons claiming through him 
and deriving title from him. AIR 1969 
Manipur 49 (51, 62) ** AIR 1961 Assam 
120 (121): ILR (1961) 13 Assam 171. 

4. Joint possession — Undivided share.— 

(1) A person who is entitled to possession 
of imm ovable property jointly with others 
is not mdrely entitled to a decree declaring 
his rights in the land but also to a decree 
for joint possession. AIR 1922 All 314 
(316): 44 All 1 (FB) •• (1912) 34 All 150 
(154) (DB). 

(2) The Court has a discretion in grant¬ 
ing decree and the discretion must be 
exercised in accordance with the principles 
of justice, equity and good conscience. 
AIR 1928 All 472 (474): 51 All 303 (FB). 

(3) The delivery of joint possession 
under this rule is merely a symbolical 
transaction. AIR 1928 Lah 719 (719) (DB) 
•• (1912) 36 Bom 373 (377) (FB) ** 1939 
All L Jour 375 (376) ** AIR 1965 J & K 31 
(32): 1965 Kash LJ 1. 

(4) Purchase of an undivided share in 
joint family property in Court auction — 
Purchaser getting symbolic delivery inter¬ 
rupts adverse possession. AIR 1969 Mad 
81 (82): (1968) 2 Mad LJ 103. (AIR 1955 
Mad 288 and AIR 1964 Mad 63 (FB), Held, 
impliedly overruled by AIR 1966 SC 470.) 

(5) Estate purchased at auction held 
under provisions of Bengal Land Revenue 
Sales Act, 1859 — Suit brought by pur¬ 
chaser to eject defendant from portion of 
estate occupied by him as tenant of other 
co-sharers — Defendant denying title of 
plaintiff — Such denial amounts to ouster 
— Decree for joint possession can be pass¬ 
ed in favour of plaintiff — Decree need 
not be subjected to any condition as it 
can be executed under Order 21, Rule 35 
(2). AIR 1963 Cal 209 (210, 211, 212, 213, 
214) (FB). 

(6) A decree for joint possession postu¬ 
lates that the right of possession of both 
the parties in the property are co-extensive 
but in certain specified shares. 1966 All 
LJ 510 (513). 

(7) Sale in execution of undivided 
interest of coparcener — Sale confirmed — 
Court ordering delivery of symbolical joint 
possession to purchaser — Order though 
cannot be supported in law is not a nullity 
for this reason, because order was not 
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Order 21, Role 36 — N-ote 4 (contd.) 

without jurisdiction — Such an order has 
full effect if it is not set aside — The 
illegal order for possession is sufficient to 
interrupt adverse possession against pur¬ 
chaser. AIR 1966 SC 470 (474): 1966 SCR 
628. 

2 0 

(8) Suit for partition by purchaser of 
undivided share of a member of joint 
Hindu family—Symbolical possession given 
under O. 21, R. 35 — Art. 120 applies 
and not Article 138 or Article 144 — Plain¬ 
tiff entitled to possession only after his 
partition suit is decreed and hence no ques¬ 
tion of adverse possession arises. AIR 1968 
Raj 1 (2): 1967 Raj LW 228. 

6. Affixture of copy of warrant.— (1) 

The failure to comply with the procedure 
laid down in the rule is fatal to the deli¬ 
very, which is no delivery at all in the eye 
of the law and cannot be the basis for 
a fresh suit for possession. AIR 1941 Pesh 
25 (25) (DB) ** AIR 1923 Lah 693 (693). 

(2) Where the parties concerned had 
actually come to know of the proceedings 
taken to give symbolical possession, it 
must be presumed that there had been a 
substantial compliance with the require¬ 
ments of the rule. AIR 1929 Lah 645 (545) 
** AIR 1937 Oudh 275 (276): 13 Luck 96. 

(3) It must be assumed that a process 
recorded as served through Court was serv¬ 
ed with all the formalities required by 
law and the burden of proof lies on the 
person asserting the contrary to prove that 
the formalities, such as the fixing of copy 
of the warrant, had not been complied 
with. (1930) 132 Ind Cas 181 (182) (Lah) 
** AIR 1928 Lah 910 (910, 911). 

(4) Formalities as to affixture contained 
in Order 21, Rule 35 (2) satisfied — Mere 
fact that word ‘Summons* instead of 
‘Warrant* has been wrongly used by peon 
in his endorsement as to affixture made on 
copy of order, does not change character 
of warrant. AIR 1965 J & K 31 (32): 1965 
Kash LJ 1. 

(5) Delivery of symbolical possession — 
Burden of proving that formalities required 
by law were not complied with at the time 
of giving symbolical possession to plaintiff, 
is on defendant and not on plaintiff. AIR 
1965 J & K 31 (32): 1965 Kash LJ 1. 

6. Removal of person bound by decree.— 

(1) The words “any person bound by the 
decree*’ in this rule include the judgment- 
debtor as well as any person who may 
be held under law as bound by the decree. 
AIR 1932 Cal 241 (241, 242): 59 Cal 739 
(DB) ** AIR 1958 Tripura 11 (13). 

(2) Where the tenants were inducted into 
the property after the decree they can¬ 
not claim any right as they will be persons 
bound by the decree. Even in cases where 
such tenants come in after the institution 
of the suit, their rights if any may be 
affected by the doctrine of lis pendens. 
(1965) 78 Mad LW 345: (1966) 2 Mad LJ 
18 . 


(3) If the property for which a decree 
for possession has been made is in the 
occupancy of a person cl aimin g under a 
title created by the defendant subsequent 
to the institution of the suit, actual posses¬ 
sion under sub-rule ( 1 ) must be given to 
the decree-holder by removing, if necessary, 
the person bound by the decree and 
refusing to vacate the property. AIR 1925 
Cal 1243 (1244) ** (1887) 15 Cal 94 (99) 
(DB) ** (1872) 18 Suth WR 526 (528) 
(DB). 

(4) A sub-lessee would be bound by a 
decree for possession obtained by the lessor 
against the lessee if the eviction is based 
on a ground which determines the sub¬ 
lease also, and he can be ousted in execu¬ 
tion against the lessor though he was not 
a party to the suit itself; AIR 1953 SC 514 
(517): 1954 SCR 235 ** AIR 1945 Cal 283 
(292): ILR (1947) 1 Cal 270 (DB) ** AIR 
1965 SC 414 (427): (1964) 4 SCR 892. 

(5) Where there is a tenant under the 
judgment-debtor in adverse possession who 
is bound by the decree and the peon 
instead of delivering possession under this 
rule delivers possession erroneously under 
Rule 36 leaving the tenant in possession, 
this irregular delivery operates to break 
the adverse possession of the judgment- 
debtor. AIR 1944 Pat 77 (80, 82): 22 Pat 
513 (DB). 

( 6 ) It is true that Rule 35 or 36 does 
not provide for an enquiry, but that alone 
does not mean that the Court has no 
power to do so. What is necessary is that 
there should be something before the Court 
on which the Court is prima facie satisfied 
as regards the question whether the other 
person is holding the property on behalf 
of the judgment-debtor and is bound by 
the decree or not for the purpose of deli¬ 
very of possession under the rules in ques¬ 
tion. AIR 1958 Tripura 11 (13). 

(7) Where delivery of possession of pro¬ 
perty ordered under Order 21, Rule 35, 
C. P. Code has been obstructed and a dis¬ 
pute arises as to whether the person caus¬ 
ing obstruction is a sub-tenant of 1 h© 
judgment-debtor or not the execution 
Court cannot determine the question under 
Order 21, Rule 35. AIR 1962 Assam 150 
(151, 152): ILR (1962) 14 Assam 445. 

( 8 ) Executing Court refusing to stay 
execution of decree of eviction without 
issuing notice to decree-holder — Order 
cannot ordinarily be interfered with in 
revision. AIR 1967 Delhi 37 (38): 69 Pun 
LR (D) 146. 

(9) Decree giving option to decree-holder 
for possession of land with or without im¬ 
provements made by judgment-debtor —■ 
Decree-holder electing to possession with¬ 
out improvements — Executing Court can¬ 
not go behind decree and has to get the 
improvements removed. AIR 1969 Manipur 
1 (2). 

(10) Suit for ejectment — Suit dismissed 
against one of defendants — Execution of 
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B. 36. Decree for delivery of immoveable properly when in occupancy of 
tenant. —Where a decree is for the delivery of any immoveable property in 
the occupancy of a tenant or other person entitled to occupy the same and not 
bound by the decree to relinquish such occupancy, the Court shall order delivery 
to be made by affixing a copy of the warrant in some conspicuous place on the 
property, and proclaiming to the occupant by beat of drum or other customary 
mode, at some convenient place, the substance of the decree in regard to the 
property. 

[1882 and 18Z7, S. 264; 1859, S. 224. Cf. O. 21, R. 96.] 


Order 21, Rule 35 — Note 6 (eontd.) 
decree against him is not maintainable. 
ILK (1961) 11 Raj 1067: 1961 Raj LW 603. 

(11) Madras Buildings (Lease and Rent 
Control) Act (XVIII of I960), Section 26 
— Eviction order against chief tenant — 
Sub-tenants not made parties to 
eviction petition — Order not binding on 
sub-tenants. (1968) 1 Mad LJ 386: 81 Mad 
LW 8 (DB). 

(12) Dispossession of tenant after com¬ 
mencement of Act 25 of 1955 — Tenant 
inducted by landlord subsequent to dispos- 
session not made party to proceedings for 
restoration — Application allowed — Held, 
order of restoration being based on ground 
which by itself could annul right to pos¬ 
session of landlord and therefore, of sub¬ 
sequent tenant claiming under him, same 
could be enforced against subsequent 
tenant by virtue of Order 21, Rule 35. ILR 
(1966) 1 Mad 638. 

(13) Lease of shop on the site of shop- 
cum-flat purchased in auction —- Loan 
taken from Government for construction of 
shop — Balance of loan recoverable as 
arrears of land revenue —■ Not only land 
purchased but shop property can be sold 
for recovery — Service of notice on tenant 
for vacant possession of shop is valid — 
Refusal to give vacant possession — Tenant 
can be evicted forcibly. 1968 Cur LJ 50: 
70 Pun LR 556. 

(14) Loan taken from Government for 
constructing building -— Default in repay¬ 
ment —- Property sold by auction — Forci¬ 
ble eviction of tenant imposed by defaulter 
is legal. 1968 Punj LJ 260. 

Order 21, Rule 36 

1. Scope and applicability. — (1) This 

rule does not apply to case of joint hold¬ 
ing which is covered by Rule 35. AIR 
1926 Lah 668 (669) (DB). 

(2) Where the property which is the 
subject-matter of a suit for possession is in 
the possession of a tenant or of a usufruc¬ 
tuary mortgagee whose term has not expir¬ 
ed, or in the possession of a person having 
a right of residence, delivery of the pro¬ 
perty in execution should be made under 
this rule provided, of course, such person 
is not bound by the decree. (1896) 18 All 
440 (449, 450, 461) (FB) ** AIR 1919 Oudh 
39 (41): 22 Oudh Cas 278 ** AIR 1923 All 
507 (608): 45 All 482 (DB). 

(3) Where a third person claims to enter 
on the land under certain contractual 
rights and has not derived title from the 
defendant in the suit, he cannot be regard¬ 


ed as a tenant against whom an order 
under this rule can be made. AIR 1923 
Mad 25 (27) (DB). 

(4) Where the property is in the occupa¬ 
tion of the tenant of the judgment-debtor, 
the giving of ‘symbolical possession 
effectively terminates the possession of the 
judgment-debtor and his tenant. AIR 1949 
PC 124 (126): 28 Pat 207. 

(6) Where the warrant for delivery of 
possession is issued under Rule 35, it can¬ 
not be said that, merely because the pro¬ 
clamation about delivery of possession is 
made on the spot the delivery of possession 
is under this rule and not under Rule 35. 
1956 All L Jour 955 (958). 

(6) An order of reinstatement under Sec¬ 
tion 27 of Act (10 of 1947) is not made 
executable and hence this rule does not 
apply to such a case. ILR (1962) 2 All 
67 (71). 

(7) Tenant inducted by mortgagee under 
power given under mortgage deed — 
Decree for redemption — Eviction of 
tenant — Decree-holder cannot get physical 
possession but only constructive possession. 
1959 Pat LR 234 (236) (DB). 

(8) Execution of decree •— Rights, created 
by decree not affected by Tenancy 
Act — Enforcement of decree of 
Civil Court — Not included in functions 
of Mamlatdar under Section 70, Bombay 
Tenancy Act 1948 — Decree-holder not 
a landlord — Order 21, Rule 36 not applic¬ 
able. (1963) 4 Guj LR 29. 

(9) Delivery of symbolical possession to 
D. H. — Suit for recovery of possession of 
property on the basis of execution sale 
maintainable within 12 years of delivery 
of symbolical possession. AIR 1969 Ker 
121 (122) (DB). 

(10) If a tenant in possession purchases 
land of his tenancy and a successful pre- 
emptor obtains a pre-emption decree in 
regard to that sale, the pre-emptor decree- 
holder cannot evict the vendee-tenant in 
execution of his decree for pre-emption. 
(1968) 70 Punj LR (D) 11 (12). 

(11) A decree for partition of immovable 
property is essentially a decree for delivery 
of immovable property and hence this rule 
governs such a case. Where the property 
i« in the occupation of a tenant he is not 
bound by the decree. AIR 1966 All 528 
(630): 1966 All LJ 393. 

(12) Punjab Revenue Rules, Rule 43 — 
Loan taken from Government for construct¬ 
ing building — Default in repayment — 
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ARREST AND DETENTION IN THE CIVIL PRISON 
[See Sections 55 to 59 and 134 to 130.] 

R- 37. Discretionary power to permit judgment-debtor to show cause against 
detention in prison.—(1) Notwithstanding anything in these rules, where an appli¬ 
cation is for the execution of a decree for the payment of money by the arrest and 
detention in the civil prison of a judgment-debtor who is liable to be arrested in 
pursuance of the application, the Court »[shall], instead of issuing a warrant for his 
arrest, issue a notice calling upon him to appear before the Court on a day to be 
specified in the notice and show cause why he should not be committed to the 
civil prison: 

b [Provided that such notice shall not be necessary if the Court is satisfied 
by affidavit, or otherwise, that, with the object or effect of delaying the execution 
of the decree, the judgment-debtor is likely to abscond or leave the local limits 
of the jurisdiction of the Court.] 

(2) Where appearance is not made in obedience to the notice, the Court shall, 
if the decree-holder so requires, issue a warrant for the arrest of the judgment- 
debtor. 

(a) Substituted by the Code of Civil Procedure (Amendment) Act, XXI of 1936, S. 3. 

for “may”. 

(b) The proviso was inserted, ibid. 

HIGH COURT AMENDMENTS 

Allahabad 

In Rule 37 (1) substitute the word “may” for the word “shall** between the wordj 
“the Court” and “instead” and delete the proviso to that Rule [1-6-1957]. 

Patna 

In sub-rule (1), substitute the word “may” for the word “shall” occurring after the 
words “the Court” and before the word “instead” in the rule [5-4-1961]. 


Order 21, Rule 30 — Note 1 (contd.) 
Property sold by auction — Forcible evic¬ 
tion of tenant imposed by defaulter is 
legal. 1968 Punj LJ 260. 

2. Possession without the Intervention ol 
the Court. — (1) A person who has obtain¬ 
ed a decree for possession of immovable 
property may take possession of such pro¬ 
perty otherwise than in execution and may 
rely, for the support of his possession, on 
the title vested in him under the decree. 
ILR (1954) Cut 204 (208) ** (1891) 15 Bom 
238 (241) (DB). 

(2) Where, after having obtained posses¬ 
sion without the aid of the Court, the 
person is subsequently dispossessed, he can 
maintain an action against the persons who 
have dispossessed him, although he has 
not taken out execution of his decree. AIR 
1941 Oudh 615 (618): 17 Luck 109 (DB) 
** AIR 1916 All 163 (163. 164): 38 All 509 
(DB). 

3. Appeal and Revision. — (1) Tenant of 
premises objecting to mode of partition of 
premises in execution of partition decree 
— Objection allowed by order made under 
Order 21, Rule 36 — Tenancy commenced 
prior to institution of partition suit and 
tenant not made party to such suit — 
Order is not appealable. AIR 1966 All 528 
(529): 1966 All LJ 393. 

(2) Suit for redemption — Tenant of 
mortgagee made party to suit but not party 
to compromise between mortgagor and 


mortgagee — Decree not binding on tenant 
— Lease in favour of tenant however came 
to an end on decree for redemption of 
mortgage and be could not continue in 
possession — Remedy of mortgagor against 
order of trial Court ordering symbolical 
possession was by way of appeal and not 
suit. AIR 1963 Guj 328 (329): 1963-4 Guj 
LR 780. 

(3) Order of executing Court refusing 
stay of execution of decree of eviction —* 
Cannot be interfered with in revision. 
AIR 1967 Delhi 37 (38): 69 Pun LR (D) 
146. 

Order 21, Rule 37 

1. Notice to show cause.— (1) Where an 
application is made for the execution of 
a money decree by the imprisonment of 
the judgment-debtor the Court is bound 
under this rule to issue, in the first 
instance, a notice to the judgment-debtor 
to appear and show cause why he should 
not be committed to the civil prison in 
execution of the decree. The Court can¬ 
not issue a notice and a warrant of arrest 
at the same time with directions for arrest 
ld case the judgment-debtor intimates he 
does not propose to appear. AIR 1932 Pat 
315 (316): 11 Pat 743 ** AIR 1932 All 692 
(693): 55 All 109 (DB) ** AIR 1959 Mys 

79 (80): 36 Mys LJ 364. 

(2) The nature of the decree should be 
such that it can be executed by the arrest 
of the judgment-debtor and circumstances 
mentioned in Clauses (a) to (c) to proviso 
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38. Warrant for arrest to direct Judgment-debtor to be brought up.—Every 
warrant for die arrest of a judgment-debtor shall direct the officer entrusted with 
its execution to bring him before the Court with all convenient speed, unless the 
amount which he has been ordered to pay, together with the interest thereon and 
the costs (if any) to which he is liable, be sooner paid. 

[1882, S. 337; 1877, Ss. 251, 343; 1859, S. 222.] 


Order 21, Rule 37 — Note 1 (contd.) 
to Section 51 should exist. Unless those 
circumstances exist the judgment-debtor 
cannot be ordered to be arrested. AIR 1955 
All 402 (403) (DB). , 

(3) Though a judgment-debtor cannot 
be arrested because he is outside the juris¬ 
diction of the Court at the time of the 
arrest, a notice under this rule may never¬ 
theless be issued. AIR 1926 Sind 51 (53). 

[See also AIR 1947 Cal 262 (266): ILR 
(1944) 2 Cal 588 ** AIR 1918 Pat 427 
(428): 3 Pat L Jour 95 (DB).I 

(4) If a Court has no jurisdiction at all 
to entertain the application for execution 
then no notice can be issued under this 
rule. AIR 1947 Cal 262 (264): ILR (1944) 
2 Cal 588. 

(5) Court cannot take action under this 
Rule or issue notice to the judgment-debtor 
why he should not be arrested unless cir¬ 
cumstances laid down in Section 51 
are alleged in the execution petition or 
in a separate application of affidavit 
accompanying the usual execution applica- 
cation. ILR (1960) Cut 33 (37) (DB) ** 
AIR ) 1954 Raj 1 (2, 3): 1953 Raj LW 370 

( 6 ) Arrest of judgment-debtor — Com¬ 

pliance with proviso to Section 51 not a 
condition precedent — Simultaneous issue 
of notice under Order 21, Rule 37 and 
warrant of arrest does not by itself make 
the warrant illegal. AIR i964 Ker 158 
(160): 1964 Ker LJ 97: 1964 (1) Cri LJ 

668 (DB) ** AIR 1961 Ker 331 (333): 1961 
Her LT 353: 1961 (2) Cri LJ 774 (DB) ** 
AIR 1959 Mys 94 (95): 36 Mys LJ 814 
(DB). 

(7) Where a Court issues a warrant 
under sub-rule ( 1 ) or sub-rule ( 2 ) it is to 
secure the presence of the person in Court 
a^d not for committing him to prison. 
Provisions of Section 51 or Order 21, R. 40 
are not applicable at this stage. (1964) 
2 Andh WR 38 (DB). 

( 8 ) Order 21, Rule 22 (2), Proviso 

(Kerala) — Notice under Order 21 , Rule 37 
issued — Omission to issue notice under 
Order 21, Rule 22 not fatal. AIR 1964 Ker 
158 (162, 163): 1964 Ker LJ 97: 1964 (1) 
Cri LJ 668 . 

19) Under Order 21. Rule 37 ( 1 ) the 

Court has a power to issue a warrant for 
the arrest of the person or issue notice — 
Judgment-debtor must appear in person on 
the day originally specified in the notice 
and also on subsequent day when the 
matter is taken up — Appearance through 
counsel is not sufficient. AIR 1961 Bom 
23 (24): 62 Bom LR 599. 

( 10 ) Execution of decree bv arrest and 
detention of J. D. in prison — Onus to 


bring a case within one or more clauses 
of proviso to Section 51 is on decree-holder. 
AIR 1968 Pat 218 (220): ILR 46 Pat 1142 

(DB). * _ 

(11) Demand notice — Demand not 
clear — Demand does not constitute 
request for payment of decretal amount. 
1964 BLJR 617 (622). 

(12) Personal liability of owner of hold¬ 
ing to pay municipal tax — Liability un¬ 
affected by Section 121-A, Bihar and Orissa 
Municipal Act. 1964 BLJR 617 (620). 

(13) Failure to satisfy tax due by Hindu 
undivided family — Manager is not liable 
to be arrested and detained in prison. 
AIR 1969 SC 682 (684): (1969) 1 SCJ 882. 

2. Privilege from arrest. — (1) Ex parte 
order for arrest of judgment-debtor in 
execution passed after notice and enquiry 
— Order operates as res judicata in sub¬ 
sequent execution proceedings regarding 
objections which he might and ought to 
have raised in earlier proceedings regard¬ 
ing means to pay. AIR 1965 Ker 16 (17): 
1964 Ker LT 1101. 

(2) Stage of Rule 40 not reached — 
Even warrant of arrest under Rule 37 (2) 
not issued — Judgment-debtor can object 
to his being committed to civil prison. 
1964 BLJR 617 (620). 

1 3) Execution of decree by arrest and 
detention in prison — Judgment-debtor 
cannot waive privilege conferred by Sec¬ 
tion 51. AIR 1968 Pat 218 (221): ILR 46 
Pat 1142 (DB). 

(4) Arrest can never be ordered where 
detention is not possible except when en¬ 
quiry mto question whether or not exe¬ 
cution by detention is permissible is 
pending. AIR 1966 Ker 65 (65): 1965 Ker 
LT 261. 

(5) See also Notes on Section 135. 

3. Powers of Revenue Courts.— (1) 
Collector has powers to arrest and detain 
a defaulter of Income-tax and can exercise 
the powers under this Rule. (1959) 37 ITR 
375 (Andh Pra) (DB). 

Order 21, Rule 38 

1. “With all convenient speed”.— ( 1 ) 

Detention, without authority, beyond such 
time as is reasonably necessary to bring 
the judgment-debtor to Court after arrest, 
is illegal. 1859 Bourke 59. 

(2) The date for the return of the 
warrant should also be specified in the 
warrant. AIR 1918 Pat 427 (428): 3 Pat 
L Jour 95 (DB). 

(3) Warrant of arrest giving wrong 
amount to be paid — Warrant is not 
illegal. Mistake can be got rectified by 
taking appropriate proceedings in Court. 
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HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. » 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as that of Madras [9-6-1959]; see Act 37 of 1956, S. 60 and Reg. 8 of 1965, 
S. 3 (2). 

Madras and Pondicherry* 

Substitute a comma for the full stop after die word "paid” and add the followings 
"or unless satisfaction of the decree be endorsed by the decree-holder on the 
warrant in the manner provided in R. 25 (2) above.” 

Note.—Rule 25 (2) is a reference to that sub-rule as sustituted by die Madras Hi gh 
Court. 

[a] See Act 26 of 1968, S. 3 and Sch., PL II [w. e. f. 5-9-68], 

Mysore 

At the end of Rule 88 convert the full stop into a comma and add die following:— 
or unless satisfaction of the decree be endorsed by the decree-holder on the 
warrant in the manner provided in sub-rule (3) of Rule 25 of this Order [30-3-1967]. 

R. 39. Subsistence allowance.—(1) No judgment-debtor shall be arrested in 
execution of a decree unless and until the decree-holder pays into Court such 
s um s as the Judge thinks sufficient for the subsistence of the judgment-debtor from 
the time of his arrest until he can be brought before the Court. 

(2) Where a judgment-deb tor is committed to the civil prison in execution 
of a decree, the Court shall fix for his subsistence such monthly allowance as he 


Order 21, Rule 38 — Note 1 (contd.) 

AIR 1961 Ker 331 (334): 1961 Ker LT 353: 
1961 (2) Cri LJ 774 (DB). 

2. Payment made to process-server,— 

(1) Payment by one of the joint judgment- 
debtors of the decretal amount to the pro¬ 
cess-server who was authorised to receive 
the same, is a “payment’* within the mean¬ 
ing of Article 99 of the Limitation Act. 
AIR 1957 Orissa 224 (225): ILR (1957) Cut 
474. 


(2) It must appear clearly and unequivo¬ 
cally on the face of the warrant it¬ 
self that the process server who comes 
to execute the same had authority to 
receive payment of the money if it is so 
made by the judgment-debtor or otherwise 
to arrest the judgment-debtor. 1968 All 
WR (HC) 629: 1968 All Cri R 409. 

3. Arrest as mode for recovery.— (1) 
Where collector is required to recover 
arrears of income-tax, he has to recover it 
as arrears of revenue and arrest of h ' 
defaulter is one of its mode recovery. 
(1959) 37 1TR 375 (Andh Pra) (DB). 

(2) Legal representative of deceased 
appellant brought on record on his applica¬ 
tion — His application for stay of execu¬ 
tion of decree against which appeal was 
pending, dismissed by order simpliciter 
with direction to pay costs —- Order is 
executable by applicant’s arrest and deten¬ 
tion in civil prison. ILR (1965) Guj 297: 
(1965) 6 Guj LR 474. 

Order 21, Rule 39 

1. Subsistence money.— (1) This rule is 
lo be strictly followed. The subsistence 


allowance payable to the officer-in-charge 
of the civil prison must always be paid 
for a whole month in advance. (1870) 5 
Beng LR (App) 79 (79, 80) ** (1870) 6 

Beng LR (App) 80 (81). 

(2) The payment for the month of 
January must be actually made to the 
officer-in-charge of the civil prison before 
the 1st of January. AIR 1914 Mad 24 (24). 
(Remittance by postal money order must 
actually reach officer before the first day 
of the month.) 

(3) The decree-holder is bound to pay, 
however, only the amount due as subsist¬ 
ence allowance according to the pre¬ 
scribed scales and not the costs of bedding, 
clothing, etc., for the prisoner which are 
governed by the Prison Rules. Bourke OC • 
52 ** Bourke OC 69 ** 1893 Pun Re No. 
43, p. 202 (203) (DB). 

(4) In case the judgment-debtor is not 
committed to prison, the decree-holder ia 
entitled to a refund of any money unspent 
between the dates of arrest and release 
from custody. (1868) 6 Bom HCR 84 (85) 
(DB) ** (1879) 4 Bom 65 (69, 70) (DB). 

2. Arrest before jndgment.— (1) The 
san^e rules apply equally to cases of arrest 
before judgment. Bourke OC 423. 

(2) Execution by arrest of judgment- 

debtor — Order for instalment payment. 
—- Neither Sec. 51, Civil P. C. nor O. 21, 
Rules 39 and 40 provide for any instal¬ 
ment payment. AIR 1964 Ker 264 (264): 

1962 Ker LJ 1397. 

(3) Application for arrest — Court w 
suitable cases should first order payment 
by instalments. AIR 1955 Mad 409 (411) i 
(1955) 2 Mad LJ 121 (DB). 


plia Code of] Civil Procedure, 1908 


[0 21R 39] 601 


may be entitled to according to the scales fixed under Section 57, or, where no 
such scales have been fixed, as it considers sufficient with reference to the class 
to which he belongs. 

(3) The monthly allowance fixed by the Court shall 'be supplied by the party 
on whose application the judgment-debtor has been arrested by monthly payments 
in advance before the first day of each month. 

(4) The first payment shall be made to the proper officer of the Court for 
such portion of the current month as remains unexpired before the judgment- 
debtor is committed to the civil prison, and the subsequent payments (if any) 
shall be made to the officer in charge of the civil prison. 

(5) Sums disbursed by the decree-holder for the subsistence of the judgment- 
debtor in the civil prison shall be deemed to be costs in the suit: 

Provided that the judgment-debtor shall not be detained in the civil prison 
or arrested on account of any sum so disbursed. 

[1882 and 1877, Ss. 339, 340; 1859, Ss. 276, 279. See S. 57.] 

HIGH COURT AMENDMENTS 

Allahabad 

Delete the words “in the civil prison” in sub-rule (5). 


A 


n 


riii 


ra Pradesh 


Same as that of Madras. 


Assam: Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 27 
of 1962, Ss. 13 and 15 [1-12-1963]. 


Bombay: Dadra and Nagar Havelio 


In Order XXI, for the existing Rule 39 and its marginal note, substitute the follow¬ 
ing :— i 


39. Subsistence allowance.—(1) No judgment-debtor shall be arrested in execution 
of a decree unless and until the decree-holder pays into Court such sum as the Judge 
thinks sufficient for the subsistence of the judgment-debtor from the time of his arrest 
until he be brought before the Court and for the cost of conveyance of the judg¬ 
ment-debtor from the place of his arrest to the Court-house. 

(2) Where a judgment-debtor is committed to the civil prison in execution of a 
decree, the Court shall fix for his subsistence such monthly allowance as he mav be 
entitled according to the scales fixed under Section 57, or, where no such scales have 
been fixed, as it considers sufficient with reference to the class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be supplied by the party on 
whose application the judgment-debtor has been arrested by monthly payments in advance 
before the first day of each month. 


(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and costs of 
conveyance of the judgment-debtor for his journey from the Court-house to the civil 
prison and from the civil prison on his release, to his usual place of residence, together 
with the first of the payments in advance under sub-rule (3) for such portion of the 
current month as remains unexpired, shall be paid to the proper officer of the Court 
before the judgment-debtor is committed to the civil prison, and the subsequent pay¬ 
ments (if any) shall be paid to the officer in charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and the 
cost of conveyance (if any) of the judgment-debtor shall be deemed to be cost in the 
suit: 

Provided that the judgment-debtor shall not be detained in the civil prison or arrest¬ 
ed on account of any sum so disbursed [1-11-1960]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-65). 

Calcutta: Andaman and Nicobar Islands 

Omit the words “in the civil prison" in sub-rule (5). [3-2-1933]. 
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Gujarat 

(1) In Rule 39 (1) delete the full stop at the end of sub-rule (1) and add die follow¬ 
ing : 

“and for die cost of conveyance of the judgment-debtor from the place of his 
arrest to the Court-house.*' 

(2) New sub-rules (4) and (5) have been substituted. The substituted sub-rules (4) 
and (5) are the same as in Bombay [17-8-1961]. 

Delhi i Himachal Pradesh 

Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 
Kerala: Laccadive, Minicoy and Amindivi Islands* 

(i) Sub-rule (1) is die same as that in Madras (1) without the words put in 

brackets [10-9-1963]. . 1 

(ii) Sub-rules (4) and (5) are the same as those of Madhya Pradesh, Item (b) [9-8- 

1959]. 

[a] See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 

Madhya Pradesh 

(a) Delete the full stop at the end of sub-rule (1) and add the following namely: 

“and for the costs of conveyance of the judgment-debtor from the place of 
his arrest to the Court-house". 

(b) For sub-rules (4) and (5), the following sub-rules shall be substituted, namely : 

“(4) Such sum (if any) as the Judge thinks sufficient for the subsistence and 
cost of conveyance of the judgment-debtor for his journey from the Court-house 
to the civil prison and from the civil prison, on his release, to his usual place 
of residence together with the first of the payments in advance under sub-rule (3) 
for such portion of the current month as remains unexpired, shall be paid to the 
proper officer of the Court before the judgment-debtor is committed to the civil 
prison, and the subsequent payments (if any) shall be paid to the officer-in-charge 
of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence 
and the costs of the conveyance (if any) of the judgment-debtor shall be deemed 
to be costs in the suit" [16-9-1960]. 

Madras: Pondicherry* 

For sub-rule (1), substitute the following:— 

“(i) No judgment-debtor shall be arrested in execution of a decree unless and until 
the decree-holder pays into the Court such sum as the Judge thinks sufficient 
for the subsistence of the judgment-debtor from the time of his arrest until 
he ran be brought before the Court (and for payment of the charges for 
conveyance of the judgment-debtor by bus, train or otherwise whichever is 
available from the place of arrest to the Court-house)" [4-1-1967]. 

(ii) Sub-rules (4) and (5) are the same as those of Madhya Pradesh, Item (b). 

[a] See Act 26 of 1968, S. 3 and Pt H (w.e.f. 5-9-1968). 

Mysore 

In Rule 39 delete sub-rules (4) and (5) and substitute the following:— 

(4) Such sum, if any, as the Judge thinks sufficient for the subsistence and cost of 
conveyance of the judgment-debtor for his journey from the Court-house to the civil 
prison and from the civil prison on his release to his usual place of residence together 
with the first of the payments in advance under sub-rule (3) for such portion of the 
current month as remains unexpired, shall be paid to the proper officer of the Court 
before the judgment-debtor is committed to the civil prison, and subsequent payments 
if any shall be made to the officer in charge of the civil prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and cost 
ot conveyance, if any, of the judgment-debtor shall be deemed to be costs in the suit: 

Provided that the judgment-debtor shall not be detained in civil prison or arrested 
on account of any sum or sums so disbursed L30-3-1967]. 


w 
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Same as that of Patna. 

Patna 

In sub-rule (5). delete the word, “in the civil prison" in the first place where they 
occur [7-1-1936], 

Punjab, Haryana and Chandigarh 

Delete the words “in the civil prison" in sub-rule (5) [17-4-1032]; see Act 31 of I960, 
Ss. 29 and 32 [1-11-66]. 

an 40 Proceedings on appearance of judgment-debtor in obedience to notice 

or after a^est._(1) Whm a judgment-debtor appears before t£e Court m obedience 

to a noU^ Ls^d under Bull 37, or is brought before the Co^af er being ^esb 
ed in execution of a decree for the payment of money, the Court shah proceed to 

hear 1 th^decree-holder and take all such evidence as may be ^ 

support of his application for execution, and shall then give the judgment debtor 

an opportunity of showing cause why he should not be committed to the civil 

prison. 

(2) Pending the conclusion of the inquiry under sub-rule 

in its discretion, order the judgment-debtor to be e ^ satisfaction of 

officer of the Court or release him on his furnishing security to the satisfaction oi 

the Court for his appearance when required 


ORDER 21, RULE 40 — SYNOPSIS 

1. Scope. 

2. Inquiry nnder sub-role (1)« 

3. Order for instalments. 

4. Appeal. 

5. Powers of Revenue Officers. 

1. Scope.— ( 1 ) The word ‘may* in sub¬ 
rule (3) shows that the Court has discretion 
to order or to refuse to order arrest, where 
the judgment-debtor appears under tins 
rule even when the decree-holder is not 
debarred from executing his decree by 
arrest of the judgment-debtor because ot 
the proviso to Section 51. AIR 1944 Mad 

191 (191, 192). . „ J ^ 

(2) A judgment-debtor committed to tne 
civil prison will be deemed to be in un¬ 
lawful detention if he is delivered to an 
officer other than the officer named in tne 
warrant of committal issued under the rule, 
and will be entitled to be released from 
such custody. (1885) 11 Cal 527 (530). 

(3) If the Court has no jurisdiction at 
all to entertain the application lor execu¬ 
tion then no notice can be issued under 
Rule 37 and there can be no question or 
any proceedings under this rule. AIR 1947 
Cal 262 (264): ILR (1944) 2 Cal 588. 

(4) Simultaneous execution both against 
the property and person of the judginenl- 
debtor is allowed under Order 21, Rule .iO. 
But the Court has a discretion under 
Order 21. Rule 21 to refuse simultaneous 
execution and to allow the decree-holder to 
avail himselt of only one mode ol ex _ ct ^*‘ 
tion at a time. AIR 1957 Mad 777 ('79). 

(5) Execution of decree by arrest ana 
detention of judgment-debtor in prison — 
Judgment-debtor cannot waive privilege 
conferred on him bv Section 51. AIR 1968 
Pa t 218 (222): ILR 46 Pat 1142 (DB). 


(6) Requirements of Section 51 need not 
be complied with while acting under 
Rule 37 or under sub-rules (1) and (2) or 
Rule 40. Order under sub-rule (3) of 
Rule 40 has to be made subject to provi¬ 
sions of Section 51. AIR 1959 Mys 94 
(95): 36 Mys LJ 814 (DB) ** AIR 1961 
Bom 23 (24): 62 Bom LR 599. 

(7) There must, be an order of tne 

Munsif leaving the judgment-debtor in the 
custody of a particular officer ol the Court 
and an order to produce the judgment- 
debtor at the expiration of the period 
specified. AIR 1962 Ker 258 (260): 1962 

Ker LT 169: 1962 (2) Cri LJ 372 (DB). 

2. Inquiry under sub-rule (1).— (1) 

The procedure to be followed, when the 
judgment-debtor appears in Court, should 
be according to what is laid down in this 
rule and it should be stnctlv followed. 
The judgment-debtor may or may not file 
any written reply. It is for the decree- 
holder to lead his evidence in the presence 
of the judgment-debtor. It is when the 
decree holder has led prima facie evidence 
In support of his application that the judg¬ 
ment-debtor has to be given an opportu¬ 
nity of showing cause why he should 
not be committed to the civil prison. AIR 
1955 , All 402 (404) (DB) ** AIR 1953 

Ajmer 16 (1) (16) ** AIR 1964 Ker 264 

(265): 1962 Ker LJ 1397 (DB) ** ILR 

(I960) Cut 33 (39) (DB) ** AIR 1959 Mys 
79 (80): 36 Mys LJ 364. 

(See also AIR 1957 Mad 777 (779).] 

(2) If the case falls within any of the 
clauses ol the proviso to Section 51 then 
the Court has to record its reasons in writ¬ 
ing that the judgment-debtor should be 
committed to prison for one of the five 
reasons set out therein. It the cause *s 
insufficient the Court is bound to order 
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(3) Upon the conclusion of the inquiry under sub-rule (1) the Court may 
subject to the provisions of Section 51 and to the other provisions of this Code! 
make an order for the detention of the judgment-debtor in the civil prison and 
shall in that event cause him to be arrested if he is not already under arrest: 


Provided that in order to give the judgment-debtor an opportunity of satisfy- 
ing the decree, the Court may, before making the order of detention, leave the 
judgment-debtor in the custody of an officer of the Court for a spe cifi ed period 
not exceeding fifteen days or release him on his furnishing security to the satisfac- 

Court for his appearance at die expiration of the specified period if 
the decree be not sooner satisfied. 

^ judgment-debtor released under t!his rule may be re-arrested. 

(5) When the Court does not make an order of detention under sub-rule (3) 

it shall disallow the application and, if the judgment-debtor is under arrest, direct 
his release. 


(a) Substituted by Section 4 of the Code of Civil Procedure (A] 
of 1936. 


IIIWITIIM 


Iment) Act; XX] 


Order 21, Rule 40 — Note 2 fcontd.) 

arrest. If, on the other hand, the decree- 
holder fails in the discharge of his burden 
to prove that the circumstances specified 
in the section exist, the Court is equally 
bound to reject the application. AIR 1957 
Mad 777 (779). 

(3) There are two alternative stages at 
which a request for an inquiry can be 
made by the judgment-debtor. The first is 
where he appears before the Court in 
obedience to a notice issued under R. 37; 
and the alternative stage is where he is 
brought before the Court after being arrest¬ 
ed in execution of a decree for payment of 
money. A request by the judgment-debtor 
for such an inquiry before even a notice 
under Rule 37 is issued is premature and 
cannot be granted. AIR 1953 Trav-Co 624 
(624) (DB) ** (1964) 2 Andh WR 38 (DB). 

(4) Decree-holder producing bis evidence 

— Judgment-debtor is not entitled to 
adjournment of case to show cause on 
later date. AIR 1964 All 344 (344, 345): 
1963 All WR (HC) 682 ** AIR 1968 Delhi 
101 (104): (1967) 69 Pun LR (D) 328. 

(5) Execution of decree by arrest and 

detention of J. D. in prison — Onus of 
proof to bring a case within one of more 
clauses of proviso to Section 51 is on the 
decree-hoi. er. AIR 1968 Pat 218 (220): 

ILR 46 Pa. 1142 (DB). 

(6) Demand notice — Demand not clear 

— Demand does not constitute request for 
payment of decretal amount. 1964 BLJR 
617 (621, 622). 

(7) Decree-holder has to prove that the 
judgment-debtor refused or neglected to 
pay the decree-holder’s dues. ILR (1960) 
Cut 33 (37, 38) (DB). 

3. Order for instalments.— (1) Although 
this rule and Rule 39 do not specifically 
direct an order for instalments first, there 
is no impediment in adopting, in suitable 
cases under Section 61, the recognised 
practice in England not to make an order 


of committal to prison on the first appli¬ 
cation but to order payment by instal¬ 
ments. AIR 1955 Mad 409 (411) (DB). 

(2) Execution by arrest of judgment- 
debtor — Order for instalment payment — 
(Doubtful whether Court has power to 
allow). AIR 1964 Ker 264 (266): 1962 Ker 
LJ 1397 (DB). 

(3) Application for execution by arrest 
of judgment-debtor — Court can direct 
judgment-debtor to pay by instalment with¬ 
in period of six months, failing which he 
was to be arrested and detained in civil 
prison — Order is not without jurisdiction. 
AIR 1961 Raj 243 (244): 1960 Raj LW 630 
(DB). 

(4) Court ordering judgment-debtor to 
deposit part of decretal amount immediate¬ 
ly and pay up balance in instalments with¬ 
in six months — Upon failure judgment- 
debtor to be arrested and detained in civil 
prison Deposit made by judgment-debtor 
withdrawn by decree-holder — Decree- 
holder is estopped from challenging the 
order. AIR 1961 Raj 243 (244): 1960 Raj 
LW 530 (DB). 

4. Appeal.— (1) By the operation of 

Sections 2 (2) and 47 of this Code, an 
appeal lies from an order disallowing an 
application for the arrest and imprisonment 
of the judgment-debtor as well as from 
an order refusing him exemption from 
arrest. AIR 1919 Lab 15 (16): 1 Lah 77 
(DB) ** AIR 1933 Pat 248 (248) (DB) ** 
AIR 1917 Mad 187 (187) (DB). 

5. Powers of Revenue Officers.— (1) 

When the income-tax defaulter is brought 
after arrest or appears before him, the 
Collector after hearing the decree-holder 
and the defaulter and giving the defaulter 
opportunity to show cause why he should 
not be committed to Civil prison, may Issue 
orders for his detention, subject to pro¬ 
visions of the Civil P. C. (1969) 37 ITR 
375 (379) (Andh Pra) (DB). 
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i HIGH COURT AMENDMENTS 

Allahabad _ 

Under Section 4 of the Code of Civil Procedure (Amendment) Act XXI of 1939 
the amendments to Rule *40 made by the above High Court pnor to that Act have been 

repealed. 

Andhra Pradesh 

The following sub-rules shall be added to Rule 40: 

**(6) During the temporary absence of the Judge who issued the warrant 
' under Rule 37 or 38, the warrant of committal may be signed by any other Judge 
of the same Court or by any Judicial Officer superior in rank who has jurisdiction 
over the same locality or where the arrest is made on warrant issued by the 
District Judge, the warrant of committal may be signed by any Subordinate Judge 
or District Munsif empowered in writing by the District Judge in this behalf. 

(7) No judgment-debtor shall be committed to the civil prison or brought 
before the Court from the custody to which he has been committed pending the 
consideration of any of the matters mentioned in sub-rule (1) unless and until the 
decree-holder pays into Court such as the Judge may think sufficient to 
meet the travelling and subsistence expenses of the judgment-debtor and the 

escort * 

Sub-rule (5) of Rule 39 shall apply to such payments". 

Bombay: Dadra and Nagar Haveli® 

In Order XXI, Rule 40, after the existing sub-rule (5), add the following as new 
sub-rules (6), (7) and (8) *— 

(6) When a judgment-debtor is ordered to be detained in the custody of an otfacer 
of a Court under sub-rule (2) or the proviso to sub-rule (3) above, the Court may direct 
die decree-holder to deposit such amount as, having regard to the specified or probable 
length of detention, will provide:— 

(a) for the subsistence of the judgment-debtor at the rate to which he is entitled 

under the scales fixed under Section 57, and 

(b) for the payment to the officer of the Court in whose custody the judgment- 

debtor is placed of such fees (including lodging charges) in respect thereof as 
as the Court may by order fix: 

Provided— 

(i) that the subsistence allowance and the fees payable to the officer of the Court 

shall not be recovered for more than one month at a time, and 

(ii) that the Court may from time to time require the decree-holder to deposit 

such further sums as it deems necessary. 

(7) If a decree-holder fails to deposit any sum as required under sub-rule (0) above, 
the Court may disallow the application and direct the release of the judgment-debtor. 

(8) Sums disbursed by the decree-holder under sub-rule (6) shall be deemed to 

be costs in the suit: 

Provided that the judgment-debtor shall not be detained in the civil prison or arrest¬ 
ed on account of any sum so disbursed [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1903, S. 3 (1-7-1965). 

Gujarat 

Sub-rules (6) and (7) added to Rule 40 are the same as those of Madhya Pradesh 
[17-8-1901]. 

Kerala: Laccadive, Minicoy and Amindivi Islands® 

Sub-rules (6) and (7) are the same as in Madras with this difference that for the words 
"District Munsif” in sub-rule (6) the word “Munsif” is substituted [9-0-1959]. 

[a] See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 

Madhya Pradesh 

Same as that of Bombay [16-9-1960]. 

Insert the following as sub-rules (6), (7) and (8): 

“(0) When a judgment-debtor is ordered to be detained in the custody of an 
officer of the Court under sub-rule (2) or the proviso to sub-rule (3) above, the 
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Court may direct the decree-holder to deposit such amount as, having regard to 
the specified or probable length of detention, will provide: 

(a) for the subsistence of the judgment-debtor at the rate to which he is entitled 

under the scales fixed under Section 57; 

(b) for the payment to the officer of the Court in whose custody the judgment- 

debtor is placed of such fees (including lodging charges) in respect thereof as 

the Court may by order fix: 

Provided (i) that the subsistence allowance and the fees payable to the officer 
of the Court shall not be recovered for more than one month at a time, and 

(ii) that the Court may from time to time require die decree-holder to deposit 
such further sums as it deems necessary. 

(7) If a decree-holder fails to deposit any s um as required under sub-rule (8) 
above, the Court may disallow the application and direct the release of the judg¬ 
ment-debtor. 

(8) Sums disbursed by the decree-holder under sub-rule (6) shall be deemed 
to be costs in the suit: 

Provided that the judgment-debtor shall not be detained in the civil prison or 
arrested on account of any s um so disbursed” [16-9-1960]. * 

Madras and Pondicherry 

(i) For old sub-rule (6) substitute the following: 

“(6) During the temporary absence of the Judge who issued the warrant 
under Rule 37 or 38 the warrant of committal may be signed by any other Judge 
of the same Court or by any Judicial Officer superior in rank who has jurisdiction 
over the same locality, or, where the arrest is made on a warrant issued by the 
District Judge, the warrant of committal may be signed by any Subordinate Judge 
or District Mims if, empowered in writing by the District Judge in this behalf, and 
the Judge signing the warrant of committal in the above cases shall also have 
the same powers as the Judge who issued the warrant in respect of passing such 
orders as may be appropriate under sub-rules (1), (3) and (5) of this rule” [17-3- 
1954]. 

(ii) Add the following sub-rule : 

“(7) No judgment-debtor shall be committed to the civil prison or brought 
before the Court from the custody to which he has been committed pending the 
consideration of any of the matters mentioned in sub-rule (1) unless and until the 
decree-holder pays into Court such sum as the Judge may think sufficient to meet 
the travelling and subsistence expenses of the judgment-debtor and the escort. 

Sub-rule (5) of Rule 39 shall apply to such payments”. See Act 26 of 1968, 
S. 3 and Sch., Pt U [w.e.f. 5-9-1968]. 

Mysore 

To Rule 40 add the following as sub-rules (6) and (7): 

(6) During the temporary absence of the Judge who issued the warrant under 
Rule 37, the warrant of committal may be signed by any other Judge of the same 
Court or by any Judicial Officer superior in rank who has jurisdiction over the 
same locality, or, where the arrest is made on a warrant issued by the District 
Judge, the warrant of committal may be signed by any Judge empowered in 
writing by the District Judge in this behalf. 

(7) No judgment-debtor shall be committed to the civil prison or brought 
before the Court from the custody to which he has been committed pending the 
consideration of any of the matters mentioned in sub-rule (1) unless and until the 
decree-holder pays into Court such sum as the Judge may think sufficient to 
meet the travelling and subsistence expenses of the judgment-debtor and the 
escort The provisions of sub-rule (5) of Rule 89 shall apply to such payments 
[30-3-1967]. 
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ATTACHMENT OF PROPERTY 
[See Sections 60 to 64 and 136.] 

R. 41. Examination of judgment-debtor as to his property.—Where a decree 
is for the payment of money the decree-holder may apply to the Court for an order 
that— 


(a) the judgment-debtor, or 

(b) in the case of a corporation, any officer thereof, or 

(c) any other person, 

be orally examined as to whether any or what debts are owing to the judgment- 
debtor and whether the judgment-debtor has any and what other property or 
means of satisfying the decree; and the Court may make an order for the attend¬ 
ance and examination of such judgment-debtor, or officer or other person, and 
for the production of any books *or documents. 

[1882 and 1877, S. 267; 1859, S. 219.] 


ORDER 21, RULE 41 — SYNOPSIS 

1. Scope and object. 

2. “Decree for payment of money”. 

3. “Any other person”. 

4. Production of books of account. 

1. Scope and object. — (1) The object of 
the rule is to obtain discovery for purposes 
of execution in cases where there is any 
difficulty or cause for delay in obtaining 
particulars of the judgment-debtor’s pro¬ 
perty. AIR 1938 Mad 771 (772). 

[See also AIR 1942 Sind 87 (88. 89): ILR 
(1942) Ear 173.] 

(2) An application under this rule can 
be made at any stage, though it should 
not be allowed, if it is calculated to harass 
any person by personal examination when 
an order of examination or production is 
made ex parte. Except in very exceptional 
circumstances the Court should never make 
such an order without in the first instance 
giving a notice to the party against whom 
the order is sought. AIR 1942 Bom 100 
(101): ILR (1942) Bom 128. 

(3) It is open to the Court to hear the 
objections of the respondent without an 
application by him. AIR 1916 Cal 228 
(229): 43 Cal 285. 

J ' 

(4) The provisions of this rule come 
into effect only after a decree has been 
passed and cannot be invoked in the suit 
stage. AIR 1934 Mad 199 (201): 57 Mad 
635. 

(5) The power of the Court under this 
rule is discretionary. AIR 1939 Mad 699 
(702). 

(6) When an application filed under 
Order 21, Rule 41 was pending, held it 
was not proper for the High Court to 
decide whether it was open to the judg¬ 
ment-debtor to contend in the executing 
Court that the decree was a nullity and 


hence could not be executed. (1967) 1 
Com LJ 267: 39 Com Cas 313 (Pat). 

2. “Decree for payment of money”.— (1) 
A decree directing an enquiry as to 
damages is a decree for payment of money 
and a person who has obtained such a 
decree is entitled to invoke the aid of this 
rule in order to enable him to effect an 
attachment, in pursuance of the right given 
to him under Order 21, Rule 42, before the 
amount due from the judgment-debtor has 
been ascertained. AIR 1939 Mad 699 (699, 
701). 

3. “Any other person”. — (1) The Court 
may order the examination of any person 
who is alleged to be a mortgagee in posses¬ 
sion of the property of the judgment-debtor 
and if it finds such person not to be in 
possession, it may order the attachment of 
the property. (1893) 17 Bom 514 (518, 519) 
(DB). 

(2) Permission should not be granted to 
a judgment-debtor to examine a garnishee 
on the affidavit filed by him denying his 
liability to the judgment-debtor. AIR 1933 
Sind 350 (351). 

(3) The discretionary power under this 
rule to examine a garnishee must ordinarily 
be limited to cases where the garnishee 
a dmi ts the debt. In such cases the execut¬ 
ing Court may find out the exact extent 
of the debt before ordering execution. AIR 
1938 Mad 771 (773, 774). 

4. Production of books of account.— ( 1 ) 
To prevent the judgment-debtor from 
defeating the decree-holder's rights, the 
Court may require the former to produce 
his books of account and leave them in 
court-custody. (1871) 3 NWPHCR 334 
(335) (DB). 

(2) A garnishee may be directed to pro¬ 
duce his books of account or other docu¬ 
ments for finding out whether there are 
any dealmgs between him and the judg¬ 
ment-debtor making the existence of a 
debt probable. AIR 1938 Mad 771 ( 774 ) 
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R. 42. Attachment in case of decree for rent or mesne profits or other matter 
amount of which to be subsequently determined.—Where a decree directs an in¬ 
quiry as to rent or mesne profits or any other matter, the property of the judg¬ 
ment-debtor may, before the amount due from him has been ascertained, be attach¬ 
ed, as in the case of an ordinary decree for the payment of money. 

[1882 and 1877, S. 255. See O. 21, Rr. 12, 15 and 16.] 

R. 43. Attachment of moveable property other than agricultural produce, in 
possession of judgment-debtor.—-Where the property to be attached is moveable 
property, other than agricultural produce, in the possession of the judgment-debtor, 

the attachment shall be made by actual seizure, and the attaching officer shall 

keep the property in his own custody or in the custody of one of his subordinates, 
and shall be responsible for the due custody thereof : 

Provided that, when the property seized is subject to speedy and natural 
decay, or when the expense of keeping it in custody is likely to exceed its value, 
the attaching officer may sell it at once. 

[1882 and 1877, S. 269; 1859, S. 233. See Ss. 2, 13, 62 and 145.] 


ORDER 21, RULE 42 

1. Scope.— (1) Although, unlike O. 38, 
Rule 5, this rule makes no specific provi¬ 
sion for avoiding attachment by furnishing 
security, the Court will be justified in 
requiring security before acting under this 
rule. (1912) 6 Ind Cas 708 (710) (DB) 
(Cal) ** AIR 1917 All 153 (154) (DB). 

(2) This rule treats the attachment as a 
proceeding in execution and the applica¬ 
tion for attachment may, therefore, be 
treated as one for execution. AIR 1941 
Cal 357 (359): ILR (1941) 1 Cal 363 (DB). 

[See also AIR 1965 Ker 288 (293): 1965 
Ker LJ 111.] 


(3) As soon as the amount is ascertain¬ 
ed, the application for attachment becomes 
one for the execution of the decree for the 
realization of the ascertained sum of money 
and the applicant will also be entitled to 
share in a rateable distribution of assets 
under Section 73. AIR 1934 Mad 604 (605): 
58 Mad 233 (DB). 


(4) On an application under this rule the 
Court has no jurisdiction to enter into the 
an investingation of claims and objections 
to the proposed attachment. Hence, an 
order disallowing an application on the 
strength of the investigation into claims is 
illegal. AIR 1941 Cal 357 (359, 360): ILR 
(1941) 1 Cal 363 (DB). 

(5) The considerations which would 
govern an application for attachment 
before judgment do not apply to an 
application under this rule. AIR 1941 Cal 
357 (360): ILR (1941) 1 Cal 363 (DB). 

(6) Expression, ‘any other matter:’ — 
Does not include rendering of accounts by 
member of joint family — Petition for 
attachment of immovable property of other 
member — Not maintainable. (’61) 27 Cut 
LT 412. 


(7) Attachment under Order 38, Rule 5 
cannot be regarded as one under 
Order 21, Rule 42, even if Order 21, 


Rule 42 were the proper provision of law 
to apply. AIR 1965 Ker 288 (293): 1965 
Ker LJ 111. 

(8) The words ‘decree for payment of 
money* include a decree for unascertained 
mesne profits. AIR 1966 Mad 460 (461): 79 
Mad LW 276. 

(9) Proceedings Order 21, Rule 42, avail¬ 
able — It is no bar to proceed under 
Order 38, Rule 5. AIR 1965 Ker 288 (291. 
292): 1965 Ker LJ 111. * 

2. Attachment under preliminary decree. 

— (1) An attachment of the property of a 
judgment-debtor under a preliminary 
decree fixing his liability can be validly 
made under this rule pending enquiry as 
to the amount due. (1867) 8 Suth WR 
9 (10) (DB) ** AIR 1917 All 153 (154) 
(DB). 

(2) Where the preliminary decree does 
not fix the liability but directs enquiry in 
order to ascertain the liability, this rule 
does not apply. AIR 1926 Sind 178 (179) 
(DB) ** AIR 1929 Mad 641 (648): 62 Mad 
563 (FB) ** AIR 1937 Cal 4 (7) (DB). 

(3) An operative decree obtained after 
the death of a defendant, by which the 
extent and quality of his liability, already 
declared in general terms, are for the first 
time ascertained, cannot bind the represen¬ 
tative of the deceased, unless they were 
made parties to the suit which it was pro¬ 
nounced. To such a case the present 
rule can have no application. (1891) 13 
All 53 (65): 17 Ind App 150 (PC). 

3. Enquiry Into state of account In suite 

under Section 92.— (1) This rule applies 
also to the case of trustee against whom • 
a decree has been passed in a suit under 
Section 92 of this Code, with a direction to 
take accounts of the trust moneys. AIR 
1917 All 153 (154) (DB). 

ORDER 21, RULE 43 

1. Scope. — (1) An order for attachment 
without specifying whether the property i* 
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Order 21, Rule 43 — Note 1 (contd.) 

in the possession of the judgment-debtor or 
of a third person is not proper. AIR 1941 
Rang 347 (348): 1941 Rang LR 592. 

(2) The attachment is legally effected 
only by actual seizure. AIR 1954 Bom 251 
(254): ILR (1954) Bom 695 (DB) ** AIR 
3930 Cal 316 (319) (DB). 

[See AIR 1931 All 142 (142).] 

(3) Where a claimant is found to have 
some share or interest in the property 
attached under this rule, the proper order 
is to release the entire property from 
attachment and attach only the interest of 
the judgment-debtor under Rule 47. ILR 
(1955) Mys 461 (462). 

(4) Suit for arrears of rent decreed — 

Moveable property, left by defendant In 
house, attached — Decree satisfied by 
deposit in Court — Order to restore posses¬ 
sion of house besides moveables is without 
jurisdiction and wholly unenforceable. 
AIR 1953 All 490 (490): 1953 All LJ 171 

( 1 ). 

(5) Under Presidency Towns Insolvency 
Act, Section 52 (2) (c) after attachment 
the property c ann ot be considered to be 
In possession of the insolvent or under his 
order or disposition and that the Official 
Assignee cannot claim any rights over them. 
AIR 1953 Bom 101 (104, 105): 54 Bom LR 
757. 

2. “Moveable property”. — (1) A decree 
is not treated as “moveable property” for 
purposes of attachment under the Code. 
AIR 1940 Nag 270 (272) (DB). 

(2) The term “agricultural produce” as 
used in the Code is confined to growing 
crop standing on the land or cut crop lying 
on the threshing floor or fodder-stack. 
The grain as well as the straw can both be 
attached. AIR 1962 Raj 82 (83): 1961 Raj 
LW 477. 

(3) Right to purchase shares exercisable 
by judgment-debtor is movable property. 
AIR 1966 Cal 134 (140): 69 Cal WN 815 
(DB). 

(4) Money decrees are not treated as 
movable property for purpose of special 
provisions of the Code relating to attach¬ 
ment. ILR (1967) 3 Mad 615 (623) (DB). 

3. “Actual seizure”. — (1) Unlike a pro¬ 
hibitory order under Rule 46, attachment 
by actual seizure involves a change of pos¬ 
session from the judgment-debtor to the 
Court. AIR 1914 Mad 126 (127): 38 Mad 
972 (FB). 

[See also AIR 1943 Lah 92 (96) (DB).] 

(2) Actual seizure does not always im¬ 
ply the doing of something which would 
bring the property into physical contact 
with the person attaching. AIR 1930 Mad 

(671) ** (1887) 11 Bom 448 (454) 
(DB). 

(3) Any overt Act short of direct physical 
apprehension, sufficient to pass possession 
t° the Court, amounts to actual seizure, 
as for example, the affixing of the Court 

IVol. 3.] 3 A. M. 39 


seal to the outer door of a warehouse con¬ 
taining the property to be attached, or in 
the case of an attachment of cattle already 
tied and secured the announcement on the 
spot by the attaching officer of his inten¬ 
tion to attach. (1904) 27 Mad 346 (347) 
(DB) ** AIR 1930 Mad 670 (671). 

(Attachment of cattle.) 


(4) The seizure by a peon of the attach- 
ing officer is valid if done in the presence 
and under the instructions of such 
officer. AIR 1929 Mad 188 (189). 

(5) Continuance of attachment necessari¬ 
ly involves continuance of Court custody. 
If such custody is once lost, there can be 
no further attachment without a fresh sei¬ 
zure. AIR 1930 Rang 247 (248): 8 Rang 
491 (DB). 

(6) The words “actual seizure” only 
mean the taking of physical possession and 
do not mean seizure by means of force or 
violence of the property on the person of 
the judgment-debtor. AIR 1946 Sind 166 
(171): ILR (1946) Kar 57 (DB). 

(7) Allahabad High Court Rules, Rule 

116 - Property attached by actual seizure 

is in law in possession of Court, whether 
it is in custody of amin or sapurdar — If 
it is kept with decree-holder, he is bailee 
of the supurdar. AIR 1961 SC 803 (805, 
806): (1962) 1 SCR 75. 


(8) Orders prohibiting judgment-debtors 
from exercising his right to purchase 
shares and restraining other parties from 
receiving an assignment or transfer of that 
right is sufficient seizure. AIR 1966 Cal 
134 (140): 69 Cal WN 815 (DB). 


4. Effect of wrongful attachment.— ( 1 ) 

An attachment wrongly made under this 
rule instead of under R. 46 is not a nullity 
and it continues to be an attachment in 
law unless and until it is withdrawn. AIR 
1956 Cal 373 (374) (DB). 

(2) Attachment of movables — Judg¬ 
ment-debtor found co-owner — Attachment 
effected long ago — Total release at the 
stage of second appeal held not fair. AIR 
1963 Ker 236 (238): 1963 Ker LJ 243. 

(3) Moveable property in possession of 

third person — Application for execution 
lies under Order 21, Rule 46 (1) (c) and 
not under Order 21, Rule 43. 1956 MBLJ 

1293 (1294): 1956 MBLR (Civil) 655. 

(4) Seizure by attachment of goods in 

possession of a pledgee amounts to wrong- 
ful deprivation of goods — Government 
officers responsible for the illegal seizer, 
and Union of India were held liable for 
damages to the goods while in custody of 
Government. AIR 1966 Bom 134 (139, 140): 
67 Bom LR 823. * ' 


5. “Shall be responsible for the clue cus¬ 
tody thereof.”— (i) The attaching officer 
is primarily responsible for the safe cus¬ 
tody of moveable property attached by him 
AIR 1934 All 357 (358) (DB) ** AIR 1939 
Cal 316 (319) (DB). 

[See also (1953) 57 Cal WN 590 (596) ** 
AIR 1936 Rang 12 (14).] 
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HIGH COURT AMENDMENTS ” 

Andhra Pradesh ' ‘ / v 

Same as that of Madras. ^ 

Assam and Nagaland 

Same as that o£ Calcutta—See Assam H. C. Order, 1948, CL (0) and Act 27 of 1962, 
Ss. 13 and 15 [w. e. f. 1-12-63.] 

Bombay: Dadra and Nagar Havelia 

In Order XXI, for the existing Rule 43 and its marginal note, substitute the follow¬ 
ing :— 

43. Attachment of moveable property other than agricultural produce, in possession 
of judgment-debtor. (1) ’Where the property to be attached is moveable property, other 
than agricultural produce, in the possession of the judgment-debtor, the attachment «=haI1 
be made by actual seizure, and the attaching officer shall keep the property in his own 
custody or in the custody of any of his subordinates, and shall be responsible for the 
due custody thereof: 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once : 


Provided also that when the property attached consists of live stock, or other 
articles which cannot be conveniently removed and the attaching officer does not act 
under the first proviso to this rule, he may, at the instance of the judgment-debtor, or 
of the decree-holder, or of any person claiming to be interested in such property, leave 
it in the village or at the place where it has been attached in the charge of the station 
pound-keeper, if any, or if this cannot be done, in the charge of the decree-holder or the 
judgment-debtor or the person claiming to be interested in such property, or of such res¬ 
pectable person who will undertake to keep such property, on his entering into a bond 
with one or more sureties, in an amount not less than the value of the property, that 
he will take proper care of such property and produce it when called upon to do so. 


Order 21, Rule 43 — Note 5 (contd.) 

(2) This rule deals only with the liabi¬ 
lity of the attaching officer so far as the 
Court is concerned. It does not affect in 
any way the liability of a surety who ex¬ 
pressly takes charge of the attached pro¬ 
perty, either to the Court or to the decree- 
holder. AIR 1921 All 220 (220, 221). 

(3) Where property Is seized under this 
rule and entrusted to a sapurdar, the judg¬ 
ment-debtor’s liability under the decree is 
not thereby put an end to or reduced and 
where the property is lost from the custody 
of the sapurdar, the decree-holder can exe¬ 
cute the decree against the judgment-debtor 
for the full amount. AIR 1943 Lab 92 (96) 
(DB). 

(4) Where the sapurdar returns the pro¬ 
perty to the judgment-debtor without an 
order of the Court, on the decree being 
satisfied, he cannot be proceeded against 
at the instance of persons who are 
strangers to the case. AIR 1941 Nag 339 
(342): ILR (1942) Nag 198. 

(5) Attachment of movable property be¬ 
fore judgment — Property attached kept 
In custody of third party on his executing 
bond to return goods and to pay price of 
goods if he failed to do so — Goods des¬ 
troyed by fire — Surety can plead that 
he was not liable as goods were destroyed 
by act of God. AIR 1962 Assam 23 (27): 
11960) 1 Assam LR 243 (DB). 


(6) Property attached kept in custody of 
supardar — Surety bond executed by supar- 
dar — A subsequent surety bond by 
another person for performance of the de¬ 
cree does not affect the liability of the 
supurdar under "his surety bond. ILR 
(1963) 13 Raj 391. 

(7) Attachment of judgment-debtor’s pro¬ 
perty before judgment — Petitioner in pos¬ 
session as Supratdar — Execution of decree 
against judgment-debtor by the third per¬ 
son — Warrant issued on Supratdar is for 
delivery and not for attachment —• 
Order 21, Rule 46 has no application. 1961 
Jab LJ 272. 

6. Security bond to produce attached 
property, — See Section 146. 

7. Attachment of property — Time for.— 
(1) It is not against the law to attach the 
property at 6 P. M. or 6-30 P. M. if on 
the day, the sunset is after 6-30 P. M. AIR 
1960 All 463 (455): 1960 Cri LJ 1040: 1959 
All LJ 781. 

Order 21, Rule 43 (A. P. and 
Madras) — Note 1 

(1) Toda charges, paid to process-server 
for safe custody of atached property, not 
being authorised by law — Decree-holder 
c ann ot be directed to pay them. AIR 1960 
Andh Pra 323 (324): (1966) 1 Andh WR 
153. 
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(2) The attaching officer shall make a list of the property attached and shall obtain 
thereto the acknowledgment of the person in whose custody the property is left, and if 
possible, of the parties to the suit, and of at least one respectable person in attestation 
oi the correctness of the list. If the property attached includes both live-stock and other 
articles, a separate list of the live-stock shall similarly be prepared and attested [1-11- 
1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Calcutta : Andaman and Nicobar Islands 


Read Rule 43 as follows: 

“Where the property to be attached is moveable p r op erty , .other than agricul¬ 
tural produce, in the possession of the judgment-debtor, the attachment shall be 
made by actual seizure at the identification of die decree-holder or his agent, and, 
save as otherwise prescribed, the attaching officer shall keep the property in his 
own custody or in the custody of one of his subordinates, and shall be responsible 
for the due custody thereof: 

•v . r '• 

Provided that, when the property seized does not, in the opinion of the 
attaching officer, exceed twenty rupees in value, or is subject to speedy and 
natural decay, or when the expense of keeping it in custody is likely to exceed 
its value, the attaching officer may sell it at once” [3-11-1933 and 29-5-1941]. 

Delhi and Himtwhql Pradesh 

Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 

Gujarat 

Same as that of Madhya Pradesh [17-8-1961]. 


Kerala: Laccadive, Mini coy and Amindivi Islands® 

For Rule 43, the following rule shall be substituted, namely: 


* 


“43. Attachment of moveable property other than agricultural produce in posses¬ 
sion of judgment-debtor.—(1) Where the property to be attached is moveable pro¬ 
perty other than agricultural produce in the possession of the judgment-debtor, 
the attachment shall be made by actual seizure, and the attaching officer shall 
keep the property in his own custody or in the custody of one of his subordinates, 
and shall be responsible for the due custody thereof: 

Provided that when the property seized is subject to speedy and natural 
decay, or when the expense of keeping it in custody is likely to exceed its value, 
the attaching officer may sell it at onoe, and 


Provided also that, when the property attached consists of live-stock, agricul¬ 
tural implements or other articles which cannot conveniently be removed and the 
attaching officer does not act under the first proviso to this rule, he may at the 
instance of the judgment-debtor or of the decree-holder or of any person claiming 
to be interested in such property leave it in the village or place where it has been 
attached— 


(a) in the charge of the person at whose instance the property is retained in such 
village or place, if such person enters into a bond in Form No. 15-A of 
Appendix E to this Schedule with one or more sufficient sureties for its 
production when called for; or 


(b) in the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of 15 days at 
such rate as may from time to time be fixed by the High Court be paid in 
advance. 


(2) Whenever an attachment made under the provisions of this rule ceases 
for any of the reasons specified in Rule 55 or Rule 57 or 60 of this Order (he 
Court may order the restitution of the attached property to the person in whose 
possession it was before attachment. 
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(3) When attached property is kept in the village or place where it is attach¬ 

ed.—Whenever attached property is kept in the village or place where it is attach¬ 
ed, the attaching officer shall forthwith report the fact to die Court and shall 
with his report forward a list of the properties seized. •* 

(4) Procedure when attached property is neither sold nor kept in the village 

or place where it is attached.—If attached property is not sold under the first 
proviso to Rule 43 or retained in the village or place where it is attached under 
the second proviso to that rule, it shall be brought to the Court-house and deliver¬ 
ed to the proper officer of the Court. » 

(5) Where attached property kept in the village etc., is live-stock.—Whenever 

attached property kept in the village or place where it is attached is live-stock, 
the person at whose instance it is so retained shall provide for its maintenance, 
and, if he fails to do so and if it is in charge of an officer of the Court, it shall 
be removed to the Court-house. i 

to® 

Nothing in this rule shall prevent the judgment-debtor or any person claim¬ 
ing to be interested in such live-stock from making such arrangements, for feed¬ 
ing the same as may not be inconsistent with its safe custody. » 

(6) Direction for sums expended by attaching officer.—The Court may direct 

that any sums which have been expended by the attaching officer or are payable 
to him, if not duly deposited or paid, be recovered from the proceeds of property 

if sold* or be paid by the person declared entitled to delivery before he receives 

the same. The Court may also order that any sums deposited or paid under these 
rules be recovered as costs of the attachment from any party to the proceedings” 
[9-6-1959]. 

[a] See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 


Madhya Pradesh 

Substitute the following for Rule 43 : 

“43 Attachment of movable property other than agricultural produce in possession 
of judgment-debtor.—(1) Where the property to be attached is moveable property other 
than agricultural produce, in the possession of the judgment-debtor, the attachment shall 
be made by actual seizure, and the attaching officer shall keep the property in his own 
custody or in the custody of any of his subordinates and shall be responsible for the 

due custody thereof : 

T>r,wirW that when the property seized is subject to speedy and natural decay, or 
when the expense of keeping it in custody is likely to exceed its value, the attaching 

officer may seU it at once; and 

Provided also that when the property attached consists of live-stock, agricultural 

. , . _ articles which cannot be conveniently removed, and the attaching 

implements or other proviso to ** ^ he may at the ^stance of the 

judgment-debtor or of the decree-holder or any person claiming to be interested in such 
property leave it in the village or at the place where it has been attached- 

fa) in the charge of the judgment-debtor or of the station pound-keeper, if any, 

(b) in the charge of the decree-holder, or of the person cl aimin g to be interested 
V ^ suc h property or of such respectable person as will undertake to keep 
such property, on his entering into a bond with one or more sureties in an 
amount not less than the value of the property, that he will take proper 
care of such property and produce it when called for. 


Order 21, Rule 43 (M. P.) — Note 1 

m See the following case. AIR 1943 
Nag 172 (173): ILR (1943) Nag 699 
(Rule 197 of the former Nagpur High Court 


contemplates that it is primarily the duty 
of the decree-holder to pay the suprataar 
the costs of custody and transport of heavy 
and bulky goods.) 
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(2) The attaching officer shall make a list of the property attached and shall obtain 
thereto the acknowledgment of the person in whose custody the property is left, and 
if possible, of the parties to the suit, and of at least one respectable person in attesta¬ 
tion of the correctness of the list If the property attached includes both live-stock and 
other articles, a separate list of the live-stock shall similarly be prepared and attested” 
[16-9-1960]. 

Madras and Pondicherry 

Substitute the following rule for Rule 48 : r 

“43. (1) Where the property to be attached is moveable property, other than agri¬ 

cultural produce, in the possession of judgment-debtor, the attachment shall be made 
by actual seizure, and the attaching officer shall keep the property in his own custody 
or in the custody of one of his subordinates, and shall be responsible for die due custody 

thereof: : . ? 

Provided that, when the property seized is subject to speedy and natural decay, or 
when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once; and 

Provided also that, when the property attached consists of live-stock, agricultural im¬ 
plements or other articles which cannot conveniently be removed and the attaching offi¬ 
cer does not act under the first proviso to this rule, he may at the instance of the judg¬ 
ment-debtor or of the decree-holder or of any person cl aimin g to be interested in such 
property leave it in the village or place where it has been attached— 

(a) in die charge of the person at whose instance the property is retained in such 

village or place, if such person enters into a bond in Form No. 15A of Ap¬ 
pendix E to thfa Schedule with one or more sufficient sureties for its produc¬ 
tion when called for; or 

(b) in the charge of an officer of die Court, if a suitable place for its safe custody 

be provided and the remuneration of the officer for a period of 15 days at 
such rate as may from time to time be fixed by the High Court be paid in 
advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for any 
of die reasons specified in Rule 55 or Rule 57 or Rule 60 of this Order, the Court may 
order the restitution of the attached property to the person in whose possession it was 
before attachment^ [Dis. No. 160 of 1913]; see Act 26 of 1968, S. 3 and Sch., Pt. H 
[w.e.f. 5-9-68]. 

Mysore - ** 

Delete Rule 43 and substitute die following :•—» 

“43. (1) Where the property to be attached is moveable property, other than agri¬ 
cultural produce, in the possession of the judgment-debtor, the attachment shall be made 
by actual seizure, and the attachment officer shall keep the property in his own custody 
or in the custody of one of his subordinates and shall be responsible for the custody 
thereof s ' 

Provided that, when the property seized is subject to speedy and natural decay or 
when expenses of keeping it in custody are likely to exceed its value the attachment offi¬ 
cer may sell it at once, and 

Provided also that, when the property attached consists of live-stock, or other arti¬ 
cles which cannot conveniently be removed and the attaching officer does not act under 
the first proviso to this rule, he may at the instance of the judgment-debor or of the 
decree-holder or any person claiming to be interested in such property leave it in the 
village or place where it has been attached,— 

(a) in the charge of the person at whose instance the property is retained if such 

person enters into a bond in the prescribed form with one or more sureties 
for its production when called for, or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody 

be provided and the remuneration of the officer for a period of 15 davs at 

i 
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such rate as may from time to time be fixed by die High Court be paid in 
advance. 

(2) Whenever an attachment made under the provisions of this rule ceases for any 
of the reasons specified in Rule 55 or Rule 57 or Rule 60 of this Order, the Court may 
order the restitution of the" attached property to the person in whose possession it was 
before the attachment." (30-3-1967.) 

Orissa 

Same as that of Patna. 


Patna __ _ 

Substitute die following for Rule 43: « 

~43. Where the property to be attached is moveable property, other than' agricul¬ 
tural produce in the possession of the judgment-debtor the attachment shall be made by 
actual seizure, and the attaching officer shall be responsible for the due custody thereof: 

Provided that, when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it in custody is likely to exceed its value, the attaching 
officer may sell it at once" [18-10-1933]. ’ . • 


Punjab, Haryana and Chandigarh 

Renumber the rule as sub-rule (1) and add the following further proviso and sub¬ 
rules (2) and (3): 

"and provided also that, when the property attached consists of live-stock, agricul¬ 
tural implements or other articles which cannot conveniently be removed and the attach¬ 
ing officer does not act under the first proviso to this rule, he may at the' instan ce of 
the judgment-debtor or of the decree-holder or of any person claiming to be interested 
in such property leave it in the village or place where it has been attached— 

(a) in the charge of the person at whose instance the property is retained in such 

village or place, if such person enters into a bond in Form No. 15A of Ap¬ 
pendix E to this Schedule with one or more sufficient sureties for its produc¬ 
tion when called for, or * - 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody 

be provided and the remuneration of the officer for a period of 15 days at 
such rate as may from time to time be fixed by the High Court be paid in 
advance, or ... .. 

(c) in the charge of a village lambardar or such other respectable person as will 

undertake to keep such property, subject to the orders of the Court, if such 
person enters into a bond in Form No. 15B of Appendix E with one or more 
sureties for its production. 


(2) Whenever an attachment made under the provisions of this rule ceases for any 

of the reasons specified in Rules 55, 57 or 60 of this Order, the Court may order the 
restitution of the attached property to the person in whose possession it was before 
attachment. .» 

(3) When property is made over to a custodian under sub-clause (a) or (c) of Cl. 0), 
the schedule of property annexed to the bond shall be drawn up by the attaching officer 
in triplicate, and dated and signed by—— 

(a) the custodian and his sureties, 

(b) the officer of the Court who made the attachment, 

(c) the person whose property is attached and made over, 

(d) two respectable witnesses. 

One copy will be transmitted to the Court by the attaching officer and placed ob 
the record of the proceedings under which the attachment has been ordered, one copy 

Order 21. Rule 43 (Patna) — Nate 1 

for custody of attached property — Judg¬ 
ment-debtor’s factory attached —- Judg- 
menl-debtor asking for leave to work fac¬ 
tory — Court can put him on terms.) 


(1) See the following case. AIR 1957 
Pat 209 (210, 211) (DB). (Attachment of 

movables have to be made by actual sei¬ 
zure — Attaching officer is responsible 
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will be made “Over to the person whose property is attached and one copy will be made 
over to the custodian’* [13-12-1928]; see Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 

Rajasthan 

In Order XXI, Rule 43 

(a) the existing Rule 43 shall be renumbered as sub-rule (1) of that rule, and fa 
sub-rule (1) as so renumbered, the following proviso shall be further inserted : 

“Provided further that, when the property attached consists of live-stock, agricul¬ 
tural implements or other articles which cannot conveniently be removed and the attach¬ 
ing officer does not act under the first proviso to this rule, he may, at the instance of 
the judgment-debtor, the decree-holder or any person claiming to be interested in such 

property, leave it in the village or at the place where it has been attached — 

(a) in the charge of the person at whose instance the property is retained in such 

village or place, if such person enters into a bond in Form No. 15A of 
Appendix E to this Schedule with one or more sufficient sureties for its produc¬ 
tion when called for; or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody 

be provided, and the remuneration of the officer for a period of 15 days at 

such rate as may from time to time be fixed by the High Court, be paid in 

advance; or 

(c) in the charge of a village Patwari or such other respectable person as will 

undertake to keep such property subject to the order of the Court, if such 
person enters into a bond in Form No. 15B of Appendix E to this Schedule, 
with one or more sureties for its production.” 

(b) after sub-rule (1) as so renumbered, the following sub-rule shall be inserted :— 

(2) Whenever an attachment made under the provisions of this rule ceases for 

; any of the reasons specified in Rules 55, 57 or 60 of this Order, the Court 

i may order the restitution of the attached property to the person in whose 

. possession it was before attachment. 

(3) When property is made over to a custodian under paragraph (a) or (c) of rhe 

! - second proviso to sub-rule (1), the schedule of property annexed to the bond 

$ shall be drawn up by the attaching officer in triplicate, and shall be dated 

; and signed by— 

{ (a) the custodian and his surety; 

(b) the officer or the Court who made the attachment; 

(c) the person whose property is attached and made over; and 

(d) two respectable witnesses. 

One copy shall be transmitted to the Court by the attaching officer and placed on 
the record of the proceedings under which the attachment has been ordered, one copy 
shall be made over to the person whose property is attached and one copy shall be made 
over to the custodian" [11-3-1965]. 

HIGH COURT AMENDMENTS 

Rules 43A to 43D 

(Andhra Pradesh; Rules 43A and 43B 
Same as those of Madras. 

Rule 43A 

Bombay: Dadra and Nagar Havelia 

In Order XXI, after the existing Rule 43, insert the following with marginal note:_ 

“43A. Attachment of live-stock.—(1) When an application is made for the attachment 
of live-stock the Court may demand, in advance in cash at rates to be fixed half-yearly 
or oftener, if necessary, by the Courts with the sanction of the District Judge the 
amount requisite for the maintenance of the live-stock from the probable time of attach- 
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ment to the probale time of sale, or may, at its discretion, make successive demands for 
portions of such period. The rates shall include cost of feeding, tending and conveyance, 
and all other charges requisite for the maintenance and custody of the live-stock. 

(2) If the live-stock be entrusted to any person other than the judgment-debtor 
the amount paid by the decree-holder for the maintenance of the live-stock or a part 
thereof may, at the discretion of the Court, be paid to the custodian of the live-stock 
for their maintenance. The produce, such as milk, eggs, etc., if any, may either be sold 
as promptly as possible for the benefit of the judgment-debtor or may, at the discretion 
of the Court, be set off against the cost of maintenance of the live-stock” [1-11-1960], 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65], 

(Delhi and Himachal Pradesh) Rules 43A to 43D ‘ ' - 

Same as those of Punjab, see Act 20 of 1966, Ss. 7 and 17 [31-10-00; 1-5-67], 
(Gujarat) Rule 43A 

Same as sub-rule (1) of R. 43A, inserted by Madhya Pradesh [17-8-1901], 

(Madhya Pradesh) Rule 43A 

Insert the following as Rule 43A: 

“43A. Attachment of live-stock.—(1) When an application is made for the attach¬ 
ment of live-stock the Court may demand, in advance in cash at rates to be fixed half- 
yearly, or oftener if necessary by the Courts with the sanction of the ■ District Judge, the 
amount requisite for the maintenance of the live-stock from the probable time of attach¬ 
ment to the probable time of sale, or may, at its discretion, make successive demands for 
portion of such period. The rates shall include cost of feeding, tending and conveyance 
and all other charges requisite for the maintenance and custody of the' live-stock. 

(2) If the live-stock be entrusted to any person other than the judgment-debtor the 
amount paid by the decree-holder for the maintenance of the cattle, or a part thereof 
may, at the discretion of the Court, be paid to the custodian of the live-stock for their 
maintenance. The produce, such as milk, eggs etc., if any, may either be sold, as 
promptly as possible for the benefit of the judgment-debtor, or may, at the discretion of 
the Court, be set off against the costs of maintenance of the live-stock” [16-9-1960]. v 

(Madras and Pondicherry) Rules 43A and 43B 

Insert the following as Rules 43A and 43B s 

“43A. (1) Whenever attached property is kept in the village or place where it is 

attached, the attaching officer shall forthwith report the fact to the Court and shall with 

his report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso to R. 43 or retained in 

the village or place where it is attached under the second proviso to that rule, it shall 

be brought to the Court-house and delivered to the proper officer of the Court. 

43B. (1) Whenever attached property kept in the village or place where it is attach¬ 

ed is live-stock, the person at whose instance it is so retained shall provide for its 
maintenance, and, if he fails to do so and if it is in charge of an officer of the Court, 
it shall be removed to the court-house. 

Nothing in this rule shall prevent the judgment-debtor or any person claiming to be 
interested in such stock from making such arrangements for feeding the same as may 

not be inconsistent with its safe custody. _ 

( 2 ) The Court may direct that any sums which have been expended by the attach¬ 
ing officer or are payable to him, if not duly deposited or paid, be recovered from the 
proceeds of property, if sold, or be paid by the person declared entitled to delivery 
before he receives the same. The Court may also order that any sums deposited or paui 
under these rules be recovered as costs of the attachment from any party to the proceed¬ 
ings" [Dis. No. 166 of 1913]; see Act 26 of 1968, S. 3 and Sch., Pt. II [w. e. f. 5-9-1968]. 
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(Mysore) Rules 43A and 43B 

After Rule 43 and before Rule 44 insert the following as Rules 43-A and 43B :— 

43A. (1) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of property seized. 

(2) If attached property is not sold under the first proviso to Rule 43 or retained 
in the village or place where it is attached under the second proviso to that rule it 
shall be brought to the court-house and delivered to the proper officer of the Court. 

43B. (1) Whenever attached property kept in the village or place where it is 

attached is live-stock, the person at whose instance it is so retained shall provide for 
its maintenance, and if he fails to do so and if it is in the charge of an officer of the 
Court it shall be removed to the Court-house. Nothing in this rule shall prevent the 
judgment-debtor or any person claiming to be interested in such live-stock from making 
such arrangements for feeding the same as may not be inconsistent with its safe custody. 

'•S ;. . 1 

(2) The Court may direct that any sums, which have been expended by the attaching 
officer or are payable to him if not duly deposited or paid, be recovered from the 
proceeds of the property if sold or be paid by the person declared entitled to delivery 
before he receives the same. The Court may also order that any sums deposited or paid 
under these rules be recovered as costs of the attachment from any party to the proceed¬ 
ings [30-3-1967]. 

(Orissa) Rule 43A 

Same as that of Patna. 


(Patna) Rule 43A 

Insert the following as Rule 43A: 

"43A. (1) The attaching officer shall, in suitable cases, keep the attached property 

in the village or locality either :— 

(a) in his own custody in any suitable place provided by the judgment-debtor, or 

in his absence by any adult member of his family who is present, on his 
own premises or elsewhere; 

(b) in the case of live-stock and provided the decree-holder furnishes the neces¬ 

sary funds, in the local pound, if a pound has been established in or near the 
village, in which case the pound-keeper will be responsible for the property 
to the attaching officer, and shall receive the same rates for accommodation 
and maintenance thereof as are paid in respect of impounded cattle of the 
same description, or such less rate as may be agreed upon; 

(c) in the custody of a respectable surety, provided the decree-holder furnishes the 

cost ot maintenance and other costs, if any. 


(2) If in the opinion of the attaching officer the attached property cannot be kept 
in the village or locality, through lack of a suitable place, or satisfactory surety, or 
through failure of the decree-holder to provide necessary funds, or for any other reason, 
the attaching officer shall remove the property to the Court at the decree-holder's expense. 
In the event of the decree-holder failing to provide the necessary funds, the attachment 
shall be withdrawn. 

(3) Whenever attached property is kept in the village or locality as aforesaid the 
officer shall forthwith report the fact to the Court, and shall with his report forward an 
accurate list of property seized, such that the Court may thereon at once issue the 
proclamation of sale prescribed by Rule 66. 

Order 21, Rule 43-A (Patna) — Note 1 

(i) See the following case. AIR 1957 Pat of attached property -— Judgment-deb- 

^09 (210. 211) (DB). (Attachment of tor's factory attached — Judgment-debtor 

movable has to be by actual seizure — asking for leave for working factory _ 

Attaching officer is responsible for custody Court can put judgment-debtor on terms.) 
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(4) If the debtor shall give his consent in writing to the sale of 
awaiting the expiry of the term prescribed in Rule 68, the officer shall 
and forward it without delay to the Court for its orders. 


property without 
receive the same 


(5) When property is removed to the Court it shall be kept by the nazir on his own 
sole responsibility in such place as may be approved by the Court. If the property can- 
Dot, from its nature or bulk, be conveniently kept on the court-premises, or in the 
personal custody of the nazir, he may, subject to approval by the Court, make such 
arrangements, for its safe custody under his own supervision as may be most convenient 
and economical, and the Court may fix the remuneration to be allowed to the persons, 
not being officers of the Court, in whose custody the property is kept. 

(6) When property remains in the village or locality where it is attached and any 
person other than the judgment-debtor shall claim the same, or any part of it the 
attaching officer shall nevertheless, unless the decree-holder desires to withdraw’ the 

attachment of the property so claimed, maintain the attachment, and shall direct the 
claimant to prefer his claim to the Court. ’* ' 

(V) (a) If the decree-holder shall withdraw an attachment or it shall be withdrawn, 
under sub-rule (2) or sub-rule (9) the attaching officer shall inform the debtor, ’ or in his 
absence any adult member of his family, that the property is at his disposal. 

(b) In the absence of any person to take charge of it, or in case the officer shall have 

had notice of claim by a person other than the judgment-debtor, the officer shall, if the 

property has been moved from the premises in which it was seized, replace it where it 
was found at the time.of seizure. 


(8) Whenever live-stock is kept in the village or locality where it has been attached, 

the judgment-debtor shall be at liberty to undertake the due feeding and tending of it 

under (he supervision of the attaching officer, but the latter shall, if required by the 

decree-holder, 'and on his paying for the same at the rate to be fixed by the ' District 

Judge and subject to the orders of the Court under whose orders ihe attachment is 

made, engage the services of as many persons as may be necessary, for the safe custody 
of it. 


(9) In the event of the judgment-debtor failing to feed the attached live-stock in 
accordance with sub-rule (8), the officer shall call upon the decree-holder to pay forth¬ 
with, for feeding the same. In the event of his failure to do so, the officer shall proceed 
as provided in sub-rule (2) and shall report the matter to the Court without delay. 

(10) When attached live-stock is brought to Court, the nazir shall be responsible for 

the safe custody and proper feeding of it so long as the attachment continues. 

(11) If a pound has been established in or near the place where the Court is held, 

the nazir shall be at liberty to place in it such attached live-stock as can be properly 

kept there, in which case the pound-keeper will be responsible for the property to the 

nazir and shall receive the same rates for accommodation and maintenance thereof a* 
are paid in respect of impounded cattle of the same description, or such less rate as may 
be agreed upon. 

(12) If there be no pound available, or if, in the opinion of the Court, it be incon¬ 
venient to lodge the attached live-stock in the pound, the nazir may keep it in his owl 
premises, or he may entrust it to any person selected by himself and approved by the 
Court. The nazir will in all cases remain responsible for the custody of the property. 

(13) Each Court shall from time to time fix the rates to be allowed for the custody 
and maintenance of the- various descriptions of live-stock with reference to season*-- and 
local circumstances. The District Judge may make any alteration he deems fit in the rates 
prescribed by Courts subordinate to him. Where there are two or more Courts in th© 
same place, the rates shall be the same for each Court” [18-10-1933]. 

(Punjab, Haryana and Chandigarh) a Rules 43A to 43D 

Insert the following as Rules 43A, 43B, 43C and 43D f 

“43A. (1) Whenever attached property is kept in the village or place where it is 

attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seized. 
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(2) If attached property is not sold under the first proviso to Rule 43 or retained in 
the village or place where it is attached under the second proviso to that rule, it shall 
be brought to the Court-house and delivered to the proper officer of the Court 

f ft ~ a • • I 

(3) A custodian appointed under the second proviso to Rule 43 may at any time 
terminate his responsibilities by giving notice to the Court of his desire to be relieved 
of his trust and delivering to proper officer of the Court the property made over to him. 

(4) When any property is taken back from a custodian, he shall be granted a receipt 
for the same. 

• 43B. ' (1) Whenever attached property kept in the village or place where it is 
attached is live-stock, the person at whose instance it is retained shall provide for its 
maintenance, and, if he fails to do so and if it is in charge of an officer of the Court, 
it shall be removed to the Court-house. 

Nothing in this rule shall prevent the judgment-debtor, or any person claiming to 
be interested in such stock, from making such arrangements for feeding the same as may 
not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by the attaching 
officer or are payable to him, if not duly deposited or paid, be recovered from the 
proceeds of property, if sold, or be paid by the person declared entitled to delivery before 
he receives the same. The Court may also order that any sums deposited or paid under 
these rules be recovered as costs of the attachment from any party to the proceedings. 

43C. When an application is made for the attachment of live-stock or other 
moveable property, the decree-holder shall pay into Court in cash such sum as will cover 
the costs of the maintenance and custody of the property for fifteen days. If within three 
clear days, before the expiry of any such period of fifteen days the amount of such costs 
for such further period as the Court may direct be not paid into Court, the Court, on 
receiving a report thereof from the proper officer, may issue an order for the withdrawal 
of the attachment and direct by whom the costs of the attachment are to be paid. 

u 43D. Any person who has undertaken to keep attached property under R. 43 (1) 
(c) shall be liable to be proceeded against as a surety under S. 145 of the Code and 
shall be liable to pay in execution proceedings the value of any such property wilfully 
lost by him'* [13-12-1928]. • 

[a] See Act 31 of 1960, Ss. 29 and 32 [1-11-60]. 


R. 44. Attachment of agricultural produce.—Where the property to be attach¬ 
ed is agricultural produce, the attachment shall be made by affixing a copy of the 
warrant of attachment, * 

(a) where such produce is a growing crop, on the land on which such 
crop has grown, or 

(b) where such produce has been cut or gathered, on the threshing-floor 
or place for treading out grain or the like or fodder-stack on or in 
which it is deposited. 


and another copy on the outer door or on some other conspicuous part of the 
house in which the judgment-debtor ordinarily resides or, with the leave of the 


Order 21, Rule 43-D (Punjab) — Note 1 

(I) See the following case. AIR 1958 
Punj 348 (349, 350, 351). (Attached pro¬ 
perty in custody of sapurdar damaged — 
Petition against sapurdar for restoration of 
property is maintainable — Property 
attached and in custody of sapurdar order¬ 
ed to be sold — Appeal by defendants — 
Defendants obtaining stay of execution — 
Properly becoming unmarketable during 
appeal period — Appeal dismissed — De¬ 
fendants are liable lor deterioration — 
Damage to attaching creditor — Amount 
not capable of exact and accurate proof 


— Ascertainment of damages should be 
based on reasonable and just inferences.) 

Order 21, Rule 44 — Note 1 

(1) Agricultural produce, whether stand¬ 

ing crop or severed from the soil, is move¬ 
able properly. (1892) 14 All 30 (34) (DB) 
**(1882) 6 Bom 592 (593) (DB)**(1888) 11 
Mad 193 (196) (DB). 

(2) Unlike other moveable property agri¬ 
cultural produce of either description can 
not be attached by actual seizure as pro¬ 
vided in Rule 43. The custodia legis in 
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Court, on the outer door or on some other conspicuous part of the house in which 
he carries on business or personally works for gain or in which he is known to 
have last resided or carried on business or personally worked for gain; and the 
produce shall thereupon be deemed to have passed into the possession of the 
Court. - _ ' > 

[See Ss. 2(13), 61.] * " \ * 

-*-* **• • • A- A * ' 

HIGH COURT AMENDMENTS 

Assam and Nagaland ^ 

Same as that of Calcutta—See Assam H. C. Order, 1948, CL (6) and Act 27 of 1902, 
Ss. 13 and 15 [1-12-1963]. ! ,. }gi 

Calcutta: Andaman and Nicobar Islands J * * • ' f 

Insert the words “at the identification of the decree-holder or hi« agent," after the 
words “attachment shall be made” in R. 44 [29-5-1941]. 

i, •• •• ‘ •( 

HIGH COURT AMENDMENTS 

Rule 44A 

Bombay: Dadra and Nagar Haveli® 7 _ 

The following shall be inserted, namely: 

“44A. Copy of the warrant of attachment to be sent to the Collector where agri¬ 
cultural produce is attached.—Where the property to be attached is agricultural produce, 
a copy of the warrant or the order of attachment shall be sent by post to the office of 
the Collector of the district in which the land is situate” [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 of 1963, S. 3 [1-7-65]. 

Gujarat 

Same as that of Bombay, except for the marginal note [17-8-1961], 

R. 45. Provisions as to agricultural produce under attachment.—(1) Where 
agricultural produce is attached, the Court shall make such arrangements for the 
custody thereof as it may deem sufficient and, for the purpose of enabling the 
Court to make such arrangements, every application for the attachment of a grow¬ 
ing crop shall specify the time at which it is likely to be fit to be cut or gathered. 

(2) Subject to such conditions as may be imposed by the Court in this behalf 
either in the order of attachment or in any subsequent order, the judgment-debtor 


Order 21, Rule 44 — Note 1 (contd.) 

the case of agricultural produce on attach¬ 
ment is only symbolical and is not validly 
created unless the rules of affixture here¬ 
in provided are strictly complied with. AIR 
1931 All 142 (142) ** AIR 1933 Rang 267 
(268) ** AIR 1936 All 364 (365) ** AIR 
1936 Sind 20 (23): 29 Sind LR 190. 

(3) When it is proved that an attachment 
has been made it must be presumed, until 
the contrary is shown, that all the neces¬ 
sary formalities were duly observed. AIR 
1935 All 436 (437). (AIR 1934 PC 217: 
15 Lah 836: 61 Ind App 371, Followed.) 

(4) This rule, like the preceding one, ap¬ 
plies only when the property is in the pos¬ 
session of the judgment-debtor and not of 
a third party. AIR 1929 Lah 200 (201) 
** AIR 1921 Sind 95 (95, 96): 15 Sind LR 
128 (DB). 

(5) The provisions of this rule do not 
apply to attachments effected under the 
Madras Revenue Recovery Act, 2 of 1864, 


AIR 1958 Ker 168 (169): ILR (1958) Ker 
302: 1958 Cri L Jour 760 (DB). 

Order 21, Rule 45 — Note 1 

(1) The attachment of agricultural pro¬ 
duce does not prevent the judgment-deb lor 
from doing or continuing all necessary 
acts of husbandry with respect to the crop 
or produce, in default of any conditions 
imposed or orders passed by the Court to 
the contrary. AIR 1941 Pat 136 (137). 

(2) In fact, the Court is bound, under 

this rule, to make proper arrangements foi 
the custody, tending, cutting, gathering 
storing, maturing and preservation of the 
produce either at the instance of the judg¬ 
ment-debtor, or at the instance of the de¬ 
cree-holder or otherwise. The attached 
property continues to be in the possession 
of the Court during the process of hus¬ 
bandry. The right to cut and store does 
not entitle the judgment-debtor to take the 
produce away as under sub-rule (3) it- con- 
tinues to be under attachment although 
severed from the soil. AIR 1941 Pat 136 
(137). • ’ ' 
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may tend, cut, gather and store the produce and do any other act necessary for 
maturing or preserving it; and if the judgment-debtor fails to do all or any of such 
acts, the decree-holder may, with the permission of the Court and subject to the 
like conditions, do all or any of them either by himself or by any person appoint¬ 
ed by him in this behalf, and the costs incurred by the decree-holder shall be 
recoverable from the judgment-debtor as if they were included in, or formed part 
of, the decree. 

(3) Agricultural produce attached as a growing crop shall not*be deemed to 
have ceased to be under attachment or to require re-attachment merely because it 
has been severed from the soil. 

(4) Where an order for the attachment of a growing crop has been made at a 
considerable time before the crop is likely to be fit to be cut or gathered, the 
Court may suspend the execution of the order for such time as it thinks fit, and 
may, in its discretion, make a further order prohibiting the removal of the crop 
pending the execution of the order of attachment. 

(5) A growing crop which from its nature does not admit of being stored 
shall not be attached under this rule at any time less than twenty days before the 
time at which it is likely to be cut or gathered. 

[See S. 61.] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 


Assam and Nagaland / 

Same as those of Calcutta—See Assam H. C. Order, 1948, Cl. (6) and Act 27 of 
1962, Ss. 13 and 15 [w. e. f. 1-12-1963]. 

Bombay: Dadra and Nagar Haveli* 

In Order XXI, Rule 45, for the existing sub-rule (1), and its marginal note substitute 
the following as sub-rule (1) and marginal note :■— 


**(1) Provisions as to agricultural produce under attachment.—Where agricultural pro¬ 
duce is attached, the Court shall make such arrangement for the custody thereof as it 
may deem sufficient and, for the purpose of enabling the Court to make such arrange 
ments, every application for the attachment of growing crop shall specify the time at 
which it is likely to be fit to be cut or gathered, and the applicant shall deposit in 
Court at the time of the application such sum as the Court shall deem sufficient to defray 
the cost of watching and tending the crop till such time." [1-11-1966], 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Calcutta: And aman and Nicobar Is l a n ds 
Add the following to sub-rule (1): 

“and the applicant shall deposit in Court such sum as the Court shall require 
in order to defray the cost of watching or tending the crop till such time" [2-3- 
1933]. 

Delhi and Himachal Pradesh 

Same as that of Punjab—-See Act 26 of 1966, Ss. 7 and 17 [31-10-1960 and 1-5-1967]. 
Gujarat 


The following words shall be added to sub-rule (1) after substituting a 
fo” the full stop : 


semi-colon 


“and the applicant shall deposit in Court at the time of the application such 
sum as the Court shall deem sufficient to defray the cost of watching and tenclino 
the crop till such time” [17-8-1961]. 

Kerala: Laccadive, Minicoy and Amindivi Islands 


Same as that of Madras [9-6-1959]; 
S. 3 (2). 


see Act 37 of 1956, S. 60 and Reg. 8 of 


1965, 
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Madras and Pondicherry 

Substitute a semicolon for the full-stop at the end of sub-rule (1), and add the 
following words; 

“and the applicant shall deposit in Court within a date to be fixed by 
Court, such sum as the Court may deem sufficient to defray the cost of watching 
and tending the crop till such time” [13-10-1936]; see Act 26 of 1968, S. 3 and 
Sch., Pt II [w.e. f. 5-9-1968]. 

Mysore 

In Rule 45 delete sub-rule (1) and substitute the following * 

“45. (1) Where agricultural produce is attached, the Court shall make such arrange¬ 
ments for the custody thereof as it may deem sufficient, and for the purpose of enabling 
the Court to make such arrangements, every application for attachment of a growing 
crop shall specify the time at which it is likely to be fit to be cut or gathered and the 
applicant shall deposit in Court within a date to be fixed by Court such s um as the 
Court may deem sufficient to defray the cost of watching and tending the crop till such 
time” [30-3-1967]. 

Orissa 

Same as that of Patna. 

Patna 

Add to sub-rule (1) after deleting the full stop at the end of the sub-rule: 

“and the applicant shall pay into Court such as he may from time to timo 
be required by the Court to pay in order to defray the costs of such arrange¬ 
ments”. 

Punjab, Haryana and Chandigarh 

Add the following to sub-rule (1) of Rule 45; 

“and with every such application such charges as may be necessary for the custod> 
of the crop up to the time at which it is likely to be fit to be cut or gathered 
shall be paid to the Court” [7-4-1932]; see Act 31 of 1966, Ss. 29 and 32 [1-11- 
1966]. 

R. 46. Attachment of debt, share and other property not in possession of 
judgment-debtor.—(1) In the case of— 

(a) a debt not secured by a negotiable instrument, 

(b) a share in the capital of a corporation, 

(c) other moveable property not in the possession of the judgment-debtor, 

except property deposited in or in the custody of, any Court, 


ORDER 21, RULE 46 — SYNOPSIS 

1. Attachment of debt, share, or other 

moveable property — General. 

2. “Debt,” meaning of. 

3. Salary, whether a debt. 

4. Attachment of mortgage debt. 

5. Attachment of decree. See Rule 63. 

«. Attachment of debt already paid by 

cheque. 

7. Procedure where garnishee denies debt. 

8. Set-off by garnishee off cross-debt. 

9. Procedure where garnishee resides out¬ 

side jurisdiction. 

10. Procedure where garnishee admits 

liability but docs not pay. See 

Note 7. 

11. Attachment of shares. 

12. Attachment of other moveable pro¬ 

perty. 


13. Service off prohibitory order. 

14. Effect off non-compliance with 

sub-role (2). 

15. Notice to debtor. 

16. Effect of. attachment. 

17. Payment Into Court — Sub-rule (3). _ 

18. Absence of or irregularity in a-ttach- 

ment — Effect. 

19. Inherent power of Court to pass pro¬ 

hibitory orders lo proper cases. 

1. Attachment off debt, share, or other 
moveable properly — General.— (1) 

There is a broad distinction between the 
attachment of moveable property in the 
possession of the judgment-debtor, and the 
attachment of debts (other than negotiable 
instruments), shares in a corporation oi 
other moveable property not in the posses¬ 
sion of the judgment-debtor; in the formei 
case the attachment is effected by actual 
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the attachment shall be made by a written order prohibiting,—■ 

(i) in the case of the debt, the creditor from recovering the debt and 
the debtor from making payment thereof until the further order 
^ of the-Court; 

}?.•' (ii) in the case of the share, the person in whose name the share may 

>- be standing from transferring the same or receiving any dividend 

• thereon; 

(iii) in the case of the other moveable property except as aforesaid, 
the person in possession of the same from giving it over to the 
1 judgment-debtor. 

(2) A copy of such order shall be affixed on some conspicuous part of the 
Court-house and another copy shall be sent in the case of the debt, to the debtor, 
in the case of the share, to the proper officer of the corporation, and, in the case 
of the other moveable property (except as aforesaid), to the person in possession 
of the same. 

(3) A debtor prohibited under Clause (i) of sub-rule (1) may pay the amount 
of his debt into Court, and such payment shall discharge him as effectually as 
payment to the party' entitled to receive the same. 

[1882, S. 268; 1877, Ss. 268, 301; 1859, Ss. 236, 239.] 


Order 21, Rule 46 — Note 1 (contd.) 
seizure while in the latter case it is done 
by a prohibitory order. AIR 1914 Mad 126 
(127): 38 Mad 927 (FB) ** AIR 1932 Pat 
279 (280, 281); 11 Pat 493 (DB). 

(2) The service of prohibitory notice 
under this rule is enough for the attach¬ 
ment of the debt and it is not necessary 
that the money should be actually pay¬ 
able at the time to the judgment-debtor. 

G6? (DB* MyS 114 (115): ILR (1953 > Mys 

(?) A debt, in order to be attachable 
mider this rule, must be due individually to 
the judgment-debtor. AIR 1956 Mad 163 
(163) **, AIR 1914 Nag 13 (13): 10 Nag 

ro 17 ** ILR (1937) 2 Cal 440 (443). 

I See also AIR 1937 Cal 199 (220): ILR 
(1937) 2 Cal 48 (DB).] 

(4) The debt should be described with 
reasonable certainty in the application for 
attachment. AIR 1918 Mad 541 (542) (DB) 

•AIR 1961 Mad 189 (190): (1960) 2 Mad 
561. 

[See however AIR 1942 Sind 87 (88): 
ILR (1942) Kar 173 (DB).] 

(5) The Court cannot, on an applica¬ 
tion under this rule, direct the garnishee 
tjudgment-debtor’s debtor) to pay amount 
115 ^ our t! it can only pass a prohibitory 
order as mentioned in the rule. AIR 1942 
Pat 608 (611); 21 Pat 287 (DB) ** (1910) 
5 Ind Cas 145 (145) (DB) (Mad). 

[See AIR 1929 Mad 347 (348).] 

iJ£ ee a,so fI910) 5 Ind Cas 820 (820) 

t^JB) (Mad).] 

• R * s °P en 1° garnishee to depo- 

fj* amount of the debt in Court and 
thereby obtain a valid discharge. See sub¬ 
rule (3). 

(J) lu the case of dispute as to the title 
to the amount in deposit, the Court must 
decide the question before ordering pay- 

lhe decree-holder. AIR 1916 Cal 
241 (243, 244): 43 Cal 263 (DB). 


(8) Rules 58 and 63 of this Order are 
applicable to attachments hereunder. AIR 
1942 Mad 650 (651) ** (1904) 27 Mad 67 
(71) (SB). 

(9) A voluntary or collusive payment of 
the debt by the garnishee to the decree- 
holder without an order of the Court will 
not discharge the garnishee. See AIR 1941 
Cal 579 (581): ILR (1941) 2 Cal 221. 

(10) A debt due to a firm cannot be 
attached in execution of a decree against 
a partner in his individual capacity. AIR 
1941 Cal 364 (366, 367): ILR (1941) 1 Cal 
389 (DB). 

(11) A subscription to provident fund, 

which is deducted from the salary of an 
employee at the time of payment and con¬ 
stitutes a compulsory deposit within the 
meaning of Section 60 (k), cannot be 

attached by means of a garnishee order 
under this rule, as it is exempt from 
attachment under Section 60. AIR 1939 
Rang 432 (433): 1939 Rang LR 604. 

[See however AIR 1949 Pat 337 (337, 
338).] 

(12) Where a cheque is issued in favour 
of a judgment-debtor, the amount of the 
cheque cannot be considered to be his 
property till it is actually paid to him. 
Hence such amount canot be attached by 
means of a prohibitory order on the bank. 
AIR 1942 Rang 59 (60): 1941 Rang LR 759. 

(13) Under S. 50 of the Code, where a 
decree is executed against a legal represen¬ 
tative he is liable only to the extent of 
the property of the deceased which has 
come to his hands. Hence, a debt due to 
the legal representative or moveable pro¬ 
perty of the deceased which has not yet 
come into the possession of the legal re¬ 
presentative cannot be attached under this 
rule. AIR 1937 Rang 274 (274). 

Also see Section 52. 

(14) Where an attachment was made in 
accordance with thq. nrocedure outlined in 



624 [O 21 R 46 N 2-4] 


[The Code of] Civil Procedure, 1908 


Order 21, Rule 46 — Note 1 (contd.) 

this rule, which was the only provision ap¬ 
plicable to the case, it must be taken to 
have been an attachment under this rule 
howsoever it was formally headed. AIR 
1949 Pat 337 (338). 

(15) Attachment of debt —- Debt pay¬ 
able within jurisdiction of executing Court 
— Executing Court has jurisdiction to pro¬ 
ceed against debt though debtor of judg¬ 
ment-debtor resides outside jurisdiction of 
the Court. AIR 1963 All 313 (316): 1963 
411 LJ 443 (DB). 

(16) Where the decree obtained was not 
a decree against the partnership firm nor 
was against the partners as such, but in 
their individual capacity, the attachment 
made under Order 21, Rule 46 was irregu¬ 
lar and ineffective. AIR 1960 Cal 81 (83): 
63 Cal WN 21. 

(17) Under Order 21, Rule 63-A the 
foundation of a garnishee proceeding is 
an attachment made under Order 21, R. 46. 
Garnishee proceedings, in respect of a 
debt, can be started only after the debt has 
been attached under Order 21, Rule 46. 
AIR 1960 Pat 132 (134). 

(18) Attachment of money lying in Pub¬ 
lic Works Department to credit of judg¬ 
ment-debtor — Letter sent to Public 
Works Department that no payment due 
to judgment-debtors be made to him —■ 
Attachment is valid — Order 21, Rule 46 

(2) is not applicable. MBLJ 1954 HCR 469: 
MBLR 1954 (Civ) 43. 

2. “Debt,” meaning of.— ( 1 ) Money, 

which may or may not become due, or 
the payment of which is dependent on the 
happening of an event or events which may 
not necessarily happen cannot be call¬ 
ed a debt. AIR 1954 Bhopal 30 (31). 

(2) Unpaid mortgage money is not 
“debt” due to the mortgagor. AIR 1942 
Lab 234 (236) (DB) ** AIR 1934 All 449 
(453) (DB). 

(3) Unpaid purchase price left with ven¬ 
dee is debt, even though vendee claims 
to defer payment of same till vendor pays 
off other incumbrances. AIR 1942 Lah 275 
(278): ILR (1943) Lah 17 (FB) ** AIR 
1942 Mad 650 (651). 

(4) Licensee depositing money with Gov¬ 
ernment of India in connection with his 
licence for salt manufacture — Deposit is 
not debt. AIR 1941 Sind 193 (196): ILR 
(1941) Kar 50. 

(5) Deposit made by member of associa¬ 
tion which is subject to forfeiture and lien 
and is within absolute control of associa¬ 
tion, is not debt, nor moveable property 
not in possession of judgment-debtor. AIR 
1939 Bom 90 (91): ILR (1939) Bom 109 

^ (6) A dividend payable to a creditor in 
insolvency is not debt liable to be attach¬ 
ed under Order 21, Rule 46. AIR 1939 Mad 
811 (813). 

(7) Amount payable to displaced person 
under Displaced Persons (Compensation 
and Rehabilitation) Act determined — It 


becomes debt payable to him and can be 
attached and sold in execution. AIR 1962 
Bom 121 (123, 124): 63 Bom LR 684. 

(8) Property saleable in execution — 
Debt is chose-in-action and therefore, 
attachable and saleable property — 
Movable is attached by actual seizure 
whereas debt is attached by prohibitory 
order. AIR 1966 Punj 479 (481): ILR 
(1965) 2 Punj 212. 

(9) Where a mortgagee can claim the 
realization of his mortgage money or the 
mortgagor can claim the payment thereof, 
there is a debt. AIR 1960 Pat 196 (197 to 
199): ILR 37 Pat 1465. 

(10) See also under S. 60. 

3. Salary, whether a debt.— (1) A pay 

or pension in private service becomes due 
on the last day of the month even though 
it is not paid till the first of the next 
month and can be attached on the last day 
of the month. AIR 1930 Rang 161 (161). 

(2) Unlike the case of Government ser¬ 
vants, the salary of the servants in a pri¬ 
vate firm can only be attached as a debt 
under Order 21, Rule 46 when it becomes 
actually payable. AIR 1953 Mys 127 (128): 
33 Mys LJ 53. 


(3) Salary of private servant cannot be 
attached before it becomes payable. AIR 
1964 Andh Pra 395 (397): (1964) 2 Andh 
WR 1. 

(4) The salary of a member of a Provin¬ 
cial Legislative Assembly is not the salary 
of, a public officer and is not attachable 
before it becomes payable at the end of 
the month. AIR 1939 Cal 428 (429): ILR 
(1939) 1 Cal 523 (DB). 

(5) Transfer of Provident Fund account 
to miscellaneous account E which was a 
compulsory deposit — Attachment not 
legal. AIR 1955 Cal 609 (510): 96 Cal LJ 
126. 

(6) See also under S. 60. 

4. Attachment of mortgage debt*— (1) A 

mortgage debt due under a simple mort¬ 
gage is a “debt” within this rule and can 
be attached by a prohibitory order. (1893) 
15 All 134 (135) (DB) ** AIR 1915 Mad 
209 (209): 37 Mad 61 (DB) ** AIR 1924 
All 796 (798): 46 All 917 (DB) ** (1902) 
26 Bom 305 (312) (DB). 

(2) An attachment of simple mortgage 
debt by prohibitory order carries with 
the security of the immovable property 
without further attachment of the property 
itself; the purchaser of the mortgage-in¬ 
terest in execution is entitled, therefore, to 
sue for the sale of the mortgaged property 
for the debt. (1902) 26 Bom 305 (310, 312) 
(DB) ** AIR 1924 All 796 (798): 46 All 
917 (DB) ** (1893) 20 Cal 805 (809. 810) 
(DB) ** AIR 1934 Mad 498 (499). 

[See also (1886) 9 Mad 5 (8) (SB) M 
(1883) 9 Cal 511 (512) (DB).l 

(3) A usufructuary mortgage in which 
there is a covenant to pay is also a “debt 
which can be attached under this 

AIR 1942 Pesh 66 (68) ** AIR 1916 Mad 
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434 (435, 436): 39 Mad 389 (DB) ** AIR 
1931 Pat 63 (64) (DB). 

(4) A purely usufructuary mortgage 
without any liability to pay the mortgage 
amount is not a “debt’* at all and cannot 
be attached under this rule. Such a 
mortgage should be attached under R. 54 
as immovable property. AIR 1928 Mad 648 
(651) ** (1911) 35 Bom 288 (292) (DB) 
** AIR 1931 Pat 63 (64) (DB). 

(5) The locality of a mortgage debt is 
where the mortgage bond is found and the 
Court within whose jurisdiction it is 
found can attach it even though the mort¬ 
gagor or the property comprised in the 
mortgage is outside the jurisdiction of such 
Court. AIR 1933 Cal 379 (380): 60 Cal 782 
(DB). 

( 6 ) For the purposes of execution, a 
mortgage debt is “moveable property” with¬ 
in the meaning of this rule. AIR 
1933 Rang 61 (62) AIR 1933 Cal 379 
(381): 60 Cal 782 (DB). 

(7) Mortgage decree — Right to com¬ 
pensation under West Bengal Estates Ac¬ 
quisition Act cannot be enforced under 
Order 21, Rule 46. AIR 1967 Cal 56 (61). 

5. AttachxAent of decree.— See Rule 53. 


6. Attachment of debt already paid by 
cheque.— (X) Payment of a debt by deli¬ 

very of a cheque extinguishes the debt. 
There is, therefore, no debt that can be 
attached in the hands of the garnishee 
where the latter has delivered a cheque for 
the debt to the judgment-debtor, even 
though the latter had not cashed the 
cheque. (1911) 12 Ind Cas 869 (870) (Low 
Bur.) * (1885) 1 TLR 454. 

[See AIR 1949 Cal 144 (151): ILR (1945) 
1 Cal 277.] 

[See also (1872) 3 Bom 49 (52) (DB).] 

( 2 ) Where money due to a judgment- 
debtor from A, has been credited in A’s 
account books to a third person, there is 
no debt due to the judgment-debtor from 
A, which can be attached in execution of 
a decree against the judgment-debtor. AIR 
1933 PC 160 (164): 69 Ind App 211: 57 

474. (On appeal from AIR 1932 Bom 
206: 56 Bom 349.) 

(3) Suit by Muhammadan woman against 
” eir *«- deceased husband for dower debt 

Money deposited by husband in bank 
Prohibitory order under Order 21, 
Rule 46 — Order to pay deposit amount 
to decree-holder amounts to valid discharge 
^d will absolve bank — Succession certifi¬ 
cate not necessary. AIR 1960 Pat 132. 

(4) Debt already assigned equitably 

?'t attachable. AIR 1961 Mys 196: 39 Mys 
w 235. 


.Procedure where garnishee denies 
aeM. ( 1 ) Under sub-rule (3) a garnishee 
naay, at his option, pay the amount of the 
aebt mto Court. But the Court has no 
jurisdiction to compel the garnishee to do 

??o c ^v AI J? 1954 Trav-Co 243 (247): ILR 

11954) Trav-Co 281 (FB) •* AIR 1942 Pat 

tVoL 3.] 3 A. M. 40 


508 (511) :21 Pat 287 (DB) ** (1887) 10 

Mad 194 (196) (DB) ** AIR 1924 Nag 98 
(100, 101): 20 Nag LR 11. 

(2) The Court cannot proceed against a 
garnishee or his property for the recovery 
of the debt though the Court, in practice, 
calls on him to pay. AIR 1936 Nag 218 
(219) ** (1887) 11 Bom 448 (455) (DB) 
** AIR 1927 All 41 (43) (DB). 

(3) In case the garnishee denies the 

debt, it is not the duty of the Court to 
enquire and decide if the debt is due. 
(1906) 28 All 262 (263)' (DB) ** AIR 1936 
Mad 152 (153): 59 Mad 966 (DB) ** AIR 
1936 Nag 218 (219). : 

[See AIR 1931 Bom 288 (290) (DB). 

(Quaere.)] 

[See also AIR 1933 All 481 (482).] 

(4) It is open to the garnishee to show 
that nothing was due and payable by hi m 
to the judgment-debtor. AIR 1958 Andh 
Pra 31 (32). 


(5) The only course where the garnishee 
denies the debt is either to have a receiver 
appointed for the collection of the debt or 
to sell the debt notifying the fact of de¬ 
nial. AIR 1954 Trav-Co 243 (247): ILR 
(1954) Trav-Co 281 (FB) ** AIR 1956 Mad 
163 (163) ** AIR 1924 Nag 98 (100, 101): 

20 Nag LR 11 ** (1906) 28 All 262 (263) 
(DB). 

[See however (1880) 4 Bom 323 (326) 

(DB) ** (1885) 10 Mad 194 (196) (DB).] 


( 6 ) An order so appointing a receiver or 

for sale does not debar the garnishee in 
a suit on the debt, from setting up the 
defence that no debt is due. AIR 1926 Mad 
1011 (1011) ** AIR 1936 Mad 152 (153, 

154): 59 Mad 966 (DB). 

(7) A decree-holder who has attached 

future rents is not thereby entitled to sue 
the tenants for the amount of the rent due 
without his being duly appointed a receiver 
for the purpose. AIR 1925 Rang 318 (319): 
3 Rang 235 (DB). 1 


[See also 1874 Pun Re No. 24, p. 120 
(DB) ]** 188 °) Pun R e No. 11, p. 25 (28) 

( 8 ) Garnishee denying debt — Execut¬ 
ing Court cannot embark upon enquiry into 
denial — Fact that he did not take steps 
to have attachment removed does not pre¬ 
vent him from raising that plea. (1965) 
2 Mys LJ 136: (1965) 3 Law Rep 368 (DB). 

(9) Moveables in possession of third 
party garnishee attached — Garnishee not 

producing moveables or their value _ 

Abuse of process of Court—Power of Court 
to compel garnishee to do so under Sec¬ 
tion 151. AIR 1962 Andh Pra 137 (140) ^ 
(1961) 2 Andh WR 327 (DB). '* 

(10) If a garnishee served with prohibi¬ 
tory order wants to take advantage of 
Rule 46 (3) h e should make the deposit 
in the attaching Court which issued the 
prohibitory order to him and in the pro- 

^ whi ? h T ^I 0 or( ! er has b een issued. 
25766 1 MyS ^ 783: (1966) 7 Law Bep 
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8. Set-off by garnishee of cross-debt.— 

(1) The garnishee is entitled to a set-off 
in respecl of any cross-debt due to him 
from the judgment-debtor, at the date of 
the attachment or of the sale. AIR 1952 
Trav-Co 508 (509): ILR (1952) Trav-Co 358 
(DB) ** AIR 1914 Bom 299 (299): 38 Bom 
631 (DB) ** AIR 1937 Mad 848 (849) ** 
AIR 1923 Lah 261 (262): 3 Lah 414 (DB). 
(Cross-debt due at the date of sale.) 

(2) In order that the garnishee may have 
a right of adjustment or a right of set-off, 
the debt due to the garnishee must be in 
existence on the date of attachment. Where 
the debt arises after the attachment Is 
effected, the garnishee has no right to ad¬ 
justment or set-off. AIR 1962 Ker 233 
(234): 1962 Ker LJ 472 (DB). 

9. Procedure where garnishee resides out¬ 
side jurisdiction.— (1) The executing 
Court has no jurisdiction to pass any pro¬ 
hibitory order under this rule unless either 
the debt to be attached is payable or the 
garnishee is within its jurisdiction. AIR 
1934 Nag 167 (168): 30 Nag LR 92 (DB). 

[See also AIR 1933 PC 160 (163): 60 

Ind App 211: 67 Bom 474.] 

(2) “In its essential elements, a garnish¬ 
ment proceeding is a proceeding by the 
defendant in the suit against the garnishee, 
in the name and for the benefit of the 

plaintiff.Wherever the garnishee 

could be sued by the defendant for the 
payment, he may be charged as garnishee 
on account of it.” (1912) 39 Cal 104 (116). 

[See also AIR 1918 Pat 126 (128): 4 
Pat L Jour 141 (DB) ** AIR 1932 Pat 
148 (149): 11 Pat 473 (DB).] 

(3) If the garnishee resides outside the 
jurisdiction of a Court and the debt is 
also payable outside its jurisdiction, no 
prohibitory order can be made against the 
garnishee unless specifically provided for 
by the Code. AIR 1956 Trav-Co 100 (101) 
(DB) ** (1881) 5 Bom 249 (252) (DB) ** 
AIR 1939 Cal 428 (429): ILR (1939) 1 Cal 
523 (DB) ** AIR 1939 Mad 811 (812, 813) 
** AIR 1929 Lah 645 (645). (Specific pro¬ 
vision in Rule 48.) ** (1879) 3 Cal L Rep 
30 (31) (DB). 

[See however (1868) 10 Suth WR 447 

(449) (DB).] 

(4) A garnishee submitting, in the first 
instance, to a prohibitory order in ignor¬ 
ance of the want of jurisdiction, may re¬ 
fuse to abide by it subsequently. (1903) 
30 Cal 713 (717) (DB). 

(5) As to attachment of property outside 
jurisdiction, see Section 39. 

(6) Debt due to judgment-debtor by per¬ 

son outside jurisdiction cannot be attach¬ 
ed _ Objection can be raised by judgment- 

debtor 1961 Ker LT 827: 1961 Ker LJ 
993. 

10. Procedure where garnishee admits 
liability but does not pay. — See Note 7. 

11. Attachment of shares.— (1) An 

attachment of shares in a corporation Is 


made in the form required by Clause (ii) 
of sub-rule (1) and by sub-rule (2) of this 
, AI R 1923 Mad 241 (242): 45 Mad 

oo7 (JDB). 

(2) Right to purchase shares — Attach¬ 
ment of right by prohibitory order is valid. 
£yL 1966 Cal 134 <140): 69 Cal WN 815 

(3) Attachment of shares under Order 21. 

Rule 46 — Transfer of shares pending 

attachment — Transfer is not wholly void. 

74 R (DB?5 ^ 135 1963 2 Com LJ 

(4) Judgment-debtor residing within 
limits of jurisdiction — Executing Courl 
can attach shares — Fact that business of 
company is outside jurisdiction, is im¬ 
material. AIR 1969 Mad 268 (269): (1968) 
2 Mad LJ 634. 

12. Attachment of other moveable pro¬ 
perty. (X) A judgment-creditor does not, 
by virtue of his judgment, get a right to 
the property of the judgment-debtor in his 
hands or in the hands of a third party, 
and his remedy is not by way of suit bul 
by attachment and sale in execution 
(1876) 3 Ind App 241 (248, 251, 252) (PC) 

(2) Attachment of agricultural produce 
not in the possession of the judgment-deb¬ 
tor is covered by this rule. AIR 1921 
Sind 95 (96): 15 Sind LR 138 (DB). 

(3) Unpaid purchase-money due to the 
judgment-debtor is moveable property 
attachable under this .rule. AIR 1926 Mad 
903 (903, 904). 

(4) Where money is deposited by a 
judgment-debtor with a railway company 
as security for the due performance of his 
duties as a servant of the company, an 
attachment of such deposit is subject to 
all the rights of the company on the depo¬ 
sit, though the interest, if any, payable to 
the judgment-debtor on the deposit amount 
may be made available to the decree-holder 
by virtue of the attachment. (1886) 9 Mad 
203 (206) (DB). 

[See also AIR 1939 Bom 90 (91): ILR 
(1939) Bom 109 (DB).] 

(5) The attachment of rights under a 
patent cannot be effected by serving a 
prohibitory order on the Controller of 
Patents under this rule, because such rights 
cannot be said to be in the possession or 
the Controller. AIR 1939 Cal 283 (284, 
285): ILR (1938) 2 Cal 618. 

(6) This rule will apply though the pro¬ 
perty to be attached is only a share 
interest in moveable property. Hence botn 
this rule and Rule 47 apply to the attach¬ 
ment of a share in moveable property. 
AIR 1941 Nag 157 (158). 

(7) Moveable property referred to . ^ 
sub-rule (1) (c) should be capable of bein£ 
in the possession of the judgment-debtor 
and, therefore, property of a tangi Jr fl 
character. The money deposited by y 1 ® 
judgment-debtor with a third person 
the due performance of a contract en ^ eI ^ 
into between them and for ma k ing gooa 
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Order 21, Role 46 — Note 12 (could.) 

any loss sustained by the latter cannot be 
regarded as movable property belonging to 
the judgment-debtor within the meaning 
of sub-rule (1) (c) and, as such cannot be 
attached because the amount due, if any, 
to the judgment-debtor can only be as¬ 
certained after the performance of the con¬ 
tract. AIR 1958 Andh Pra 31 (32). 

(8) Moveable property in possession of 
third person — Application for execution 
lies under Order 21, Rule 46 (1) (c) and 
not Order 21, Rule 43. MBLR 1956 (Civ) 
655. 

(9) There is distinction between Rr. 43 
and 46 — Goods of assesses to income-tax 
in possession of pledgee attached and seiz¬ 
ed in execution of certificate under Sec¬ 
tion 46 (2) Income-tax Act by Revenue Offi¬ 
cer under Sections 150 and 154 of Bombay 
Land Revenue Code — Attachment is il¬ 
legal. AIR 1966 Bom 134 (138J: 67 Bom 
LR 823. 

(10) Where in a pending execution peti¬ 
tion for arrest and attachment of movables 
the decree amount is still not realised, 
an application for the relief of attaching 
certain money due from a third party to 
the judgment-debtor (on the averment that 
the existence of this claim came to the 
knowledge of the executing decree-holder 
only recently and he could not move for 
garnishee proceedings earlier) must be al¬ 
lowed as no prejudice will thereby be caus¬ 
ed to the judgment-debtor especially when 
the decree-holder undertook not to press 
the prayer for execution by way of arrest. 
AIR 1964 Mad 236 (237): (1963) 2 Mad LJ 
180 (DB). 

(11) The language of Order 38, Rule 6 
and Order 21, Rule 46 does not impose any 
restriction on the power of the Court to 
levy attachment in regard to properties 
outside the local limits of the jurisdiction 
of the Court in which the suit is filed 
under Order 38, Rule 5, and Order 21, R. 46 
read in the light of Section 136 makes it 
clear that a Court can attach the properties 
notwithstanding that they do not lie with¬ 
in the jurisdiction of the Court in which 
the suit is filed. AIR 1961 Andh Pra 417 
(418) (DB). 

13. Service of prohibitory order.— (1) 

A prohibitory order under this rule must 
be duly served on the garnishee. AIR 1954 
Bhopal 30 (32) ** AIR 1928 Rang 36 (38)s 
5 Rang 685 (DB). 

(2) A Small Cause Court can set aside 
a? ex parte order passed against a gar- 
mshee in execution proceedings on suiTi- 
cient grounds being shown for the gar¬ 
nishee’s absence. AIR 1957 Mad 353 (354). 

(3) Attachment of share in capital of 
Corporation — Should be made by written 
order — Provisions of sub-rule (2) are 
mandatory and must be strictly followed. 
AIR 1 968 Pat 370 (372): 1969 BLJR 350 
(DB). 

(4) Prohibitory order can be sent to pro¬ 
per officer of Companies registered beyond 


High Court’s jurisdiction. AIR 1968 Pat 
370 (374): 1969 BLJR 350 (DB). 

(5) Prohibitory order under — Must be 
made against existing person. AIR 1968 
Pat 370 (372): 1969 BLJR 350 (DB). 

(6) No evidence about non-affixation 
of prohibitory order — Presumption under 
Section 114 (e) of Evidence Act that Court 
proceedings were validly done would ap¬ 
ply. AIR 1968 Pat 370 (372): 1969 BLJR 
350 (DB). 

(7) Where merely prohibitory order is 
issued under Order 21, Rule 46 (1) and 
attachment made in that manner, person 
to whom order is issued does not become 
surety for performance of decree. AIR 
1967 SC 1080 (1081): (1967) 1 SCR 207. 

(8) The prohibitory order issued by the 
Court will operate to bar the payment to 
judgment-debtor, by the garnishee of all 
accounts payable as upto the date of attach¬ 
ment. The order will not operate in res¬ 
pect of further earnings by the judgment- 
debtor beyond that date. AIR 1961 Mad 
189 (190): (1960) 2 Mad U 561. 

(9) Where there is no mention of the 
provision of law under which a prohibitory 
order was issued and Order 38, Rule 5 does 
not apply to the case, but Order 21, R. 46 
applies, it must be presumed under S. 114 
of the Evidence Act that the Court issued 
the order under Order 21, Rule 46 (li. 
AIR 1960 Pat 132 (134). 

14. Effect of non-compliance with sub¬ 
rule (2).— (1) It can be presumed under 

Section 114 of the Evidence Act that the 
provisions of sub-rule (2) have been com¬ 
plied with if there is some order to that 
effect but in the absence of such order, 
no such presumption can be made. AIR 
1954 Bhopal 30 (31). 


(2) Want of affixture of the order as re¬ 
quired by sub-rule (2) is fatal to the 
validity of the attachment and a bona fide 
assignee from the judgment-debtor alter 
such attachment acquires good title. AIR 
1953 Sau 127 (128) (DB). (AIR 1928 PC 
139: 51 Mad 349: 55 Ind App 256, Foil.) 
** AIR 1947 Pat 385 (387): 25 Pat 739 
(DB). (AIR 1928 PC 139: 61 Mad 349: 
55 Ind App 256, ReL on.) 


(3) The mere order to make an attach¬ 
ment does not amount to actual attachment 
unless it has been effected in the manner 
prescribed by this rule, i.e., served on the 
debtor by sending a copy of the order to 
him. AIR 1934 Pat 619 (622) ** AIR 1939 
Mad 811 (813) (DB). 


(4) The question whether the first part 
of Clause (2) of Rule 46 of Order 21 was 
complied with or not is purely a question 
of fact which has to be agitated and speci¬ 
fically pleaded and proved. In the ab¬ 
sence of evidence to show that sub-rule (2) 
was not complied with, it must be held, 
relying on Section 114, Illustration (e) of 
the Evidence Act, that the provisions of 
law were complied with. AIR I960 Pat 
132 (135). 
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Order 21, Role 46 — Note 14 (contd.) 

(5) Third party disposing of property in 
breach of prohibitory order —- Decree can¬ 
not be executed against him as surety. 
AIR 1961 Assam 121 (122) (DB). 

16. Notice to debtor. — (1) Under sub¬ 

rule (2) a copy of the prohibitory order 
shall be sent to the debtor. When it is 
not so sent, the attachment is ineffectual 
and the garnishee remains liable to pay the 
debt to the judgment-debtor. (1867) 7 

Suth WR 10 (11) (DB). 

[See AIR 1916 Mad 434 (436): 39 Mad 
389 (DB).] 

[See also AIR 1952 Trav-Co 508 (509)a 
ILR (1952) Trav-Co 358 (DB).] 

(2) A notice to the judgment-debtor is 
not a condition precedent to the validity 
of the attachment. AIR 1953 Sau 127 (128) 
(DB) ** (1912) 15 Oudh Cas 289 (290). 

[But see 1906 Pun Re No. 118, p. 453 
(456).] 

16. Effect of attachment. — (1) An 

attachment has merely the effect of pre¬ 
venting private alienations of the property 
to the prejudice of the claims enforceable 
under the attachment. It does not create 
any security, charge or lien in favour of 
the attaching creditor. AIR 1954 Trav-Co 
243 (246): ILR (1954) Trav-Co 281 (FB) 
** ILR (1956) 8 Assam 301 (308) (DB) ** 
AIR 1945 Nag 97 (101): ILR (1945) Nag 
121 (DB). 

[See also AIR 1952 Cal 58 (60): ILR 
(1953) 1 Cal 1 (DB). (Purchase of shares 
in a Company after service of prohibitory 
order upon judgment-debtor and the Com¬ 
pany — Purchaser acquires no title to such 
shares.)] 

, (2) An attachment under this rule prohi¬ 
bits the creditor from collecting the debt, 
but does not prevent him from suing on 
the debt. (1891) 13 All 76 (78) (DB) ** 
(1895) 17 All 198 (210, 211): 22 Ind App 31 
(PC). 

(3) The attaching decree-holder gets no 
higher rights in the debt than what -the 
judgment-debtor could give him at the date 
of the attachment and any disposition of 
the debt by the judgment-debtor prior to 
attachment binds the decree-holder. AIR 
1954 Trav-Co 243 (246): ILR (1954) Trav- 
Co 281 (FB) ** AIR 1958 Andh Pra 31 
(32) ** ILR (1956) 8 Assam 301 (308) (DB) 
** AIR 1924 Cal 1068 (1068, 1069) ** AIR 
1933 Cal 606 (608) ** AIR 1927 Bom 365 
(366). 

[See also AIR 1942 Pat 508 (611): 21 Pat 
287 (DB).] 

(4) If, on the day of attachment, there 
was no debt and the attachment was rais¬ 
ed, a subsequent accrual of a debt does 
not by itself revive the attachment. AIR 
1922 All 384 (385) (DB). 

(5) Where a debt existed at the time of 
attachment, the attaching decree-holder is 
not precluded from realising the debt by 
the fact of the debt having been subse¬ 
quently paid to judgment-debtor by the 
garnishee. AIR 1926 Mad 371 (371. 372, 


376) (DB) *« AIR 1927 Mad 1147 (1148) 
(DB). 

[See also AIR 1941 Cal 364 (368) i ILR 
(1941) 1 Cal 389 (DB).] 

(6) An attachment under this rule only 

prohibits the payment of the debt to the 
judgment-debtor. It does not preclude the 
judgment-debtor and his debtor from 
effecting a conciliation before the Debt 
Conciliation Board. AIR 1942 Nag 36 (37) a 
ILR (1942) Nag 691 (DB). V 

(7) The rights of the decree-holder who 

has attached before judgment the deposit 
standing to the credit of the judgment- 
debtor, in a Bank, are subject to the 
scheme, subsequently framed and sanction¬ 
ed under Section 163 (2) of the Companies 
Act, 1913, for the Bank, whereby the Bank 
was to pay only a percentage of the depo¬ 
sits of its creditors. ILR (1956) 8 Assam 
301 (308) (DB). 1 

(8) As> against an Official Assignee in 
bankruptcy, the attaching decree-holder 
obtains rights in the property attached only 
on complete realization by him before 
vesting. AIR 1931 Mad 474 (477, 478): 64 
Mad 727 (DB) *• (1903) 26 Mad 673 (679) 
(SB). 

(9) The effect of attachment of money 

of judgment-debtor in Bank is to prohibit 
Bank from making payment to judgment- 
debtor. It does not give decree-holder 
higher right than judgment-debtor himself 
had against Bank. ILR (1956) 8 Assam 

301. 


(10) Attachment under Order 21, Rule 46 
of movable property and not of debt — 
Order 21, Rule 63-A (Pat) does not apply 
— Application by party that notice issued 
by decree holder under Order 21, Rule 63-A 
be withdrawn — Application dismissed for 
default — Second application for same re¬ 
lief held barred by res judicata — Party, 
however, allowed to treat second applica¬ 
tion as plaint. AIR 1962 Pat 123 (124) a 
1961 BLJR 661 (DB). 

(11) See also S. 64. 


17. Payment Into Court — Sub-rule (8).— 

(1) The payment contemplated by sub- 
rule (3) is payment into the attaching Court 
so as to be available to the attaching de¬ 
cree-holder. Where the rent due by a 
tenant is attached and the tenant pays such 
rent to the credit of some other suit 
against the judgment-debtor than the one 
in which it has been attached, the payment 
will not discharge the tenant from his liabi¬ 
lity for the rent. AIR 1936 Mad 251 (252). 

18. Absence of or Irregularity In attach¬ 
ment — Effect. — (1) The invalidity or 

absence of attachment does not invalidate 
an execution sale inasmuch as the order of 
attachment is only a prohibitory order 
issued in order to protect the interest or 
the execution creditor. AIR 1932 Cal 213 
(214): 59 Cal 199 (DB). 

[See also AIR 1956 Cal 373 (374) (DB)J 

(2) Decree passed against some partners 
In partnership business in their individual 
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HIGH COURT AMENDMENTS 

Rules 46A to 461 
Andhra Pradesh 

Same as those of Madras [5-1-1961], n 
A ssam and Nagaland 

Same as those of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 27 
of 1962, Ss. 13 and 15 (w.e.f. 1-12-1963). 

Bombay: Dadra and Nagar Havelia 

Add the following heading and rules as Rules 40A to 46H. 

GARNISHEE ORDERS 

“46A. Garnishee Notice.—(1) The Court may in the case of a debt, other than a 
debt secured by a mortgage or a charge or by a negotiable instrument which has been 
attached under Rule 46 or 51 of this Order, upon the application of the attaching credi¬ 
tor, issue notice to the Garnishee liable to pay such debt calling upon him either to pay 
into Court the debt due from him to the judgment-debt or so much thereof as may be 
sufficient to satisfy the decree and costs of execution, or to appear and show cause why 
he should not do so: 

Provided that if the debt in respect of which the application aforesaid is made is 
in respect of a sum of money beyond the pecuniary jurisdiction of the Court, the 
Court shall send execution case to the Court of the District Judge to which the said 
Court is subordinate, and thereupon the Court of the District Judge or any other com¬ 
petent Court to which it may be transferred by the District Judge will deal with it in 
the same m ann er as if the case had been originally instituted in that Court. 

Such application shall be made on affidavit verifying the facts alleged and stating 
that in the belief of the deponent the garnishee is indebted to the judgment-debtor. 

46-B. Consequence of default in appearance of the garnishee.—Where the garnishee 
does not forthwith pay into Court the amount due from him to the judgment-debtor or 
so much thereof as is sufficient to satisfy the decree and the costs of execution or does 
not appear and show cause in answer to the notice, the Court may order the garnishee 
to comply with the terms of such notice and on such order execution may issue as though 
such order were a decree against him. 


46-C. Where garnishee disputes liability, issue to be tried and determined as an 
issue in suit.—Where the garnishee disputes liability, the Court may order that any issue 
or question necessary for the determination of liability shall be tried as if it were an 
Issue in a suit, and upon the determination of such issue shall make such order or orders 
upon the parties as may seem just. 

46-D. Third person claiming the debt or interest therein to appear and prove his 
claim.—Where it is suggested or appears to be probable that the debt belongs to some 
third person or that any third person has a lien or chargfe on, or other interest in, such 
debt, the Court may order such third person to appear and state the nature and* parti¬ 
culars of his claim (if any) to such debt and prove the same. 


Order 21, Rule 46 — Note 18 (contd.) 

capacities — Nazir seeking to execute 
decree against partnership property in 
which some other persons were partners — 
Facts pointed out to Nazir — Nazir giving 
one hour’s time for payment and, on non¬ 
payment, starting attachment — Judgment- 
debtors on advice of pleader, asking Nazir 
to leave and snatching away article attach¬ 
ed — Conduct of judgment debtors and 
pleader held not to amount to obstruction 
or resistance. 1963 BLJR 375. 

19. Inherent power of Court to pass pro¬ 
hibitory orders in proper cases.— (l) Even 


m cases not strictly governed by O. 21, 
Rule 46, a prohibitory order can be pass¬ 
ed under the inherent powers of the Court, 
where the ends of justice require it to be 
done. AIR 1932 Lah 295 (296) ** AIR 
1937 Cal 199 (201): ILR (1937) 2 Cal 48 
(b>B). 

(2) A prohibitory order can be issued 
against a person who is not a defendant 
to the suit under Order 21, Rule 46 
When there is a specific provision in the 
Code, no recourse can be had to the in¬ 
herent powers of the Court under Sec. 151. 
AIR I960 Pat 132 (134). 
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46-E. Orders to be passed after hearing third person or other person claiming the 
debt or interest therein, where such person appears.—After hearing such third person and 
any other person or persons who may subsequently be ordered to appear, or where such 
third or other person or persons do not appear when so ordered, the Court may make 
such order as is hereinbefore provided, or such other order or orders upon such terms, 
if any, with respect to the lien, charge or interest, if any, of such thir d or other person 
as may seem fit and proper. 

46-F. Payment by garnishee under orders of Court to be valid discharge to the 
garnishee.—Payment made by the garnishee on a notice under Rule 46-A or under any 
such order as aforesaid shall be valid discharge to him as against the judgment-debtor or 
any other person ordered to appear as aforesaid for the amount paid or levied although 
such judgment may be set aside or reversed. 

46-G. Costs.—The costs of any application made under Rule 46-A and of any pro¬ 
ceeding arising therefrom or - incidental thereto, ■» shall be in the discretion of the Court. 

46-H. Appeal.—An order made under Rules 46-B. 46-C or 46-E shall be appeal- 
able as a decree." (1-11-1966.) « 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 (1-7-1965). 

Calcutta : Andaman and Nicobar Islands 

Same as that of Bombay except that there are no marginal notes in Calcutta. 

In R. 46A, for ‘or’ appearing between ‘judgment-debtor* and ‘any other person', read 

'and'. 


Gujarat 

Same as those of Bombay without the figures and letter “46B" in Rule 46H [17-8- 
1961]. 

Kerala: Laccadive, Minicoy and Amindivi Islands 

After Rule 46, the following rules shall be inserted, namely . 

“46A. Procedure when debt or any movable property not in the possession of the 
judgment-debtor.—The Court may, in the case of any debt due to the judgment-debtoi 
(other than debt secured by a mortgage or a charge or by negotiable instrument), or 
any moveable property in which he has an interest, but not in his possession, which has 
been attached under Rule 46 of this order, upon the application of the attaching creditor, 
issue notice to any person liable to pay such debt or deliver an account for such movable 
property (such person to be hereinafter called the “garnishee"), calling upon him either 
to pay or deliver into Court the debt due from or the property deliverable by him to 
such judgment-debtor, or so much thereof as may be sufficient to satisfy the decree and 
costs of execution, or to appear and show cause why he should not do so. Such applica¬ 
tion shall be supported by an affidavit verifying the fact alleging and stating that in the 
belief of the deponent the garnishee is indebted to the judgment-debtor : 

Provided that if the debt or property in respect of which the application aforesaid 
Is made is of value beyond the pecuniary jurisdiction of the Court, the execution case 
shall be sent to the District Court to which the said Court is subordinate and thereupon 
the District Court shall deal with it in the same manner as if the case had been originally 
Instituted in that Court. 


4CB. Procedure when garnishee does not forthwith pay the amount.—Where the 
garnishee does not forthwith or within such time as the Court may allow, pay or deliver 
into Court the amount due from him or the property deliverable by him to the judgment- 


Order 21, Rule 46-A (Calcutta) — Note 1 

(1) Under this rule garnishee proceedings 
cannot he taken in respect of debt which 
cannot be attached under Order 21, R. 46 
or which eVen ii attachable, had not been 
attached. Debt due to firm cannot be 
attached under Order 21, Rule 46 in execu¬ 
tion of decree against partner in his in¬ 
dividual capacity. Hence garnishee proceed¬ 
ings cannot be taken in respect of such 
debt. AIR 1941 Cal 364 (366, 367): ILR 
(1941) 1 Cal 389 (DB). 


Order 21, Rule 46-B (Calcutta) — Note 1 

(1) The executing Court has no power 
to directly attach the pay of the Chief Ac¬ 
counts Officer of the Railway on the 
ground that its order under Order *»• 
R. 48 against the judgment-debtor, a rail¬ 
way employee, was not being complied 
with. Even assuming that Order 
R. 46-B applies to such case the Chief Ac¬ 
counts OiTicer is not the garnishee but the 
Government who is the employer of the 
judgment-debtor. AIR 1951 Cal 315 (315). 
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debtor or so much thereof as is sufficient to satisfy the decree and the costs of execution, 
or does not appear and show cause in answer to the notice, the Court may order the 
garnishee to comply with the terms of such notice, and on such order being made, 
execution may issue as though such order were a decree against him. 


46C. Procedure where garnishee disputes his liability.—Where the garnishee dis¬ 
putes his liability, the Court may order that any issue or question necessary for the 
determination of the liability shall be tried as if it were an issue in a suit and upon 
determination of such issue shall make such order as may seem just: 

Provided that where the garnishee admits his liability but disputes its extent and the 
decree-holder does not sdek to recover from the garnishee any sum in excess of what 
he admits is due from him the Court shall not be bound to decide the dispute and may 
direct the garnishee to pay such sum or so much thereof as is sufficient to satisfy the 
decree and the costs of the execution proceedings. 


46D. Procedure when debt or property belongs to a third person.—Where in any 
proceeding under these rules it is alleged or appears to the Court to be probable that 
the debt or property attached or sought to be attached belongs to some third person or 
that any third person has a lien or charge upon or an interest in it, the Court may order 
such third person to appear and state the nature and particulars of his claim, if any, 
to such debt or property and prove the same. 


, 46E. Order to be made on hearing such person.—After hearing such third person 
and any other person who may subsequently be ordered to appear, or in the case of such 
third or other person not appearing when ordered, the Court may pass such order as is 
hereinbefore provided, or make such other order as it thinks fit, upon such terms, in all 
cases with respect to the lien, charge or interest, if any, of such third or other persons 
as may seem fit and proper. 

46F. Payment or delivery under order to be a valid discharge.—Payment or delivery 
made by the garnishee on a notice under Rule 46A or under any such order as aforesaid 
shall be a valid discharge to him as against the judgment-debtor, and any other person 
ordered to appear as aforesaid, for the amount paid, delivered or realised, although such 
order or the judgment may be set aside or reversed. 

46G. Procedure re: debt owing from a firm.—Debts owing from a firm carrying on 
business within the jurisdiction of the Court may be proceeded against under Rules 46A 
to 46E of this Order, although one or more members of such firm may be resident out¬ 
side the jurisdiction : 

Provided that any person having the control or management of the partnership busi¬ 
ness or any member of the firm within the jurisdiction is served with the garnishee 
notice, an appearance by any member pursuanc to such notice shall be sufficient appear¬ 
ance by the firm. 


46H. Costs to be in the discretion of the Court.—The cost of any application made 
under Rule 46A and of any proceeding arising therefrom or incidental thereto or any 
order made thereon shall be in the discretion of the Court. 


461. Orders appealable.—An order made under Rules 46B, 46C or 46E shall have 
the same force as a decree and shall be appealable as such.” 


See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2) for extension to Union Terri¬ 
tory of Laccadive, Mimcoy and Amindivi Islands. 


Order 21, Rule 46-B (Kerala) — Note 1 

(1) Final order passed under Order 21, 
Rule 46-B — Proceedings in execution of 
order are proceedings against garnishee. 
AIR 1965 Ker 47 (47, 48): 1964 Ker LJ 21. 

Order 21, Rule 46-C (Kerala) — Note 1 

(1) Order against garnishee under O. 21, 
Rule 46-C by Small Cause Court — Not 
appealable under Order 21, Rule 46-1 — 

Revision alone maintainable. AIR 1962 


Ker 233 (234) (DB). (AIR 1962 Ker 26, 

Overruled.) 

Order 21, Rule 46-1 (Kerala) — Note 1 

(1) Order against garnishee under O. 21, 
Rule 46-C bv Small Cause Court — Not 
appealable under Order 21, Rule 46-1 — 
Revision alone maintainable. AIR 1962 
Ker 233 (234): 1962 Ker LT 181 (DB). 

(AIR 1962 Ker 26, Overruled.) 
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Madras 

Add the following rules s 

“46A. The Court may in the case of any debt due to the judgment-debtor (other than 
a debt secured by a mortgage or a charge or a debt recoverable only in a Revenue 
Court, or a debt or a negotiable instrument the amount of which exceeds the pecuniary 
jurisdiction of the Court) which has been attached under Order XXI, Rule 40, and 
m the case of a negotiable instrument which has been attached under Order XXI, 
Rule 51 upon the application of the decree-holder, issue notice to the person liable to 
pay such debt (hereinafter called the garnishee) calling upon him to appear before the 
Court and show cause why he should not pay the debt due from him to such judgment- 
debtor or so much thereof as may be sufficient-to satisfy the decree and costs of execu¬ 


te , U A * e g^bee does not appear or show cause in answer to the notice issued 

imder Rule 46A or if he does not dispute his liability or its extent, the Court may direct 
the garnishee within such time as it may allow to pay into Court the debt or the 
mnount due under the negotiable instrument as the case may be or so much thereof as 
may be sufficient to satisfy the decree and the costs of the execution proceedings. 


4 . 6C ' , tt ?armshee disputes his liability or its extent, the Court may decide the 
dispute and thereafter direct the garnishee within such time as it may allow to pay into 
Court such sum as it has found to be due from him or so much thereof as may be suffi¬ 
cient to satisfy the decree and the costs of the proceedings : 


Provided that where the garnishee admits his liability but disputes its extent and 

wh«t d V. Cree ‘i IOl -? er - d 5 6S ^ 0t S l ek to , recover ^0“ the garnishee any sum in excess of 
what he admits is due from him, the Court shall not be bound to decide the dispute 

" d direct the garnishee to pay such sum or so much thereof as is sufficient to 

sausty the decree and the costs of the execution proceedings. 


. . 4 j D * K alleges that the debt belongs to some third person or that 

a third person has a lien, or charge or other interest, upon or in it, the Court may order 
such third person to be served with notice to appear and state the nature and particulars 


46E. After hearing the garnishee or such third person and any other person who 
may subsequenty be ordered to appear, or in the case of *uch third or other person not 
appearing as ordered, the Court may pass such order as is provided for in the foregoing 
rules or such other order as it shall think fit, upon such terms in all cases with respect 
to the Hen, charge or interest, if any, of such third person or other person as shall seem 
just and reasonable. 


46F. Any payment made by the garnishee in pursuance of or in execution of an 
order under these rules shall be a vaHd discharge to him as against the judgment-debtor 
or any other person ordered to appear as aforesaid, for the amount paid, or realized 
although such order or judgment may be set aside or reversed. 


46G. If at any stage of the proceedings under Rules 40A to 40F the Court con¬ 
siders that the matter is too compHcated to be dealt with imder the abovesaid provision^ 

it may drop the proceedings leaving the other rights and remedies of the parties unaffect¬ 
ed. 

40H. The costs of any appHcation made under the foregoing rules and of any 
proceedings arising from or incidental to such appHcation, shall be in the discretion of 
the Court. 


Order 21, Rule 4G-E (Madras) — Note 1 

(1) Attachment before judgment — Gar¬ 
nishee proceedings — Proper procedure to 
be adopted — Practice — Court adopting 
new procedure with consent of parties —— 
Parties would be bound by it. AIR 1964 
Mad 49 (50, 51): (1963) 2 Mad LJ 90 (DB). 


Order 21, Rule 46-G (Madras) — Note 1 

(1) Attachment before judgment — Gar¬ 
nishee proceedings — Court adopting new 
procedure with consent of parties — Par¬ 
ties would be bound by it. AIR 1964 Mad 
49 (50, 61): (1963) 2 Mad LJ 90 (DB). 
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46L An order passed by the Court determining. the liability of a garnishee or 
directing payment by him under Rules 46B, 46C and 46E shall be executed as if it were 
a decree and shall be appealable as such*' [10-8-55JT 


Mysore . : ' , nft . . 

Same as those of Madras except that in R. 46A for the words "attached under 
O. XXI, Rule 46” and "attached under Order XXI, Rule 51” words "attached under 
Rule 40 of Order XXI of this Code” and "attached under Rule 51 of Order XXI of this 
Code”, are to be read respectively £30-8-1967]. , 

Orissa 


Same as those of Patna. 

Patna 

For rules dealing with the same topic, see Rules 63A to 63H added by the Patna 
High Court 


I' *r 


1.11 


_ « , - share “ moveables.—Where the property to be attached 

consists of the share or interest of the judgment-debtor in moveable property be¬ 
longing to him and another as co-owners, the attachment shall be made bv a 

notice to the judgment-debtor prohibiting him from transferring the share or in¬ 
terest or charging it in any way. 


It 48. Attachment of salary or allowances of public officer or servant of 
™^ Way co ™P an y or local authority.—(1) Where the property to be attached is the 
salary or allowances of a *[servant of the ^[Government]] or of a servant of a 
radway company or local authority, the Court, whether the judgment-debtor or 

mav ^ S rd^ S S, g f°S Cer ^ ° r is - n ?f ^ local ]imSts of ^ Court's jurisdiction, 

^ amount shall, subject to the provisions of Section 60, be wit£ 

rrom such salary or allowances either in one payment nr hv mnnfM.r 


Order 21, Role 47 — Note 1 

[£) A share or interest in moveable pro- 
xt mcapable of actual seizure. AIR 

2S& V? (271) < DB ) M Madh B LJ 

/2£? Sff £ 652 > < DB > **AIR 1932 Cal 

S* 1 808 M AIR 1916 Mad 
885 (886) (DB) •* AIR 1936 Mad 660 (660). 
tanare of Hindu coparcener in s tanding 
crops belonging to joint family.) 

(2) Attachment by a prohibitory order is 
. ® only _ proper course where a share or 
S2!SJ ,e JJ 13 to P roce eded against. AIR 

,555ft 27 c °, (271) (DB) ** AIR 1932 Cal 

o?S }2%l : 69 Cal 808 ** AIR 1937 I<ah 
oia (813). (Attachment of share of judg¬ 
ment-debtor in shop.) 

1041T AIR 1932 Mad 638 (640Ja 66 Mad 

(3) Where movables are attached under 
Order 21, Rule 43, and it is found that 
a claimant owns or possesses some share 

r interest in the attached movables as co- 

owner of the-judgment-debtor, the proper 

oil t0 mad e bv Courts is to release 

eii the properties . from attachment and 
attach only the interest of the judgment- 
debtor in the said attached moveables under 
this rule and not to direct that the attach¬ 
ment with respect to the judgment-debtor’s 
interest in the attached moveables should 
continue. ILR (1955) Mys 461 (462). 

Ke^LT^eSl t IR 1963 Ker 236 (238): 1963 


.(4) A "decree” is not moveable properly 
within the meaning of this rule. AIR 1940 
Nag 270 (272) (DB). 

(5) Where the moveable property, the 
judgment-debtor’s share in which is to be 
attached, is in the possession of another 
person, both this rule and Rule 46 will 
apply and prohibitory orders will have to 
be issued both to the judgment-debtor and 
the other person in whose possession the 
property is. AIR 1941 Nag 157 (158). 

(6) A trustee and cestui que trust are not 
co-owners as the legal title to the property 
is vested in the trustee alone. Hence thia 
rule does not a^ply to the attachment of 
moveable property held by a trustee on be- 

270 f ( < 272)‘ e (DB) Ui ^ AIR 1940 Na * 

(7) Scope of su mm ary enquiry under 
Order 21, Rules 68 and 59 is narrow — 
Burden of proof under the Rules is on 

claimant or objector as the case may be _ 

If such claimant or objector has no interest 
m or is not possessed of the attached pro¬ 
perty on date of attachment, then h e has 

lo ® us standi to prefer objections. AIR 
1967 Punj 350 (351, 352): 68 Pun LR 216. 

Order 21, Rule 48 

1. Attachment of salary of public offi¬ 
cer, etc. (1) The general power of the 
Government to object to the attachment 
on the ground that it does not wish to pay 
the salary to its servant is not taken away 
bv anything contained in this rule. AIR 
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ments as the Court may direct; and, upon notice of the order to such officer as 
*[the Appropriate Government may by notification in the Official Gazette] 

appoint c [in this behalf, — 

(a) where such salary or allowances are to be disbursed within the local 

limits to which this Code for the time being extends, the officer or 
other person whose duty it is to disburse the same shall withhold and 
remit to the Court the amount due under the order, or the monthly 
instalments, as the case may be; 

(b) where such salary or allowances are to be disbursed beyond the said 

limits, the officer or other person within those limits whose duty it is 
to instruct the disbursing authority regarding the amount of the salary 
or allowances to be disbursed shall remit to the Court the amount due 
under the order, or the monthly instalments, as the case may be, and 
shall direct the disbirrsing authority to reduce the aggregate of the 
amounts from time to time to be disbursed by the aggregate of the 
amounts from time to time remitted to the Court.] 


(2) Where the attachable proportion of such salary or allowances is already 
being withheld and remitted to a Court in pursuance of a previous and unsatisfied 
order of attachment, the officer appointed by d [the Appropriate Government,] in 
this behalf shall forthwith return the subsequent order to the Court issuing it with 
a full statement of all the particulars of the existing attachment. 

(3) Every order made under this rule, unless it is returned in accordance with 
the provisions of sub-rule (2), shall, without further notice or other process, bind 
e [the Appropriate Government] or the railway company or local authority, as the 


Order 21, Rule 48 — Note 1 (contd.) 

1951 Ali 205 (218): ILR (1952) 2 All 467 
(DB). 

(2) This rule has no application lo the 

attachment of salaries of judgment-debtors 
in private service. AIR 1953 Mys 127 (128): 
ILR (1954) Mys 5 ** AIR 1929 Nag 

333 (334). 

(3) This rule does not apply to the 
attachment of the salaries of a member of 
a Provincial Legislative Assembly. AIR 
1939 Cal 428 (429): ILR (1939) 1 Cal 523 
(DB). 

(4) Where the Court orders the attach¬ 
ment of salarv beyond the limits allowed 
by Section 60 it is open to the officer 
through whom the attachment is made to 
object to the attachment. AIR 1944 Cal 
135 (136, 137): ILR (1944) 2 Cal 187 (DB) 
** AIR 1941 Bom 389 (391): ILR (1941) 
Bom 415 (DB). 

(5) A Court in India cannot issue a writ 
for the attachment of the salary of a ser¬ 
vant of the Pakistan Government who is 
in Pakistan. AIR 1950 Cal 255 (256) (DB). 

2. Sub-rule (2) and Section 64, Explana¬ 
tion.— ( 1 ) There is no inconsistency be¬ 

tween the Explanation to Section 64 and 
sub-rule (2) of this rule. AIR 1941 Oudh 
277 (278) ** AIR 1939 Cal 485 (485, 486): 
ILR (1939) 1 Cal 40. 

(2) In the absence of a proper order 
under Section 73, the decree-holder at 
whose instance the attachment order was 
made under this rule is entitled to the 
whole amount attached. The Court has 


also no jurisdiction to cancel its attach¬ 
ment order and direct that the judgment- 
debtor should deposit a certain amount in 
Court every month and that this sum 
should be distributed pro rata among all 
his decree-holders. AIR 1940 Rang 201 
(202): (1940) Rang LR 421 (SB). 

(3) Under sub-rule (2) of O. 21, R. 48, 
the only duty of the disbursing officer is 
to return the order of attachment to the 
Court which issued it stating the ground 
of his objection and if after considering 
the objection by the disbursing officer, the 
Court refuses to withdraw the order of 
attachment, no liability attaches either to 
the disbursing officer or to the Govern¬ 
ment if he or it carries out the order of the 
executing Court. AIR 1959 Cal 666 
(667, 668): 1958 Cal LJ 208 (DB). 

(4) Return of process of attachment 
under — Decree-holder’s right to claim 
rateable distribution not affected. ILR 
(1960) 1 Cal 177. 

3. Sub-rule (3).— (1) Any sum paid by 

a disbursing officer in contravention of this 
rule can and should be recovered directly 
from the Government or the railway com¬ 
pany or the local authority, as the case 
may be. But no order for recovery there¬ 
of can be made without bringing the Gov¬ 
ernment or the railway company or the 
local authority on the record as a party. 
AIR 1047 FC 23 (29): ILR (1947) Kar (FC) 
62: 1947 FCR 89 ** AIR 1914 Low Bur 
215 (216): 8 Low Bur Rul 62 ** 1912 Pun 
Re No. 93 (DB). 
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case may be, while the judgment-debtor is within the local limits to which this 
Code for the time being extends and while he is beyond those limits if he is in 
receipt of any salary or allowances payable out of *[the revenues of the Central 
Government or a State Government] or the funds of a railway company carrying 
on business in any part of »[India] or local authority in e[lndia]; and e [the Ap¬ 
propriate Government] or the railway company or local authority, as the case may 
be, shall be liable for any sum paid in contravention of this rule. 

h [Explanation.—In this rule ‘Appropriate Government’ means— 

(i) as respects any * [person] in the service of the Central Government, or 

any servant of i[a railway administration] or of a cantonment authority - 
or of the port authority of a major port, the Central Government; 

(ii) *[° ° •]; and 

(iii) as respects any other a [servant of the aa [Government]] or a servant ol 
any other 1 [°] local authority, the m LState] Government]. 

[1882, S. 268.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1943 (V of 19431 

S. 3, for “public officer.” 

[aa] Substituted for “Crown” by A. L. O., 1950. 

[b] Substituted by the Repealing and Amending Act, 1942 (XXV of 1942), S. 3 and 
Sch. II for “the Central Government or the Provincial Government may by noti¬ 
fication in their Official Gazette.” 

[c] Substituted by the Code of Civil Procedure (Amendment) Act, 1939 (XXVI of 
1939), S. 2 for “in this behalf, the officer or other person whose duty it is to dis¬ 
burse such salary or allowances shall withhold and remit to the Court the 
amount due under the order, or the monthly instalments, as the case may be." 

[d] Substituted by the Repealing and Amending Act, 1942 (XXV of 1942), S. 3 and 
Sch. II for “the Central Government, or the Provincial Government as the case 
may be." 

[e] Substituted, ibid, for “the Central Government or the Provincial Government" 

[f] Substituted for “His Majesty's Indian Revenues" by A. L. O., 1950. 

[g] Substituted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 

S. 3, for the words ‘the States’ which were substituted by A. L. O., 1950. 

[h] Explanation added by Act XXV of 1942. 

[i] Substituted by the Code of Civil Procedure (Amendment) Act, 1943 (V of 1943), 

S. 3, for “public officer." 

[j] Substituted for “a Federal Railway” by A. L. O., 1950. 

[k] Clause (ii) of the Explanation was omitted by A.C.A.O., 1948. That clause was as 
follows :— 

“as respects any person employed in connection with the exercise of the functions 
of the Crown in its relations with Indian States, the Crown Representative". 

[l] The words “railway or" were omitted by A.L.O., 1950. 

[m] Substituted for “Provincial” by A. L. O., 19p0. 


Andhra Pradesh 


HIGH COURT AMENDMENTS 


Same as that of Madras. 


Madras and Pondicherry 

Substitute a comma for the period at the end of the last sentence of sub-rule (1) 
and add the following clause “such amount or instalment being calculated to the nearest 
anna by fractions of an anna of six pies and over being considered as one anna and 
omitting amounts less than six pies" 111. O. C. No. 1310 of 1926J; See Act 26 of 1968 
S. 3 and Sch. Pt. II [w. e. f. 5-9-1968]. 
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R. 49. Attachment of partnership property :— (1) Save as otherwise provided 
by this rule, property belonging to a partnership shall not be attached or sold in 
execution of a decree other than a decree passed against the firm or against the 
partners in the firm as such. 

(2) The Court may, on the application of the holder of a decree against a 
partner, make an order charging the interest of such partner in the partnership 
property and profits with payment of the amount due under the decree, and may, 
by the same or a subsequent order, appoint a receiver of the share of such partner 
in the profits (whether already declared or accruing) and of any other money which 
may be coming to him in respect of the partnership, and direct accounts and 
inquiries and make an order for the sale of such interest or other orders as might 
have been directed or made if a charge had been made in favour of the decree- 
holder by such partner, or as the circumstances of the case may require. 

(3) The other partner or partners shall be at liberty at any time to redeem 
the interest charged or, in the case of a sale being directed, to purchase the 
same. 


(4) Every application for an order under sub-rule (2) shall be served on the 
judgment-debtor and on his partners or such of them as are within a [India]. 

(5) Every application made by any partner of the judgment-debtor under sub¬ 
rule (3) shall be served on the decree-holder and on the judgment-debtor, and on 
such of the other partners as do not join in the application and as are within 
a [India]. 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be service 
on all the partners, and all orders made on such applications shall be similarly 
served. 

[Cf. R. S. C., O. 46, Hr. 1A, IB.] 

[a] Substituted by the Code of Civil Procedure (Amendment) Act, 1951 (2 of 1951), 
S. 3, for the words ‘the States' which were substituted by A L. O., 1950. 


Order 21, Rule 49 

1. Attachment of partnership property.— 

(1) Execution can he taken against any 
partnership property only on a decree pass¬ 
ed against the firm or against all the 
partners thereof as such. AIR 1952 Puni 
340 (343). 

(2) A decree-holder cannot proceed 
against the interest of a partner except in 
the manner laid down in suh-rule (2) and 
the subsequent sub-rules of this rule. AIR 
1955 Cal 255 (256) (DB). 

(3) Where the decree is only against an 
individual partner, the property of the part¬ 
nership cannot be attached but an order 
creating a charge on the interest of the 
judgment-debtor, in the partnership can be 
obtained, with or without the appointment 
of a receiver. AIR 1941 Cal 364 (366);,ILR 
(1941) 1 Cal 389 (DB) ** AIR 1931 Cal 167 
(168): 58 Cal 624 (DB). 

[But see (1893) 20 Cal 693 (696) (DB)J 

(4) The interest of a partner in partner¬ 
ship business is moveable property although 
part of the partnership property may con¬ 
sist of immovable property. AIR 1947 Lah 
13 (22): ILR (1947) Lah 417 (FB) ** AIR 
1938 Lah 65 (67, 68) (DB). 

(5) Decree passed against some partners 
of partnership business in their individual 
capacities — Attachment of partnership 
business in execution of decree against 
them is irregular — Officer executing de¬ 


cree obstructed in execution of decree — 
Question whether property attached be¬ 
longs to partnership business is to be de¬ 
cided by executing Court and not left for 
decision in prosecution for offences under 
Sections 183, 186, Penal Code. 1963 BLJR 
375. 

(6) Attachment of partnership property 

— Procedure under Rule 49 not followed 

— Attachment is invalid. (1964) 1 Andh 
WR 300. 

(7) The law entitles a creditor to pro¬ 
ceed against all the assets of the partner¬ 
ship firm. If, however, what was the pro¬ 
perty of the partnership firm becomes the 
property of somebody else, the property 
will be liable for the debts only if it is 
impressed with a charge or a lien. Where 
there is a real change in the constitution 
and the new firm is a new identity there 
seems to be no justification for the view 
that whatever was the part of the pro¬ 
perty of the old firm continues to be its 
property in spite of such change. AIR'1959 
Cal 262 (264) (DB). 

(8) A decree against firm M and its 
partners cannot be executed against pro¬ 
perty belonging to another firm even 
though one of the partners is common 
to both. The proper remedy of the decree- 
holder is to apply under this rule. I960 
All LJ 264 (266): 1966 All WR (HC) 633. 

2. Sub-rule (2).— (i) The interest of a 
partner on which a charging order operates 
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' R. 50. Execution of decree against firm. — (1) Where a decree has been 
passed against a firm, execution may be granted— 

(a) against any property of the partnership; 

(b) against any person who has appeared in his own name under Rule 6 

or Rule 7 of Order XXX or who has admitted on the pleadings that 
he is, or who has been adjudged to be, a partner; 

(c) against any person who has been individually served as a partner with 

a summons and has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or otherwise 
affect the provisions of Section 247 of the Indian Contract Act, 1872. 


Order 21, Rule 49 — Note 2 (contd.) 

is his right to participate in the net assets 
of the firm, that is, in the value or pro¬ 
ceeds of the assets less the liabilities to 
third parties and not less any liability to 
himself. AIR 1941 Cal 364 (366): ILR 
(1941) 1 Cal 389 (DB) ** AIR 1940 Rang 
153 (154) (DB). 

(2) An order for appointment of receiver 
cannot be made under this sub-rule unless 
the Court decides whether the judgment- 
debtor is a partner of the firm and whe¬ 
ther any money is due to him from it. 
AIR 1940 All 250 (250). 

(3) The receiver appointed by the Court 
under this sub-rule will not have during 
the continuance of the partnership, the 
right to interfere in the management or 
administration of the firm, or to require 
accounts of the partnership transactions or 
to inspect account books of the firm with¬ 
out an express order from the Court. AIR 
1941 Cal 364 (366): ILR (1941) 1 Cal 389 
(DB). 

(4) No doubt Rule 49, Clause (1) prohi¬ 
bits the attachment and sale of property 
belonging to a partnership otherwise than 
in execution of a decree obtained in 
partnership or against the partners in the 
firm as such. But Clause (2) of that rule 
lays down the procedure for reaching such 
assets in execution of a decree obtained 
against a person who might be a partner 
in a partnership business, that is, either 
by issuing a charging order or appointing 
a receiver. AIR 1958 Mad 290 (291). 

(5) The proper mode to proceed in exe¬ 
cution of a decree obtained against co- 
owners who entered into a partnership 
agreement to carry on business with pro¬ 
perties of which prior to the partnership 
they were co-owners simpliciter is that 
qua co-owner his share in the property is 
liable to attachment and sale in execution 
of the decree obtained against him 
personally. Qua partner, on the other 
hand his share in the partnership can only 
be proceeded against by way of a charging 
order and no share in any of the partner¬ 
ship properties can be attached and sold, 
as clearly indicated in Order 21, Rule 49. 
AIR 1963 Cal 500 (503). 

(6) Decree against defendants in indivi¬ 
dual capacity — Proper mode of execu¬ 
tion would be that prescribed by this rule. 
AIR I960 Cal 81 (83): 63 Cal WN 21. 


m 

3. Decree against Individual partner. — 

(1) The holder of a decree against an 
individual partner gets no higher rights in 
execution than what a voluntary assignee 
of a partner of his share in the partnership 
gets under such assignment. AIR 1941 Cal 
364 (366): ILR (1941) 1 Cal 389 (DB) ** 
AIR 1932 Pat 15 (19, 20): 10 Pat 792 (DB). 

4. Sub-rule (4) — Notice. — (1) An order 
passed under sub-rule (2) without any 
notice as required by this rule is irregular 
and can be set aside in revision. AIR 1940 
All 250 (250). 

(2) Where a person obtains a decree 
against the judgment-debtor personally and 
takes out execution against his- share in 
a partnership' business carried on by the 
judgment-debtor in partnership with A, a 
notice is required to A under Order 21, 
Rule 49 (4) in order to enable him to 
exercise option under Rule 49 (3). He is 
impleaded in the execution proceedings be¬ 
cause of Order 21, Rule 49 (4). But he is 
not a party to the decree and no second 
appeal is competent, as far as he is con¬ 
cerned. AIR 1958 Mad 290 (290, 291). 

ORDER 21, RULE 50 — SYNOPSIS 

1. Scope. 

2. Execution against persons other than 

those referred to In sub-rule (1) — 

Sub-rule (2). 

3. Determination of liability under sub¬ 

rule (2) operates as a decree. 

1. Scope.— (1) This rule should be read 
with the provisions of Order 30. AIR 1941 
Pat 596 (598): 20 Pat 755 (DB) ** AIR 
1932 Bom 334 (335). 

(2) The intention of the Legislature in 
framing Order 21, Rule 50 was to obviate 
tbe necessity of the trial of any fresh 
action, so that the question may be setlled 
in the execution proceedings. ILR (1960) 

1 Cal 305. 

(3) A decree against a firm can be 
executed against any one or more of the 
partners personally. AIR 1949 Cal 113 
(118): ILR (1945) 1 Cal 102 (DB) ** AIR 
1926 Lah 236 (236) (DB). 

(4) Decree against firm — Execution 
against one partner — Order 21, Rule 50 
(2) and not O. 30, R. 3 applies. AIR 1967 
All 9 (10): 1967 All LJ 173 (DB). 

(5) A decree against a firm can be 
executed personally against any person 
coming under Clauses (b) and (c) of sub¬ 
rule (1). AIR 1943 Bom 156 (157): ILR 
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(2) Where the decree-holder claims to be entitled to cause the decree to Be 
executed against any person other than such a person as is referred to in sub- 
mle (1), clauses (b) and (c), as being a partner in the firm, he may apply to the 
Court which passed the decree for leave, and where the liability is not disputed, 
such Court may grant such leave, or, where such liability is disputed, may order 
that the liability of such person be tried and determined in any manner in which 
any issue in a suit may be tried and determined. 

(3) Where the liability of any person has been tried and determined under 
sub-rule (2), the order made thereon shall have the same force and be subject to 
tiie same conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree against a firm 
s all not release, render liable or otherwise affect any partner therein unless he hag 
been served with a summons to appear and answer 

[Cf. R. S. C., O. 48A, R. 8,] 

„ . „ HIGH COURT AMENDMENTS 1 b * 

Allahabad a 

*- 

hi sub-rule (2), add the words “or to which the decree is transferred for execution" 
between the words “which passed the decree" and the words “for leave" [1-6-1957]. 

Orissa 

Same as that of Patna. 


Patna 

In sub-rule (2), add the words "or to the Court to which it is sent for execution" 
arter the words ‘passed the decree" and before the words "for leave”. 


Order 21, Rule 50 — Note 1 (contd.) 

306 ** AIR 1938 Cal 316 < 317 » 

(6) Decree can be executed against 
personal property of partners. AIR 1960 
SC 388 (389, 390). 

(7) A decree against a firm can with the 
leave of the Court, be executed personally 
against any other person as being a partner 
of the firm. AIR 1925 Rang 317 (318) (DB) 
** AIR 1938 Cal 316 (317, 318) (DB). 

(8) Suit against firm — Summons serv¬ 
ed on partner — His appearance under 
protest — Decree obtained after obtaining 
fresh summons and served in mann er pre¬ 
scribed by Order 30, Rule 3 — Decree so 
obtained against firm may be executed 
with leave of Court against firm as well 
as the person initially served with summons 
and who had appeared under protest. 
AIR 1964 SC 581 (583): 1963 Supp 2 SCR 
30. 

(9) Where the claim of the decree-holder 
that the decree should be against the 
partners personally has been decided 
against the decree-holder by the trial 
Court, the executing Court is bound by the 
limitation placed on the decree itself. AIR 
1953 All 71Q (711) (DB). 

(10) Under sub-rule (1) of this rule the 

holder of a decree against a firm has three 
courses open to him, any of which he may 
pursue regardless of the order in which 
they are set out. AIR 1943 Bom 156 (158) 
** AIR 1933 Lah 472 (472) ** AIR 1925 

Lah 379 (379). 

(11) Relying upon sub-clauses (b) and 
(c) of sub-rule (1) of Order 21, Rule 50, 
a plaintiff who has obtained a decree 


against a firm may execute it against any 
person who has been individually served 
with the summons as a partner and has 
failed to appear > and also against any 
person who has appeared in his own name 
under Rule 6 or Rule 7 of Order 30. 
AIR 1964 SC 581 (584): 1963 Supp (2) SCR 
30 . 

(12) Decree against joint family firm 
can be executed under tills rule read with 
Order 30, Rule 1, Explanation (Punjab) in 
same way as contractual partnership. AIR 
1959 Punj 362 (364) (DB). 

(13) When application under this rule is 
an application made in execution proceed¬ 
ing its maintainability must depend upon 
whether the execution application was 
made within time. AIR 1966 All 40Q (411). 

(14) Application under Rule 50 (2) — 
It is for proceeding against individual pro¬ 
perty of partner and not for proceeding 
against partnership property. (1966) 70 
Cal WN 131. 

1 15) Decree obtained against joint Hindu 
family trading firm and its members ■— 
One member dying before hearing of suit 
— Decree against heirs of deceased member 
cannot be executed unless proceedings are 
taken under this rule. AIR 1959 Pat 200 
(201): 1958 BLJR 724 (DB). 

(16) Suit against joint family firm 
through partners — All partners personally 
served — Execution against partner’s pro¬ 
perty can be allowed. AIR 1959 Pat 484 
(486): 1958 BLJR 516. 

A 

(17) Tax due from unregistered firm — 
Certificate under Section 46 only mention¬ 
ing amount of arrears of tax due frohi 
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assessec, Ihe unregistered firm — Collector ‘ 
can execute certificate of demand against 
a “partner” under Order 21, Rule 50, 
which applies by virtue of proviso to Sec¬ 
tion 46 (2), Income-tax Act (1922). AIR 
1969 SC 667 (670): (1969) 2 SCJ 64. 

(18) Application under Rule 50 (2) (All) 
will be maintainable if execution applica¬ 
tion is not barred. AIR 1966 All 409 (411, 
412). 

2. Execution against persons other than 
•those referred to In sub-rule (1) — Sub¬ 
rule (2). — (1) It is provided specifically 
in sub-rule (2) read with sub-rule (4) that 
in the case of persons not served in the 
suit, their liability under the decree, when 
disputed, may be heard and determined in 
execution. AIR 1932 Bom 516 (520, 521, 
522) (DB). 

(2) Where a person appears in answer 
to a notice issued to him under sub-rule (2) 
and admits that he is a partner in the 
firm against whom a decree is passed, he 
cannot at the same time urge that the 
decree is not binding on the firm. (1947) 
51 Cal WN 488 (497) ** AIR 1934 Sind 
135 (1*35). 

(3) The question whether the decree has 
been passed against a firm at all cannot be 
raised in an enquiry under the sub-rule. 
AIR 1942 Cal 613 (616): ILR (1942) 1 Cal 
101 . 

(4) Notwithstanding the wide language 
of the expression “where such liability is 
disputed” the only question for considera¬ 
tion by the Court is adjudging the person 
to be partner and no defence which seeks 
to negative the liability of the partnership 
to the decree or impugns the validity of 
the decree as against the partnership would 
be open when a person is served with a 
notice under this sub-rule. AIR 1955 Mad 
154 (157): ILR (1955) Mad 1106 (DB) ** 
AIR 1958 All 176 (193) ** AIR 1956 Bom 
513 (515, 516): ILR (1956) Bom 193 (DB). 

(5) The sub-rule is wide enough to 
permit an enquiry as to whether a person 
though not actually a partner has held 
himself out to be one and hence incurred 
liability as such. AIR 1956 Bom 63 (64) ** 
AIR 1941 Sind 8 (9): ILR (1941) Kar 69 
(DB). 

(6) An application for leave under sub¬ 

rule (2) is only ancillary to an application 
for execution, and will not be barred by 
reason of its being made ' beyond three 
years from the date of the decree so long 
as the decree itself is otherwise kept alive 
according to law. AIR 1949 Cal 113 (121): 
ILR (1945) 1 Cal 102. (48 Cal WN 280, 

Reversed.) ** AIR 1932 Bom 516 (519) 
(DB) ** AIR 1935 Sind 12 (13): 29 Sind 
LR 236. 

[See however AIR 1930 Sind 180 (180. 
182): 24 Sind LR 132 ] 

(7) No separate application for leave is 
necessary as the application for execution 
itself iinplies a prayer for leave. AIR 


1949 Cal 113 (115): ILR (1945) 1 Cal 102 
(DB). (48 Cal WN 280, Reversed.) ** AIR 

1945 Cal 303 (304): ILR (1945) 2 Cal 57 
(DB). 

[But see AIR 1930 Bom 412 (413) 

(DB).] 

(8) Execution of decree against heirs 
and legal representatives of deceased 
partner of firm — Leave for — No 
express prayer for leave in tabular state¬ 
ment — Summons was, however, issued in 
usual form — Held, though no express 
prayer was made, leave could be granted 
on determination of summons. (1966) 70 
Cal WN 131.- 

(9) It is not necessary that an applica¬ 
tion for execution under Order 21, Rule 11 
should have been filed before an applica¬ 
tion for leave under this rule is presented. 
AIR 1940 Bom 330 (336, 339): ILR (1940) 
Bom 562 (DB). 

(10) Application by plaintiff for leave 
to execute decree against person on footing 
that he was person other than person refer¬ 
red to in Clauses (b) and (c) of sub-rule (1) 
of Order 21, Rule 50 — Application made 
under incorrect appreciation of law —• 
Plaintiff's right under Order 21, Rule 50 (1) 
(b) is not lost — He can abandon his 
application for leave and execute decree. 
AIR 1904 SC 581 (584): 1963 Supp (2) SCR 
30. 

(11) Suit against firm is suit against 
partners — Suit may be brought against 
firm o( which a partner is not capable of 
being sued — One of the partners being 
Ruler of former Indian State — Suit 
instituted without consent of Central Gov¬ 
ernment — Decree can be validly passed 
against other partners — Decree passed 
against firm can be amended and can be 
executed under Order 21, Rule 50 (2). AIR 
1965 SC 1718 (1721). 

( 12 ) Creditor’s right to proceed against 
assets of partnership firm — Extent of —■ 
Change in constitution of firm — Pro¬ 
perties in hands of new firm cannot be 
attached. AIR 1959 Cal 262 (264). 

(13) Under Order 21, Rule 50 (2) the 
liability of a person would arise not only 
on the ground that he was actually a 
partner in the defendant firm against which 
the decree was obtained but it might equal¬ 
ly arise on the ground of his having held 
himself out as a partner of the firm. 
Therefore, in an application under that 
rule, the issue should be not only whether 
that partner was a partner of the firm but 
also whether he had held himself out to be 
a partner of the firm. ILR (I960) 1 Cal 
305. 

3. Determination of liability under sub¬ 
rule (2) operates as a decree.— (l) A per¬ 
son not coming under Clauses (b) and (c) 
of sub-rule (1) cannot be considered to be 
a party to the decree — The proceedings 
as against him under sub-rule (2) cannot 
fall under Section 47 — Hence, it is not a 
decree — In order, however, to confer a 
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R. 51. Attachment of negotiable instruments.—Where the property is a 
negotiable instrument not deposited in a Court, nor in the custody of a public offi¬ 
cer, the attachment shall be made by actual seizure, and the instrument shall be 
brought into Court and held subject to further orders of the Court. 

[1882 and 1877, S. 270; 1859, S. 238.] 

R. 52. Attachment of property in custody of Court or public officer.—Where 
the property to be attached is in the custody of any Court or public officer, the 
attachment shall be made by a notice to such Court or officer, requesting that such 
property, and any interest or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which the notice is issued: 



Order 21, Rule 50 — Note 3 (contd.) 

light of appeal which does n<3t otherwise 
exist, from such adjudication, sub-rule (3) 
lays down specifically that the order shall 
have the force of a decree. AIR 1932 Bom 
516 (518) (DB). 

(2) Where the partner is ex parte and 
there is no trial and determination of the 
liability the order granting leave ex parte 
does not have the force of a decree. AIR 
1929 All 390 (391, 392) (DB). 

[But see AIR 1935 Pat 409 (411): 14 Pat 
857 (DB).3 

(3) The words “conditions as to appeal 
or otherwise as if it were a decree” include 
conditions imposed by orders or rules out¬ 
side this Code. AIR 1933 Cal 546 (547): 60 
Cal 530 ** AIR 1939 Sind 161 (163): ILR 
(1939) Kar 589 (FB). 

(4) Proceedings under sub-rule (2) are 
a “suit” within the meaning of Section 38 
of the Presidency Small Cause Courts Act. 
(1942) 44 Bom LR 120 (120) ** (1942) 44 
Bom LR 124 (126). 

(5) The expression ‘such liability’ in sub¬ 
rule (2) in the context means liability as 
a partner and as soon as it is found that 
the person was a partner of the firm, the 
decree would immediately be executed 
against him. AIR 1959 Bom 529 (532, 533): 
61 Bum LR 651 (DB). 

(6) Plaintiff stating that if partners deny 
that purchases were made by firm, personal 
decree against partners should be passed — 
No denial by defendants that purchases 
were made by firm but specifically denying 
their personal liability — Plaintiff cannot 
get personal decree against partners. 
MBLJ 1954 HCR 459 (461). 

(7) Where an application is made under 
Order 21, Rule 50 (2), primarily the ques¬ 
tion to try would be whether the person 
against whom the decree is sought to be 
executed was a partner of the firm when 
the cause of action accrued. AIR 1905 SC 
1718 (1721, 1722): (1965) 3 SCR 421: 08 
Bom LR 31. 

(8) An application under Order 21, R. 60 
(2) can be entertained by the Court to 
which the decree is sent for execution. 
AIR 1963 Punj 393 (397): 65 Pun LR 297. 
(AIR 1932 Pat 323, Dissented from and 
held no longer good law, in view of AIR 


1956 SC 359 and AIR 1921 All 199 (2) and 
AIR 1931 Lah 507 (2) and AIR 1931 Lah 
736 and AIR 1929 Lah 228, Rel, onj AIR 
1956 SC 359, FoU.) 

(9) ‘The liability of such person* — 
Meaning of — Person admitting to be 
partner of the firm — He cannot raise 
issues between himself and his other 
partners. AIR 1963 SC 243 (250): (1963) 2 
SCR 190. 

(10) Transfer of decree against partner¬ 
ship firm for execution — Application for 
execution against partner personally — 
Transferee Court is competent to decide. 
AIR 1963 Punj 395 (396): 65 Pun LR 232 
(DB). 

Order 21, Rule 51 — Note 1 

(1) An attachment of a negotiable 
instrument should be made by actual sei¬ 
zure. AIR 1949 Cal 144 (151): ILR (1945) 
1 Cal 277 ** AIR 1923 Mad 317 (318, 319): 
46 Mad 415 (DB). 

(2) A prohibitory order is sufficient 
attachment as against the debtor or the 
promisor. AIR 1928 Mad 940 (942) (DB). 

(3) Where it is desired to obtain in exe¬ 
cution the proceeds of a cheque which has 
been issued in favour of the judgment- 
debtor the proper procedure is to attach 
the cheque itself by actual seizure under 
this rule. The amount of the cheque can¬ 
not be attached by means of a prohibitory 
order on the Bank in such a case. AIR 
1942 Rang 59 (60): 1941 Rang LR 759. 

ORDER 21, RULE 52 — SYNOPSIS 

1. Scope. 

2. Property iIn the custody of the Court 

or public officer. 

8. Property )n the hands of a receiver. 

4. Determination of questions of title and 

priority — Proviso. 

5. Appeal. • 

6. Revision. 

1. Scope.— (1) There can be no attach¬ 
ment of an amount which is in the hands 
of the Court after an order for its payment 
out to a persdh other than the judgment- 
debtor has been made by that Court. AIR 
1952 Mad 540 (541): ILR (1952) Mhd 1019. 
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Provided that, where such property is in the custody of a Court, any question 
of title or priority arising between the decree-holder and any other person, not 
being the judgment-debtor, claiming to be interested in such property by virtue 
of any assignment, attachment or otherwise, shall be determined by such Court. 

[1882, S. 272; 1877, S. 273; 1859, S. 237; Cf. R.S.C., O. 46, R. 12; See S. 73] 

HIGH COURT AMENDMENTS 

Andhra Pradesh 

Same as that of Madras. 

Madras and Pondicherry 

Add the following as proviso (ii) and renumber the existing proviso as (i) : 

“(ii) Provided further that, where the Court whose attachment is determined 
to be prior receives or realizes such property, the receipt or realization shall be 
deemed to be on behalf of all the Courts in which there have been attachments 
of such property in execution of money decrees prior to the receipt of such 
assets. 

Explanation.—Priority of attachment in the case of attachment of property in the 
custody of Court shall be determined on the same principles as in the case of attach¬ 
ment of property not in the custody of Court'’. 

[P. Dis. No. 445 of 1935]; see Act 20 of 1968, Section 3 and Sch., Pt. H [w. e.f. 
5-9-1968], 

Mysore 

Add the following proviso at the end of R. 52 

i . r7 ? ame M Proviso (ii) of Madras without the word “Explanation" in Para. 2 [30-3- 
1967]. 


° r 2S r 21 ’ RoIe 62 — No,e 1 (contd.) 

12) Where a decree-holder seeks to 
attach money of the judgment-debtor 
already deposited in Court, it is necessary 
that he should put in an execution applica¬ 
tion in his suit to that effect, and give 
notice to the judgment-debtor. AIR 1942 

(DB) 63 (54) ** AIR 1926 Mad 1104 (1105) 

(3) The attachment is to be made by issu- 
mg a notice to the custody Court, to hold 
the property subject to the orders of the 
Court issuing Uie notice. AIR 1916 Cal 
670 (573) (DB) ** AIR 1935 Lah 914 (915). 

(4) This rule only deals with the mode 
of attachment of property in the custody 
of the Court. It does hot deal with the 
leave necessary for proceeding under it. 
AIR 1942 Bom 53 (53). 

(5) As this rule provides only for a mode 
of attachment of money in the custody of 
any Court and not for any application 
being made to such Court by anybody 
objecting to tiie attachment that Court on 
such application cannot make an inquiry 
into the objection. AIR 1956 Orissa 206 
(207): ILR (1956) Cut 591: 1956 Cri L Jour 
1345 (DB) ** AIR 1958 Raj 235 (236): ILR 
(1958) 8 Raj 292 (DB). 

(6) The mode of attachment under this 
rule is by the issue of a notice to the 
Court or public officer having custody of 
the property. AIR 1951 Nag 52 (55): ILR 
(1951) Nag 422 (DB). 

(7) The absence of notice would not 
render the sale void ab initio. AIR 1958 
SC 725 (727, 728); 1959 SCR 333. 

(8) Where the Assistant Collector receiv¬ 
es a certificate under Section 46 (2) of 
the Income-tax Act and seeks to attach 

IVoL 3.] 3 A. M. 41 


assets held by a Court the proper proce* 
dure for the attachment of such assets is 
in terms of Order 21, Rule 52, Civil P. C. 
AIR 1958 All 636 (639) (DB). 

(9) Court can attach the property which 
is beyond its jurisdiction provided it is in 
the custody of Court or Public Officer. 
(1967) 1 Andh WR 226: (1967) 2 Andh LT 
260. 

(10) Order 21, Rule 52 is applicable to 
movable as to immovable proocrtv —• 
Obiter. (1963) 67 Cal WN 916. 

(11) Rule does not apply: where 

Court appoints receiver of rents and pro¬ 
fits ol immovable property — Obiter 
(1963) 67 Cal WN 916 ** AIR 1969 Andh 

Tdb ) 167 173): (1969) 1 WR 100 

(12) Rule has no application to decree- 

mortgage decree. (1965) 
78 ,. M ,; d „ LW 44 - ILR (1964) 2 Mad 101. 

(13) Sum payable as sales tax on earth 

??- d carria *e — Project authorities 
withholding payment to contractor under 
prohibitory’ order under Order 21, Rule 52, 

roi.r't Kom Subseq u ent declsion by Supreme 
Court holding such tax as not legally levi¬ 
able — Contractor held entitled for refund 

cm 159 (DB| Sa 136 (188 ' 189): ILR < 1961 > 

(14) Amount of ad interim payment 

nerhld in h, ? UC t { ie e ? d of each 6 months* 
lion n n ? already paid under Sec- 

n 33 of Bihar Land Reforms Act 1950 
ca ? b e attached. 1964 BLJR 234 

of ri A i ttaC . hm . en , t of mova bIes in custody 
executing CoSt e^ion 

« 560. d AIR 1965 Raj 
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(16) Compensation bonds paid for 
resumption of Jagir — Bonds are property 
liable to attachment and sale. 1961 Raj 
LW 429. 

(17) Receiver appointed to collect rents 
and profits of immovable properties — Pro¬ 
visions of Rule 52 of Order 21, are not 
attracted *— Execution proceedings against 
such properties without leave of Court — 
Not illegal. AIR 1969 Andh Pra 167: (1969) 

1 Andh WR 100 (DB). 

( 18 ) Suit for setting aside attachment 
and sale in execution under Rule 63 — 
Attachment not resulting in any injury to 
plaintiff — Sale being voidable attachment 
not set aside. AIR 1969 Andh Pra 167 
(176): (1969) 1 Andh WR 100 (DB). 

2. Property In the custody of the Court 
or public officer. — (1) The rule permits of 
attachment of property in the custody of 
a public officer, such as moneys in the 
hands of the official trustee or insured 
letters addressed to the judgment-debtor 
lying in the custody of the post office. 
(1889) 12 Mad 250 (252) ** (’90) 13 Mad 
242 (247) ** AIR 1916 All 336 (336) (DB). 

(2) Revenue or interest or dividends 
payable in future can also be attached 
under this rule. AIR 1915 Bom 313 (314): 
39 Bom 80 ** (1890) 3 CPLR 147 (150). 

(3) The rule applies to the attachment 
of immovable property in the custody of 
a Court or public officer. AIR 1951 Nag 
52 (55): ILR (1951) Nag 422 (DB) ** AIR 
1942 Bom 53 (55). 

(4) It is only when an appropriation is 

made of the money deposited in Court 
under the orders of Court towards the 
decree that it ceases to be the property of 
the judgment-debtor and his creditors could 
not proceed against it either in execu¬ 
tion of decree or in realisation of arrears 
of land revenue or taxes. AIR 1964 Andh 
Pra 74: (1963) 2 Andh WR 232 (DB) ** 
ILR (1966) Andh Pra 1268 (1272) (DB). 

(5) A custody Court under Order 21, 
Rule 52 has no authority to make any 
rateable distribution, unless it is the attach¬ 
ing Court as well—Orders of disbursement 
of attached amount made ignoring the 
attachment are illegal. AIR 1966 Andh Pra 
371 (373): (1966) 1 Andh WR 483. 

(6) Order of attachment issued by civil 

Court directing the District "Magistrate not 
to sell the articles in his possession until 
further order from the Court and order of 
stay of sale issued — Sale by District 
Magistrate of the articles under Sec¬ 
tion 516-A, Cr. P. C. in disregard of the 
prohibition is not justified. ILR (1968) 1 

Ker 702 (706). 

(7) Amount of provident fund in the 
custody of Accountant General transferred 
to lapsed deposit account on account of 
lh<* heirs of the deceased subscriber not 
producing succession certificate — Decree- 
holder of the deceased subscriber applying 
Cor attachment under Order 21, Rule 62 on 


the ground that it was in the custody of 
the public officer — Held, Court could not 
issue the notice under Order 21, Rule 52 
before the' decree-holder obtained letters 
of administration of the estate of the 
deceased subscriber. AIR 1961 Mad 288 
(289): 73 Mad LW 684. 

3. Property in the hands of a receiver.— 

(1) Moneys in the hands of a receiver can 
be attached under this rule. The rule does 
not affect the prevailing practice as to the. 
necessity of obtaining leave in such cases. 
AIR 1953 All 717 (718) (DB) ** AIR 1947 
Pat 112 (112) ** AIR 1942 Bom 53 (53). 

[But see AIR 1953 All 717 (718) (DB)J 

(2) Proceedings taken in respect of a 
property which is in the possession and 
management of a Receiver appointed by 
Court under Order 40, Rule 1, C. P. Code, 
without the leave of that Court, are illegal 
in the sense that the party proceeding 
against the property without the. leave of 
the Court concerned, is liable to be commit¬ 
ted for contempt of the Court. AIR 1958 
SC 725 (727, 728): 1959 SCR 333. (It was 
assumed that a sale of a property in the 
hands of the Court through its Receiver, 
without the leave of the Court, was only 
voidable and not void ab initio and could 
be declared illegal in a proper proceeding 
or a suit.) . 


(3) Where a receiver is appointed in a 
suit for administration of the estate of a 
deceased but no decree is passed, the 
receiver appointed in the suit ought not to 
be directed to pay a judgment-creditor who 
has obtained an attachment under this 
rule. (1930) 32 Bom LR 1315 (1318) (DB) 
** AIR 1927 Bom 657 (659). 

(4) Application for attachment of money 
in hands of Receiver — Application is m 
accord with Rule 11 (2) (j) (ii) — Rule 11 
(2) (j) (v) does not apply — Merely be¬ 
cause relief cannot be granted by execut¬ 
ing Court as no permission was obtained 
from Court which appointed Receiver, 
application cannot be considered as incon¬ 
sistent with Rule 11. AIR 1968 Andh Pra 
113 (115): (1968) 1 Andh LT 89. 

(5\ Attachment of certain amount beia 
by Receiver sent to attaching Court by 
cheque on 24-7-1962 — Cheque realised on 
31-7-1962 — Held, assets should be deemea 
to have been received by attaching Cour 
anly on 31-7-1962. AIR 1968 Andh Fra 
113 (114): (1968) 1 Andh LT 89. 

(6) Application for attachment of money 

in hands of Receiver on 20-7-1962 
Return of application on 23-7-1962 
ground that it was without permissi_ 

from Court which appointed re oA^ e iq62 
Application re-presented on 26-7-1 
after necessary amendments —- “ ’ 
application should be deemed to Rave d > 
presented on former date. AIR 1968 A 
Pra 113 (115): (1968) 1 Andh LT 89. 

(7) Property in hands of is 

custody of Court — Obiter. (1963) 67 
WN 916. 
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(8) A in execution of his money decree 
against B attaching a deposit made by B 
In part satisfaction of C’s decree — C 
refusing to take deposit — Objection by B 
that money deposited by him was not his 
and therefore, could not be attached —* . 
Objection not maintainable under Order 21, 
Rule 58 — Direction by High Court that 
money should remain in deposit till dis- 
posal of appeal between B and C is illegal. 
(1964) 2 Andh WR 298. 

(9) Dividend declared by Receiver under 

Section 64 under Provincial Insolvency Act 
(1920) — Attachment of, under Order 21, 
Rule 52 before sanction for distribution 
under Rule 19, Madras Provincial Insolv¬ 
ency Rules (1922) — Attachment is 

effective as the creditor becomes entitled 
to the amount as soon as the dividend is 
declared. ILR (1962) Andh Pra 477 (479). 

4. Determination of questions of title 
and priority — Proviso.— (1) Where 
Courts B, C and D have in execution of 
decrees obtained by X, Y and Z respective¬ 
ly, successively attached a fund in the 
custody of Court A, it is the latter Court 
that has to determine the priority between 
X, Y and Z: 

(a) It has been held by the High Court 
of Madras that X is entitled, as 
being the first attaching decree- 
holder, to priority over the claims 
of Y and Z, and that the custody 
Court A is not entitled to award a 
rateable distribution among X, Y and 
Z. AIR 1921 Mad 218 (221): 44 Mad 
100 (FB). (Overruling AIR 1916 
Mad 792: 38 Mad 221.) ** AIR 1933 
Mad 342 (343). 

|b) The High Court of Calcutta has. on 
the other hand, held that attachment 
does not create any title in the 
attaching creditor and that the cus¬ 
tody Court is bound to apply the 
rules of .justice, equity and good 
conscience and distribute the fund 
attached rateably amongst the 
attaching decree-holders. AIR 1917 
Cal 13 (17): 44 Cal 1072 (DB). 

[But see (1881) 7 Cal 553 (555) (DB).] 

(c) The same High Court has held that 
where the custody Court is different 
from the attaching Court, the 
custody Court has no authority to 
make any rateable distribution and 
that it could only determine the 
question of priority and thereafter 
act under the instructions of the 
attaching Court. AIR 1933 Cal 814 
(814, 815) (DB). 

|d) The High Court of Bombay has held 
with reference to the attachment of 
funds in the hands of a receiver 
appointed in a partnership action 
that one of several creditors cannot 
by attachment obtain priority over 
the other creditors and that a Court 
of Equity will refuse permission to 


attach except on terms which ensure 
equality among all the creditors. 
(1892) 16 Bom 577 (579). 

[But see AIR 1927 Bom 405 (410) ** AIR 
1927 Bom 394 (397, 398).] 

le) The same High Court has also held 
that a creditor who has obtained a 
charging order in his favour is en* 
titled to priority over other non¬ 
attaching creditors. AIR 1930 Bom 
451 (455): 54 Bom 667 (DB). 

, |f) The Lahore High Court has held that 

=i the decree-holder who attaches the 

money first is entitled to priority. 
AIR 1935 Lah 914 (915). 

(g) The Andhra Pradesh High Court has 
held that custody Court cannot 
decide question of rateable distribu¬ 
tion falling under Section 73 — It 
is attaching Court alone that can 
do it. AIR 1968 Andh Pra 113 (115): 
(1968) 1 Andh LT 89. 

(2) Where X obtains a decree in Court 
B and in execution thereof attaches a 
fund in Court A and before the transfer 
of the fund to Court B to the account of 
X’s suit, other decree-holders have applied 
for execution to Court B, the matter falls 
within Section 73, and X and other decree- 
holders will be entitled to rateable distribu¬ 
tion. AIR 1952 Bom 222 (223): ILR (1952) 
Bom 502 ** AIR 1921 Mad 218 (222): 44 
Mad 100. 


i**/ k ii 0 enquiry unaer 


the same nature as an investigation of 
claim proceedings and a suit lies to set 
aside the order passed therein. AIR 1915 
All 275 (276, 277): 37 All 575 (DB) ** AIR 
1936 Lah 521 (523) (DB). 

in a proceeding under the 
proviso between the decree-holder and a 
stranger will not be one under Section 47. 
AIR 1939 Cal 413 (414) (DB). 

[But see AIR 1939 Mad 210 (213)- ILR 
(1939) Mad 1004 (DB).] ' *’ 

(5) A claim that the property in the 
custody of Court is a trust property and 
cannot be attached under a personal decree 
against the trustee cannot be enquired into 
by the custody Court under the provisions 
of the proviso. AIR 1956 Orissa 206 (208)- 
ILR (1956) Cut 591: 1956 Cri L Jour 1345 

(Dt$). 


.magistrate who has the custody of 
the property attached has no jurisdiction 
under this rule to enquire into a claim in 
respect of the property. AIR 1956 Orissa 

Cut 

«. Expression “any other person” and 
otherwise includes claim of Income Tax 
department for determination of its 
interest. (1963) 67 Cal WN 266. 

(8) Realisation of fine — Magistrate 
sending the case under Sec. 386, Criminal 

Collector — Collector has to 
anre wiVif “, ount ln execution in accord- 

as? 1961 “ 523 
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R. 53. Attachment of decrees.—(1)' Where the property to be attached is a ’ 
decree, either for the payment of money or for sale in enforcement of a mortgage 
or charge, the attachment shall be made,— 

(a) if the decrees were passed by the same Court, then by order of such 

Court, and . . \ 

(b) if the decree sought to be attached was passed by another Court, then 

by the issue to such other Court of a notice by the Court which 
passed the decree sought to be executed, requesting such other Court 
to stay the execution of its decree unless and until— 

(i) the Court which passed the decree sought to be executed cancels 

the notice, or 

(ii) the holder of the decree sought to be executed or his judgment- 

debtor applies to the Court receiving such notice to execute its 
own decree. 

(2) Where a Court makes an order under clause (a) of sub-rule (1), or receives 
an application under sub-head (ii) of clause (b) of the said sub-rule, it shall, on 
the application of the creditor who has attached the decree or his judgment-debtor, 
proceed to execute the attached decree and apply the net proceeds in satisfaction 
of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of 
another decree of the nature specified in sub-rule (1) shall be deemed to be the 
representative of the holder of the attached decree and to be entitled to execute 
such attached decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is a decree 
other than a decree of the nature referred to in sub-rule (1), the attachment shall 
be made, by a notice by the Court which passed the decree sought to be executed, 
to the holder of the decree sought to be attached, prohibiting h i m from transferring 

5. Preliminary decree for accounts *“* 
Attacliability of. 

6. Decree passed by the same Court. 

7. Decree passed by different Courts. 

8. Effect of attachment. 

9. Stay of execution — Sub-rule (1). 

10. Execution of attached decree — Sub¬ 
rule (2). 

11. Representative — Sub-rule (3). 

12. Adjustment of attached decree — Sub¬ 
rule (6). 

1. Scope and applicability.— (1) Where 
a decree for the payment of money or for 
sale in enforcement of a mortgage or 
charge is attached, the mode of realization 
of the attached decree is by execution 
thereof. AIR 1944 Nag 298 (301): ILK 

(1944) Nag 885 (DB) ** AIR 1924 Rang 21 
(21): 1 Rang 360 (DB) »• AIR 1932 Pat 
349 (350): 12 Pat 36 (DB). 


Older 21, Rule 52— Note 4 (contd.) 

(9) Railway employyee directing that the 
amount of his provident fund be paid to 
him in England through the Bank of 
England in the form of sterling — Union 
Government sending the amount to^ the 
Reserve Bank of India for payment through 
the Bank of England — Amount attached 
by decree-holder of subscriber — Held, the 
Union Government had no interest in the 
amount to entitle it to object to the attach¬ 
ment under Order 21, Rule 52. AIR 1962 
Cal 169 (172): 65 Cal WN 848 (DB). 

5. Appeal.— (1) Where the custody 
Court has determined the question of prio¬ 
rity under Order 21, Rule 52, proviso, 
between the decree-holder and a third per¬ 
son, the decision is not one under Sec¬ 
tion 47 and consequently no appeal lies 
from such an order. The remedy of the 
aggrieved party lies by way of a regular 
suit. AIR 1958 All 636 (638) (DB). 

6. Revision.— (1) No revision lies from 
an order by the custody Court determining 
a oucstion of priority under the proviso to 
Siii ^ule AIR 1936 Lab 521 (523) (DB). 

ORDER 21, RULE 53 — SYNOPSIS 

1. Scope and applicability. 

2. Decree for money. 

3. “Decree for sale In enforcement of a 

mortgage or charge”. 

4. Other decrees. 


(2) In the case of decrees, not specified 
in sub-rule (1), sub-rule (4) prescribes the 
manner of attachment thereof. But tne 
rule is silent as to how they should be 
realised after attachment. Such decrees 
should therefore, be sold after attachment 
by Court auction as being “other saleable 
property of the judgment-debtor’ 

Section 60. AIR 1944 Nag 298 (301): ILR 
1944) Nag 885 (DB) •• AIR 1932 Cal 80 

82): 68 Cal 934 (DB). 
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or charging the same in any way; and, where such decree has been passed by any 
other Court, also by sending to such other Court a notice to abstain from executing 
the decree sought to be attached until such notice is cancelled by the Court from 
which it was sent. 

(5) The holder of a decree attached under this rule shall give the Court 
executing the decree such information and aid as may reasonably be required. 

(6) On the application of the holder of a decree sought to be executed by 
the attachment of another decree, the Court making an order of attachment under 
this rule shall give notice of such order to the judgment-debtor bound by the 
decree attached, and no payment or adjustment of the attached decree made by 
the judgment-debtor in contravention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall be recognized by any Court so long 
as the attachment remains in force. 

[1882 and 187X S. 273. See S. 51 (b).] 


HIGH COURT AMENDMENTS 

Allahabad 

(1) In sub-rule (1) (b) and in sub-rule (4), after the words “to such other Court" add 
the words “and to any other Court to which the decree has been transferred for execu¬ 
tion". 

(2) In sub-rule (0) for the words “after receipt of notice thereof,” read the wordj 
“after receipt of notice or with the knowledge thereof.” 

Andhra Pradesh 

Same as that of Madras. 


Assam and Nagaland 

Same as that of Calcutta—See Assam High 
of 1902, Ss. 13 and 15 [w. e. f. 1-12-1903]. 


Court Order 1948, CL 0 and Act 27 


Order 21, Rule 53 — Note 1 (contd.) 

(3) Rule 178 of the Madras Civil Rules 

. .. _ is intended only for the pro¬ 

tection of the holder of the attached decree 
and therefore, the judgment-debtor under 
that decree could not question the validity 
of its sale or the right of the auction-pur- 

?S?f er w ¥ decree to execute it. AIR 
1954 Mad 1070 (1072) (DB). 

(4) Where one A obtained a mortgage¬ 
s' 1 '??. B .on the original side of 

the District Munsif’s Court and C obtained 
a money-decree against A on the small 
cause side of the same Court, it was held 
that absence of notice did not invalidate 
the attachment of A’s decree by C in exe- 

5S£. 0n oc°/> decree. AIR 1944 Mad 353 
(354, 365): ILR (1944) Mad 690 (FB). 

(5) Ex parte decree attached in execu- 
tion of another decree — Ex parte decree 
set aside — Fresh decree passed after trial 
on merits — Attachment is revived as soon 

346 (347) decree 13 pa5sed - AIR 1933 Rang 

, * 6) ^sisnment of a decree by a 

decree-holder to defraud his creditors is 

toe attachment of such decree 
under this rule. AIR 1942 Mad 714 (715). 

_ n /. 7) Attachment of preliminary decree for 

c?edi^ Fma i t GCree in f * vour of attaching 
favour S P bsec t ue r n t Anal decree in 

inv*f£ f °L Preliminary decree is 

LR 416 (DB) 1 BOm 68 {691: 62 Bom 


(8) Sale and attachment of decree in 
contravention of the procedure laid down 
111 33 (1) Sale is not void ab initio 

r~ Contravention merely amounts to an 
irregular exercise of jurisdiction by the 
Court. (1963) 2 Mys LJ 135 (DB). 

2. Decree for money.— (l) A decree for 
the payment of money is not attachable as 
a debt under Rule 46, but should be 
attached under this rule. AIR 1944 Nag 
298 (301): ILR (1944) Nag 885 (DB) ** 

mm*♦t 4d 4 68 (70): ILR (1943 > Kar 393 
C°B * AIR 1925 All 264 (265) (DB). 

lr' decree for mesne profits is attachable 
under this, rule AIR 1918 Pat 65 (67): 
4 Pat L Jour 836 (DB). 1 ’ 

ok |? Decree for arrears of rent is attach- 
able under this rule. AIR 1940 Nag 270 

2 1 2) J ** (1898) 25 Cal 322 (323). 
^ certificate as to deficiency of price 

l unde r Rule. 71 of this Order is 
379 (382) e (DB? er ^ mle * AIR 1926 Ml 

3. “Decree for sale In enforcement of a 
mortgage or charge” — (i) Under the pre* 

decrees for sale in enforcement 
of mortgage are placed on the same footing 
money decrees. AIR 1944 Nap 

1"-p fDR (1944) Nag 885 (DB) AIR 
1921 Bom 127 (127): 45 Bom 343 (DB) 

(2) In the case of a decree for mainten¬ 
ance charging immovable property also the 
proper course for the decree-holder is to 

apply for execution, and not for the sale 

<89eMDB) ree attached - AIR 1919 Mad 894 
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Bombay: Dadra and Nagar Haveli* 

(1) For sub-rule (1) of Rule 53 and Its 


marginal note, substitute the following: 


“53. Attachment of decrees.—(1) Where die 
either for the payment of money or for sale in 
attachment shall be mad 


property to be attached is a decree, 
of a mortgage or charge, the 


(a) if the decree was passed by the same Court, then by order of such Court, 

and ' 

(b) if the decree sought to be attached was passed by another Court, then by 
the isspe to such other Court and to any other Court to which the decree 
has been transferred for execution of a notice by the Court which passed 
the decree sought to be executed, requesting such other and the transferee 
Court to stay the execution of such decree unless and until— 

(i) the Court which passed the decree sought to be executed cancels the 
notice, or 


(ii) the holder of the decree sought to be executed or his judgment-debtor, 
with the written consent of the holder of the decree sought to be 
executed or with the permission of the attaching Court, applies to the 
Court receiving such notice to execute the attached decree.” 


Order 21, Rule 53 — Note 3 (contd.) 

[But see (1910) 5 Ind Cas 879 (879) 

(DB) (Mad).j 

(3) If a decree for money or a mortgage- 
decree for sale is sold and not executed, 
after attachment, the sale cannot be regard¬ 
ed as a nullity which confers no rights on 
the purchasers. (1909) 34 Mad 442 (447, 
448) (DB). 


(4) A preliminary decree in a mortgage 
suit is neither a decree for the payment of 
money nor one for sale in enforcement of 
a mortgage and is not covered by sub- 
rule (1) of this rule. AIR 1937 All 652 
(653): ILR (1937) All 828 (DB) ** AIR 
1936 All 857 (858) (DB) ** AIR 1937 Oudh 
365 (366): 13 Luck 237 .(DB). 

[But see AIR 1944 Nag 298 (302): ILR 
(1944) Nag 885 (DB/J 

4. Other decrees.— (1) A decree relating 
to immovable property is not itself im- 
movable property. Such a decree should 
therefore, be attached only under this rule 
and not under the next rule. AIR 1919 
Nag 19 (20): 16 Nag LR 72 ** (1911) 12 
Ind Cas 924 (924) (All). 

(2) A decree for possession of immov¬ 
able property is attachable under this rule. 
(1921) 64 Ind Cas 388 (389, 390) (DB) (Cal) 
** (1881) 6 Cal 213 (217) (PC) ** (1881) 6 
Cal 243 (246) (PC). 

(3) A preliminary decree for partition is 
to be attached under this rule. AIR 1932 
Cal 80 (82): 58 Cal 934 (DB). 

(4) A decree for foreclosure should be 
attached under this rule. (1904) 26 All 91 


(93) (DB). 

(5) A decree for partition, mesne pronts 
and costs comes within the purview of sub¬ 
rule (4). AIR 1951 Punj 324 (327): ILR 
(1950 1 Punj 170 (DB). 

(6) Order for restitution of costs is a 
decree within Section 2 (2) and is attach¬ 


able under Order 21, Rule 53 (1). AIR 
1960 Andh Pra 544 (545): (I960) 1 Andh 
WR 29. 

5. Preliminary decree for accounts — 
Attachablllty of. — (1) A preliminary 
decree for the dissolution of a partnership 
and for accounts is a decree for money 
within the meaning of this rule and can 
be attached. (1903) 27 Bom 556 (660) 
(DB). 

[But see AIR 1937 Cal 4 (6, 7) (DB).l 

(2) A preliminary decree in a suit for 
accounts is saleable property which is 
attachable under Section 60. AIR 1935 Cal 
761 (752) (DB). 

(3) A preliminary decree for accounts is 

attachable although it cannot be sold in 
execution. AIR 1954 Mad 471 (473) ** 

AJR 1941 Pat 43 (44): 19 Pat 935 (DB) •• 
AIR 1940 Pat 107 (108, 109): 18 Pat 688 
(DB) ** AIR 1941 Pat 43 (44): 19 Pat 935 
(DB). 

6. Decree passed by the same Court.— 

(1) Where the decree sought to be executed 
and the decree sought to be attached are 
passed by the same Court, the attachment 
is made under sub-rule (1), Clause (a) by 
order of the Court. AIR 1954 Bom 251 
(253): ILR (1954) Bom 695 (DB). 

(2) Where a decree is passed by Court X 
and another decree passed by Court Y is 
transferred for execution to Court X (llC 
latter decree does not become the decree 
of the Court X so as to be treated as a 
decree passed by the same Court within the 
meaning of Rule 53 (1) (a). AIR 1948 Cal 
74 (75): ILR (1948) 1 Cal 36. 

7. Decrees passed by different Courts.-— 
(1) An order of attachment under this rule 
in execution of a decree passed bv Court a, 
of a decree passed by Court Y, can be 
made either bv Court X or bv the Court 
to which the decree is transferred for exe- 
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(2) For the Misting sub-rule (4) substitute die following:— 

“(4) Where the property to be attached in the execution of a decree is a 
decree other than a decree of the nature referred to in sub-rule (1), the attach¬ 
ment shall be made, by a notice by the Court which passed the decree sought 
to be executed, to the holder of the decree sought to be attached, prohibiting 
him from transferring or charging the same in any way; and, where such decree 
has been passed by any other Court, also by sending to such other Court and 
to any other Court to which such decree has been transferred for execution a 
notice to abstain from executing the decree sought to be attached until such 
notice is cancelled by the Court from which it was sent.” [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-65]. 

Calcutta: Andaman and Nicobar Islands 

(1) In sub-rule (1) (b) after the words “to such other Court” insert the words “and 
to any Court to which it has been transferred for execution,” also insert therein the 
words “or Courts” after the words “requesting such other Court.” 

(2) In sub-rule (1) (b) (ii) cancel the words “to execute its own decree” and sub¬ 
stitute therefor the words “to execute the attached decree with the consent of the said 
decree-holder expressed in writing or the permission of the attaching Court.” 

(3) In sub-rule (4) insert after the words “by sending to such other Court” the words 
“and to any Court to which it has been transferred for execution." 


Order 21, Rule 53 — Note 7 (contd.) 
cution. AIR 1940 Pat 557 (559): 19 Pat 
832 (DB) ** (1912) 17 Ind Cas 323 (326, 
329) (DB) (Mad). 

(2) The attachment of a decree for 
money passed by another Court is com¬ 
plete as soon as a notice under sub-rule (1), 
Clause (b) is served on the Court which 
passed such decree. AIR 1937 All 63 (64). 

(3) The issue of a notice is a requisite 
condition of attachment of a decree under 
Rule 53 (1) (b) and the mere omission by 
the judgment-debtor to object to the 
attachment on the ground of want of such 
notice cannot validate the attachment. AIR 
1948 Cal 74 (75): ILR (1948) 1 Cal 36. 

(4) It is not necessary that any notice 
should be given by the Court which passed 
the decree to the judgment-debtor (decree- 
holder of the attached decree) in order to 
effectuate a valid attachment. AIR 1954 
Mad 471 (473). 

8. Effect ol attachment.— (1) The effect 

of attachment of a decree under this rule 
is to slay execution of the attached decree 
until the conditions mentioned therein 
happen. AIR 1954 Bom 251 (253): ILR 

(1954) Bom 695‘ (DB) ** AIR 1957 Madh 
Pra 9 (10) ** (1912) 13 Ind Cas 907 (907) 
(DB) (Cal). 

(2) The decree is not permanently 
rendered incapable of execution by reason 
of the attachment, nor is the decree- 
holder’s interest destroyed. AIR 1916 Cal 
620 (621) (DB) ** AIR 1933 Oudh 349 (349, 
350).. 

(3) The addition of the words “or his 
judgment-debtor” in sub-rule (1). Cl. (b) 
gives legislative recognition to the right of 
the holder of the decree attached, to applv 
for execution after attachment. AIR 1934 
Cal 140 (142) (DB) ** AIR 1935 Mad 413 
(414) (DB) ** AIR 1935 Bom 416 (417). 


(4) The execution of the attached decree 
by its holder would be subject to the con¬ 
dition that the amount realised bv him 
would not be paid to him but would have 
to be deposited in Court for the benefit of 
his judgment-creditor. AIR 1957 Madh Pra 
9 (10). 

(5) It is not necessary for the holder 
of the attached decree to state in the body 
of his application for execution that it 
is made for the benefit of his judgment- 
creditor. AIR 1957 Madh Pra 9 (10). 

(6) The transferee from the judgment- 
debtor is entitled to execute the decree 
notwithstanding the subsequent attachment 
inasmuch as his rights are prior to the 
attachment and Rule 16 confers a right of 
execution in his favour. (1912) 17 Ind Cas 
323 (325) (DB) (Mad) ** AIR 1928 Rang 25 
(26): 5 Rang 595 (DB) ** AIR 1927 Nag 
132 (133): 23 Nag LR 20. 

(7) A transferee of the decree even after 
attachment is entitled to apply for execu¬ 
tion by virtue of Rule 16. AIR 1929 Pat 1 
(3): 7 Pat 726 (DB). 

(8) The right of the assignee to execute 

the decree is subject to the right of the 
attacher just as the assignor's right would 
be (1912) 17 Ind Cas 323 (325) (DB) 

(Mad) ** AIR 1937 All 63 (64). 

(9) Rights of transferee decree-holder 
cannot be better than those of his trans¬ 
feror AIR 1962 Andh Pra 357 (363): 
(1962) 2 Andh WR 41 (DB). 

(10) Clause (b) of Rule 53 (1) in O. 21 

does not enact an absolute rule prohibiting’ 
the execution of the decree. It is a 
request to the Court, which passed the 
decree, to stay execution until the two 
events contemplated by Rule 53 ( 1 ) (b) 

happen. That being the position, it does 
not m any way affect the right of the 
assignee decree-holder to pursue the re¬ 
medy available to him under Order 21 
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i ^, 1x1 * ut> “ rule (®) substitute the words “in contravention of the said order with 
knowledge, thereof' for the words “in contravention of such order after the receipt of 
notice thereof'. ^ 

Delhi and Himachal Pradesh 

M that of Punjab—See Act 20 of 1960, Ss. 7 and 17 [81-10-1900 and 1-5* 

iyo7j. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Same as those in sub-rules (1) (i) and (2) of Madras [9-0-1959]; see Act 87 of 1956, 
S. 60 and Reg. 8 of 1965, S. 3 (2). 

Madhya Pradesh 

Substitute— 


(1) “to such other Court and to any other Court to which the u* 
transferred for execution” for the words “to such other Court” occurring 
of sub-rule (Z) and in sub-rule (4); and 


has been 
clause (b) 


Order 21, Rule 53 — Note 8 (eontd.l 
Rule 16. AIR 1964 Andh Pra 1 (3 6)* 

(1963) 2 Andh WR 205 (FB) ** AIR *1964 
£l?dh P f? 1 (3): ( 190 3) 2 Andh WR 205 
(FB). (ILR 20 Mad 157, ILR 33 Mad 62, 
and 5 Ind Cas 1010, 13 Ind Cas 659 (Mad), 
Overruled.) 

». Stay of execution — Sub-rule (1).— 

(1) The object of the stay is to prevent 
the holder of the attached decree from rea¬ 
lizing and taking away the fruits of that 
decree. AIR 1944 Mad 353 (354), 355): 
H-K (1944) Mad 690 (FB) ** AIR 1954 

Bum 251 (253): ILR (1954) Bom 695 (DB) 

** (1897) 24 Cal 778 (782) (DB). 

(2) The stay is not an absolute stay but 

a limited one and does not prevent the 
holder of the decree sought to be execut¬ 
ed or his judgment-debtor from executing 
the attached decree. AIR 1944 Mad 353 
(354, 355): ILR (1944) Mad 690 (FB) ** 

AIR 1924 Bom 383 (384): 48 Bom 485 

(DB). 

(3) The object of the rule is to prevent 
(he holder of the attached decree from 
executing it and taking away the fruits of 
the decree. The rule is not intended to 
prevent other decree-holders from asking 
for tiie execution of the decree. AIR 1940 
PC 173 (176): ILR (1940) Kar (PC) 312: 
67 Ind App 350: ILR (1941) Mad 1. 

(4) An order made under this rule by the 
attaching Court is no stay order contem¬ 
plated by Section 15, Limitation Act (1908). 
AIR 1964 Andh Pra 439 (442, 443): (1964) 

1 Andh WR 345 ** AIR 1966 Mys 17 (19): 
(1965) 1 Mys LJ 429 ** AIR 1961 Mad 299 
(301): (1962) 1 Mad LJ 355. 

(5) Attachment under Order 21, Rule 53 
is not injunction — Neither it is a stay 
order within meaning of Section 15, Limi- 
tatinn Act. AIR 1969 Andh Pra 250: 
(1969) 1 Andh WR 455 (FB). 

10. execution of attached decree — Sub- 
rule (2).— (1) Under sub-rule (2) the 

attaching decree-holder is entitled to 
apply for execution of the attached decree, 
lie can take the necessary steps for the 
reali/.alion of the proceeds of the attach¬ 
ed decree and apply them in satisfaction 
of his decree. AIR 1944 Nag 298 (301)a 


ILR (1944) Nag 885 (DB) ** (1893) 17 Mad 
68 (60) (DB) ** 1900 All WN 99 (100). 

(2) The Collector attaching a decree of 
a Court under a certificate sent to him 
under Section 46 of the Income-tax Act can¬ 
not file an application for the execution 
of the attached decree. AIR 1955 Andhra 
229 (231); ILR (1955) Andhra 473 (DB). 

(3) Application by attaching decree- 
holder for execution dismissed for default 
— Attachment does not cease — Fresh exe¬ 
cution not barred. AIR 1963 Orissa 99 
(102) ** (1963) 2 Mys LJ 398. 

(4) Attachment of decree is no bar to 
execution — Execution can be subject to 
attachment. AIR 1965 Cal 473 (475) (DB). 

(5) Attachment before judgment — Exe¬ 
cution of attached decree and collection 
of proceeds by attaching creditor without 
obtaining any decree in suit in which 
attachment before judgment made — Re¬ 
fund of amount-realised can be ordered 
under Section 151. AIR 1963 Ker 195 (196): 
1963 Ker LT 1179. 

(6) Notwithstanding the attachment of a 
decree obtained by a judgment-debtor 
against his own judgment-debtor, it is al¬ 
ways open to the judgment-debtor whose 
decree is attached, to execute that decree 
although the proceeds of that decree have 
to be applied towards the satisfaction of 
the decree which has been obtained against 
himself. AIR 1967 Mys 24 (25): (1965) 2 
Mys LJ 85 (DB). 

(7) Application for execution of attached 
decree — Period begins to run from date 
of attached decree. AIR 1963 Pat 209 
( 210 ). 

(8) Simple money decree cannot be in¬ 
cluded in the category of movables f°{ 
execution. ILR (1967) 3 Mad 615 (617) 
(DB). 

11. Representative — Sub-rule (3).— (1) 

Sub-rule (3) makes it quite clear that once 
a decree has been attached by another de¬ 
cree-holder, the latter becomes a repre¬ 
sentative of the holder of the attached de¬ 
cree. AIR 1956 Trav-Co 13 (15): ILR 

(1955) Trav-Co 273 (FB) ** AIR 1947 Mad 
121 (122): ILR (1947) Mad 616 (DB) 
(1895) 17 All 425 (426). 



Fn» Cod© oQ CSvil Frocedazfc, 1908 


[« B 53 N 11] 049 


(2) the following as rab-dktxff© (h)ofv clause (b) offttpb-iule'- (X> in place of the exist- 
sub-clause :—* * 

~W the holder of the decree sought to be - executed or* his judgment-debtor with 
die consent of the said decree-holder expressed' in writing or with die permis¬ 
sion of the attaching Court applies to the^Gourfc receiving such notice to 
execute the attached decree*' [16-9-19601. 


Madras and Pondicherry 

(1) In sub-rule (1) (b) (H}« 

(I) after the word "judgment-debtor^ and before die word "applies" add the 
words "if he has obtained die consent In w ri t in g, of the decree-holder or die 
permission of die attaching Court," and 

61) for the words "its own," substitute the words' "the attached" [13-10-1986]; see 
Act 26 of 1968, S. 3 and Sch., Pt H [w. 5-9-1968]. 

(2) Add the following as sub-rule (1) (c): 

"(c) If the decree sought to be attached has been sent for execution to 
another Court, the Court which passed the decree shall send a copy of the said 
notice to the former Court, and thereupon the provisions of clause (b) shall apply 
in the same manner as if the fonner Court had passed the decree and the said 
notice had been sent to it by the Court which issued it." [11-1-1918]. 

Mysore 


In Rule 53 delete sub-rule (1) and substitute the following :_ 

"53. (1) Where property to be attached is a decree either for the payment of money 
or for sale in enforcement of a mortgage or charge, the attachment shall be made_ 

(a) if the decrees were passed by the same Court then by the order of such 

Court, and 

(b) if the decree sought to be attached was passed by another Court then by the 
_issuetosuch other Court of a notice by the Court which passed the decree 


Order 21, Rule 53 — Note 11 (centd.) 

The attaching decree-holder is en¬ 
titled to take out execution in the same 
way as the original holder thereof could 
have done. AIR 1956 Trav-Co 13 (15): 

IBR ^L 1 . 95 / 5 Jo«T r ^ Co 273 ( FB ) ** AIR 1954 

(DB) ** AIR 1928 Mad 976 
(977) (DB) ** AIR 1929 Oudh 413 (414) 
(DB) ** AIR 1939 Cal 465 (465, 466). 

(3) The attaching decree-holder is en¬ 
titled to take moneys deposited by the judg¬ 
ment-debtor and certify payment. AIR 
1930 All 659 (661) (DB) ** (i939) 43 Cal 
WN 1076 (1078) (DB). 

(4) Moneys brought into Court by the 
judgment-debtor become forthwith avail¬ 
able for the satisfaction of the decree 
sought to be executed and interest ceases 
to run from the date of the deposit. AIR 
1921 Cal 680 (581, 582) (DB). 

(5) The attaching creditor has the same 
remedies as his judgment-debtor and can 
also proceed against any sureties for the 
decree amount. AIR 1919 Lah 275 (276): 
1919 Pun Re No. 44 (DB). 

(6) A question arising between a person 
attaching a decree under this rule and an 
assignee of such decree will be a question 
between persons claiming to be representa¬ 
tives of the same party and as such will 
not be within Section 47 of the Code. AIR 
1927 Mad 1025 (1025, 1026) (DB). 

[But see AIR 1916 Cal 471 (4721 (DB).] 


(7) The representative capacity of the 
attaching decree-holder is limited only to 
the specific purpose of executing the de¬ 
cree and he is not invested with all the 
powers of the original decree-holder. 1956 
Andh LT 925 (934). 

(8) The attaching decree-holder cannot 
adjust the decree hv accepting a smaller 
sum and such an adjustment by him will 

A?{> ho,der ol l,,p attached decree. 

AIR 1948 Cal 126 (128) ( DB) ** AIR 1940 

PC I6 7 (170): 67 Tad App 360: ILH (1940) 
2 Cal 493: ILU (1940) Kar (PC) 321.' ’ 

[But see 1956 Andh LT 925 (932, 933.)) 

(9) Decree attached in execution of seve¬ 
ral decrees by dillorent decree-holders — 
One decree-holder can apply for execution 
without consent «.| others — Moneys rea¬ 
lised will be subject to rateable dislribu- 
tion Payment made to one of attaching 
creditors out ol Court will not bind others 
under Section 64. AIR 1940 PC 173 

ILR (1940) Kar PC 312: 67 Ind App 350- 
ILR (1941) Mad 1. !P TOV * 

(10) When a judgment-debtor of an 
attaching decree makes a payment to the 
attaching decree-holder whose decree is 
no longer in force, he must he deemed to 
have done it at his own risk and there¬ 
fore full satisfaction ol the decree against 

ft™ ™ U y d I 1 " 1 be panted. It follows that 
the application under Order 21 , Rule 2 is 
not sustainable. 1956 Andh LT 925 (936). 
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sought to be executed, requesting such other Court to stay die execution of 
its decree unless and until—- T . •! 

(i) the Court which passed, the decree sought to be executed cancels the notice or 

(ii) the holder of the decree sought to be executed or his judgment-debtor, if he 
has obtained the consent in writing of the decree-holder or die permission 
of the attaching Court applies to the Court receiving such notice to execute 
the attached decree; 

(c) If the decree sought to be attached has been sent for execution to another 
Court the Court which passed the decree shall send a copy • of the said 
notice to the former Court and thereupon the provisions of clause (b) shall 
apply in the same manner as if the former Court had passed the decree and 
the said notice had been sent to it by the Court which issued it.** [30-3-1967]. 

Orissa * 

Same as that of Patna. 

Patna 

Substitute the following for sub-rule (1) (b); 

“(b) If the decree sought to be attached was passed by another Court then by 
the issue to such other Court (or to the Court to which the decree may have 
been transferred for execution) of a notice by the Court before which the 
application has been made requesting such other Court (or the Court to 
which the decree may have been transferred for execution as the case may 
be) to stay the execution of the decree sought to be attached unless and 
until— 

0 

(i) the Court which has issued the notice shall cancel the same, or 

(ii) the holder of the decree sought to be executed, or his judgment-debtor 

with the consent of the said decree-holder expressed in writing or the 
permission of the attaching Court, applies to such other Court (or to 
the Court to which the decree may have been transferred for execution) 
to execute the attached decree.** 


Punjab, Haryana and Chandigarh 

(1) Add the following words to sub-rule (1) (b), after the words' “to such other 

Court” : 

and to the Court to which it has been transferred for execution.** 


Order 21, Rule 53 (contd.) 

12. Adjustment of attached decree — 
Sub-rule (0).— ( 1 ) Clause (6) of the rule 

provides an exception to the general rule 
embodied in Section 64 of the Code, and 
is a special case of the application of the 
well-known principle of justice and equity 
intended for the protection of parties to a 
bona fide transaction. AIR 1927 Mad 
728 (7311: 50 Mad 677 (FB) ** AIR 1951 
Bom 251 (253): ILR (1954) Bom 695 (DB) 
** AIR 1931 Rang 185 (188): 9 Rang 140 
(DB). 

(2) Sub-rule (6) is not very happily 
worded and it has been held that the words 
“either through the Court or otherwise” 
refer to “payment or adjustment” and not 
to the “notice”. AIR 1919 Mad 840 (843) 
(DB). 

(3) The High Court of Allahabad has add¬ 
ed the words “or with the knowledge” 
after the word “notice”. So far as that 
Court is concerned, notice of the order 
through Court is not necessary. AIR 1933 
All 82 (84) (DB) ** AIR 1937 All 63 (64). 

(4) If a judgment-debtor should, in ignor¬ 
ance of the attachment, have made any 


payment or adjustment it should be regard¬ 
ed as a payment or adjustment properly 
made under the decree to the rightful per¬ 
son. AIR 1954 Bom 251 (253): ILR (1954) 
Bom 695 (DB) ** (1939)43 Cal WN 374 
(377) (DB) ** AIR 1938 Cal 401 (402) M 
AIR 1939 Nag 17 (18). 

(5) The judgment-debtor under the 
attached decree cannot plead, as against 
the attaching decree-holder, an uncertified 
payment or adjustment made before the 
dale of attachment. AIR 1933 Rang 239 
(240): 11 Rang 420 (DB). 

(6) The rule prohibits an adjustment be¬ 
tween the judgment-debtor under the de¬ 
cree attached and the decree-holder tbere- 
of and not an adjustment between the 
attaching decree-holder and the iudgment- 
debtor. AIR 1924 Pat 696 (698) (DB). 

[But see AIR 1937 Cal 468 (473) fDB)J 

(7) The provisions of Rule 57 of this 
Order do not apply to a default on tne 
part of the attaching decree-holder 111 
regard to the execution of the attached de¬ 
cree. AIR 1914 All 284 (285) (DB) ** 

1935 Lah 194 (195): 15 Lah 910 •• AU* 

1927 Mad 1025 (1028) (DB). 
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(2) In sub-rule (1) (b) (ii), substitute the words “the attached" for the words “its 
own"; and insert the following words between the words “executed or" and “his judg¬ 
ment-debtor." : 

“with the consent of die said decree-holder expressed in writing or with the 
permission of the attaching Court". 

(3) In sub-rule (6), substitute the words “with the knowledge,” for the words “after 
receipt of notice" [7-4-32]; see Act 31 of 1960, Ss. 29 and 32 [1-11-1966]. 


R. 54. Attachment of immoveable property.—(1) Where the property is 
immoveable, the attachment shall be made by an order prohibiting the judgment- 
debtor from transferring or charging the property in any way, and all persons 
from taking any benefit from such transfer or charge. 

(2) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the property and then upon a conspi¬ 
cuous part of the Court-house, and also, where the property is land paying revenue 
to the Government, in the office of the Collector of the District in which the 
land is situate. 


[1882 and 1877, S. 274; 1859, Ss. 235, 239. See Section 64 and O. 21, R. 67.] 


ORDER 21, RULE 54 — SYNOPSIS 

t. Attachment of Immovable property — 
General. 

2. Immovable property. 

8. Attachment of property belonging to 
a Hindu coparcener. 

4. Attachment, when complete. 

5. Service of prohibitory order. 

C. Proclamation of order of attach¬ 
ment. 

7. Beat of dram. 

8. Affixing copy on conspicuous part 

of the property. 

•. Affixing copy In Court-house. 

10. Affixing copy In Collector’s 
office. 

11. Effect of attachment and re-attach¬ 

ment. 

12. Absence of attachment and Irregular 

and invalid attachment. 

13. High Court amendments. 

1. Attachment of Immovable property — 
General.— ( 1 ) The word “attachment” in 

Section 64 of the Code means, with refer¬ 
ence to immovable property, an attach¬ 
ment effected in the manner provided for 
by this rule. AIR 1917 Cal 832 (832) (DB). 

(2) The requirements of Order 21. R. 54 
(1) and (2) are mandatory and every one 
of the prescribed things must be done be¬ 
fore an attachment could be said to have 
been made for Section 64. C. P. Code to 
come into operation. (1966) 1 Mad LJ 413 
(424): ILR (1966) 1 Mad 600 (DB). 

(3) Where there is only publication in 
local newspapers and the other formalilies 
such as proclamation by beat of drum 
etc., are not done. The omissions do not 
constitute merely a material irregularity 
within Order 21, Rule 90 but it is a clear 
violation of the mandatory provisions and 
the sale becomes without proclamation jlx d 


therefore void. AIR 1965 Andh Pra 215 
(217): (1964) 2 Andh LT 190. 


(4) An attachment is a necessary preli¬ 
minary to execution proceedings. AIR 
1942 Lah 153 (155): ILR (1942) Lah 559 
(FB) ** 5 All 86 (91) (FB) ** (1891) 15 
Bom 222 (228): 18 Ind App 22 (PC) ** 
(1880) 4 Bom 515 (520) (FB). 


(5) Order 21, Rule 54 (1) does not speak 
of mode or manner making the attach¬ 
ment. It relates to the form in which 
order of attachment in execution should 

BLJR a 445 (DB*) 1963 Pat 286 (287): 1963 


(6) The object to the rule is prescribing 
a particular way of notifying the attach¬ 
ment is to give noUce to the judgment- 
debtor not to alienate his property and to 
the public not to accept any alienation 

(1885 > 7 A11 7 02 (707) (DB) 

A ^ R r i 965 n ^ Pra 215 < 217 ): (1964) 2 
Andn LX 190. 


(7) The purpose of the Civil Court 

attachment is quite different from that of 
an attachment under Section 145 (4) 

Cr. P. C. Attachment of immovable pro- 
perty under Civil P. C. is to prohibit the 
judgment-debtor from transferring or 
charging the property in any manner. The 
Magistrate acting under Section 145, Cr P 
Code is concerned with actual possession 

Yilr to P revent breach of peace 

AIR 1969 Raj 82 (84): 1969 Cri LJ 441. 

(8) There is nothing to prevent the 
Magistrate from taking recourse to Sec- 
tJ°n 145, Cr P. C. in a suitable case where 
a civil suit is pending between the litigants 

of ,,le same subject-matter 
AIR 19b9 Raj 82 (85, 86): 1969 Cri LJ 44L 

_ r J 9) Ch ^.Vf e Rented by compromise de- 
e ® . * Charged property can be brought 
lo sale in execution of decree — Fresh 
attachment under Order 21 , Rule 54 is not 
mecessary. AIR 1963 Tripura 46 ( 47 , 48). 
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Allahabad 


HIGH COUBT AMENDMENTS 




(1) At the end of danse (2) substitute a comma for the full stop and thereafter add 
the following :—• 

"and, where the property, whether paying revenue to Government or otherwise 
is situate within Cantonment limits, in the office of the Local Cantonment 
Board and of the Military Estates Officer concerned." [27-9-1941.] , 

(2) Add the following as sub-rule (8). 

"(3) The order shall take effect as against purchasers for value in good faith from 
the date when a copy of the order is affixed on the property, and against all other Iran** 
ferees from the judgment-debtor from the date on which such order is made." 

Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta — See Assam High Court Order, 1948, CL 6 and Act 27 
of 1962, Ss. 13 and 15 [w. e. f. 1-12-1963]. 

Bombay: Dadra and Nagar Havelia 

For existing Rule 54 and its marginal note, substitute the following :s— 

"54. Attachment of immoveable property.—(1) Where the property is immoveable^ 
the attachment shall be made by an order prohibiting the judgment-debtor from trans¬ 
ferring or charging the property in any way and all persons from taking any benefit 
from such transfer or charge. Such order shall take effect, where there is no consideration 


Order 21, Rule 54 — Note 1 (contd.) 

(10) Attachment before judgment is not 
an attachment in execution of decree. AIR 
1968 Punj 461 (462): 70 Pun LR 467 (DB). 

(11) Where property attached before 

judgment is re-attached after the decree 
has been passed, the former attachment 
merges in the later re-attachment and a 
claimant whose application under Order 21, 
Rule 58 against the former attachment has 
been dismissed gets a fresh opportunity 
to file another application under Order 21, 
Rule 58. (1969) 1 Mad LJ 386: 81 MLW 

523 (524). 

2. Immovable property.— (1) The equity 

of redemption in a mortgage is immovable 
property. AIR 1921 Cal 801 (803) (DB) 

** (1897) 21 Bom 226 (228) (DB). 

(2) The life interest taken by a Parsee 
widow under her husband’s will in the in¬ 
come of his immovable property has been 
held to be immovable property. (1899) 23 
Bom 1 (11). 

(3) A mortgagee’s interest in a usufruc¬ 
tuary mortgage is immovable property. 
AIR 1949 Pat 170 (171, 172): 27 Pat 114 
(DB) ** AIR 1940 All 431 (432): ILR (1940) 
All 596 (DB). 

3. Attachment of property belonging to 

a Hindu coparcener.— (1) An attachment 

of the share of an undivided coparcener in 
u joint Hindu family should be made in 
respect of his undivided share in the whole 
family property, and not of his share in 
each item of it. AIR 1920 Mad 1035 (1036) 
(DB). 

(2) An attachment of the share of an 
undivided coparcener has the effect of pre¬ 
venting the accrual of title by survivorship 
to the other members, in the event of the 


member, whose share is attached, dying 
after attachment and before sale. AIR 1951 
Nag 270 (274): ILR (1950) Nag 491 (DB) 
•• AIR 1914 Mad 68 (68) (DB) •* AIR 
1926 All 157 (168): 48 All 4 (DB). 

[But see AIR 1914 Bom 260 (257): 20 
Bom 105 (DB)J 

(3) If an attachment made during the 
execution of a decree ceases to subsist 
the interest of a coparcener who dies passes 
by survivorship to ' the other copar¬ 
ceners and the property which thus passes 
can no longer be attached. AIR 1951 Nag 
270 (274): ILR (1960) Nag 491 (DB). 

4. Attachment, when complete^— (1) An 

attachment under this rule is not com¬ 
plete unl ess the order of attachment has 
been issued and in execution of that order* 
the other formalities prescribed by the 
Code have been complied with. AIR 1962 
Trav-Co 159(164) (FB) ** AIR 1949 Pat 
170 (172): 27 Pat 114 (DB) •• AIR 1940 
All 438 (442, 443): ILR (1940) AH 788 
(DB) ** AIR 1928 PC 139 (142): 61 Mm 
349: 66 Ind App 260. (AIR 1922 Mad 447: 
45 Mad 90, Reversed.) ** AIR 1907 All 130 
(138, 143): 1966 All LJ 990 (DB) ** AXR 
1963 Pat 286 (287): 1903 BLJR 446 (DB). 
(Mere order passed by the Court is not an 
attachment.) •• (1969) 1 Mys LJ 234: 17 
LR 482. _ - 

(2) The question whether a valid order 

for attachment was made is one of fact. 
AIR 1956 Trav-Co 120 (121): ILR (1955) 
Trav-Co 1279 (DB). _ 

(3) No notice is necessary before order¬ 

ing an attachment of property. AIR 19 30 
Nag 77 (78). _ Q 

(4) A mere order for attachment of a 
property does not raise any presumption 
that the property was actually attached. 
ILR (1955) 1 All 673 (676, 677) (DB). 
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for such transfer or charge, from the date of such order, and where there is considera¬ 
tion for such transfer or charge, from the date when such order came to the knowledge 
of the person to whom or in whose favour the property was transferred or charged. 

(2) Copies of the order shall also be forwarded to the Collector with a request that 
appropriate entries showing the attachment levied on the property may be caused to be 
made in the revenue records, city survey records or village panchayat records as may 
be required in the particulor case. 


(3) Ihe order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the property and then upon a conspicuous part 
of the Court-house, and also, where the property is land paying revenue to the Govern¬ 
ment, in the office of the Collector of the District in which the land is situate, and also, 
where the property is situate within cantonment limits, in the office of the Local Canton¬ 
ment Board and the Military Estates Officer concerned." [1-11-1966]. 

[a] See Act 35 of 1961, S. 11 and Reg. 0 pf 1963, S. 3 [1-7-65]. 


Calcutta: Andaman and Nicobar Islands 


(1) Add the following to sub-rule (2) s 

"and also, where the property is situated within Cantonment limits, in the 
office of the Local Cantonment Board and the Military Estates Officer con¬ 
cerned." [26-7-1941]. 

(2) Add the following as sub-rule (3): 

(3) Such order shall take effect, where there is no consideration for such 
transfer or charge, from the date of the order; and where there is considera¬ 
tion for such transfer or charge, from the date when such order came to 
the knowledge of the person to whom or in whose favour the property was 
tr an sferred or charged, or from the date when the order is proclaimed under 
sub-rule. (2) whichever is earlier." [3-2-1933]. 


Order 21, Rule 54 — Note 4 (contd.) 

15) Mere admission of the parties, with¬ 
out anything more is not enough to con¬ 
stitute attachment and, therefore, no pre¬ 
sumption that an attachment had in fact 
been made can be drawn on the basis of 
such admission. AIR 1954 Orissa 222 
(2231: ILR (1954) Cut 345 (DB). 

(6) An order for attachment of the pro¬ 
perty directed under Order 38, Rule 5 (3) 
would be under Order 38, Rule 7, accord¬ 
ing to provisions of Order 21, Rule 54 and 
consequently relevant Form No. 24 in Ap¬ 
pendix E would also be utilised for that 
purpose. AIR 1967 All 136 (139): 1966 All 
LJ 990 (DB). 

5. Service of prohibitory order.— ( 1 ) 

The mere writing of an order is not enough. 
It must be published as required by Cl. (2) 
so as to give the judgment-debtor an op¬ 
portunity of knowing that he is prohibit¬ 
ed. AIR 1919 Mad 594 (595): 42 Mad 565 
(DB) ** (1905) 27 All 258 (259). 

(2) The order of attachment need not be 
served on the judgment-debtor. AIR 1941 
All 41 (41, 42): ILR (1941) All 39 (DB). 

[But see (1965) 6 Guj LR 328 (329): ILR 
(1965) Guj 899.3 

6. Proclamation of order of attach¬ 
ment.— (i) A mere prohibitory order will 

not constitute a sufficient attachment un¬ 
less- the proclamation described in the 
second part of the rule is carried out. 
AIR 1955 Pat 231 (234): 33 Pat 256 (DB) 
•• AIR 1939 Bom 508 (511) ** AIR 1963 
Pat 286 (287, 288): 1963 BLJR 445 (DB). 


\^i Ane pumicauon oi me proclamation 
of attachment as required by the rule con¬ 
stitutes sufficient notice to the judgment- 
debtor. AIR 1943 Mad 322 (324) ** AIR 
1941 All 41 (41, 42): ILR (1941) All 39 
(DB) ** AIR 1939 Rang 434 (435): 1939 
Rang LR 594 (SB). 

(3) The proclamation is merely a minis¬ 
terial act, and the delay on the part of the 
officer in effecting it, does not vitiate the 
proceedings. AIR 1919 Mad 752 (753): 42 
Mad 1 (DB). 

7. Beat of drum. — ( 1 ) a proclamation 

of attachment should be made by beat of 
arum at some place on or adjacent to the 
property attached. The omission to have 
the drum beaten as required by the rule 
is a material irregularity. ILR (1951) 1 

?Rn J ^\ 19 ?r» ( n? 3) * (DB) ** (1886 > 1( > 504 

(DB) DB AIR 1932 ° Udh 76 (76) 

8. Affixing copy on conspicuous part of 
the property.— (1) A copy of the procla¬ 
mation order must be affixed on a conspi¬ 
cuous part of the property. AIR 1956 

mm 20 ., ( [VJ : ILR < 1955 ) Trav-Co 
1279 (DB) ** AIR 1935 Lah 57 (58) ** 

Ran * 403 (405) < DB b 

r ailure to affix a copy on a conspicu- 
ous part of the property is a mate- 

?* al A I i^ e * ulanty ‘ AIR 1923 L ah 671 (671) 

Vh 8 p JtJ 266 (268) (DB >- ^ 1 

nrHoLri h f rC u ther ? a f e sever al properties 

ordered to be attached, a copy of the 
order must be affixed on each of the pro! 
perties. AIR 1952 Trav-Co 159 (165) (FB) 



654 [O 21 R 54 N 9-11] 


[The Code of] Civil Procedure, 1908 


Delhi and Himachal Pradesh 

Same as that of Punjab. See Act 26 of 1966, Ss. 7 and 17 [31-10-1966 and 1-5-1967]. 
Gujarat 

(1) Add the following to sub-rule (1): 

Such order shall take effect, where there is no consideration for such transfer 
or charge, from the date of such order, and where there is consideration 
for such transfer or charge, from the date when such order came to the 
knowledge of the person to whom _or in whose favour the property was 
transferred or charged." 

(2) Substitute a comma for the full stop at the end of sub-rule (2) and add the 
following thereafter: 

“and also, where the property is situate within Cantonment limits, in the office 
of the Local Cantonment Board and the Military Estates Officer concerned." 
[17-8-1961]. a . 

Kerala: Laccadive, Mini coy and Amindivi Islands 

(i) for sub-rule (2), the following sub-rule shall be substituted, namely:— 
“(2) The order shall be proclaimed at some place on or adjacent to such property 
by beat of drum or other customary mode and a copy of the order shall 
be affixed on a conspicuous part of the property and thereupon, a conspicuous 
part of the Court-house and also in the village office or, in case there is no 
such office, in the Taluk office .of the place in which the land is situate and, 
where the property is situated within the limits of a Municipality or 
Panchayat, in the office of the Municipality or Panchayat within the limits of 
which the property is situate." 


Order 21, Rule 54 — Note 8 fcontd.) 

** AIR 1948 Mad 191 (193) ** AIR 1943 
Ma .d 712 ( 7 i3). ILR (1944) Mad 2 62 (DB). 

(4) Where the property is in several 
plots contiguous or otherwise the copy of 
the order need not be affixed on each sepa¬ 
rate plot. AIR 1956 Trav-Co 120 (121): 

ILR (1955) Trav-Co 1279 (DB) ** AIR 1949 
Cal 320 (320). 

9. Affixing copy In Court-house.— (1) 
A copy of the proclamation of sale must 
be affixed on a conspicuous part of the 
Court-house. AIR 1918 Nag 213 (214). 

(2) An omission to affix a copy of the 
attachment order in a conspicuous part of 
the Court-house is a material irregularity. 
AIR 1920 Lah 24 (25). 

[See however 1898 Pun Re No. 83, 
p. 291J 

(3) Where the process-server’s report 
omits to mention that a copy of the attach¬ 
ment order was affixed on the Court¬ 
house, the attachment must be held to be 
invalid. AIR 1939 Lah 284 (285). 

10. Affixing copy In Collector’s office.— 

(1) Where the property attached is land 
paying revenue to the Government, the 
rule requires that the order of attachment 
should be affixed in the Collector’s office. 
ILR (1955) 5 Raj 648 (649) ** AIR 1939 
Bom 608 (511) ** AIR 1931 Pat 58 (59): 
9 Pat 860 (DB). 

(2) Though there is a house on a site 
which is assessed to revenue, the property 
Is still land paying revenue to Govern¬ 
ment and omission to affix a copy of the 
order in the Collector’s office constitutes 
a material irregularity under rule 90. AIR 
1925 Lah 683 (584) (DB). 

[But see AIR 1944 Lah 455 (457): ILR 

11946) Lah 52 (DB)J 


(3) Collector’s office and District Judge’s 
Court situate in same compound — Copy 
of sale proclamation affixed in District 
Judge’s Court — Sale widely advertised — 
Omission to affix copy of sale proclamation 
in Collector’s office is not material irregu¬ 
larity. AIR 1045 PC 178 (181): 72 Ind App 
287: ILR (1945) Kar (PC) 330: BLR (1046) 
Mad 379. 

(4) Attachment proved — Fixing of copy 
of order in Collector’s Office may be pre¬ 
sumed under Section 114, Evidence Act. 

AIR 1934 PC 217 (218): 15 Lah 836: 61 
Ind App 371, 

11. Effect of attachment and re-attoch- 
ment.— (1) An attachment under this 
rule does not constitute dispossession of the 
party in actual possession. AIR 1939 Mad 
456 (458): ILR (1939) Mad 803 (SB) *• 
AIR 1926 Mad 42 (43) (DB) ** (1880) 4 
Bom 629 (535) (FB). 

[See however AIR 1936 Nag 120 (120, 
121): 31 Nag LR Sup 212J 

(2) An attachment under this rule does 

not confer any interest or title in the pro¬ 
perty in favour of the attaching party. 
AIR 1945 Nag 97 (100): ILR (1945) Nag 
121 (DB) AIR 1942 Oudh 465 (471, 

472) (FB) ** AIR 1938 Mad 360 (363): ILR 
(1938) Mad 744 (FB). 

(3) An attachment under this Rule does 
not prohibit anyone from either receiving 
or making the payment. AIR 1960 Pat 
196 (197, 198, 199): ILR 37 Pat 1465. 

(4) An attaching creditor obtains by the 
attachment a right to have the attached 
property kept in custodia legis for the 
satisfaction of his debt. AIR 1956 Trav-Co 
34 (35) (DB). 

(5) An agricultural lease granted by a 
landlord in the ordinary course of man age- 
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(ii) after sub-rule (2) the following sub-rule shall be inserted, namely :— 

“(3) The attachment shall be deemed to have taken as against transferees without 
consideration from the judgment-debtor from the date of the order of attach¬ 
ment and as against all other persons from the date on which they 
respectively had knowledge of the order of attacnment or the date on which 
the order was duly proclaimed under sub-rule (2) whichever is the earlier." 
[9-6-1959]; See Act 37 of 1956 S. 60 and Reg. 8 of 1965, S. 3 (2). 


Madhya Pradesh 

(1) In sub-rule (2) delete the full stop at the end and add the following words: 

"and also where the property is situate within Cantonment limits in the office 
of the Local Cantonment Board and the Military Estates Officer concerned." 

(2) Add the following as sub-rule (3): 

"(3) The order shall take effect as against purchasers for value in good faith from 
the date when a copy of the order is affixed on the property and against all 
other transferees from the judgment-debtor from the date on which such 
order is made”. [16-9-1960]. 

Madras and Pondicherry 

(a) Substitute the following for «ub-rule (2): 

"(2) The order shall be proclaimed at some place on or adjacent to such property 
by beat of drum or other customary mode. A copy of the order shall be 
affixed on a conspicuous part of the property and on a conspicuous part of the 
Court-house. Where the property is land paying revenue to the Government, 
a copy of the order shall be similarly affixed in the office of the Collector of 
the district where the land is situated. Where the property is situated 
within Cantonment limits the order shall be similarly affixed in the office of 


Order 21, Rule 54 — Note 11 (contd.) 16 Ind Cas 438 (438) (DB) (Mad) ** AIR 

ment would not be prohibited under this 1916 Cal 465 (467. 468) (DB). 

rule. AIR 1936 All 265 (266) (DB). [Bui see (1888» 10 All' 506 (511) (DB).] 


(6J An attachment operates only when it 
Is actually made and not from the date 
when the order for attachment is made, 
and it is only a transfer made subsequent 
to the actual attachment that is hit and not 
the one which has been made prior to the 
effecting of an attachment though an order 
of attachment was passed earlier. AIR 
1955 Pat 231 (234): 53 Pat 256 (DB). . 

(7) An attachment order takes effect 
(Rule 54 (3) (All)) against transferees who 
are not purchasers for value in good faith, 
at the time when it is made. AIR 1964 All 
369 (369, 370) (DB). 

(8) A re-attachment of property ex 

majori cautela after decree does not imply 
an abandonment of the attachment ob¬ 
tained before decree. AIR 1915 Mad 386 
(386) (DB) ** AIR 1916 Pat 353 (355) 

(DB). • 

12. Absence of attachment and Irregular 
and invalid attachment. — ( 1 ) Attachment 

is a step in execution designed for the 
protection of the judgment-creditor and not 
for the benefit of the judgment-deb¬ 
tor. AIR 1934 Bom 241 (243) (DB). 

(2) Where a sale takes place without the 
property sold having been attached, it is 
not a nullity^ and will not be set aside un¬ 
less substantial loss or injury is proved to 
have resulted therefrom. AIR 1947 Mad 
213 (215): ILR (1947) Mad 471 (DB) ** 
AIR 1918 Mad 1262 (1263) (DB) (1912) 


v/x audciiuiciii is omy 
an irregularity which does not affect the 
jurisdiction of the Court to sell. AIR 1954 
Mys 142 (143): ILR (1953) Mys 530 ** 

(1899) 21 All 311 (314) (DB) ** AIR 1930 
• Lah 685 (686). 

(4) Any delect or error in the mode of 
attachment is only an irregularity which 
does not render the sale ipso facto void 

rJn « 95 ««A Iy £ 142 (143): ILR (1953) Mys 
530 ** 1910 Pun Re No. 40 DB) ** AIR 

1930 Cal 353 (355) (DB) ** (1891) 18 Cal 

422 (426) (FB) ** AIR 1923 Nag 78 (79) ** 

^. IR i ‘ 9 «7 163 (170): ,9B7 Kcr LT 2 38 

Cut M2 (DB) 22 (24 ’ 25): ILR (1960 > 

(5) The execution of a warrant of 
attachment can be dcJegated to a subordi¬ 
nate officer. AIR 1940 Lah 30 (31) (DB). 

(6) If no attachment comes into effect 

according to procedure prescribed, any step 
taken towards achievement of that pro¬ 
perty is a mere nullity and has no effect 
on property. AIR 1967 All 136 (138 139 

140»: 1966 All LJ 990 (DB). ’ ’ 

at Munici Pal auction by partner 
on behalf of partnership — Part of sale 
pnee paid by partner and balance by part¬ 
nership firm — Money decree against nart 
ner in individual capacity — Attachment 

Ti , pr ?r rty in execution under Order 21 
n R r u e 54 “ if bidder was owner though the 
property belonged to Municipality. po inte 
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- the Local Cantonment Board and the Military Estates Officer concerned, and 
where the property is situated within the., limits of a Municipality, in the 
office of the Municipality within the limits of which the property is situated”, 

(b) Add the following as sub-rule (3): 

“(3) the order of attachment shall be deemed to have been made as against 
transferees without consideration from the judmnent-debtor from the date 
of the order of attachment, and as against all other persons from the date on 
which they respectively had knowledge of the order of attachment or. the 
date on which the order was duly proclaimed under sub-rule (2) whichever 
is the earlier”. [13-10-1936]; see'Act 26 of 1968, S. 3 and Sch., Pt H 
[w.e.f. 5-9-68]. 

Mysore " ' " 

In sub-rule (2) of JRule 54 convert the full stop Into a comma and add the words 
“and where the property is situated within the limits of a Municipality or other local 
authority also in the principal office of the said Municipality or the local authority; 
[30-3-1967]. • 

Orissa • 

Same as that of Patna, 

Patna * 1 ■ 


Same as (1) of Madhya Pradesh. 
Punjab, Haryana and Chandigarh. 


(1) At the end of sub-rule (2), substitute a semicolon for full stop and adds 

“Where the property is land situated in a Cantonment, copies of the order shall 
also be forwarded to the Cantonment Board and to the Military Estates 
Officer in whose area that Cantonment is situated.” [As amended on 30-7-1941], 

(2) Add the following as sub-rule (3): 

“(3) The order shall take effect, as against persons claiming under a gratuitous 
transfer from the judgment-debtor, from the date of the order of attachment, 
and as against others from the time they had knowledge of the passing of 
the order of attachment or from the date of the proclamation, whichever is 
earlier”. [7-4-1932]; see Act 31 of 1966, Ss. 29 and 32 [1-11-1966]. 


Order 21, Rule 54 — Note 12 (could.) 

to abuse of process of Court — Non-com¬ 
pliance with provisions of Rule 49 of O. 21 
made execution against suit property in¬ 
valid. (1964) 1 Andh WR 300. 

13. High Court amendments.— Allaha¬ 
bad.— (1) Sub-rule (3) is not only incon¬ 

sistent with sub-rule (2) but is also repugn¬ 
ant to Section 64 by providing that an 
attachment is effective before it has actual¬ 
ly been made. AIR 1946 All 438 (443) a 

ILR (1946) All 788 (DB). 

(2) Person taking transfer long before 
order of attachment had been, proclaimed 
would not be bound by prohibition con¬ 
tained in the order, although order may 
have been passed on same date. Transferee 
is entitled to priority on equitable 
grounds as well. AIR 1939 All 164 (155, 
156) (DB). 


Andhra pradcsh.— (3) Before a party 

can request the Court to consider the effect 
of non-fulfilment of the terms of Order 21, 
Rule 54 he must show that there was no 
affixture of the proclamation in the Muni¬ 
cipal office. AIR 1965 Andh Pra 334 (336): 
(1965) 1 Andh WR 194 (DB)„ 

Bombay.— (4) The object of adding the 

new sub-rule is to protect the transferee 


without notice during the interval between 
the date of making tbe order and the date 
of its proclamation and not thereafter. 
The order of attachment shall, therefore* 
take effect where there is consideration for 
the transfer from the date when such order 
comes to the knowledge of the person to 
whom the property is transferred or from 
the date when the order is proclaimed 
under sub-rule (2) whichever is earlier. 
AIR 1944 Bom 265 (266, 267) (DB). 


Calcutta.— (5) The new sub-rule 

(Order 21, Rule 54 (3) (Cal).) is concerned 
with the rights of transferee from the judg¬ 
ment-debtor whose property had been 
attached. It is in a sense an explanation 
of the provisions of Section 64. The 
of that sub-rule is that, where the ■^“la¬ 
ment-debtor has transferred the property, 
the order for attachment shall be deemed 
to be attachment in relation to the trans¬ 
feree from the judgment-debtor who baa 

not paid consideration. ILR (1949) 1 ^ 
267 (269) (DB). 


Madhya pradesh.— (6) The word *'P 1 ^" 

baser’* in sub-rule (3) to R. 54 of O. ML 

. used in its technical Engbsh legal sense 

ud includes a mortgagee. (1936) 19 
, Jour 94 (97) (FB). 
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R. 55. Removal of attachment after satisfaction of decree.—-When 

(a) the amount decreed with costs and all charges and expenses resulting 

from the attachment of any property are paid into Court, or 

(b) satisfaction of the decree is otherwise made through the Court or certi¬ 

fied to the Court, or 

(c) the decree is set aside or reversed, ^ 

the attachment shall be deemed to be withdrawn, and, in the case of immoveable 
property, the withdrawal shall, if the judgment-debtor so desires, be proclaimed at 
his expense, and a copy of the proclamation shall be affixed in the manner pres¬ 
cribed by the last preceding rule. 

[1882 and 18ZZ, S. 275; 1859, S. 245. See Rule 57 and Order 38, Rule 9.] 

HIGH COURT AMENDMENT 

Allahabad 

Substitute the following for Rule 55. 

“55. (1) Notice shall be sent to the sale officer executing a decree of all applications 
for rateable distribution of assets made under Section 73 (1) in respect of the property of 
the same judgment-debtor by persons other than the holder of the decree for the execu¬ 
tion of which the original order was passed. 


ORDER 21, RULE 55 — SYNOPSIS 

1. Scope. 

2. “Attachment shall be deemed to be 

withdrawn.” 

3. Revival of attachment. 

1. Scope.— (1) On any of the three 

things mentioned in Clauses (a), (b) and 

(c) happening the attachment is automati¬ 
cally deemed to be withdrawn. No ex¬ 
press order is necessary. AIR 1944 Bom 
50 (54) (DB) *♦ (1909) 4 Ind Cas 97 (97) 
(DB) (Mad). 

(2) The rule applies only where the de¬ 
cree is fully and entirely satisfied. (1912) 
15 Ind Cas 677 (678) (All). 

(3) An attachment cannot be partially 
raised by consent of parties without an ex¬ 
press order of the Court. AIR 1927 Mad 
648 (649). 

(4) The words “amount decreed’* mean, 
in the case of an instalment decree, the in¬ 
stalment which has become due and in res¬ 
pect of which the attachment has been 
made. AIR 1928 Nag 65 (66). 

(5) The general provisions of this rule 
will not apply when the case is covered 
by the special provisions of Section 224 (2) 
and (3), Orissa Tenancy Act. AIR 1949 Pat 
78 (78) (DB). 

(6) The rule is not exhaustive of the 
modes in which attachment ceases. (1950) 
65 Mys HCR 42 (47) ** AIR 1937 Cal 390 
(392) (DB) ** AIR 1937 Pesh 90 (91) (DB). 

(7) In the case of attachment of a sum 
of money, the attachment does not cease 
with the payment of the money into Court. 
The attachemnt continues till the sum is 
disposed of by the Court by paying it to 
the decree-holder or otherwise. AIR 1940 
Oudh 360 (361): 16 Luck 76 (DB). 

(8) Attachment of a property sold in exe¬ 
cution of a decree does not cease until the 
sale becomes absolute by confirmation. 
AIR 1958 Mys 140 (143): ILR (1957) Mys 

[VoL 3.] 3 A. M. 42 


351 ** (1955) 33 Mys LJ 100: ILR (1954) 
Mys 187. 

(9) Proceedings under Section 145, Cri¬ 
minal P. C. and attachment of land — Pro¬ 
ceedings dropped — Attachment will not 
automatically cease. (1965) 31 Cut LT 132 
(137, 138): ILR (1964) Cut 878. 

(10) Attachment made final under 
Order 38, Rule 6 —- Part of the property 
directed to be sold —■ Attachment of pro¬ 
perty not directed to be sold cannot be 
lifted. AIR 1969 Andh Pra 184 (187). 

2. “Attachment shall be deemed to be 
Withdrawn.” (1) Where a decree in exe¬ 
cution by attachment of immovable pro¬ 
perty of the judgment-debtor, is satisfied, 
the attachment is deemed to have been 
withdrawn. AIR 1967 Andh Pra 148 (150) 
(rB). 

(2) Where by reason of payment an 
attachment ceases, another decree-holder 
who has applied for execution against the 
S ^ ne i_ Judgment-debtor, but who has not 
attached the properties, cannot have the 
property sold under the attachment that 
has ceased. (1911) 56 Bom 156 (163) (DB). 

t 5 e d % c J etal amount is paid 
mto Court under Clause (a) of this rule 

to lhe c,aims of other decree- 
inJ d Hp?r f0r | r ^ eab,e distribution, the attach- 

5 ho -? e J f?e . ls onIv a Portion of the 
money deposited, the attachment will not 

mW 1939 Pat 392 (3B6 > : »« 

(4) Judgment-debtor depositing amount 
shown in writ of attachment Jf CostTtf 
-creditor not ascertained and have 
not been deposited — Judgment-credit!^ 
solely responsible for delay in ascertaining 
his costs - Order continuing attacl^m 

m 5 pr «3 SiSfiDfr 

67 < '(Cochjja) Under 4^. rd \ r 21 ’ 55 and 

ment 1 pi Atta chment before judg¬ 
ment — Execution petition dismissed -L 
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(2) Where— 

(a) the amount decreed [which shall include the amount of any decree passed 

against the same judgment-debtor, notice of which has been sent to the 
sale officer under sub-section (1)] with costs and all charges and expenses 
resulting from the attachment of any property are paid into Court, or 

(b) satisfaction of the decree [including any decree passed against die same judg¬ 

ment-debtor, notice of which has been sent to the sale officer under sub¬ 
section (1)], is otherwise made through the Court or certified to the Court, 
or 

(c) the decree [including any .decree passed against the same judgment-debtor, 
notice of which has been sent to the sale officer under tub-section (1)] Is 
set aside or reversed, 

the attachment shall be deemed to be withdrawn, and in the case of immovable property, 
the withdrawal shall, if the judgment-debtor so desires, be proclaimed at his expense 
and copy of the proclamation shall be affixed, in the manner prescribed by the last 
preceding rule". 


R. 56. Order for payment of coin or currency notes to party entitled under 
decree.—Where the property attached is current coin or currency notes, the 
Court may, at any time during the continuance of the attachment, direct that such 
coin or notes, or a part thereof sufficient to satisfy the decree, be paid over to the 
party entitled under the decree to receive the same. 

[1882 and 1877, S. 277; 1859, S. 242 . See S. 51 (e) and Rr. 64, 79 and 81; 
Cf. O. 39, R. 10.] 

R. 57. Determination of attachment.—Where any property has been attach¬ 
ed in execution of a decree but by reason of the decree-holder’s default the Court 
is unable to proceed further with the application for execution, it shall either dis¬ 
miss the application or for any sufficient reason adjourn the proceedings to a 
future date. Upon the dismissal of such application the attachment shall cease. 


[See Rr. 55, 60 and 63. Cf. O. 38, Rr. 8, 9 and 11.] 


Order 21, Rule 55 — Note 2 (contd) 

Decree-holder not taking any steps within 
three months after dismissal of execution 
petition — Attachment does not come to 
an end — Order 21, Rule 55 does not 
apply to attachment before judgment. 
(1964) 1 Ker LR 64 (66, 67). 

(6) It is open to the parties by an agree¬ 
ment or compromise to take their case out 
of the deeming provisions contained in 
Order 21, Rule 55 but it would be a ques¬ 
tion of fact in each case to be determined 
on its own circumstances, whether or not 
it was intended that the attachment should 
be deemed to be withdrawn. AIR 1960 
Punj 4 (5). 


R. 66 of Order 21 does not apply to case 
— Satisfaction of decree cannot be en¬ 
tered unless the bonds are sold. 1962 All 
WR (HC) 18 (20, 21). 

ORDER 21, RUL.E 57 — SYNOPSIS 

1. Scope and object. 

2. “By reason of the decree-holder’s de¬ 

fault.” 

3. Eff ect of dismissal. 

4. Execution removed from file for 

statistical purposes. 

5. Responsibility of sapordar. 

6. Revival of attachment. 

7. Attachment before Judgment. 


3. Revival of attachment. — (1) There 
will be no revival of attachment when the 
suit is subsequently decreed by the same 

Court or a superior Court. AIR ' 9 5 2 rF T ?%Q 
Co 414 (418) (FB) ** AIR 1937 Lah 169 

(17 [But 7 see AIR 1918 Oudh 275 (278) J 

Order 21, Rule 56 — Note 1 

(1) Attachment of zamindari compensa¬ 
tion bonds — The bonds are not current 
coins or currency and satisfaction of decree 
cannot be entered by endorsing the bonds 
iq favour of decree holder — Analogy of 


8. Default In executing attached decree. 

See R. 53. 

1. Scope and object.—(1) The rule pre¬ 
scribes the procedure to be followed, where 
after attachment in execution, the appnc*- 
lion for execution cannot further be pr ¬ 
eceded with by reason of the decree- 
holder’s default. AIR 1942 Bom 227 (231) 
(DB) ** AIR 1929 Cal 465 (466): 66 Cal 

416 (DB). 

(2) The object of the rule is to P«* “J 
end to the practice of disposing of exec 
lion applications by such orders as “v 
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HIGH COURT AMENDMENTS 

Allahabad 

Substitute the following for Rule 57, namely— 

“Where any property has been attached in execution of a decree and the 
Court for any reason passes an order dismissing the execution application the 
attachment shall, in the absence of any order passed by the Court, be deemed to 
subsist for a period of fifteen days after the dismissal of the application for execu¬ 
tion and no fresh attachment of the same property shall be necessary if a fresh 
application for execution is made within such period of fifteen days. If no such 
application is made, the attachment shall cease : 

Provided that in the case of movable property the attachment shall not be 
continued after an order dismissing the execution application has been passed 
unless the decree-holder has given his consent in writing and there is in deposit 
with the Court on his behalf a s um of money sufficient to meet the expenses ot 
the attachment during the extended period” [1-6-1957]. 

Andhra Pradesh 

Same as that of Madras. 

Assam and Nagaland 

Same as that of Calcutta; see Assam High Court Order, 1948, cl. 6 and Act 27 

of 1962, Ss. 13 and 15 [w.e.f. 1-12-1963]. 

Bombayx Dadra and Nagar Havelia 

Substitute the following for Rule 57: 

“57. Where any property has been attached in execution of a decree and 
the Court for any reason passes an order dismissing the execution application, the 
Court shall direct whether the attachment shall continue or cease. If the Court 
omits to make an order, the attachment shall continue till the expiry of the period 
prescribed for filing an appeal, or where an appeal has been filed, until the appeal 
is finally disposed of." [1-11-1966.] 

[a] See Act 35 of 1961, S. 11 and Reg. 6 of 1963, S. 3 [1-7-1965]. 


Order 21, Role 57 — Note 1 (contd.) 

plication struck off” or “lodged”, and to 
remove the doubt that existed under the old 
Code as to the effect of an order of dis¬ 
missal upon attachment, by providing in 
explicit terms that the attachment should 
cease upon the dismissal, irrespective of 
any question of intention. - AIR 1919 Lah 
337 (339): 1919 Pun Re No. 154 •• AIR 
1915 Mad 885 (880) (DB) •• (1911) 38 Cal 
482 (485) (DB) •* AIR 1922 Lah 108 (109 )j 
3 Lah 7 (DB). 

(3) Under the rule, the Court should not 
“strike off” execution applications for de¬ 
fault of the decree-holder. AIR 1930 Bom 
10 (20) (DB). 

(4) If the Court passes an order “strik¬ 
ing off” execution, it will be deemed to be 
one of dismissal. AIR 1919 All 194 (190): 
41 All 157 (DB) •• AIR 1924 Lah 045 (045, 
640) (DB) •• AIR 1929 Nag 82 (82). 

(5) The rule is of a penal nature and 
should, therefore, be construed strictly. 
Madh BLJ 1955 HCR 1894 (1898). 

(0) The provisions of this rule have been 
held to have been no retrospective effect 
and do not apply to orders passed before 
the coming into force of the present Code. 
AIR 1915 Mad 1121 (1122) (DB) •• AIR 
1910 Mad 1104 (1105) (DB). 

2. “By reason of the decree-holder’s 
default.” — ( 1 ) Under this rule, the dis¬ 

missal must be due to the Court being un¬ 
able to proceed with the execution on ac¬ 


count of the decree-holder's default. AIR 
1957 Trav-Co 92 (94 1 (DB) ** (1950) 55. 
Mys HCR 240 (248) (DB). 

(2) The default referred to by the rule is 
not confined merely to a default in ap¬ 
pearance or in the payment of process fees, 
or in production of documents. It means 
failure to^ do what one is legally bound to 
^°’ *° Ko on with the application 

and have the property sold. AIR 1957 
Andh Pra 991 (991. 992). 

[See also AIR 1942 Bom 227 (231) (DB).] 

W An omission to serve notice on the 
Judgment-debtor as required by Rule 66 of 
this Order amounts to default. AIR 1941 
Bom 395 (396): ILR (1941) Bom 652 ** 
(1911) 38 Cal 482 (485) (DB). 

ii^L failure to furnish any information 
called for by the Court, amounts to a de- 

HJSJ ?! j “„ lhe meani «« of this rule. AIR 
10 2Q Mad 980 (983): 50 Mad 67 (DB) 

(5) If the decree-holder withdraws his 
application, or does not press his applica¬ 
tion or requests the Court to strike it off. 
or consents to an application for adfourn- 

of . th f sa, e made by the iudgment- 
dcbtor, he thereby precludes himself from 

£«^ Ce fi? in 5- W, ! h lhe cxec ution application 
So? C ? urt . ® an dismiss the same for 

default under this rule. AIR 1925 Mnr? 

1113 (1X14) (DB). (Withdraw^ - Note 
— This case is overruled on a different 
point in AIR 1942 Mad 41: ILR (1942) 
Mad 336 (FB).) « AIR 1957 Andh P« Ml 
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Order 21, Rule 57 — Note 2 (could.) 

(992). (Application not pressed.) ** AIR 
1952 Madh B 139 (140). (Request to strike 
off.) ** AIR 1921 Lab 645 (646) (DB) 

(Do.) ** AIR 1929 Nag 82 (82). (Do.) ** 

AIR 1923 Pal 446 (447) (DB). (Consent 

to adjournment.) 

(6) When the decree-holder accedes to 
the judgment-debtor’s request for time or 
for instalments there is no default on his 
part. AIR 1944 Nag 324 (324, 325): ILR 
(1944) Nag 739. 

(7) An omission to do anything which 
the decree-holder is not under an obliga¬ 
tion to do, such as not being present at 
the time of the sale, or his failure to bid 
at such sale, does not constitute a default. 
AIR 1949 Mad 594 (595). 

[See AIR 1938 Lab 728 (728, 729) (DB).] 

(8) A dismissal of the application for 
want of bidders at the sale will not have 
the effect of putting an end to the attach¬ 
ment under this rule. AIR 1923 Mad 703 
(703) (DB). 

[But see AIR 1933 Rang 169 (171).] 

(9) It is on the day of dismissal tJhat 
the Court must have found it not possible 
to proceed with the case before it could be 
said that the dismissal was for default and 
that if the default was on a previous day, 
it is not default contemplated by the rule. 
(1950) 65 Mys HCR 240 (248) (DB). 

(10) The default contemplated by this 
rule refers to a stage after the attachment 
and not before the attachment. In a case 
where, though there was an attachment, 
the parties as well as the Court were pro¬ 
ceeding in ignorance of the attachment, as 
though there was none, the dismissal or 
the application at a stage when the Court 
thought that the attachment was yet to 
be effected, does not come within be 
scope of this rule. AIR 1923 Mad 703 (705) 
(DB) ** AIR 1938 Lah 7.28 (728, 729) 
(DB). (AIR 1938 Lah 123 Reversed.) 

(11) Where an attachment has taken 
place before judgment or on a prior exe¬ 
cution application and the Court re Jf.^ ® 
subsequent execution application in 
under Order 21, Rule 17 for non-com. 
pliance with the formal requirements of 
the law, the attachment will not come 

an end as the dismissal contemplated by 
the rule is one after an execution applica¬ 
tion has been taken cognizance of and 
execution has been ordered. AIR 1940 Mad 

615 (617) (DB). 

(12) The mere fact that the decree- 
holder has been restrained by an 

tion from executing a decree does not mem 
that the Court is bound to dismiss 
an application for execution under this 
rule where, in spite of the mjunction, the 
decree- holder goes on with the application. 
AIR 1943 Bom 273 (277). 

M31 Where, after securing attachment of 
the oronerty, a petition for execution is 
filed but the decree-holder dies during the 
pendency of the execution proceeding and 


the petition is dismissed on the ground 
that the decree-holder is dead, it is doubt¬ 
ful whether the execution can be said to 
have been dismissed for ‘default* on the 
part of the decree-holder to proceed with 
the execution proceedings and that the 
attachment is determined. (1963) 2 Mys 
LJ 352 (DB). 

(14) Order consigning case to record 

passed under erroneous impression that no 
further steps are necessary .— Order sub¬ 
sequently set aside by High Court — 
Neither of the orders put an end to attach¬ 
ment under Order 21, Rule 57 as they 
had not been based on any default of the 
decree-holder. AIR 1965 Raj 165 (159) i 

1964 Raj LW 69. 

(15) When the lower Court directed that 
the attachment would continue for a 
period of three months It means that it 
was satisfied that it was dismissed not for 
the default of the decree-holder, and that 
is the reason why it allowed the attach¬ 
ment to continue for three more months. 
(1969) 1 Mad LJ 277. 

3. Effect of dismissal- — (1) Where an 

execution application is dismissed for de¬ 
fault of the decree-holder under this rule 
the attachment previously effected ceases 
forthwith. AIR 1952 Madh B 139 (140) ** 
Madh BLJ 1954 HCR 100 (100) ** AIR 

1943 Bom 255 (256) ** (1913) 20 Ind Cas 
149 (150) (DB) (Cal) ** AIR 1923 Pat 446 
(447) (DB) ** (1968) 70 Punj LR 419 (421): 
1968 Cur LJ 228. 

[See AIR 1934 Lah 697 (698).] 

(2) Even where the dismissal for default 
Is due to a misapprehension by the Court, 
the attachment will cease. AIR 1941 Bom 
395 (397): ILR (1941) Bom 652. 

(3) For the attachment to cease the dis¬ 
missal must be of the application for exe¬ 
cution. The dismissal of an interlocutory 
application in a pending execution applica¬ 
tion will not entail the termination of 
attachment under this rule. AIR 1940 Mad 

172 (173). n 

[See also AIR 1949. Mad 694 (695).] 

(4) The dismissal of the application for 
execution must be forthwith^ or^ on any 
subsequent date to which it is posted. 
Where there is no immediate disposal m 
the case nor is the application posted to 
some later date for disposal, the order 
striking off the application six days alter 
the default Is not a judicial disposal ana 
the attachment does not cease from tne 
date of that order. AIR 1956 Trav-Co 119 
(119) (DB). 

(6) It is the dismissal of the execution 
application in which for the first time tne 
attachment was effected that would re ® 

In the attachment being raised. The dis¬ 
missal of a subsequent application can no 
lead to the cessation of the attachment. 
AIR 1957 Andh Pra 991 (992). 

(6) The obtaining of a fresh attachmen 
by the decree-holder during the conUnu 
ance of a prior attachment does not te 


Older 21, Bole 57 — Note 8 (contd.) 
min ate the prior attachment. Ain 1040 
Mad 172 (173). 

(7) No question of any intention arises, 
under the present Code; a mistaken impres¬ 
sion on the part of the decree-holder that 
attachment continued notwithstanding the 
dismissal of the application or the fact that 
he prays for sale only of the attached 
property in a subsequent petition will not 
have the effect of nullifying the imperative 
provisions of this rule. AIR 1915 Mad 337 
(337) (DB). 

(8) After the ceasing of the attachment 
upon dismissal of execution application oq 
account of the default of the decree- 
holder, decree holder can only apply for 
a fresh attachment and then bring the 
property to sale, if he wants to proceed 
against that property. (1913) 20 Ind Cas 
149 (150) (DB) (Cal). 

[See (’14) AIR 1914 Mad 312 (312) 

(DB).l 

(9) Where the Court passes an order 
4< petition dismissed; attachment to con¬ 
tinue,” the direction regarding the continu¬ 
ance of the attachment is of no legal 
effect or consequence and the attachment 
ceases forthwith. AIR 1941 Bom 395 (396)3 
ILR (1941) Bom 652 *• 1956 Andh LT 925 
(931) ** (1911) 38 Cal 482 (485) (DB) ** 
AIR 1919 All 194 (195, 196): 41 All 157 
(DB) ** AIR 1950 Mad 2 (5): ILR (1950) 
Mad 39 (DB). 

[See however AIR 1935 Mad 17 (20).] 

[But see AIR 1925 All 456 (456). (Order 
should be treated as order adjourning sine 
die.)] 

(10) Under the rule as amended In 
Nagpur in 1930, the Court has power, 
while dismissing an application for exe¬ 
cution to continue the attachment. AIR 
1936 Nag 277 (278): ILR (1938) Nag 346. 

[See also ILR (1955) Nag 698 (701) 

(DB).] 

(11) See also the amendments made by 
the other High Courts and the follownig 
cases. Am 1951 SC 447 (451): 1951 SCR 
672. (Under Rule 57 as amended in 
Calcutta the executing Court can dismiss 
the application but it can specifically keep 
alive the attachment by an express order.) 
•* (1950) 55 Mys HCR 240 (246) (DB). 
(Mysore amendment — Court must apply 
its mind at the time of dismissing applica¬ 
tion to the question, whether attachment 
should not subsist.) 

(12) The rule applies, in terms, only to 
cases of dismissal by reason of the decree- 
holder’s default. AIR 1956 Trav-Co 122 
(123): ILR (1955) Trav-Co 1232 (DB) ** 
AIR 1953 Nag 200 (203): ILR (1952) Nag 
684 (DB) ** AIR 1944 Mad 126 (127). 

(13) Where the dismissal is not due to 

the default of the decree-holder, the ques¬ 
tion whether the attachment ceases by 
reason of the dismissal, depends upon the 
circumstances of each case. AIR 1940 Mad 
733 (737) ** AIR 1917 Mad 705 (705) 

(DB) ** AIR 1933 Pat 609 (610) (DB). 


[See ala or AIR 1942 Bom 227 (2319 
(DB) J 

(14) Where the dismissal Is due to a 
mistake of the Court or in consequence 
of aq order of stay, or of injunction pass¬ 
ed by a competent Court, the attac hm ent 
is not put an end to by reason of the order 
of dismissal. AIR 1940 Mad 129 (130). 
(Mistake of Court.) ** (1912) 34 All 490 
(490) (DB). (Do.) AIR 1926 Mad 453 
(454) (DB). (Injunction order.) 

[See however AIR 1941 Bom 395 (397)i 
ILR (1941) Bom 652. (Dismissal due to 
misapprehension.) ] 

(15) The Court has power to direct by 
an explicit order, that the attachment 
should cease even where there is no default 
on the part of the decree-holder. AIR 
1921 Oudh 176 (184) (DB). 

(16) Even in cases where the dismissal 
of an application - for execution is not for 
default the attachment will normally come 
to an end on the dismissal unless the 
Court otherwise directs or the attachment 
order otherwise provides. AIR 1943 Bom 
255 (256). 

(17) Where an execution application Is 
finally dismissed the attachment made 
under it will cease although the dismissal 
of the application may not be for default 
of the decree-holder. AIR 1940 Mad 763 
(765). 

(18) ^ A dismissal of an application for 

execution behind the back of the decree- 

holder on a date which was not fixed for 

Its disposal and without an opportunity 

to the decree-holder to represent the facts 

cannot be a dismissal for default and such 

an order must be treated as a nullity. 

n 1 ? 332 (Order under 

Rule 67 (Madras).) 


T, , irvui uik iur 

statistical purposes.— (1) Even in cases 
to which the rule does not apply, there is 
no provision of law authorizing the Court 

. ., lod . ge 2? application or record it or 
strike it off from the file for what is com- 

Pu^fuS S \uT) 1C £ Ain94o\ah AI 78 

303^5)^8^ 616 *’ AIR 1930 

(2) The proper course in cases where 
execution has to be removed from file for 
statistical purposes, is to adjourn the appli- 
cation apd not to strike it off the file. 
Where the Court does, however, pass such 
an order as “struck off” or “recorded” or 
closed or consigned to the record 
room , etc., it would only amount to an 
adjournment sine die and the application 

Ytr b ^ d « ee ? ed nevertheless to be pending. 
AIR 1956 Trav-Co 122 (123)* ILR 

Trav-Co 1232 (DB) ** AIR 1957 Trav Co 

mm 94 ** ** A * R 1955 Mad 461 (465) 

(DB) * AIR 1968 Delhi 101 (10°) • 09 Pun 

LR JD) 328 « 1966 All LJ 376 (380. 3^ 
(1945? Na«° 671 ] * 257 (261): ILR 


* rvu 
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Order 21, Rule 57 — Note 4 (eontd.) 

[See however AIR 1936 Nag 277 (278): 
ILR (1938) Nag 346 ** AIR 1938 Lab 590 
(592).] 

(3) The removal for statistical purposes 
is not a judicial determination and no fresh 
application is necessary to continue the 
same. AIR 1920 Mad 358 (358) (DB) *• 
AIR 1916 Mad 937 (938) (DB). 

[See also AIR 1915 All 410 (411): 37 
All 518 (DB).] 

(4) Whether the order Is one having 
only the effect of adjourning the execution 
proceedings sine die or whether it is one 
judicially disposing of the application for 
execution has to be ascertained from the 
facts and circumstances of each case. 
AIR 1956 Trav-Co 122 (123): ILR (1955) 
Trav-Co 1232 (DB) ** AIR 1957 Trav-Co 

92 (94) (DB). _ . 

(5) Execution struck off and consigned 
to record room by Nazim, for want of 
satisfaction — Powers of Nazim held ter¬ 
minated — Subsequent alienation held not 
hit by para. 11 of third schedule. 1953 Raj 
LW 601: ILR (1953) 3 Raj 551. 

5. Responsibility of sapurdar.— (1) A 

sapurdar is responsible to the Court for 
the production of the property entrusted 
with him. He cannot escape liability by 
pleading that owing to the decree-holder’s 
default the execution application was dis¬ 
missed with the result that the attachment 
terminated under this rule and that there¬ 
fore he handed over the property to the 
judgment-debtor. AIR 1940 Pesh 29 (30) 

** air 1919 Lah 108 (108): 1919 Pun Re 
No. 60. 

6. Revival of attachment-— (1) 9 n 
dismissal of an execution application for 
default, the attachment ceases. A revival ot 
tlie execution proceedings, for instance, by 
an application for review, does not operate 
to revive the attachment, so as to preiuaice 
the rights of a third party in the P r «P er *J 
acquired in the meantime. (1911) 12 Jnd 

Cas 65 (67) (DB) (Cal) ~ A *V £ 

1113 (1114) (DB). (Note — This case >s 
oevri tiled on a different point m Ain 
M id 41- ILR (1942) Mad 336 (FB).) 

[See AIR 1951 Nag 270 (275): ILR (1950) 

N Tsee'hlweve 1 r AIR 1950 Mad 740 (742): 
ILR (1951) Mad 219 (DB).] 

(2) If the judgment -debtor transfers the 
ni oner tv after an order of dismissal under 
this 1 rule the transferee gets the property 
'free from attachment. AIR 1952 Madh B 

139 (140). 

( 3 ) Where there is no question of pre¬ 

judice to third parties the attachment can 
L revived AIR 1955 Nag 41 (44): ILR 

(1955 * Nag 598 (DB) ** AIR 1936 Pat 126 

‘ise'e also AIR 1944 Mad 126 (127).) 

(4) Attachment ceases only upon the 
decree being fully satisfied - I r“perty sold 
in execution of decree — Sale set aside 
subsequently on condition that, judgment- 
debtor should deposit decretal amount m 


Court in instalments — Failure of judg¬ 
ment-debtor to pay instalments — No fresh 
attachment is necessary before the property 
could be brought to sale again. AIR 1964 
All 548 ( 552): 1963 All LJ 969 (DB). 

7. Attachment before Judgment.— (1) 
The present rule applies only to cases 
where the property is “attached in execu¬ 
tion of a decree” as the rule itself express* 
ly states, and that consequently, the dis¬ 
missal of an execution application for 
default does not put an end to the attach¬ 
ment before judgment. AIR 1953 All 173 
(174): ILR (1953) 1 All 654 (FB) ** AIR 

1949 Cal 320 (321) *• Madh BLJ 1955 HCR 

1894 (1898) ** AIR 1963 Ker 16 (17): 1962 
Ker LT 264 (FB). (AIR 1962 Ker 60, 
Reversed; AIR 1924 Mad 494 and AIR 1952 
Trav-Co 414 (FB), Dissented from.) ** ILR 
(1965) 2 Mad 662 (665) •* AIR 1963 Madh 
Pra 261 (263) (DB): 1963 MPLJ 201 (DB) 
** AIR 1962 Bom 236 (240): 64 Bom LR 
280 (DB). (Majority in AIR 1924 Mad 494 
(FB) and AIR 1952 Trav-Co 414 (FB) and 
AIR 1960 Andh Pra 634 and AIR 1929 Bom 
455 and ILR 12 Bom 400 and ILR 33 Cal 
639 and ILR 29 Cal 773, Diss. from 
Observations to the contrary in AIR 1961 
Bom 650. Held, obiter: minority view in 
AIR 1934 Mad 494 (FB), Approved and 

Foil.) ** AIR 1961 Assam 96 (96, 97). 

[But see 1961 Ker LT 773 (774): (1961) 
2 Ker LR 404 ** AIR 1960 Andh Pra 634 
(635, 636): 1960 Andh LT 666 (DB) ♦* AIR 

1950 Mad 2 (5): ILR (1950) Mad 39 (DB) 

** AIR 1924 Mad 494 (500): 47 Mad 483 

(FB) ** AIR 1952 Trav-Co 414 (421) (FB) 
** AIR 1921 Nag 57 (59): 17 Nag LR 121 
** AIR 1922 Nag 81 (81) ** AIR 194! Sind 
13 (15): ILR (1940) Kar 454 (DB).] 

(2) The dismissal of an execution appli¬ 
cation in relation to moveable property has 
not the effect of putting an end to an 
attachment of immovable properties. AIR 
1940 Bom 250 (251). (AIR 1924 Mad 494 
(FB), Followed.) ** AIR 1931 Bom 550 
(551): 55 Bom 693 (DB). (Affirming AIR 
1929 Bom 321: 53 Bom 543.) 

(3) Where two properties have been 
attached before judgment the dismissal of 
an application for execution (after decree) 
with reference to one of them will not 
cause the termination of the attachment of 
the other. AIR 1943 Mad 322 (325). 

(4) An attachment before judgment Is 
not terminated by the rejection in limine 
of an execution application, for non-com¬ 
pliance with the formal requirements of the 
law. AIR 1940 Mad 615 (617) (DB). 

(5) An attachment before judgment 
comes to an end on the date when the 
award of the Debt Settlement Board made 
under the Bengal Agricultural Debtors Act 
is registered. AIR 1951 Cal 551 (552). 

8. Default in executing attached decree. 

— See Rule 53. 
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Calcutta: Andaman and Nicobar Islands 

Add die following words at the end of the roles 

“unless the Court shall make an order to the contrary”. 

9 ^ ( I* 

Gujarat ':** 

Same as that of Bombay without the words put in brackets at the end, for which 

read “any such direction the attachment shall be deemed tp have ceased to exist” [17-8- 

1961]. 

Kerala: Laccadive, Mini coy and Amindivi Islands 

Substitute the following for the last sentence in the rule, namely— 

“If no steps are taken pursuant to the attachment within three months oi 
such dismissal, the attachment shall cease.” [9-6-1959.] « 

See Act 37 of 1956, S. 60 and Reg. 8 of 1965, S. 3 (2). 

Madhya Pradesh 

Substitute the following rule for Rule 57 : 

“57. Where any property has been attached in execution of a decree, and 
the Court for any reason passes an order dismissing the execution application, the 
Court shall direct whether the attachment shall continue or cease. If the Court 
omits to make any such direction, the attachment shall be deemed to have ceased 
to exist” [16-9-1960]. 


Madras and Pondicherry 

Substitute the following for Rule 57: 

k “57. (1) Where any property has been attached in execution of a decree 

and the Court hearing the execution application either dismisses it or adjourns 
the proceeding to a future date, it shall state whether the attachment continues 
or ceases: 

Provided that when the Court dismisses such an application by reason of 
the decree-holder's default the order shall state that the attachment do cease. 


Order 21, Rule 57 (Calcutta) — Note 1 

(1) Order 21, Rule 57 as amended by 
the Calcutta High Court leaves three 
courses open to the executing Court in 
case of default of the decree-holder. It 
may (!) adjourn the proceedings for good 
reason which will automatically keep the 
attachment alive, or (2) simply dismiss the 
application which will automatically de¬ 
stroy the attachment or (31 dismiss the ap¬ 
plication but specifically keep alive the 
attachment by an express order. AIR 1951 
SC 447 (451): 1951 SCR 572. 

Order 21, Rule 67 (Madras) — Note 1 

(1) Application dismissed by reason of 

decree-holder's default — No specific 
order that attachment ceased — Result 
contemplated in proviso would follow as 
necessary corollary. AIR 1957 Andh Pra 
991 (991, 992) ** AIR I960 Andh Pra 

034 (635): 1900 Andh LT 000 (DB). 

(2) Where an attachment ceases on any 

of the grounds mentioned in Order 21, 
Rule 57 ns framed by the Madras High 
Court, it is the duty of the executing Court 
to record the cessation of attachment. AIR 
1903 Mad 217 (220): (1963) I Mad LJ 113 
(FB). (AIR 1942 Mad 306, Overruled on 
another point.) ** (1965) 2 Mad LJ 499 

(502): AIR 1900 Mad 400 ** (1955) 68 

Mad LW 241 (242). (Omission to state 

that attachment ceased — It would not 


prevent the attachment from coming to an 

end.) 

(3) No dismissal of execution petition for 
decree-holder’s default — Attachment con¬ 
tinues especially when Judge directs it to 
continue till decree is fully satisfied. AIR 
1950 Mad 314 (315, 316): ILR (1950) Mad 
779 (DB). 

(4) Dismissal of execution petition — 
Attachment made before judgment ordered 
to continue for specified period — Fresh 
attachment necessary if second application 
is filed after the period. AIR 1902 Mad 
383 (384): (1902) 2 Mad LJ 132. 

(5) Dismissal under first clause is not 

confined to dismissal for default — Court 
must state whether attachment ceases or 
continues — Rule applies also to attach¬ 
ment before judgment — Proviso _ 

Failure to state in order rejecting execu¬ 
tion for default that attachment ceased —— 
Attachment is not continued. AIR 1950 
Mad 2 (5. 7): ILR (1950) Mad 39 (DB). 

(6) Where the decree-holder represented 
that he did not propose to press the ap¬ 
plication and requested the Court to con¬ 
tinue the attachment and the Court passed 
an order, “Not pressed. Attachment to con¬ 
tinue”. the non-prosecution of the execu¬ 
tion did not mean a default of the kind 
contemplated bv the rule, and the attach¬ 
ment continued. AIR 1958 Mad 15 ( 17 ). 

(7) When the decree-holder requests that 
the property should be attached by issuing 
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' (2) Where die property attached is a decree of the nature mentioned in 

sub-rule (1) of Rule 53 and the Court executing the attached decree dismisses 
the application for execution of the attached decree, it shall report to the Court 
which attached the decree the fact of such dismissal. Upon the receipt of such 
report the Court attaching the decree shall proceed under the provisions of sub- 
rule (1) and communicate its decision to the Court whose decree is attached** 
[80-10-1936]; See Act 26 of 1968, S. 3 and Sch.. Pt. U [w. e. f. 5-9-1968]. 

Mysore : r . 

In Rule 57, convert the full stop appearing at the end of the rule into a comma 
and add the words "unless otherwise specifically ordered** [30-3-19671. 

Orissa 

Same as that of Patna. 

Patna 

Delete the last sentence and add the following sub-paragraph s 

"Upon every order dismissing an execution case in which there is an attach¬ 
ment, the attachment shall cease unless the Court otherwise directs” [7-1-1936]. 

INVESTIGATION OF CLAIMS AND OBJECTIONS 

R. 58. Investigation of claims to, and objections to attachment of, attached 
property;— (1) Where any claim is preferred to, or any objection is made to the 
attachment of, any property attached in execution of a decree on the ground that 
such property is not liable to such attachment, the Court shall proceed to investi¬ 
gate the claim or objection with the like power as regards the examination of the 
claimant or objector, and in all other respects, as if he was a party to the suit; 

Provided that no such investigation shall be made where the Court considers 
that the claim or objection was designedly or unnecessarily delayed. 

(2) Postponement of sale.—Where the property to which the claim or objec¬ 
tion applies has been advertised for sale, the Court ordering the sale may postpone 
it pending the investigation of the claim or objection. 

[1882 and 1877, S. 228; 1859, S. 246. See Ss. 47 and 64.] 


Order 21, Rule 67 — Note 1 (Mad) (contd.) 

notice to the decree-holder in the attach¬ 
ed decree and the attachment is effected^ 
Ihere is nothing further to be done and 
the only course open to the Court is to 
close the application. That being so the 
expression ‘closed’ in respect of the ap¬ 
plication is not tantamount to “dismissed” 
so as to attract the applicability of R. 57. 
1956 Andh LT 925 (932). 

(8) Though no specific order is made 
that the attachment ceased, if the applica¬ 
tion was dismissed by reason of the de¬ 
cree-holder’s default, the result contemplat¬ 
ed in the proviso to sub-rule (1) 
would follow as a necessary corollary. 
AIR 1957 Andh Pra 991 (991, 992). 


(9) It is the dismissal of the execution 
petition in which, for the first time, the 
attachment was effected that would result 
in the attachment being raised. The fact 
that subsequently another execution peti¬ 
tion was dismissed could not lead to the 
cessation of the attachment because the 
expression “such an application” has re¬ 
ference only to “where any property has 
kp„ n attached in execution of a decree. 
AIR 1957 Andh Pra 991 (992) ** (1963) 

1 Andh WR 26 (30). 


(10) The dismissal of the applica¬ 
tion for execution need not be in the case 
of sub-rule (2) for default though for sub- 
rule (1) to become operative a dismiss- 
sal for default would ultimately be the cri¬ 
terion. (1963) 1 Andh WR 26 (29, SO). 

(11) (Andhra Pradesh) — Where the 
attaching Court is one 1 of Small Causes 
and the executing Court is one of original 
jurisdiction there can be no difference 
when both these decrees are dealt with 
by the same Court — It would still be 
necessary to put on record a report for 
the purpose of finding out whether the 
particular dismissal was considered by the 
executing Court as one of dismissal for 
default or not. (1963) 1 Andh WR 26 
(30). 

ORDER 21, RULE 58 — SYNOPSIS 
flU INVESTIGATION OF CLAIMS AND 

OBJECTIONS. 

2. Attachment before judgment. See 
Rule 63. 

8. PREFERENCE OF CLAIM OR OB¬ 
JECTION. 

4. Non-liability of property to attach¬ 

ment. 

5. Objections after sale. 
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HIGH COURT AMENDMENTS 

Allahabad 

Add me following words to sub-rule (2): 

“or may in its discretion make an order postponing die delivery of the properly 
after die sale pending such investigation. And in no case shall the sale become 
absolute until the rlaim or objection has been decided”. 

Assam and Nagaland 

Same as that of Calcutta—See Assam High Court Order, 1948, Cl. 6 and Act 231 
of 1902, Ss. 13 and 15 [1-2-1963]. 

Calcutta: Andaman and Nicobar Islands. ' 

Add the following words at the end of sub-rule (2) : 

"upon such terms as to security, or otherwise, as to the Court shall seem 

fit” [3-2-1933]. 

Delhi and Himachal Pradesh 

Same as that of Punjab—See Act 26 of 1966, Ss. 7 and 17 [31-10-1900 and 1-5-1967]. 
Madhya Pradesh 

Delete the full stop at the end of sub-rule (2) and add the following : 

“or where the property to be sold is immovable property, the Court may, in 
its discretion, direct that the sale be held, but shall not become absolute until the 
claim or objection is decided” [16-9-1960]. 

See Act 20 of 1968, S. 3 and Scb., Pt H [w. e. f. 5-9-1968]. 

Orissa 

Same as that of Patna. 


Order 21, Rule 58 — Synopsis (contd.) 

6. Rurden of proof is on claimant to 
establish possession in himself. 
See O. 21, R. 59. 



ANY PROP 


W 


1TY ATTACHED. 


8. Debts attached in execution. 


9. Decree attached in execution. 

10. Property seized by receiver. 

11. Properties ordered to be sold under 

a mortgage decree. 

12. Property attached in execution of 

rent decree. 


14. 



26. 


13. Property attached in execution of 
decree in favour of company in 
liquidation. 

WHO CAN PREFER CLAIM. 

15. Parties and representatives. 

16. Trustees and shebaits. 

17. Official Receiver or Official As¬ 

signee. 

18. Third persons. 

19. Transferee of property from the 

judgment-debtor. 

20. Assignee of decree from the judg¬ 

ment-debtor. 

21. Tenant of judgment-debtor. See 

O. 21, R. 01. 

“SHALL PROCEED TO INVESTI¬ 
GATE THE CLAIM.” 

23. Proviso. 

24. Dismissal for default. See Rule 63. 

25. Transfer of proceedings under 

this rule. 


FFECT OF ORDER 
CATA. 


RES JUDI- 


27. PROCLAMATION OF SALE 4 PEND¬ 

ING CLAIM PETITION. * 

28. POSTPONEMENT OF SALE — 

SUB-RULE (2). 

29. APPEAL. 

30. REVISION. 


1. Investigation of claims and objec¬ 
tions. —r (1) Where property is attached in 
execution of a decree, it is possible that 
third parties, or even the parties themsel¬ 
ves, have objections to such attachment be¬ 
ing made. Where a party or his represen¬ 
tative has any such objection, the question 
is one falli n g also within Sec. 47 ana there¬ 
fore must be decided by the Court execut¬ 
ing the decree and not by a separate suit 
AIR 1956 Bhopal 62 (04) 00 AIR 1951 
Trav-Co 237 (328): ILR (1951) Trav-Co 
788 (DB) 09 AIR 1950 Cal 174 (176) (DB) 
00 AIR 1950 Pat 90 (92, 93) 00 AIR 1940 
Mad 209 (214): ILR (1940) Mad 707 (DB) 
00 AIR 1935 All 183 (184) (DB) 00 AIR 
1936 Bom 227 (231): 60 Bom 516 (DB) 00 

/IS 3 ? Nag 183 (185): D-R (1939) Nag 
54o (DB). 


[But see AIR 1939 Pat 354 (358) (DB).] 

(2) The objection by the legal represen- 

* a -n V€ L °* a ^ ece ased judgment-debtor will 
still be under Sec. 47 even though he be¬ 
came such legal representative after the 

C a P r °P ert y was preferred by him. 
AIR 1947 Cal 364 (365) (DB). 

(3) The enquiry under Section 47 is a full 
enquiry and the determination of the ques- 

a %L r , s JL ch enquiry amounts to a decree. 
AIR 1951 Trav-Co 237 (238) (DB) 00 AIR 
1935 All 183 (185) (DB). K *** 
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Order 21, Rule 58 — Note 1 (contd.) 

(4) The remedy of the party aggrieved by 
the order in an enquiry under Sec. 47 is by 
way of appeal. AIR 1956 Bhopal 62 (64) 
00 AIR 1951 Trav-Co 237 (238) (DB). 

(5) An objection by the judgment-debtor 
that he is not the owner thereof, does not 
bring it within terms of O. 21, R. 58. It 
is not open to the judgment-debtor to resist 
the attachment contending that the owner 
thereof is Vsomeone else and not the judg¬ 
ment-debtor. (1964) 2 Andh WR 298 (300) 
(DB) 00 AIR 1960 Madh Pra 76 (78) (DB). 

(6) Order 21, Rule 58 is available to one 
who is not a party or a representative of the 
party. (1963) 67 Cal WN 916 (921). 

(7) Since Sec. 47 overrides O. 21, R. 58, 
such objections should be preferred only 
under Sec. 47. Such objections however, 
may be treated as having been preferred 
under Sec. 47. AIR 1967 Punj 350 (351, 
352): 68 Punj LR 216. 

(8) Where a third party has a claim or 
an objection to the attachment of property 
attached in execution of a decree, there are 
two courses open to him. He may straight¬ 
way file a suit claiming the appropriate re¬ 
lief, or he may file an application under 
this rule to the Court executing the de¬ 
cree. AIR 1948 Sind 24 (24) 00 AIR 1942 
Oudh 465 (471) (FB). 

[See also AIR 1943 Nag 273 (275).] 

(9) The third party objector cannot prefer 

an appeal against the order of attachment. 
AIR 1937 Lah 313 (313). _ 

[See also Madh B LJ 1954 HCR 937 
(DB)] 

(10) The third party is not bound to 
prefer a claim or an objection under this 
rule. AIR 1942 Oudh 465 (471) (FB) 00 
(1913) 40 Ind App 56 (64) 00 AIR 1964 
Andh Pra 99 (101) (DB). 

[See also AIR 1936 Pat 442 (443).] 

(11) The remedy provided by this rule is 
a summary and concurrent remedy provided 
with the object of securing a speedy set¬ 
tlement of title raised at execution sales. 
AIR 1920 Mad 187 (190) (DB) 00 ILR 
(1965) Cut 457 (464) (DB) •• AIR 1964 
Pat 147 (150) 00 AIR 1960 Madh Pra 130 

n 32) 

See AIR 1942 Cal 180 (202) (DB).] 

See also 1961 MPLJ 681 (683) (DB).] 
See however AIR 1935 All 183 (185) 

(DB).] 

(12) The existence of a summary remedy 
does not bar a regular suit or other avail¬ 
able remedy to the party aggrieved. (1896) 
18 All 410 (412) (DB) 00 (1899) 23 Bom 
266 (270) (DB) 00 (1895) 18 Mad 13 (17) 

(DB). 

(13) Where third party prefers a claim 
under this rule the enquiry is only a sum¬ 
mary investigation and not a full trial ot the 
issues between the parties. AIR 1920 Mad 
187 (189) (DB) 00 AIR 1926 Nag 197 
(198) 00 AIR 1959 Bom 87 (88). 


(14) Objection under O. 21, R. 58 in exe¬ 
cuting Court is not a suit. 1967 Mah LJ 
877. 

(15) Where a decree-holder applies for 
the attachment of a certain property as be¬ 
longing to the judgment-debtor, it is , not for 
the Court to anticipate proceedings under 
this rule and refuse to order attachment on 
the ground that the property does not be¬ 
long to the judgment-debtor. AIR 1948 Sind 
24 (24) 00 AIR 1935 Lah 114 (114, 115). 

(16) The pendency of a claim petition 
operates as stay of the execution of the de¬ 
cree in order to attract the provisions of 
Sec. 15 (1). Limitation Act. APR 1955 Mad 
67 (67) (DB). 

(17) The rule applies where the Collector 
has attached property under the proviso to 
Sec. 46 (2) of the Income-tax Act, 1922. 
AIR 1957 Mad 376 (378, 379) (DB) 00 
AIR 1965 All 154 (158) 00 (1963) 47 ITR 
527 (528) (All). 

(18) Order 21, Rules 58 to 63 are appli¬ 
cable to a case where an attachment is made 
under O. 21, R. 46. AIR 1962 Andh Pra 
137 (139) (DB). 

(19) The petitioners are not entitled to 
raise the question of bar of limitation to 
the execution of the decree and similar 

t uestions in a claim petition. It has to be 
ecided entirely within the scope of Rules 58 
to 61 of O. 21, C. P. Code. (1968) 1 Andh 
WR 452 (455). 

(20) The nearest Indian equivalent of a 
pro interesse suo (for his own interest) ap¬ 
plication is the procedure prescribed in 
Rules 58 to 63, O. 21, C. P. C. dealing 
with investigation of claims and objections 
to attachment AIR 1962 Cal 169 (171) (DB) 

(21) A suit filed under O. 21, R. 63 is 
regarded for certain purposes as a continua¬ 
tion of claim proceedings which had given 
rise to that suit but there is no warrant for 
holding that such a suit is connected with 
the earlier suit itself. (1965) 2 Mad LJ 449. 

(22) The provisions of the O. 21, Rr. 58 
and 63 C. P. C. are made applicable to Pre¬ 
sidency Small Cause Courts by reason of the 
rules made by the High Court under S. 9 
of the Presidency Small Cause Courts Act. 
1961 Bom 112 (113. 114): 62 Bom LR 935. 
(AIR 1936 Mad 551 and 35 Ind App 22 
(PC), Rel. on. ILR 4 Mad 131, Dist.) 

(23) Attachment of property by decree- 
holder — Subsequent sale of the property 
to ‘P' for recovery of sales tax by the Re¬ 
venue Dept. — P has a prior right overthe 
right of the attaching decree-holder. (1965) 
2 Ker LR 242 (246). 

(24) Where a rent decree under Bihar 
Tenancy Act ceases to he a rent decree and 
is sought to be executed as a money decree. 
S 170 Bihar Tenancy Act does not bar a 
claim under O. 21, R. 58. 1961 BLJR 38 
( 40 ). 

(25) Where a collector on a request or 
a Magistrate to recover a fine moves a 
Civil Court for that purpose all the provi- 
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Order 21, Rule 58 — Note 1 (contd.) 
sions relating to execution of a defcree ap¬ 
ply to such proceedings and therefore claims 
can be investigated under O. 21, R. 58. 
AIR 1901 All 528 (529): 1901 (2) Cri LJ 
585. 

2. Attachment before judgment. — See 
Rule 03. 

3. Preference of claim or objection. — 

(1) The rule is very wide and comprises 
claims of third parties whether put forward 
by themselves or on their behalf by the 
parties to the suit or their representatives. 
(1899) 23 Mad 195 (202) (FB). 

[See AIR 1941 Pat 240 (241).] 

(2) Where upon the objection by the third 
party claimants, attachment before judg¬ 
ment was removed on the claimants' depo¬ 
siting certain amount as security for the 
claim of the plaintiff, subsequently the plain¬ 
tiff's suit was decreed and the objection of 
the claimants was dismissed with costs, the 
deposit by the claimant is not a security for 
any claim of the plaintiff for costs against 
the claimant. ELR (1951) 1 Cal 341 (343, 
844). ! 

(3) Where the decree-holder does not ob¬ 
ject to the oral objections to the attachment, 
he cannot subsequently urge that no writ¬ 
ten objections were submitted. AIR 1933 
Sind 120 (127) (DB). 

(4) Where an earlier attachment merges 
into a later attachment a second claim peti¬ 
tion would be competent notwithstanding 
the fact that an earlier claim petition pre¬ 
ferred immediately after the earlier attach¬ 
ment had been dismissed. (1969) 1 Mad LJ 
380. 

4. Non-liability of property to attach¬ 
ment. — (1) The rule pre-supposes the exist¬ 
ence of an attachment and the ground of 
the application is that the property is not 
liable to attachment. AIR 1954 Bhopal 30 
(31) 00 AIR 1923 Bom 381 (382) (DB) 00 
AIR 1924 Mad 889 (889) (DB). 

(2) Where there is no attachment at all, 
an objection under this rule is incompetent. 
AIR 1923 Bom 381 (382) (DB) 00 AIR 1935 
All 343 (344, 345) (DB). 

[See AIR 1954 Bhopal 30 (31).] 

(3) Where a third party whose property 
is sought to be attached in execution in 
order to avoid the attachment, pays into the 
Court the decretal amount and then seeks 
for a refund of the money on the ground 
that his property was not liable to attach¬ 
ment, the Court has inherent power to 
order such refund, although the case may 
not fall under this rule. AIR 1940 Sind 191 
(192). 

(4) An objector cannot prefer an applica¬ 
tion under this rule merely on the ground 
that he has not been made a party to the 

?ol«? ti /?^o>, proceedillgs * A1R 1926 Mad 355 
(356) (DB). 

■ • . “oo the ground that such 

property is not liable to attachment'* have 
reterence merely to a case where an objec¬ 


tion is made to an attachment and not to a 
claim preferred to die property. AIR 1922 
All 593 (590) (DB). a 

(0) It is open to a claimant to put for¬ 
ward his claim under this rule on the ground 
that there is no decree or that the Court 
which passed the decree had no jurisdiction 
to pass it or that the Court which executes 
the decree has no jurisdiction to do so. AIR 
1929 Mad 383 (384). 

(7) The objection that the attachment 
made is not legal or valid, can be raised 
under this rule by the claimant. AIR 1927 
Mad 450 (455). 

(8) It is not open to a claimant to attack 

the validity of the decree or the decree- 
holder's right to execute the same; it is thus 
not open to him to plead that the execution 
application is barred by limitation. AIR 
1942 Cal 180 (202) (DB) 00 AIR 1958 

Pat 534 (535) (DB). 

(9) Hindu Law —. Joint family — Suit 
for partition pending —- Creditor of co¬ 
parcener, attaching his share in undivided 
property — Items of property under attach¬ 
ment allotted to other members on final 
partition decree — Attachment on such 
items should be raised. 1962 Mys LJ (Supp) 
477 (479). 

5. Objections after sale. — (1-2) A Court 
has no jurisdiction to entertain a claim under 
this rule after the execution sale has taken 
place on the ground that the attachment 
is ipso facto determined after the sale has 
taken place. AIR 1942 Bom 263 (265) 
(1869) 11 Suth WR 54 (55) (DB) 0 ® AIR 
1937 Cal 390 (392) (DB) 00 AIR 1938 Lah 
568 (568) (DB) 00 Madh B LJ 1954 HCR 
335 (335) 00 AIR 1952 Orissa 120 (126) 
(FB) 00 AIR 1924 Pat 76 (78) (DB) 00 AIR 
1928 Rang 80 (80) 00 AIR 1955 Trav-Co 
51 (53) (FB) 00 AIR 1937 Pesh 97 (99) (DB) 

° (1950) 55 Mys HCR 42 (47) 00 AIR 
1962 Pat 403 (404) (DB) 00 AIR 1964 Madh 
Pra 158 (159, 160) (DB). 

(3) The other view is that a claim can 
be preferred after court auction sale but 
before confirmation of the same, on the 
ground that the attachment subsists till the 

v£S fir £«^° n ,n° f . the S£ } ,e * AIR 1931 Mad 

4 ° 2 (783). (But see observations in AIR 
l- 9 * 2 Mad 41 (FB)) 00 AIR 1958 Mys 140 
(142, 143) AIR 1940 Nag 7 (7) 00 AIR 
1933 Sind 198 (200) (DB) 00 ILR (1954) 
Mys 187 (191) •• AIR 1963 Raj 144 (145). 

. The Patna High Court in a later deci- 

kTi fu 4 the J All ,ahabad High Court have 
held that under the amendment of the rule 
by those Courts, a Court can deal with a 
claim petition under R. 58 even after a 
sale has taken place, provided that it has 
“jj, confirmed. AIR 1939 Pat 430 

(431) ° AIR 1939 All 598 (599). 

J Vl ?k fe ] aS - a l es " ] * of the investiga¬ 
tion of the claim the Court comes to the 

and° the° n « ^ t f he i ? ,aim is weI1 f° un ded 

and the applicant-claimant is in possession 
of the property on his own account, then 





